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Subject:  Procedures for Reviewing Contractor Compensation Systems and Practices.

Purpose:  To outline the procedures for reviewing contractor compensation systems and practices during a compliance evaluation.  

Background:  The County of Erie, Division of Equal Employment Opportunity (DEEO) in support of the County Executive’s Executive Order No. 13 (2014) has adopted these procedures for reviewing contractor compensation systems and practices.  This Directive provides clarity and transparency regarding DEEO practices for the phases of compliance review.  The Compliance Officer (CO) must be able to use a variety of investigative and analytical tools in conducting evaluations.  This Directive provides a guidance regarding how to apply DEEO case-specific approach to addressing most types of compensation discrimination.  

Policy:  Under County of Erie, New York Executive Order No. 13 (2014) and its implementing regulations, contractors may not discriminate in “rates of pay or other forms of compensation,” and must review and monitor their compensation systems to “determine whether there are gender based disparities.”  Contractors must maintain records including but not limited to “rates of pay or other terms of compensation.”  During compliance evaluations, DEEO requests compensation data and analyzes contractors’ compensation systems and practices to determine if discrimination exists and if so, how to remedy it and make recommendations for future contract participation.  

Effective Date:  The investigation procedures established in this Directive apply to all County of Erie contracts entered into on or after January 1, 2015.  

PROCEDURES:  
(a) Upon a Contractor’s receipt of the County’s notification of the Pay Equity Desk Audit, the contractor shall thereafter have thirty (30) days to respond thereto by providing the requested information, completed worksheet, and any other relevant material requested.

(b) Upon receipt by the DEEO of a contractor’s response to the County’s Pay Equity Desk Audit notification letter, as described in paragraph (a), above, the DEEO shall within sixty (60) days thereafter: (i) undertake and complete its Pay Equity Desk Audit review of the individual employee level data so provided and analyze any gender based compensation disparities as indicated, if any, within the materials as provided to the DEEO by the contractor, and (ii) provide notice to the contractor of the results of its Pay Equity Desk Audit.  

(c) If the DEEO Pay Equity Desk Audit notice to the contractor indicates that the DEEO has no reason to believe that the contractor is paying its male and female employees unequally nor in any other way is violating the Pay Equity Policy, the County shall deem the Pay Equity Desk Audit process with respect to that contractor as concluded.  

(d) If the DEEO Pay Equity Desk Audit notice to the contactor indicates that the DEEO may have reason to believe that a contractor is paying its male and female employees unequally or, in any other way, may be violating the Pay Equity Policy, the County shall provide written notice to the contractor enclosing the results and findings of the Initial DEEO Pay Equity Desk Audit.  

(e) The contractor of the Initial DEEO Pay Equity Desk Audit shall have 30 (thirty) days to communicate with the DEEO in a manner responsive to the Initial DEEO Pay Equity Finding.  

(f) The DEEO, upon receipt, if any of a response to its Initial DEEO Pay Equity Finding, shall thereafter have 30 (thirty) days to make a close-out Pay Equity Policy violation determination.  If no such response is received from the contractor, then the DEEO shall make a close-out non-compliance DEEO Pay Equity Determination, provide written notice to the contractor and forward said notice to the County Attorney’s Office for review with a copy to the Department of Purchase.  If a response is provided to the DEEO, the DEEO shall review and consider such a response and if it still finds that it may have reason to believe that a contractor is paying its male and female employees unequally or, in any other way, may be violating the Pay Equity Policy, then it shall make a close-out non-compliance DEEO Pay Equity Determination, and provide written notice to the contractor and forward it to the County Attorney’s Office for review with a copy to the Department of Purchase.  In the alternative, if a response is provided to the DEEO and the DEEO reviews and considers such a response and finds that a contractor is not paying its male and female employees unequally, nor, in any other way, is violating the Pay Equity Policy, then the DEEO shall make a DEEO Pay Equity Policy Confirmation Determination.  The DEEO shall immediately thereafter provide the contractor with a copy of the DEEO Pay Equity Policy Confirmation Determination, and in such a case the Pay Equity Desk Audit process with respect to that particular contractor shall be deemed to have been concluded.  






(g) As provided for in the Pay Equity Policy, where a Pay Equity Desk Audit concludes with a contractor receiving a non-compliant Pay Equity Determination, the County shall adhere to and implement provisions of the County’s Contract Compliance Procedures in an attempt to resolve the matter.  Consistent with the County’s Contract Compliance Procedures, the County shall: (i) summon the contractor to a hearing, (ii) withhold progress payments in part or in full, (iii) cancel the contract, and/or (iv) bar the award of future contracts until the contractor can demonstrate compliance with the Equal Pay Policy.    

(h) The County Executive or designee upon notice that a Pay Equity Policy violation may have occurred or may be occurring and the matter is not resolved may determine to refer the matter to the appropriate enforcement agency under the Equal Pay Laws, including the United States Equal Employment Opportunity Commission, the New York State Department of Labor, or the New York State Division of Human Rights (collectively, the “Other Enforcement Agencies”).  

(i) If the Enforcement Agency makes a probable and/or reasonable cause determination indicating wage discrimination on the basis of gender as contained in any of the statutes, regulations or orders referenced above as the Equal Pay Law, or, if a state or federal court shall make a finding of unlawful wage discrimination on the basis of gender as contained in any of the statutes, regulations or orders referenced above as Equal Pay Law, the County shall continue to exercise its Contract Compliance Procedures identified in paragraph (g) above.  If the Enforcement Agency does not make the aforementioned determination, or a state or federal court does not make the aforementioned finding, the matter shall be deemed resolved and the County shall thereafter take no further action related thereto.    

CONFIDENTIALITY OF INFORMATION: The New York State Freedom of Information Law (FOIL), Public Officers Law Article 6, Sections 84 - 90, applies to all information/data submitted pursuant to this Directive. Upon receipt of a FOIL request, DEEO evaluates all information submitted by contractors pursuant to the public inspection and disclosure provisions of FOIL.  DEEO requires that a contractor affected by a FOIL disclosure request is notified in writing and no decision to disclose information is made until the contractor has an opportunity to submit objections to the release of the information. Moreover, DEEO does not release data obtained during the course of a compliance evaluation until the investigation, and all subsequent proceedings, if any, are complete. 









This Directive provides in part that if the contractor is concerned with the confidentiality of information such as lists of employee names, reasons for termination, or pay data, then alphabetic or numeric coding or the use of an index of pay and pay ranges, consistent with the ranges assigned to each job group, are acceptable for purposes of the compliance evaluation. Regardless, the contractor must provide full access to all relevant data.  

INTERPRETATION: This Directive does not create new legal rights or requirements or change current legal rights or requirements for contractors. County of Erie Executive Order Number 13 (2014), Executive Order 11246, as amended, Section 503 of the Rehabilitation Act of 1973, as amended, the Vietnam Era Veterans' Readjustment Assistance Act of 1974, as amended, OFCCP's regulations at 41 CFR Chapter 60, and applicable case law are the official sources for contractors' compliance responsibilities. Nothing in this Directive is intended to change otherwise applicable laws, regulations or other guidance or to restrict or limit DEEO’s ability to perform compliance reviews, request data, or pursue enforcement of any issue within its jurisdiction. 

EXPIRATION DATE: This Directive remains in effect until County of Erie determines it needs to be revised or rescinded.

SIGNATURE: 



Jesse L. Burnette, 
Director 
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