MARK C. POLONCARZ

MICHAEL A. SIRAGUSA COUNTY EXECUTIVE MICHELLE M. PARKER
COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH.

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
MEMORANDUM
TO: Robert M. Graber, Clerk, Erie County Legislature
FROM: Michelle M. Parker, First Assistant County Attorney
DATE: September 25, 2012
RE: Transmittal of New Claims Against Erie County
Mr. Graber:

In accordance with the Resolution passed by the Erie County Legislature on June
25, 1987 (Int. 13-14), attached please find thirteen (13) new claims brought against the County of
Erie. The claims are as follows:

Claim Name

Peter DiLauro v. Erie County Sheriff’s Department, et al.
John Szczerba v. County of Erie

F. Michael Kohlhagen v. County of Erie

Estate of Jacqueline Wisniewski v. County of Erie, et al.
Carmen Geter v. County of Erie, et al.

William P. Melski v. County of Erie, et al.

Mark Kubicki v. County of Erie, et al.

Justin H. Gerstein v. Erie County Board of Elections, et al.
Reginald Paige v. County of Erie, et al.

Denise B. Taylor v. County of Erie, et al.

Eugene Clabeaux v. County of Erie, et al.

Rita Hairston v. Erie County Sheriff’s Office, et al.
Timothy M. Kennedy v. Erie County Board of Elections, et al.
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COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

September 5, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: DiLauro, Peter v. Erie County Sheriff's
Department, Deputy Lee Richard,
Deputy Brandon Stott and Sheriff
Timothy Howard

Document Received: Notice of Claim

Name of Claimant: Peter T. DiLauro

541 Creekside Drive
Alden, New York 14004

Claimant's attomney: Claimant is pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: //)/\/\\C»KL/&C& ‘@/K«
Michelle M. Parker
First Assistant County Attorney

MMP:did
Enclosure
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Claim of:
PETER DILAURO
541 Creekside Drive
Alden, New York 14004
Claimant 'NOTICE OF CLAIM

Vs.

ERIE COUNTY SHERIFF DEPUTY LEE M. RICHARD
ERIE COUNTY SHERIFF DEPUTY BRANDON J. STOTT
ERIE COUNTY SHERIFF'S DEPARTMENT

ERIE COUNTY SHERIFF TIMOTHY HOWARD

10 Delaware Avenue

Buffalo, New York 14202

ERIE COUNTY ATTORNEY
95 Franklin Street
Buffalo, New York 14202

Respondents

TO: ERIE COUNTY DEPUTY SHERIFF LEE M. RICHARD; ERIE COUNTY SHERIFF DEPUTY BRANDON
J. STOTT, ERIE COUNTY SHERIFF'S DEPARTMENT; ERIE COUNTY SHERIFF TIMOTHY HOWARD
AND THE ERIE COUNTY ATTORNEY

SIRS:

PLEASE TAKE NOTICE, that the undersigned, PETER T. DILAURO, hereby claims and
demands from the Erie County Sheriff Deputy Lee M. Richard, Erie County Sheriff Deputy Brandon J.
Stott, the Erie County Sheriff's Department and the Erie County Attorney, damages fcr personal
injuries sustained by him by reason of the wrongful, reckless, negligent and careless acts and
omissions of the ERIE COUNTY SHERIFF'S DEPARTMENT and the ERIE COUNTY ATTORNEY'S

OFFICE, their agents, servants and/or employees, and in support thereof sets forth the following:

1. Claimant, Peter T. DiLauro, resides at 541 Creekside Drive, Alden, New York 14004.

2. The date of the happening of the incident in which physical and mental injuries were

sustained was on or about the 5t day of June, 2012 at approximately 8.50 p. m.

3. The place of said incident was the Claimant’s address of 541 Creekside Drive, Alden,
New York 14001
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4. The Claim of said Claimant, PETER T. DILAURO, arose in the following manner: that
on or about the 6% day of June 2012, PETER T. DILAURO, at approximately 8:50 p. m. was assaulted,
falsely imprisoned and falsely arrested. The two Erie County Deputy Sheriffs, Lee Richards and
Brandon Stott, used excessive force, harassed, verbally abused and ridiculed the Claimant after they
unlawfully detained the Claimant shortly after a serious injury occurred to the Claimant’s grandson
wherein the child suffered severe lacerations and amputated toes and was bleeding profusely which
was life threatening, as the result of a garden tractor that ran over the child’s foot. The Claimant,
PETER T. DILAURO, immediately provided first aid to the child to stop the heavy flow of blood.
Upon coming on tu the scene, the two Deputy Sheriffs would not let the Claimant, PETER T.
DILAURQO, leave his property and continued to ask him questions to a point where the Claimant,
PETER T. DILAURO, asked of the Deputies how much longer he had to wait and asked the Deputies
if he was under arrest. They continuously made him wait but did not place him under arrest at that
time. The Claimant, PETER T. DILAURO, got into his car and was preparing to leave and goto
Women & Children’s Hospital to check on the status of his grandson. At which point, one of the
Deputies advised him to stop what he was doing. Mr. DiLauro stopped and focused on badge and
responded with “How much longer do I have to wait?” The Deputy responded: “About ten more
minutes.” At which point, the Claimant, PETER T. DILAURO, looked at his clock and said he would
wait ten more minutes. At this point, it prompted the Deputy Sheriff to grab the Claimant and
started to pull him out of the motor vehicle, sprayed him in the eyes with mace, yanked and
physically manhandled the Claimant through the vehicle as it was in drive, got him out of the vehicle
through the doorof the motor vehicle, slammed him to the ground, yanked his arms behind his back,
put the handcuffs on tco tightly with the intent to cause an injury to the wrist and stepped on his
back.

5. Deputies Stott and Richard falsely arrested him, falsely imprisoned him, assaulted
him, used excessive force, harassed, verbally abused and ridiculed him and then arrested him for
obstruction of governmental administration, resisting arrest, reckless endangerment and disorderly
conduct.

6. The Claimant, Peter T. DiLauro, sustained the following physical injuries: neck injury,
back injury, injury to his arms, torn muscles, carpel tunnel surgery to the left wrist as the result of a
crush injury, pain and suffering, anxiety, depression, temporary blindness and burning of the eyes,
face and throat as the result of the use of mace, as the result of the incident described in paragraph
four (4).
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7. As the result of their investigation, he was further damaged to have to pay for the Erie
County Sheriff's Department to move his lawn mower to be investigated or examined on two

separate occasions, causing him damage to pay a bill for the moving of the tractor in the sum of

$300.00.

8. The Erie County Sheriff, Timothy Howard, was negligent in the hiring, training and

supervising Deputies Stott and Richard.

DATED: Akron, New York
August 31, 2012

Yours, etc.

&‘T]\WA\}M‘O

Peter T. DiLauro, Pro Se

Comm. 17D-1
Page 6 of 146



£
COUNTY OF ERIE ) ss:

PETER T. DILAURGO, being duly sworn deposes and says that he is the Claimant in the
foregoing claim, that he has read the foregoing NOTICE OF CLAIM and knows the contents thereof;
that the same is true to his knowledge except as to those matters alleged to be upon information

and belief, and as to those matters, he believes them to be true.

i Y LD . Arene

PETER T. DILAURO

STATE OF NEW YORK )
COUNTY OF ERIE ) SS:

On the 3{_5'*_ day of August in the year 2012, before me, the undersigned, personally
appeared PETER T. DILAURO, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual(s) whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his capacity, and that by his signature on the
instrument, the individual(s) or the person upon behalf of which the individual(s) acted, executed

the same.

/Dhcuu/ X doumn\_u/

Notary Publfé

SHARYL L. HUMMEL
Notary Public, State of New York

ay coated i Ete SIS 113
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COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
September 7, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Szczerba, John v. County of Erie
Document Received: Notice of Claim
Name of Claimant: John Szczerba
63 Rondelay Drive
Cheektowaga, New York 14225
Claimant's attorney: J. Michael Hayes, Esq.
69 Delaware Avenue
Suite 1111

Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By:
Michelle Parker
First Assistant County Attorney

MMP:dId
Enclosure

Comm. 17D-1
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

JOHN SZCZERBA
Claimant, NOTICE OF CLAIM
-vs-
ERIE COUNTY This paper received at the
Erie County Attorney's Office
Respondent. fronBants WS\t ndn

the [ 3 day of _A\%gg_l—__, 2012

To: ERIE COUNTY

PLEASE TAKE NOTICE, JOHN SZCZERBA, hereby make his claim against

ERIE COUNTY and in support of said claim states as follows:

1. The Post Office address of the claimant is 63 Rondelay Drive,
Cheektowaga New York.

2. The attorney for the claimant is J. Michael Hayes, 69 Delaware Avenue,
Suite 1111, Buffalo New York 14202, (716) 852-1111.

3. The nature of the claim is in tort, negligence and gross negligence and
willful wonton and reckless behavior by ERIE COUNTY, its agents, servants and/or
employees including Abdul-Latif Muhammad in his operation of a 2009 GMC street

sweeper New York license plate number M61782.
4. The claim arose on or about the 16™ day of July on French Road

approximately 40 feet east of its intersection with Brentwood Drive, in the Town of
Cheektowaga, County of Erie and State of New York. Upon information and belief, the
aforementioned street sweeper owned by the County of Erie and operated by its
employee, Abdul-Latif Muhammad, was operated in a careless, negligent and reckless
manner on the wrong side of the road and into traffic and said street sweeper came into
contact with a motor vehicle operated by claimant John Szczerba.

S. Upon information and belief, claimant John Szczerba sustained severe and

serious onal injuries including a “serious” injury and excess basic economic loss as
1} )
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defined by Article 51 of the New York Insurance Law including a concussion and
multiple rib fractures, bruises and contusions, pain and suffering.

WHEREFORE, claimant requests that Erie County honor and pay the claim on
behalf of John Szczerba together with such other and relief as may be just, proper and
equitable.

Dated: Buffalo, New York
July 31, 2012

Y I

LAW ICE OF j MIﬂ-lAEL HAYES

By:

C L » EBQ.
tto or Claimant
Offi P.O. Address

69 Av

Buffalo, NY 14202
(716) 852-1111
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STATE OF NEW YORK)
COUNTY OF ERIE  )SS.:

John Szczerba being duly swom deposes and says that he is the claimant above
named; and makes this claim on behalf of himself: that he has read the foregoing claim
and knows the contents thereof; that the same is true to the knowledge of the claimant
except as to those matters therein alleged upon information and belief, and that as to

those matters he believes it to be true.

John Szczerba
Sworn, before me this
&8 dayof 2012
DONNA M BARTH
Nolgry Pulilic, State of New York
Notary Public No. 0113A61 75239
Qualified in Erts Cotnty

Commiesion Expires Oct 9, 20 [
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MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY E JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
September 7, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Kohlhagen, F. Michael v. County of
Erie

Document Received: Notice of Claim

Name of Claimant: F. Michael Kohlhagen

44 Sunnyside Drive
West Seneca, NY 14224

Claimant's attorney: Sean Schoenborn, Esq.
DeMarie & Schoenborn, P.C.
403 Main Street, Suite 615
Buffalo, New York 14202-3174

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attomey

By: /}L\cjué&__ _pﬂ-f&v

Michelle M. Parker
First Assistant County Attomey

MMP:did
Enclosure
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STATE OF NEW YORK

SUPREME COURT : COUNTY OF ERIE

In the Matter of the Claim of

F. MICHAEL KOHLHAGEN,

against

Claimant,_

NOTICE OF CLAIM

COUNTY OF ERIE,

Respondent.

PLEASE TAKE NOTICE that the above named Claimant claims and demands

from the COUNTY OF ERIE compensation for property damage sustained by Claimant

by reason of the wrongful, unlawful, negligent and careless acts and omissions of

Respondents, their agents, servants and/or employees and in support thereof, Claimant

states:

The name of the Claimant: F. Michael Kohlhagen, 44 Sunnyside Drive,
West Seneca, New York 14224.
The name of the Claimant’s attorneys is:
De Marie & Schoenborn, P.C.
403 Main Street, Suite 615
Buffalo, New York 14203
(716) 856-0024

The claim of F. Michael Kohlhagen is against the County of Erie, for
property damage sustained by the Claimant for trespassing and the

subsequent destruction, improper removal and damage of trees located on

Partridge Road in the Town of Colden, identified by SBL No.
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143400.230.000-2-17, by reason of the carelessness, recklessness and
negligent acts and/or omissions of the Respondents, their agents, servants
and/or employees, as set forth herein.

Upon information and belief, the incident in which the property damage
were sustained by Claimant occurred on April 2 and April 3, 2012 to trees
that were located outside of the “right of way” and located on Claimant’s
property as described above.

Upon information and belief, said removal and destruction of trees was
done by the County of Erie, its agents, employees and/or representatives.
As evidenced by the attached letter of Jeffrey Gilray, four of the trees
removed were valued at $2,150.00 and is attached hereto as Exhibit A. In
addition to these trees, multiple smaller trees were removed and other trees
were damaged by the improper horticultural practices.

That as a result of the negligence and carelessness of the Respondent, their
agents, servants and/or employees the Claimant suffered property damage
upon information and belief in excess of $10,000.00, which includes treble
damages which claimant is entitled to pursuant to New York Real Property
Actions and Proceedings Law.

On or about April 4, 2012, F. Michael Kohlhagen contacted the County of
Erie who explained that the Town of Aurora may have removed said trees

even though this occurred on a County Road.
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9. Wherefore, Claimant demands that Respondents honor said claim.

Dated: Buffalo, New York
June 4, 2012

E ORN ESQ

ey for
403 Main Street, Sulte 615
Buffalo, New York 14203
(716) 856-0024
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INDIVIDUAL VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) SS:

F. MICHAEL KOHLHAGEN, being duly sworn, deposes and says that deponent
has read the foregoing NOTICE OF CLAIM and knows the contents thereof: that the
same is true to deponent’s own knowledge, except as to the matters therein stated to be
alleged on information and belief, and that as to those matters deponent believes it to be
true.

F. MICKAEL KOHLEAGEN _——

Swomn to beforg me this
[z '_‘day of 2012,

()2
ﬁﬁ*}’”ﬁc, Erie Co,, N.Y.

7Of Deeds, Buffalo, N.Y.
My Comm. Expires:

SEAN D. SCHOENBORN
Notary Public State of New York

Qualified in 137ia G
Ly Coramession Exg‘msm
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EXHIBIT A
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NORTHRIDGE

URSERY

and Garden Center iuc.

237 Lain Road, West Seneco. NewYork 14224 @ Phone (718)677-5414 / Fax(N6)677-563)

June 21, 2012

RE: Property located at Partridge and Lewis Roads
owned by F. Michael Kohlhagen Holland/Colden, NY

To Whom 1t May Concern:

I was asked by landowner to inspect tree clearing of the right of way at the above
addrcss. The tree pruning was not according to proper horticultural practices, cutting
back to buds or joints to insure re-sprouting ot branches. The vertical cutting was done at
random. In addition 4 trees were removed that were just outside of right of way or right
onit. These trees were 3-5" caliper and are replaceable. The cost of installing 2
hardwaoods 4™ caliper and 2 hardwoods $* caliper would be $2150.00.

2 o

Jeffrey Gilray
NYS Certified Nursery & Landscape Professional
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MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

e
Glas
o,

COuUNTY OF ERIE

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
September 10, 2012

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received;

Name of Claimants;

Claimant's attorney:

1]

Swiderski, Joe, Individually and as
p/n/g and Guardian of the Property of
Joe Swiderski, Jr., an Infant, and as Co-
Administrator of the ESTATE OF
JACQUELINE WISNIEWSKI; and
Wisniewski, Kristine, Individually and
as Co-Administrator of the ESTATE OF
JACQUELINE WISNIEWSKI v. County
of Erie, Erie County Medical
Healthcare Network and Erie County
Medical Center Corporation

Notice of Claim

Joe Swiderski and
Kristine Wisniewski
West Seneca, New York 14224

Christopher M. Pannozzo, Esq.
Shaw & Shaw, P.C.

4819 South Park Avenue
Hamburg, New York 14075
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Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

/) \ . é j;
o[ D R Mitrtor—

"Michelle M. Parker

First Assistant County Attorney
MMP:did
Enclosure
cc: Michael A. Siragusa, Erie County Attorney
2 Comm. 17D-1
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STATE OF NEW YORK

JOE SWIDERSK], Individually, as
Parent, Natural Guardian and Guardian of the
Property of JOE SWIDERSKI JR. an Infant
and as Co-Administrator of the ESTATE OF
JACQUELINE WISNIEWSKI,
NOTICE OF |

and

KRISTINE WISNIEWSKI, Individually and as
Co-Administrator of the ESTATE OF

JACQUELINE WISNIEWSKI
Claimants

VvSs.

COUNTY OF ERIE

95 Franklin Street

Buffalo, New York 14202

ERIE COUNTY MEDICAL CENTER
HEALTHCARE NETWORK

462 Grider Street

Buffalo, New York 14215

ERIE COUNTY MEDICAL CENTER
CORPORATION

462 Grider Street

Buffalo, New York 14215

Respondents

TO THE ABOVE-NAMED RESPONDENTS:

PLEASE TAKE NOTICE that the Claimants herein claim damages in accordance with the
Requirements of General Municipal Law Section 50-e, and all other attendant Statutes and
Regulations. Claimants allege as follows:
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FIRST:

b)

d)

€)

SECOND:

THIRD:

The Name and Address of the Claimants are as follows:

JOE SWIDERSK]I, Individually, as Parent, Natural Guardian and

Guardian of the Property of JOE SWIDERSKI JR., an Infant, and as Co-
Administrator of the ESTATE OF JACQUELINE WISNIEWSKI

41 Lenox Street

West Seneca, New York 14224

KRISTINE WISNIEWSK]I, Individually, and as Co-Administrator of the
ESTATE OF JACQUELINE WISNIEWSKI

138 Brookside Drive

Buffalo, New York 14220

Claimant JOE SWIDERSKI was appointed as the Guardian of the Property
of JOE SWIDERSKI JR. by the Surrogate Court of the County of Erie on
June 29, 2012.

Claimants JOE SWIDERSKI and KRISTINE WISNIEWSKI were appointed
as Co-Administrators of the ESTATE OF JACQUELINE WISNIEWSKI by
the Surrogate Court of the County of Erie on June 29, 2012.

Decedent JACQUELINE WISNIEWSKI died on June 13, 2012
The Claimants are represented herein by:

SHAW & SHAW P.C.

Christopher M. Pannozzo, Esq., of Counsel
4819 South Park Avenue

Hamburg, New York 14075

(716) 648-3020

These Claims are ones founded in Intentional Tort, Assault, Murder,

Manslaughter, Criminal Possession of a Deadly Weapon, Criminal Use of a Firearm, Negligence and

Respondeat Superior, and are for Personal Injuries, Pain and Suffering, Wrongful Death, and

Pecuniary Loss

FOURTH:

These are claims for Money Damages for Personal Injuries, Pain and

Suffering, Wrongful Death, and Pecuniary Loss against the Respondents when Decedent was shot
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and killed by the Respondents, and/or their Employees, Agents, Servants and/or Contractors of the

Respondents, and in an area under the possession, control and ownership of the Respondents.

FIFTH: The Time when the claim arose and the time when the injuries and

damages herein alleged were sustained was June 13, 2012 at approximately 7:55 a.m.

SIXTH: The incident occurred in a stairwell at the Erie County Medical Center
located at 462 Grider Street, Buffalo, New York, under the possession, control, and ownership of

the Respondents.

SEVENTH: That the cause of actions which form the substance of this claim arose in

the following manner:

That on or about June 13, 2012, while the Decedent was lawfully on
the premises stated above, Decedent JACQUELINE WISNIEWSKI
was shot by Timothy Jorden M.D., an Employee, Agent, Servant
and/or Contractor of the Respondents herein, causing her grave

physical injury and death.

EIGHTH: That the aforesaid incident and injuries and damages resulting therefrom
occurred by the intentional acts of the Respondents and their Employees, Agents, Servants and/or
Contractors of the Respondents herein, the fault, neglect, and carelessness of the Respondents. their

agents, servants and/or employees in that the Respondents, their agents, servants and/or employees,
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and contractors, were negligent, wanton and reckless in failing to properly supervise, maintain,
operate and control the premises in question; that they allowed other agents, servants, employees and
contractors to subject the plaintiff to physical contact without proper supervision, thus creating a
dangerous and hazardous condition, which they knew or, in the exercise of reasonable care, should
have known existed for some period of time; that they failed to provide sufficient and proper
protection and safeguards for the individuals lawfully using the property; that they failed to properly
supervise the Timothy Jorden, M.D. in his activities; that they failed to provide a safe and secure
facility, and that they failed to have a proper, adequate and sufficient number of individuals present
to provide for the safety and security of the patrons in attendance; in hiring such employees that they
knew or should have known to be incompetent, unskilled, inexperienced and with violent
propensities; that the employees, so employed, were incompetent, unskillful and inexperienced; that
the Respondents knew, or should have known, of the Timothy Jorden, M.D.’s violent propensities;
in failing to properly train their employees and enforce proper and adequate rules of conduct; in

failing to have a comprehensive security plan that was defined and articulated.

NINTH: a) That by the reason of the aforesaid, the Decedent sustained severe,
grave, painful and permanent injuries, including, but not limited to,
gunshot wounds to the body and death, was caused to incur expenses

for medical treatment up until the time of her death.

b) Prior to the accident alleged herein, the Decedent lived with the Infant
Plaintiff, and Decedent was capable of performing, and did perform,

all of her usual and customary duties as a mother to her son. Solely
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d)

as a consequence of the culpable conduct of the Respondents and
their agents, employees, servants and/or contractors, jointly and
severally, and the resulting injuries and death to the Decedent, the
Infant Plaintiff, Joe Swiderski Jr. has been deprived of the services,
society and companionship of his mother, and has been caused to
expend and will be caused to expend sums of money as the result of

the death of his mother.

Solely as a consequence of the culpable conduct of the Respondents
and their agents, employees, servants and/or contractors, jointly and
severally, and the resulting injuries and death to the Decedent,
Claimant Kristine Wisniewski has been deprived of the services,
society and companionship of her daughter , and has been caused to
expend and will be caused to expend sums of money as the result of
the death of her daughter, including but not limited to funeral

expenses.

That as a result of the culpable conduct of the Respondents herein. all
those individuals that survived the Decedent herein, (including but
not limited to the named claimants in their individual and
representative capacities) have suffered a pecuniary loss from the
death of the decedent herein, in an amount that cannot be determined

at the present time.
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WHEREFORE, the Claimant respectfully prays and requests that these claims, as set forth

herein, be paid and allowed by Respondents.

Voo 7
SHAW & SHAW P/C
By:  Christopher M. Pannozzo, Esq.
Attorney(s) for Claimants
4819 South Park Avenue
Hamburg, New York 14075

(716) 648-3020
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VERIFICATION

STATE OF NEW YORK )
)ss.:
COUNTY OF

) .
\) o S w \ig e gk\ , being duly sworn, deposes and says that (s)he

is the plaintiff in the within action; that (s)he has read the foregoing and knows the contents
thereof; that the same is true to her/his own knowledge, except as to the matters therein stated
to be alleged upon information and belief, and that as to those matters, depghent believes it to

be true.

Sworn to befaoye me this

OPHER M. PANNOZZO
s"ogrsy-r Public, Stg:e o:y New York
i in Erie Coun
%ammm“ﬁed ission Expires 03/28/A3

Comm. 17D-1
Page 27 of 146



STATE OF NEW YORK

COUNTY OF ERIE

VERIFICATIO

)ss.:

)

KRISTINE WISNIEWSK], being duly sworn, deposes and says that she is the
Claimant in the within action; that she has read the foregoing and knows the contents
thereof; that the same is true to his own knowledge, except as to the matters therein stated
to be alleged upon information and belief, and that as to those matters, deponent believes it

~
%ristine Wisniewski

to be true.

worn to before me this
day of Augyst 2012

L m

Notary PUWU

RISTOPHER M. PANNOZZO
(r:ll;tary public, Stg;e o:y New York
i in Erie Coun
3:322:31\1310;1 Expires 03/28/13

SHAW SHAW, pc

ATTORNEYS AND COUNSELORS AT Law
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COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
CoUNTY EXBCUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

September 10, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Geter, Carmen v. Erie County; Sheriff
of Erie County, Timothy B. Howard;
and Superintendent of Jail, Robert Koch

Document Received: Notice of Claim

Name of Claimant: Carmen Geter
Inmate Number: 133853
Erie County Holding Center
40 Delaware Avenue
Buffalo, New York 14202

Claimant's attorney: Vinal & Vinal
193 Delaware Avenue
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

oy VN cKdh o b

" Michelle M. Parker
First Assistant County Attorney

MMP:did
Enclosure
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Erie County Attomey S Oﬂ'lce

STATE OF NEW YORK from M
COUNTY OF ERIE tht. day of o33 t 200
at ¢ ; .m. %
CARMEN GETER, @ssm‘m County Aftomey |
Claimant,
-against- NOTICE OF CLAIM
Erie County;

Sheriff of Erie County, Timothy B. Howard;
and Superintendent of Jail, Robert Koch,

Respondents.

Plaintiff, Carmen Geter, by her attorneys, Vinal & Vinal for her Notice of
Claim pursuant to County Law §50-¢ and related laws and regulations, alleges
and states:

1. The names and post office addresses of the claimant Carmen Geter

and her attorneys are:

Carmen Geter

Inmate Number: 133853
Erie County Holding Center
40 Delaware Avenue
Buffalo, New York 14202

&
Vinal & Vinal
193 Delaware Avenue
Buffalo, New York 14202

2. This is a claim for personal injury arising out of premises liability for a

defective condition.
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3. This claim arose the first week of June 2012, on or about June 8 or 9,
2012 during the evening shower time at approximately 7:30 p.m. The injury
occurred in the area just outside the showers. Plaintiff was wearing the
prescribed flip-flops and going into the shower when she was caused to fall due
to the negligent maintenance, design, repair, and cleaning of the floor area
which resulted in water on the floor, coupled with a floor that was dirty,
slippery and slimy. Defendants had actual and constructive notice of the
conditions as they were repeatedly informed of it in Complaints by the
prisoners and requests for access to mops and towels. The negligence of the
defendants resulted in the injury to the Claimant.

4. Plaintiff sustained personal injury including pain and suffering past
and future, future medical and diminution of earnings, ability and injury to her

person, including head, back and left side and being sick, sore and lame.

Dated: Buffalo, New York
August 21, 2012

VINAL & VINAL

3

/ .
NEC el e !
Gregg'S. Maxwell, Esq.

193 Delaware Avenue
Buffalo, New York 14202
(716) 832-5900
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STATE OF NEW YORK
COUNTY OF ERIE

)

)ss.:

VERIFICATION

Carmen Geter, being duly sworn, deposes and states that she is the Clalmant in this
action and she has been read the Notice of Claim and that the same are true and correct to

the best of her knowledge and recall.

Swgm to before me this
Z g day of August, 2012.

N/ /\,_

Notary Public ™~

'l
£
7 € Mgt et

Carmen Geter

'ANIEL S. GVERTZ, ESQ.
TARY PUBLIC, STATE OF NEW YORK
QUALIFIED IN ERIE COUNTY

VMMH!O 26247
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MICHAEL A. SIRAGUSA C O UNTY OF E RIE MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ

JEREMY C. TOTH
COUNTY Emcgnvu
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

September 14, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Melski, William P. v. Town of
Cheektowaga and County of Erie

Document Received:; Notice of Claim

Name of Claimant: William P. Melski

85 Greenhill Terrace
West Seneca, New York 14224

Claimant's attorney: William K. Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221-5986

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: \’\ji}\ ‘P:../{é.—\_
Michelle M. Parker :
First Assistant County Attorney

MMP:did

Enclosure
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IN THE MATTER OF THE CLAIM OF:

WILLIAM P. MELSKI
85 Greenhill Terrace
West Seneca, New Yok 14224,
Claimant,

-against-

TOWN OF CHEEKTOWAGA

3301 Broadway Street

Town Hall

Cheektowaga, New Yotk 14227, and NOTICE OF CLAIM

ERIE COUNTY
95 Franklin Street
Buffalo, New York 14202,

Respondents.

PLEASE TAKE NOTICE that the undersigned, WILLIAM P. MELSKI, hercby
presents in accordance with New York Public Authorities Law § 1299-P, this Notice of Claim
and makes claim against the Town of Cheektowaga and Erie County, and in support thereof
alleges:

1. The name of the Claimant is WILLIAM P. MELSKI and he resides at
85 Greenhill Terrace, West Seneca, New York 14224. The attomeys for the Claimant are
William K. Mattar, P.C., 6720 Main Street, Suite 100, Williamsville, NY 14221-5986.

2. The nature of the Claim is one to recover damages for personal injuries and
consciows pain and suffering, change of lifestyle, loss of enjoyment of life, general and special
damages, medical expenses and property damage, and all other damages allowed by law resulting
from the injuries suffered by the Claimant, WILLIAM P. MELSKI, as a result of the negligence of
the Town of Cheektowaga and Erie County.
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3. The incident which forms the basis of the claim herein occumed at
approximately 11:47 a.m on Tuesday, August 7, 2012 in the Town of Cheektowaga, County of Erie
and State of New York. On that date and at thet time, the Claimant, WILLIAM P. MELSK]I,
was the driver of his vehicle that was lawfully traveling westbound on Clinton Street and came to
stop at a red traffic signal at the intersection of Clinton Street and Harlem Road. When the traffic
signal tumned green, the Claimant began to move his vehicle forward but was stopped again due to
construction and, more specifically, a construction vehicle crossing Harlem Road. As a result, the
Claimant’s vehicle was rear-ended and then pushed into another vehicle, causing the Claimant to be
violently thrown forward, resulting in him suffering bodily injury.

4. That as a result of the foregoing, the Claimant, WILLIAM P. MELSKI,
sustained serious and substantial injuries, including back pain, neck pain, hip pain, shoulder pain,
and other injuries which necessitated emergency medical attention. These injuries may be of a
pemmanent or indefinite duration, and the Claimant, WILLIAM P. MELSKI, has been and may be
forced to expend sums of money for hospitals, doctors, and other medically related expenses. Other
injuries will be disclosed as revealed through diagnosis by treating physicians and other medical
personnel

5. That the said injuries were occasioned solely and wholly as a result of the
negligence of the Town of Cheektowaga and Erie County, in the ownership, maintenance,
management, operation, and control of its construction vehicle.

WHEREFORE, the Claimant, WILLIAM P. MELSKI, requests that this claim be
allowed and paid by the Town of Cheektowaga and/or Erie County.

PLEASE TAKE FURTHER NOTICE, that unless said claim is adjusted and paid
by the Town of Cheektowaga and/or Erie County within thirty (30) days from the date of service of
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the Notice of Claim, said Claimant intends to commence an action in the Supreme Court of the State
of New York against the Respondents, seekifig & sum which exceeds the jurisdictional limits of all
lower courts which would otherwise have jurisdiction, together with interest, costs and
disbursements.

DATED: September & , 2012

2

Amanda C. Townsend, Esq.
WILLIAM MATTAR, P.C.
Attorneys for Claimant

Office and Post Office Address
6720 Main Street, Suite 100
Williamsville, NY 14221-5986
(716) 633-3535
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Claimant, WILLIAM P. MELSK], being duly sworn, deposes and says:
I'have read the foregoing notice of claim and know its contents; the same is true
to my knowledge, except as to those matters therein stated to be alleged on information

and belief, and as to those matters I believe them to be true.

M ‘7’)’10%
William P, Melski

Subscribed and sworn to before me
this ‘_-ﬁ day oim%'ﬁ.
Notary Pubiic :

. PHILLIPS

MELANIE M. P
QUALIRED ™

[y Conakssion
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MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

CoOUNTY OF ERIE

MARK C. POLONCARZ
COUNTY EXBCUTIVE

DEPARTMENT OF LAW

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

JEReMy C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

September 12, 2012

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

1]

Kubicki, Mark v. Sheriff Howard, Chief
Anthony, Supdt. Diina, First Deposition
Supd:. Rodriguez, Erie County
Correctional Facility and the County of
Erie

Verified Petition

Mark Kubicki
391 Terrace Boulevard
Depew, New York 14043

Diane M Roberts, Esq

Lipsitz Green Scime Cambria LLP
42 Delaware Avenue

Suite 100

Buffalo, New York 14202

Comm. 17D-1
Page 38 of 146



Should you have any questions, please call.

MMP:.dId

Enclosure

2|

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ﬂ\»wm ‘Pcwkn

Michelle M. Parker
First Assistant County Attorney
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

MARK KUBICKI
391 Terrace Boulevard
Depew, New York 14043

Petitioner

For an Order and Judgment Pursuant to Article 78 of
the Civil Practice Law and Rules

Against

TIMOTHY HOWARD, as Erie County Sheriff,
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

and

JOHN A. ANTHONY, as Chief,
Administration Services

Erie County Sheriff’s Department
10 Delaware Avenue

Buffalo, NY 14202

and

THOMAS DIINA, as Acting Superintendent of the
Jail Management Division of the Office of the

Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

And
JOHN RODRIGUEZ, as First Deputy

Superintendent of the Jail Management Division of the

Erie County Sheriff
10 Delaware Avenue
Buffalo, NY 14202

and

This paper received at the
Erie County Attoroey's Office

from

% ﬁkn on
the_)\__day of_Seykeeb; 2012

NOTICE OF PETITION

Index No.: L - Q012 -~003<T77

ORAL ARGUMENT
REQUESTED
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THE ERIE COUNTY CORRECTIONAL

FACILITY,

as part of the Jail Management Division of the Office
of the Erie County Shenff

10 Delaware Avenue

Buffalo, NY 14202

and
THE COUNTY OF ERIE, ¢
95 Franklin Street
Buffalo, NY 14202

Respondents.

PLEASE TAKE NOTICE, that upon the annexed Verified Petition with Exhibits of
Mark Kubicki, dated the 29" day of August, 2012, an application will be made before a Justice
to be assigned at a special term to be held at the Erie County Courthouse located at 95 Franklin
Street, Buffalo, New York, on the 3rd day of October, 2012 at 9:30 o’clock in the forenoon or as
soon thereafter as counsel can be heard, for a Judgment and Order pursuant to C.P.L.R. Article
78, ordering, adjudicating and declaring that (a) the medical proof offered by Petitioner at the
time of his General Municipal Law §207-c light duty hearing was sufficient to refute
Respondents’ contention that Petitioner was able to return to work light duty on March 26, 2012,
and dates thereafter, through the time of this Petition, and requiring Respondents retroactively
reinstate and restore Petitioner’s §207-c benefits and make him whole; (b) that the June 26, 2012
decision of the Hearing Officer, Dr. George Dietz, was arbitrary and capricious, or otherwise not
correct and proper based upon the record before him at the hearing; and (c) granting the

Petitioner such other and further relief as this Court may deem just and proper.

1486650v1
481170186
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PLEASE TAKE FURTHER NOTICE that a Verified Answer and Supporting

Affidavit(s), if any, are to be served at least five (5) days before the time at which the Verified

Petition herein is noticed to be heard.

Erie County is designated as the proper venue as the parties conduct their normal

business relationship in that County.

Dated: September 7, 2012 LIPSITZ GREEN SCIME CAMBRIA LLP

TO:

1486650v1

Buffalo, New York

o D b, lobeds

Diane M. Perri Roberts, Esq.
Attorneys for Petitioner

42 Delaware Avenue, Suite 120
Buffalo, New York 14202
(716) 849-1333

Michael Siragusa, County Attorney
County of Erie

95 Franklin Street, 16™ Floor
Buffalo, New York 14202

Timothy Howard, as Erie County Sheriff
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

John A. Anthony, as Chief - Administrative Services
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

Thomas Diina, as Acting Superintendent of the
Jail Management Division of the Office of the
Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

John Rodriguez, as First Deputy Superintendent
Jail Management Division of the Office of the
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

48117.0186
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The Erie County Correctional Facility

as part of the Jail Management Division of the
Office of the Erie County Sheriff

10 Delaware Avenue

Buffalo, NY 14202

1486650v1
48117.0186
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

MARK KUBICKI
391 Terrace Boulevard
Depew, New York 14043

Petitioner

For an Order and Judgment Pursuant to Article 78 of
the Civil Practice Law and Rules

Against

TIMOTHY HOWARD, as Erie County Sheriff,
Erie County Sheriff’s Department
10 Delaware Avenue

Buffalo, NY 14202 VERIFIED PETITION
and

JOHN A. ANTHONY, as Chief, IndexNo.:. Y -2012-~003077
Administration Services
Erie County Sheriff’s Department ORAL ARGUMENT

10 Delaware Avenue
Buffalo, NY 14202 REQUESTED

and

THOMAS DIINA, as Acting Superintendent of the
Jail Management Division of the Office of the

Erie County Shenff

10 Delaware Avenue

Buffalo, New York 14202

And

JOHN RODRIGUEZ, as First Deputy
Superintendent of the Jail Management Division of the
Erie County Sheriff

10 Delaware Avenue

Buffalo, NY 14202

and
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THE ERIE COUNTY CORRECTIONAL

FACILITY,

as part of the Jail Management Division of the Office
of the Erie County Shenff

10 Delaware Avenue

Buffalo, NY 14202

and
THE COUNTY OF ERIE,
95 Franklin Street
Buffalo, NY 14202

Respondents.

The Petitioner, Mark Kubicki, by his attorneys, Lipsitz Green Scime Cambria LLP, Diane
M. Perri Roberts of Counsel, as and for his Verified Petition, alleges as follows:

1. At all times hereinafter mentioned the Petitioner was an employee of the Erie
County Correctional Facility in the County of Erie, State of New York.

2. The Erie County Correctional Facility is a division, department, and/or facility of
the County of Erie providing correctional services for Erie County.

3. At all times hereinafter mentioned the County of Erie was and still is a municipal
corporation, duly organized and existing under and by virtue of the laws of the State of New
York and its charter, having its principal offices in the County of Erie and State of New York.

4, At all times hereinafter mentioned, the Respondent Timothy Howard was and still
is the Erie County Sheriff, Erie County Sheriff’s Department, having been duly elected and
acting as such with authority to oversee personnel-related administrative operations of the Erie
County Correctional Facility including, but not limited to, matters involving employees’

coverage under General Municipal Law §207-c, and employees’ ability to work light-duty.

1486763v1 2
48117.0186
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_ s. At all times hereinafter mentioned, upon information and belief, the Respondent
John A. Anthony was and still is Chief for Administrative Services for the Erie County Sheriff’s
Department, having been duly appointed and acting as such, with authority to act in matters
involving certain of the personne! of the Erie County Sheriff’s Department and the Erie County
Correctional Facility, including but not limited to matters involving employees’ coverage under
General Municipal Law §207-c and employees’ ability to work light-duty.

6. At all times hereinafter mentioned, upon information and belief, the Respondent
Thomas Diina, was and still is Acting Superintendent of the Jail Management Division of the
Erie County Sheriff’s Department, having been duly appointed and acting as such, with authority
to act in matters involving certain of the personnel of the Erie County Sheriff’s Department and
the Erie County Correctional Facility, including but not limited to matters involving employees’
coverage under General Municipal Law §207-c and employees’ ability to work light-duty.

7. At all times hereinafter mentioned, upon information and belief, the Respondent
John Rodriguez, was and still is a First Deputy Superintendent of the Jail Management Division
of the Office of the Erie County Sheriff, having been duly appointed and acting as such, with
authority to act in matters involving certain of the personnel of the Erie County Sheriff’s
Department and Erie County Correctional Facility, including but not limited to matters involving
employees’ coverage under General Municipal Law §207-c and employees’ ability to work light-
duty.

8. I currently am, and was at all material times, a Correction Officer employed by

Erie County and the Ernie County Correctional Facility; I have been employed by the Respondent

1486763v1 3
481170186
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County of Erie since on or about January 29, 2007 in the Erie County Sheriff’s Department as a
Correction Officer.

9. I am and was at all material times, a member of the Civil Service Employees
Association, Inc., Local 1000 A.F.S.C.M.E., AFL-CIO Erie Unit of Local 815 (“CSEA”).

10.  Itis my understanding and belief that CSEA and the County of Erie are parties to
a Collective Bargaining Agreement (“CBA”) which has been in force for the years 2004 through
2006, and remains in place pending ratification of a new contract.

11. I was injured on duty on July 16, 2011, when I fell backward from a broken chair
in the Correctional Facility, suffering right shoulder and neck injuries when I hit a table.

12. I was placed on a form of long-term disability leave known as §207-c leave, under
New York General Municipal Law §207-c.

13.  An IME report (see Exhibit A) dated March 8, 2012, agreed with the neck injury,
indicates no direct trauma to the right shoulder, but recognizes the injury “mechanism” was
hitting the back of my head and neck with “radiation” almost immediately into the right
shoulder.

14.  The IME physician did not find “causal relationship of any intrinsic problem to
the shoulders”. Never, however, did the IME physician state that pain in the shoulders would not
be the result of the injury — only that there was no direct trauma to the shoulders.

15. The IME physician specifically stated I could not return to my regular work
activities as a Correction Officer, and as for light duty, stated no work at or above the shoulders,
minimal moderate to large range of motion of the cervical area, no pushing, pulling, lifting or
carrying of more than 15-20 pounds occasionally.

1486763v1 4
48117.0186
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16. A hearing concerning my ability to work light duty at the Correctional Facility
was scheduled by the Sheriff’s Office for, and occurred on, April 24, 2012 before Dr. George
Dietz, whom I understand to be trained in psychiatry.

17. During the April 24, 2012 hearing, on cross-examination of the Sheriff’s
Department clerk who oversees Worker’s Compensation and §207-c leave documentation, the
Clerk, Bridget Ricci, admitted that the Sheriff’s Office had not sent the IME physician, Dr. Marc
Bergeron, a description of the duties they wanted me to perform, to see whether those duties fit
under that physician’s restrictions.

18. It was my understanding that the light duty hearing concluded on April 24, 2012,
as verified by the transcript from the hearing. (See p. 70 of Exhibit B, the transcript of the April
24,2012 hearing).

19.  The next day, the Hearing Officer sent the Sheriff’s Office a letter (see Exhibit
C) about the questioning of Ms. Ricci, and even though the hearing had concluded on April 24,
2012, with the Hearing Officer stating at that time that his decision would consider all the
evidence presented (see Exhibit B at p. 70), Dr. Dietz asked the Sheriff to request the IME
physician review the “light duty” job description and render “Judgment” on its contents and
applicability to those restrictions in “his proposal”. He then advised the Sheriff to have the IME
physician revise the light duty job description to meet with his (the physician’s) approval.

20.  Upon receipt of Dr. Dietz’ letter to the Sheriff, on May 1, 2012 my attomey wrote
the Hearing Officer to vehemently object to this subsequent instruction to the IME physician to
re-write the light-duty job description if needed, after my testimony was heard and some two
months after Dr. Bergeron examined me. The objection was also based on the fact that the

1486763v1 5
48117.0186

Comm. 17D-1
Page 48 of 146



process being mandated by the Hearing Officer precluded me from any interaction with the IME
physician on any changes he might consider to the light duty tasks. (See Exhibit D).

21.  On May 3, 2012, the Sheriff’s attorney, Kristin Machelor, wrote to the Hearing
Officer to state in part, “We have complied with your request”. (See Exhibit E).

22. A “further hearing” on the hearing which was previously closed on April 24,
2012, occurred on June 14, 2012.

23.  When the hearing started, my attorney noted extensive objections on the Record
to the activities and whole process which occurred after the April 24, 2012 hearing. (See
Exhibit F, p. 4 of transcript).

24. At the time of the June 14, 2012 hearing, I presented documents (e.g., consent for
surgery), for cervical surgery already scheduled for July 11, 2012, or sooner if an opening
occurred. (See Exhibit G).

25. I was asked by the Sheriff’s Attorney whether I intended to go through with the
surgery, and I replied that I did. In fact, I did have the cervical surgery on July 11, 2012.

26. At the June 14, 2012 “further hearing,” the Sheriff introduced into evidence a
May 28, 2012 “addendum” IME report of Dr. Bergeron, written without any examination of, or
input from, me. (See Exhibit H).

27.  The “addendum” makes it very clear that Dr. Bergeron repeats his cautions as to
what I cannot do, and also clarifies the Shenff sent Dr. Bergeron only 10 of the 70 pages of
transcript from the April 24, 2012 hearing — the 10 pages where the clerk, Ms. Ricci, addressed

the light duties the Sheriff’s Office had in mind.

1486763v1 6
481170186

Comm. 17D-1
Page 49 of 146



28.  Dr. Bergeron did not receive any of my testimony from April 24, 2012, including
the portions where I discussed the new development that neck surgery was the next step for me.
(See p. ___ of Exhibit B). I believe the IME physician’s addendum, at its “Discussion” at page 2,
is clearly written in a “protective” and “cautious” tone for Dr. Bergeron, who uses words such as
“as it is my understanding” and “there was no specific task described in terms of exact lifting
...except that the tone indicates it would be less than 25 pounds” (emphasis added). (See p. 2 of
IME “addendum,” Exhibit H).

29.  When it received the Hearing Officer’s June 26, 2012 decision, the Sheriff
immediately, by letter dated June 26, 2012, ordered me back to work light duty on June 30, 2012
even though the Sheriff was aware, as evident from that letter, that I had cervical surgery
scheduled for July 11, 2012.

30. The Sheriff terminated my §207-c benefits as of June 30, 2012 pending surgery,
and required me to use paid accruals on and after June 30, 2012 unless I received approval for
§207-c benefits because of the cervical surgery being done to correct and alleviate my pain
caused by the July 16, 2011 work injury.

31. It is my understanding that CPLR Article 78 provides for court review of a
determination such as that by Dr. Dietz, made after a hearing held, and at which evidence was
taken, pursuant to direction by law.

32.  Itis my belief that the Hearing Officer, Dr. Dietz, was arbitrary and capricious in
conducting the §207-c hearing and that his June 26, 2012 Decision (see Exhibit I) ordering me
to work light duty is also arbitrary and capricious. Dr. Dietz also ignored the record from the
hearing and actually tried to create his own record by first having the Sheriff ask the IME
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physician to review the light-duty job description; second, by then permitting the Sheriff’s Office
to only present part of the transcript of the April 24, 2012 hearing to the IME physician; and
lastly, by then asking the IME physician re-write the Sheriff’s light-duty tasks if the physician
found those tasks did not comport with his restrictions for me. At no time, however, did Dr.
Dietz direct that the IME physician re-examine me with respect to the specific light-duty tasks
the Sheriff’s Office wanted me to perform.

33.  Inaddition, Dr. Dietz was arbitrary and capricious in that he re-opened the §207-c
hearing to give the Sheriff a chance to seck the opinion the Sheriff’s Office never sought before
it ordered me back to light. duty work, specifically, whether the IME physician found I could do
the light duty tasks within the restrictions set by the IME physician.

34.  Further, over objections by my attorney at the conclusion of the June 14, 2012
“hearing,” Dr. Dietz then made a conclusion that was based on the faulty “Addendum” IME
report, finding that I could return to work light-duty during the less than two week period I was
waiting for my surgery. Dr. Dietz made this decision even though it was clear the Sheriff sent
the IME physician only 10 pages of a 70 page transcript and in doing so omitted all of my
testimony on April 24, 2012 and also did not require scheduling of a follow up IME.

35.  The Sheriff’s actions essentially, with the assistance and approval of Dr. Dietz,
precluded the IME physician from having any awareness that I was scheduled to have cervical
surgery in a few weeks to alleviate my pain from the work injury. Dr. Dietz nevertheless relied

on that faulty “Addendum” IME report.
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36.  Finally, in his decision, Dr. Dietz states that the IME physician’s reports “appear
to be detailed and comprehensive, suggesting very carefully those restrictions to be observed.
There are no specific or detailed evaluations suggesting otherwise”. (See Exhibit I).

37.  That conclusion by Dr. Dietz is not true unless he overlooked or ignored my
physician’s note and the consent for neck surgery on July 11, 2012, as well as my physician’s
note dated April 5, 2012 from a neurologist keeping me off of work because of my neurological
condition. (See Exhibit J). All of these documents were put into the evidentiary record by my
attorney during the April 24, 2012 hearing and at the June 14, 2012 “hearing.”

38. I also believe Dr. Dietz’ Decision is arbitrary and capricious, and not based on
the record of the hearing, because I saw (as I understand did William Whelan), Dr. Dietz walk
back into the Sheriff’s Administrative Offices following immediately after the Sheriff’s attorney
when the June 14, 2012 “hearing” concluded. (See Whelan Affidavit at§ 7). At the end of that
“hearing,” the Sheriff’s attorney on the record, over my attomney’s objections, requested Dr.
Dietz make a decision as soon as possible because of my upcoming surgery and the Sheriff’s
position that I should have and could have been back at work in March when the Sheriff ordered
me back. (See Exhibit F, pg. 27-28 of June 14, 2012 hearing).

39. At no time in either of his IME reports does Dr. Bergeron, the IME physician,
ever state I can or should return in any capacity to Correction Officer duties.

40. At no time in either of his IME reports does Dr. Bergeron, the IME physician,

ever state that I was recovered from the work injury.

1486763v1 9
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41.  In his IME report of March 8, 2012 (see Exhibit A), and in his “Addendum” IME
report (see Exhibit H), Dr. Bergeron clearly states that I cannot return to my regular activities as
a Correction Officer.

42.  Dr. Dietz’s June 26, 2012 Decision and the process by which it was made, was
flawed in that it arbitrarily and capriciously ignored the records from my physicians, and caused
a “second opinion” to be issued by the IME physician, Dr. Bergeron; that second opinion was
arrived at through the efforts of the County Respondents to provide only restrictive and
prejudicial, supplemental information to Dr. Bergeron, which Dr. Dietz then considered and
allowed into the evidentiary record over the objections of my attorney that the record given to
Dr. Bergeron was flawed.

43.  Review under Article 78 is therefore appropriate, and no previous application for
the same or similar relief has been made.

WHEREFORE, the Petitioner prays that this Court will enter a Judgment and Order
pursuant to Article 78 of the Civil Practice Law and Rules:

(A)  Ordering, adjudicating and declaring that the medical proof offered by
Petitioner was sufficient to refute Respondents’ contention that Petitioner was able to return to
work light duty on June 30, 2012, and requiring Respondents retroactively reinstate and restore
Petitioner’s §207-c benefits and make him whole; and

(B)  Granting such other and further relief as the Court may deem just and

proper in this circumstance, together with the costs, disbursements and attorneys’ fees connected

with this proceeding.

1486763v!
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Dated: September 7, 2012 LIPSITZ GREEN SCIME CAMBRIA LLP

Buffalo, New York _
By: BQZJ\L h‘bpe/(’a %bb;é

Diane M. Perri Roberts, Esq.
Attorneys for Petitioner

42 Delaware Avenue, Suite 120
Buffalo, New York 14202
(716) 849-1333
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VERIFICATION

STATE OF NEW YORK )
)SS:
COUNTY OF ERIE )

Mark Kubicki, being duly swomn, deposes and says that he is the Petitioner in the within

action and that he has read the foregoing Petition and knows the contents thereof, that the same is

true to Deponent’s knowledge, except as to matters therein stated to be alleged on information

and belief and as to those matters Deponent believes them to be true.

Subscribed and sworn to before me
this 29%day of August, 2012

FM«.&.;‘« Stay

Notary Public O

1486763v!
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TO:

1486763v1

Michael Siragusa, County Attorney
County of Erie

95 Franklin Street, 16" Floor
Buffalo, New York 14202

Timothy Howard, as Erie County Sheriff
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

John A. Anthony, as Chief — Administrative Services
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

Thomas Diina, as Acting Superintendent of the
Jail Management Division of the Office of the
Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

John Rodriguez, as First Deputy Superintendent
Jail Management Division of the Office of the
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

The Erie County Correctional Facility

as part of the Jail Management Division of the
Office of the Erie County Sheriff

10 Delaware Avenue

Buffalo, NY 14202

13
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MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEReMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

September 18, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: Gerstein, Justin H. v. Town of Amherst,
Erie County Board of Elections,
Ambherst Town Clerk Marjory Jaeger,
Lipinoga, David and Pollack, S. David

Document Received: Order to Show Cause
Name of Claimant: Justin H. Gerstein

25 Ivy Green Court
Ambherst, New York 14228

Claimant's attorney: Jerome D. Schad, Esq.
199 Meadowview Lane
Williamsville, New York 14221

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ha Mg&«

Michelle M. Parker
First Assistant County Attorney

MMP:dild
Enclosure

95 FRANKLIN STREFT, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 858-22(!)-Q\~Owrgrmﬁm1/7D_1
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held in and for the County of Erie, at the

,J‘g At a Special Term of the Supreme Court
Y Courthouse in the City of Buffalo, New

,] York on the #3_"’ day of September, 2012,
- — E T T —
on. Timothy J. Watker IS.C.
/RESIDING JUSTICE 7
2 OF NEW YORK e A gAsD
REME COURT : COUNTY OF ERIE R~
SEP 1
In the Matter of the Application of E 3 20 2
JUSTIN H. GERSTEIN
25 Ivy Green Ct. ERIE COUNTY
Amberst, NY 14226 CLERK'S OFFICE
Petitioner,
vs '
TOWN BOARD of the TOWN OF AMHERST NEW YORK, ORDER TO
Willampvite ey 16221 SHOW CAUSE
ERIE COUNTY BOARD OF ELECTIONS, INDEX NO.
RALPH M. MOHR and DENNIS E. WARD, Commissioners
134w Street
Buffalo, mm 2012 003/25
MARJORY JAEGER, TOWN CLERK of the TOWN of AMHERST,
NEW YORK
3583 Main Street
Williamsville, NY 14221 s
Respondents, '{"_5 L R%Qé%gmss ]
and ACTIONS & ¥ i
DAVID P. LIPINOGA P 13201 A4
472 Teak\;?d Tze;nce QUNTY .
Amberst, NY 14221 ~ AP
and ng‘!{“ ‘s:'s QFfF ICE;
S. DAVID POLLACK
37 Grandview Drive
Amherst, NY 14228
Respondents-Objectors.
For an Order and Judgment pursuant to Article 78 of the Civil Practice
Law and Rules and New York Election Law Articles 4 and 16 and Town
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Upon the Verified Petition of the Petitioner Justin H. Gerstein, dated the 12th day of
September 2012, and exhibits annexed thereto, and after

DUE DELIBERATION having been had and in order to comply with Election Law
Section 16-116’s requirement that these proceedings be “summarily determined” and “have
preference over all other cause in all courts” and Town Law Section 91°s requirement that the
“justice within twenty days shall determine any question arising thereunder and make such order
as justice may require,” it is hereby,

ORDERED, that all of the Respondents;

SHOW CAUSE BEFORE THIS COURT, at a Special Term, of Supreme Court, to be
held in and for the County of Erie, Statg of New York, in the Courthouse at 92 Franklin Street -
Buffalo, NY in Part20 , onthe_a_&dayofSeptember, 2012 at “:Q o’clock in the ({+ ™ .
/ p-m.of that day, or as soon thereafter as counsel can be heard,

WHY an ORDER should not be made and entered herein, pursuant to CPLR Article
78, Election Law Articles 4 and 16, and particularly Sections 16-100, 16-104, and 16-116 and
Town Law Sections 81 and 91, granting the following relief against the Respondents:

1. An Order directing and setting the referendum election date in the Town of
Amberst on the District (Ward) System Petition be at the same polling locations as the general
election on Tuesday, November 6, 2012, and directing the Town Clerk to certify the proposition
and special election date to the Board of Elections pursuant to Election Law Section 4-108, and
directing the Board of Elections to take all necessary steps to certify and assure that the
proposition shall be submitted to the voters in the Town of Amherst on that date; and,

2 An Order directing the Respondent Town Board to convene at its next regularly
scheduled meeting on September 24, 2012, or sooner at a special meeting called by the Town

Board, and to perform its statutorily-imposed duty to adopt a resolution to set the referendum

Order to Show C P, 7
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election date on the District (Ward) System Petition on Tuesday, November 6, 2012, the same
date as the General Election, or, in the event that the Respondent Town Board sets a referendum
election date on a date other than November 6, 2012 but no later than November 18, 2012, such
action shall be treated as taken as of the date of September 24, 2012; and restraining Town Board
and Town Clerk from engaging in any review of the content or sufficiency of the District (Ward)
System Petition, since such conduct of the Town Board is not so authorized by law and no
objections have been filed claiming that the Petition has less than the required number of
signatures for placing the proposition on the ballot; and

3. An Order, if the Court determines that delay in the referendum election date to a
date from November 6 to November 18, 2012 is not a waste of Amherst taxpayer money and
such referendum is to be held on such other of those dates as may be set in compliance with the
law, restraining the Town Board from engaging in any review of the content or sufficiency of the
District (Ward) System Petition and imposing all costs incurred by the Board of Elections to
cause the holding of the referendum on such different date as an expense of the Town of
Amberst to be paid by the Town of Amherst, as required by law; and,

4. An Order directing the Board of Election to prepare and deliver the machines,
ballots and other necessary supplies for the November 6, 2012 general election to include such
proposition as worded (or, if the Respondent Town Board chooses to set a special election date
for the proposition referendum other than on the November 6, 2012 general election date, that
the Board of Elections deliver such items on that date); and

5. An Order validating the underlying petition as legally sufficient under Town Law

Section 81; and

Order to Show Cause Page 3 of 7
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6. An Order declaring that the use of the wording in such petition is clear and legally
accurate as stated, and is the proper wording for the proposition to be submitted for a referendum
to be voted upon by the voters in the Town of Amherst; and

7. An Order directing the Respondent Town Board to meet all the requirements of
the Town Law and Election Law, in preparing for and publicizing such referendum; and

8. An Order consolidating this special proceeding with the proceeding pending in
the Supreme Court, Erie County, and filed under Erie County Index Nuniber 2012003071entitled
Petition of DAVID P. LIPINOGA and S. DAVID POLLACK to determine the Validity and
Sufficiency of a Petition for Referendum filed with the Town Clerk of he Town of Amherst on the
4* day of September, 2012, and doing so under the title of this proceeding and index number
inasmuch as all of the parties named in the first proceeding are named in this proceeding and all
of the parties named in the within proceeding are necessary parties for relief to be granted; and

9. An Order maintaining continuing jurisdiction over the proceeding to ensure
timely and proper compliance by all parties, in order that such referendum be properly submitted
to the Ambherst voters; and

10.  Granting such other, further and different relief as the Court may deem just and

appropriate;

SERVICE OF PROCESS:

And it is further,
ORDERED, that service of a conformed copy of this Order to Show Cause and the

underlying Verified Petition and exhibits, upon the Respondents and Respondents-Objectors,

Ord hy
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shall be deemed good and sufficient if accomplished no later than 5260 p.m. on the [ ¥ iay
of September, 2012 as follows:

1. Respondent TOWN BOARD of the TOWN OF AMHERST:
By delivery to the Town Clerk of the Town of Amherst, or
By delivery to the Town of Amherst Office of Supervisor, Barry A. Weinstein,
Councilmembers Richard “Jay” Anderson, Guy Marlette, Mark Manna, Barbara
S. Nuchereno, and Steven D. Sanders located at 5583 Main Street, Williamsville,
NY 14221 and leaving with said persons or a person of suitable age in discretion
employed by the Town of Amherst at said office.

2. Respondent MARJORY JAEGER, TOWN CLERK of the TOWN OF AMHERST

NEW YORK:

By delivery to Marjory Jaeger in a manner authorized by CPLR Section 308 or
leaving with a person of suitable age and discretion employed by the Town of
Amberst in the Town Clerk’s office located on Main Street, Williamsville, NY.

3. Respondent ERIE COUNTY BOARD OF ELECTIONS:
By delivery to a person authorized to accept service at the offices of such
Respondent BOARD OF ELECTIONS at 134 W. Eagle Street, in the City of
Buffalo;

4. Respondents-Objectors DAVID P. LIPINOGA and S. DAVID POLLACK:
By delivery to David P. Lipinoga and S. David Pollack in any manner authorized
by CPLR Section 308 or by overnight express mail delivery to each of them at the
addresses listed for them in the caption of this proceeding and overnight express
mail deliver to John R. Drexelius, Esq., Attorney for David P. Lipinoga and S.
David Pollack in the proceeding filed under Erie County Index Number

Order to Show Cause Page S of 7
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2012003071, with such express mail service complete by delivery to a United
States Post Office by the time and date above-stated;

PRODUCTION OF ORIGINAL DOCUMENTS

and it is further,

ORDERED, that the Respondent MARJORY JAEGER, TOWN CLERK of the TOWN
OF AMHERST NEW YORK, produce to the Court on the retum date hereof, or have ready for
such production at the Court’s request, the District (Ward) System Petition received by the Town
Clerk on September 4, 2012, all alleged objections allegedly filed with respect thereto, and all
other memoranda or notices between the Town Clerk and the Town Board regarding the same
and all resolutions, minutes, notices or memorandum related to the setting of the date for the
special election on the proposition set forth in the District (Ward) System Petition; and it is
further,

ORDERED, that the Respondent BOARD OF ELECTIONS shall produce to the Court
on the return date hereof, or have ready for such production at the Court’s request, any and all
documents received by it from the Town of Ambherst relating to the District (Ward) System
Petition and its original documents relating to certifying the proposition for inclusion on the
ballot of the special election which is the subject matter of the attached Petition; and it is further

ORDERED, that the Respondents shall file their verified answer to the petition, and
affidavits or other responding papers, including motion papers, to the Court and deliver them to
Petitioner’ counsel, no later than NOON o Hha. l 9 day of September
2012; and it is further

ORDERED, that the Respondents shall also deliver, in addition to the paper copy of the

documents referred to above, an electronic copy of their verified answers and affidavits or other

Order to Show Cause Page 6 of 7
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responding papers, including motion papers, to the Petitioner’s counsel at
jerome.schad91@gmail.com as early as feasibly possible prior to service and filing of the
original paper originals of said documents; and it is further

ORDERED, that the Respondents and Respondent-Objectors, in their answering papers,
shall set forth an e-mail address to which communications from the Court and each party’s

attomey may transmit responding and/or reply papers.

GRANTED: September/3, 2012

Court Clerk
r SEP 13 2012
v ,
JOHN H.
COURT
Order to Show Cause Page 7 of 7
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Application of

JUSTIN H. GERSTEIN
25 lvy Green Ct.
Amherst, NY 14226
Petitioner,

vs

TOWN BOARD of the TOWN OF AMHERST NEW YORK,
5583 Main Strect VERIFIED

Williamsville, NY 14221 PETITION

ERIE COUNTY BOARD OF ELECTIONS, INDEX NO.
RALPH M. MOHR and DENNIS E. WARD, Commissioners

134 West Eagle Street 2012 603128

Buffalo, NY 14202

MARJORY JAEGER, TOWN CLERK of the TOWN of AMHERST,

NEW YORK
5583 Main Street
Williamsville, NY 14221
Respondents,

and

DAVID P. LIPINOGA
472 Teakwood Terrace
Amherst, NY 14221

and

S. DAVID POLLACK
37 Grandview Drive
Ambherst, NY 14228
Respondents-Objectors.

For an Order and Judgment pursuant to Article 78 of the Civil Practice
Law and Rules and New York Election Law Articles 4 and 16 and Town
Law § 81 and § 91 requiring the Town Board of the Town of Amherst to
set the date for a Special Election on a petition-initiated proposition to
establish a District (Ward) System and directing the Town Clerk of the
Town of Amherst to certify the proposition and special election date to the
Board of Elections of the County of Erie and enjoining the Town Board
and Town Clerk from taking any action to prevent the proposition from
being on the ballot or otherwise willfully violating the New York State
Town and/or Election Laws and seeking further relief described within the
petition,

TO THE NEW YORK STATE SUPREME COURT - ERIE COUNTY:

Comm. 17D-1
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Petitioner JUSTIN H. GERSTEIN, by his attorney, Jerome D. Schad, Esq., for his Verified Petition,

does allege:

PETITIONER

1. Petitioner, JUSTIN H. GERSTEIN, resides at 25 Ivy Green Ct., Town of Amherst, New York
14226 within the County of Erie, State of New York.

2. Petitioner is a qualified elector of the Town of Amherst who is one of approximately 2,565
Amberst residents who signed a Petition entitled “PETITION BY ELECT ORS FOR
SUBMISSION OF PROPOSITIION AT SPECIAL TOWN ELECTION” [hereinafter the
“District (Ward) System Petition”] which, pursuant to Town Law Sections 81 and 91, Petitioner
filed with the Respondent Marjory Jaeger, Town Clerk of the Town of Ambherst on September 4,
2012. Attached as Exhibit A is a true copy of the cover sheet of the Petition reflecting the

Town Clerk’s receipt stamp of 4:05 p.m. on September 4, 2012.

RESPONDENTS:

3. Respondent TOWN BOARD of the TOWN OF AMHERST NEW YORK [hereinafter the
“Town Board™] is the duly constituted body consisting of the elected supervisor and the elected
town councilmen and councilwomen or collectively “councilmembers”) and which is only
vested with such powers as are set forth in Town Law Article 4 (Section 60 - 69) or otherwise
particularly enumerated in the statute, including Section 81 of the Town Law.

4. Unless otherwise specified, at all times referred to herein, the Town Board has consisted of only
Councilmen Richard “Jay” Anderson, Mark Manna, Guy Marlette, and Steven D. Sanders, and

Councilwoman, Barbara S. Nuchereno, and the Supervisor, Barry A. Weinstein.

Veritied Petition Page2of I8
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5. Respondent TOWN CLERK, MARJORY JAEGER, [hereinafter the “Town Clerk”] is the duly
elected Town Clerk vested with all of the powers and duties bestowed by Town Law Section 30
with such additional powers as described therein and in other sections of the Town Law,
including, specifically Section 91.

6. Respondent ERIE COUNTY BOARD OF ELECTIONS (Ralph M. Mohr and Dennis E. Ward,
Commissioners) (heretofore and hereinafter, the “Board of Elections™) is the administrative
agency charged with the legal duty to certify ballots and the wording of propositions to appear
on such ballots to be submitted to voters in general and special elections and is charged with the
duty to receive and act upon a certified proposition or referendum submitted to it by a Town
Clerk when a petition for a proposition or referendum has been duly filed pursuant to Town Law
Section 91.

7. Respondents-Objectors DAVID P. LIPINOGA and S. DAVID POLLACK are residents of the
Town of Amherst who signed a document addressed “TO THE TOWN CLERK OF THE
TOWN OF AMHERST” and apparently filed with Respondent Town Clerk’s office on Monday,
September 10, 2012 but never delivered to nor served upon Petitioner. Attached as Exhibit B is
a true copy of Respondents-Objectors’ document and bearing the Town Clerk’s Office receipt
stamp of 8:14 a.m. on September 10, 2012.

8. Respondents-Objectors DAVID P. LIPINOGA and S. DAVID POLLACK are the Petitioners on
a verified petition dated September 10, 2012 entitled Petition of DAVID P. LIPINOGA and S.
DAVID POLLACK to determine the Validity, Legality and Sufficiency of a Petition for
Referendum filed with the Town Clerk of the Town of Ambherst on the 4" day of September,

2012, in which an Order to Show Cause, supported by their petition, was filed in the Supreme

Court, Erie County, NY on September 10, 2012 at approximately 2:49 p.m. and filed under Erie

Verified Petition Page 3 of 18
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County Index Number 2012003071 (hereinafter the Lipinoga-Pollack Proceeding). Attached as
Exhibit C is a true copy of Respondents-Objectors’ Order to Show Cause, granted on

September 10, 2012 with attached Petition and exhibits.

JURISDICTION

9. This is a special proceeding arising under Article 78 of the Civil Practice Law and Rules and
Article 16 of the New York State Election Law, and Sections 81 and 91 of the Town Law and
the Supreme Court has jurisdiction to grant summary relief against the Respondent public
bodies and public officers and Respondents-Objectors.

10. Pursuant to the above-mentioned statutes, and including but not limited to Election Law
Sections 16-104 and 16-116, the Supreme Court has jurisdiction to compel the Town Board to
timely set the date for a special election on the District (Ward) System Petition filed with the
Town Clerk on September 4, 2012 and any other actions which the Town Board is statutorily-
bound to perform and to restrain, enjoin, and prohibit the Town Board from engaging in any
content-based review or evaluation of the sufficiency of the District (Ward) System Petition in
violation of the law and to make such other and further directions as may be necessary so that
the Town Clerk appropriately will certify the proposition on the District (Ward) System Petition

to the Board of Elections no later than October 1, 2012 and so that the Erie County Board of

Elections can certify the ballot or ballots in the Town of Ambherst to include the proposition in
the District (Ward) System Petition.
L1. The Supreme Court also has jurisdiction to enter such other orders as may be necessary to

prevent any of the Respondents from violating the Law of the State of New York, including, but

Veritied Petition Page 4 of |
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not limited to, Town Law Sections 81 and 91 and Election Law Article 16, including,

specifically, Section 16-104.

STANDING

12. Petitioner is an Amherst resident, a registered voter, a person who signed the District (Ward)
System Petition, a person who witnessed to others sign the Petition and is the person who filed
the District (Ward) System Petition in the office of the Town Clerk.

13. Petitioner has standing to seek to the relief sought herein.

The Petition for a District (Ward) System Proposition
to Appear on the Ballot in the Town of Amherst

14. Petitioner, pursuant to Town Law Section 91, filed the District (Ward) System Petition with the
Respondent Marjory Jaeger, Town Clerk of the Town of Amherst on September 4, 2012.

15. The District (Ward) System Petition states that the proposition to be submitted to the voters of
the Town of Amherst is as follows: “Shall the Town of Amherst Establish the District
(Ward) System for the election of Councilmembers in the Town of Amherst?”

16. The District (Ward) System Petition contains approximately 2,565 signatures and the minimum
number required by Town Law Section 81(4) is 2,168 [being 5% of the total votes cast for
governor in the Town of Amherst in the 2010 general election] and, as such, is entitled to a
presumption of validity pursuant to Election Law Section 6-154(1).

17. The subject of the District (Ward) System Petition is one of the specifically-enumerated topics

for such propositions set forth in Town Law Section 81; particularly, Section 81(2)(b).
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18. Respondent Town Clerk was and is the sole designated Town Officer, pursuant to Town Law
Section 91, authorized to and charged with the duty to receive and review the content and form
of the District (Ward) System Petition.

19. Pursuant to Election Law Section 4-108, the Town Clerk is the sole designated Town Officer
who is charged with the duty “at least thirty-six days prior to the election at which such
proposal, proposition or referendum is to be submitted” to “transmit to [the] board of elections
a certified copy of the text of such proposal, proposition or referendum and a statement of the

Jorm in which it is to be submitted.”

Time Lines for Filing and Objecting

20. Pursuant to Town Law Section 81, the District (Ward) System Petition, was subject to the
Election Law’s requirements for nominating petitions, including objections thereto.

21. As one of the enumerated topics for propositions authorized in Town Law Section 81, the
District (Ward) System Petition, was subject to a possible objection, as is similarly authorized
by the Election Law with respect to nominating petitions, but the time to file objections is
extended to five (5) days by Town Law Section 91 rather than the three days otherwise
contemplated by Election Law Section 6-154 with respect to nominating petitions.

Substantive Elements for Objecting
Respondents-Objectors’ Fail:l:': to Meet those Requirements
22. Respondents-Objectors, if they intended to challenge the sufficiency of the District (Ward)

System Petition, were required:
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a. pursuant to Town Law Section 91, to file a verified petition setting forth that the District
Council (Ward) System Petition to which they object was lacking in the sufficient
signatures to meet the minimum number of 2,168 signatures that constitute the 5% of the
total votes cast for governor in the Town of Amherst in the 2010 general election and do
so within five days after the filling of the petition in the Town Clerk’s office but the
document that Respondents-Objectors filed, in fact, did not, and does not, do so; and

b. pursuant to Town Law Section 91, to file the verified written petition with the town clerk
within five days after the filling of the petition; and

¢. pursuant to Town Law Section 91, to file a verified petition in the supreme court, in a
proceeding in the manner prescribed by Election Law Section 16-1 16, within five days
after filing of the petition but Respondents-Objectors did not properly commence such a
special proceeding; and

d. pursuant to the Town Law’s incorporation of the requirements of the Election Law with
respect to objections to nominating petitions, objections were required to be in writing
pursuant to Election Law Section 6-154(2) with detailed specificity by page number and
line number reference to the petition pursuant to Election Law Regulation at Section
6204.1(a), but the document that Respondents-Objectors filed failed to state objections
with specificity by page and line number reference to the petition; and

e. pursuant to the Town Law’s incorporation of the requirements of the Election Law
Section 6-154(2) and the Election Law Rules and Regulation Section 6204.1(b) with
respect to objections to nominating petitions, Respondents-Objectors’ written objections
were required to be served upon Petitioner within five days after the filing of the

Petition, but Respondents-Objectors failed to do so.
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23. Respondents-Objectors failed to timely commence the Lipinoga-Pollack Proceeding within the
five-day statute of limitations for commencement of a special proceeding pursuant tot Election
Law Section 16-116, as imposed on them by Town Law Section 91, and they may not be heard
to complain and their purported objections are time-barred.

24. Respondents-Objectors failed to join Petitioner, a necessary party, as a party in the Lipinoga-

Pollack Proceeding.

The Sole Ministerial Role of the Town Board
To Set the Date of the Special Election

25. The authority of the Town Board with respect to the District (Ward) System Petition is
expressly limited to the ministerial act of setting the date for the vote on the proposition at a
special or biennial town election.

26. Pursuant to Town Law Section 81, the Town Board “The fown board . . . shall upon a petition . .
- cause 10 be submitted at a special or biennial town election, a proposition: . . .(2)(b) to
establish . . . the ward system for the election of councilmen in towns having four or six
councilmen.”

27. Pursuant to Town Law Section 91, since the District (Ward) System Petition was filed with the
Town Clerk on September 4, 2012 and since 2012 is not a biennial town election year, the Town
Board was and is obligated to submit the proposition to the voters in a special election which
may be the same day as the general election “not less than sixty nor more than seventy-five days
after the filing of such petition.” Even if the vote is held on the date of the general election, it is

considered to be a special town election.
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28. The sixtieth day after the District (Ward) System Petition filing is Saturday, November 3, 2012,

and the seventy-fifth day after the filing is Sunday, November 18, 2012.

Verified Petition Page 9
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Respondent Town Clerk’s Role is Solely To Certify the
District (Ward) System Proposition to the Erie County Board of Elections

29. Upon information and belief, the Town Clerk has not yet transmitted to the Board of Elections
a certified copy of the text of the proposition for a District (Ward) system and a statement of the
form in which it is to be submitted in compliance with Election Law Section 4-108 for the
special election on the proposition, but the Town Clerk is obligated, in such transmittal, to give
the date of such election.

30. The Town Clerk’s duties are ministerial in nature and solely limited to certifying the text of the
proposition and the Town Clerk is without jurisdiction to independently question the
presumptive validity of the District (Ward) System Petition containing 2,565 signatures, which
is well in excess of the minimum number of 2,168 required for placing the proposition on the
general election ballot on November 6, 2012.

Board of Elections’ Role in the petition-initiated proposition
for a District (Ward) System in Amherst

31. Pursuant to the Election Law, Article 16, including Section 16-104, the Board of Elections must
certify the content of any ballot including “the wording of the abstract or form of submission of
any proposed amendment, proposition or question.”

32. Upon information and belief; the Board of Elections, in order to certify the ballot containing the
District (Ward) System proposition no later than the 35% day prior to the general election

scheduled for November 6, 2012, must so certify the ballot containing the proposition no later

than October 2, 2012.
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Respondent Town Board’s Lack of Standing to object to the form
or content of The District Council (Ward) System Petition

33. Pursuant to Town Law Section 81, the Town Board has no authority to and no standing to
review, determine or alter the wording or content of the District (Ward) System Petition or the
statement of the proposition contained therein but only the statutorily-imposed duty to set the
date of the election at which voters in the Town of Amherst will decide the proposition.

34. In addition, pursuant to Town Law Section 91, anyone objecting to the District (Ward) System
Petition had the right to file a “written objection thereto to be filed with the town clerk” but were
required to timely file such written objections “within five days after the Jiling of such petition”
on September 4, 2012,

35. Each and every member of the Town Board, namely, Supervisor Barry A. Weinstein,
Councilmembers Guy Marlette, Mark A. Manna, Richard “Jay” Anderson, Barbara S.
Nuchereno and Steven D. Sanders had the right to file written objections to the District (Ward)
System Petition on or before September 10, 2012 and each chose not to object.

36. Pursuant to Town Law Section 91, anyone objecting to the District (Ward) System Petition had
the right to file a verified petition setting forth their objection to the supreme court or any justice
thereof of the judicial district in which the Respondent Town Board is located “within five days
after the filing of such petition” on September 10, 2012.

37. Each and every member of the Town Board, namely, Supervisor Barry A. Weinstein,
Councilmembers Guy Marlette, Mark A. Manna, Richard “Jay” Anderson, Barbara S.

Nuchereno and Steven D. Sanders had the right to file a verified petition setting forth their

Verified Petition Page 11 of 18
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objection to the District (Ward) System Petition on or before September 9, 2012 and each
voluntarily chose not to file a verified petition in Supreme Court.

38. Each member of the Town Board has, therefore, waived any right to object and lost any
standing to object to the wording or content of the District (Ward) System Petition, eiﬁa by

objection (at the Town Clerk’s office) or by way of review in New York State Supreme Court.

The September 24, 2012 regularly scheduled
Ambherst Town Board meeting,

39. The next regularly-scheduled Amherst Town Board meeting is on Monday, September 24, 2012,
according to the Town Board’s website.

40. Respondents-Objectors, in contravention of the wording and intent of Election Law Section 16-
116’s requirements that these special proceedings be summarily determined and Town Law
Section 91’s requirement that the matter be determined “within twenty days,” seeks to delay the
initial consideration of this matter until three days after the Amherst Town Board’s next
regularly-scheduled meeting.

41. Acquiescence, knowing or otherwise, by the Town Board and Town Clerk, in the delaying
actions of Respondents-Objectors to not fully complete the steps to certify the proposition and
set the date of the special election, which Petitioner argues must be on the date of the general
election, November 6, 2012, constitutes and will constitute willful neglect of statutorily-

imposed duties on the Town Board and Town Clerk.
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Potential Town Board Waste
Over $30,000 of Amherst Taxpayer Dollars

42. Upon information and belief;, in 2010, the Town Board placed before the Amherst voters on the
date of the 2012 November general election, an identical District (Ward) System proposition.

43. Upon information and belief, the 2010 proposition regarding the District (Ward) System was
scheduled on the date of the general election because the Town Clerk had provided the Town
Board with cost information to the effect that if the Town Board conducted a special election on
any date other than the date of the general election, it would cost Amherst taxpayers in excess of
$30,000.

44. Upon information and belief, circumstances have not changed on which one could expect that
the cost to conduct a special election on a date other than the general election on November 6,
2012 would be less than $30,000.

45. Upon information and belief; the only other dates on which the special election on the District
(Ward) System Petition could be held are during the period from November 6, 2012, until
November 18, 2012 and the Erie County voting machines will have been sequestered for that
period following the November 6, 2012 general election such that they will not be available; and
the Town Board would have to purchase or otherwise acquire other voting machines to conduct
a special election during that November 6 — 18, 2012 time period.

46. Upon information and belief, if the Town Board takes action to schedule the special election for
voters to decide the proposition on the District (Ward) System Petition on any date other than
the November 6, 2012 general election they will be doing so in willful disregard of their fiscal
responsibilities to the residents and taxpayers of the Town of Amherst and such action would

constitute a waste of public funds.
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Time is of the Essence:

47. Since October 1, 2012 is the last day for the Town Clerk to certify the proposition and comply
with the law to transmit the proposition and the date of the special election, as set by the Town
Board, to the Erie County Board of Elections, and since October 2, 2012 is the last day on which
the Board of Elections has to certify the ballot containing the proposition, time is of the essence
and requires judicial intervention and relief as set forth herein and as the Court may deem
appropriate and necessary under the Town Law and the Election Law of the State of New York.

48. Petitioner has made no previous application to this, or any other, Court for the relief sought

herein.

RELIEF REQUESTED
WHEREFORE, Petitioner, Justin H. Gerstein, requests that this Court direct entry of an Order and
Judgment granting the following relief:

1. An Order to Show Cause in the form as attached hereto with provisions for court-
directed service of the Order to Show Cause, Petition and attached exhibits as set forth in
the Order to Show Cause; and

2. An Order directing and setting the referendum election date in the Town of Amherst on
the District (Ward) System Petition be at the same polling locations as the general
election on Tuesday, November 6, 2012, and directing the Town Clerk to certify the
proposition and special election date to the Board of Elections pursuant to Election Law

Section 4-108, and directing the Board of Elections to take all necessary steps to certify
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and assure that the proposition shall be submitted to the voters in the Town of Amherst
on that date; and,

3. An Order directing the Respondent Town Board to convene at its next regularly
scheduled meeting on September 24, 2012, or sooner at a special meeting called by the
Town Board, and to perform its statutorily-imposed duty to adopt a resolution to set the
referendum election date on the District (Ward) System Petition on Tuesday, November
6, 2012, the same date as the General Election, or, in the event that the Respondent
Town Board sets a referendum election date on a date other than November 6, 2012 but
no later than November 18, 2012, such action shall be treated as taken as of the date of
September 24, 2012; and restraining Town Board and Town Clerk from engaging in any
review of the content or sufficiency of the District (Ward) System Petition, since such
conduct of the Town Board is not so authorized by law and no objections have been filed
claiming that the Petition has less than the required number of signatures for placing the
proposition on the ballot; and

4. An Order, if the Court determines that delay in the referendum election date to a date
from November 6 to November 18, 2012 is not a waste of Amherst taxpayer money and
such referendum is to be held on such other of those dates as may be set in compliance
with the law, restraining the Town Board from engaging in any review of the content or
sufficiency of the District (Ward) System Petition and imposing all costs incurred by the
Board of Elections to cause the holding of the referendum on such different date as an
expense of the Town of Amherst to be paid by the Town of Amherst, as required by law;

and,
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5. An Order directing the Board of Election to prepare and deliver the machines, ballots
and other necessary supplies for the November 6, 2012 general election to include such
proposition as worded (or, if the Respondent Town Board chooses to set a special
election date for the proposition referendum other than on the November 6, 2012 general
election date, that the Board of Elections deliver such items on that date); and

6. An Order validating the underlying petition as legally sufficient under Town Law
Section 81; and

7. An Order declaring that the use of the wording in such petition is clear and legally
accurate as stated, and is the proper wording for the proposition to be submitted for a
referendum to be voted upon by the voters in the Town of Amberst; and

8. An Order directing the Respondent Town Board to meet all the requirements of the
Town Law and Election Law, in preparing for and publicizing such referendum; and

9. An Order consolidating this special proceeding with the proceeding pending in the
Supreme Court, Erie County, and filed under Erie County Index Number
201200307 1entitled Petition of DAVID P. LIPINOGA and S. DAVID POLLACK to
determine the Validity and Sufficiency of a Petition for Referendum filed with the Town
Clerk of he Town of Amherst on the 4" day of September, 2012, and doing so under the
title of this proceeding and index number inasmuch as all of the parties named in the first
proceeding are named in this proceeding and all of the parties named in the within
proceeding are necessary parties for relief to be granted; and

10. An Order maintaining continuing jurisdiction over the proceeding to ensure timely and
proper compliance by all parties, in order that such referendum be properly submitted to

the Ambherst voters; and
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11. Granting such other, further and different relief as the Court may deem just and

appropriate;
Dated: September 13, 2012
Amberst, New York
ein, Petitioner
Jeromé‘D Schad, Esq
Attomey for Petmoner, Justin H. Gerstein
199 Meadowview Lane
/" Williamsville, NY 14221-3531
716.634.8906
716.445.0842 (cell)
Veritied Petition Page 17 of 18
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VERIFICATION:

STATE OF NEW YORK)
COUNTYOFERIE ) ss.

Justin H. Gerstein being duly sworn deposes and says that he is the PETITIONER
in this action; that he has read the foregoing VERIFIED PETITION and knows the contents
thereof; that the same is true to the knowledge of deponent, except as to the matters therein stated to
be alleged on information and belief, and that as to those matters he believes them to be true.

/M/mv/
Sworn to befofe me thls
day of Se% 2/
_ _ / ;

//Jusﬁn H. Gerstein
/Jerome D. Schad

/ Notary Public
/ Qualified in Erie County
My Commission Expires June 30, 2015
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COVER SHEET - REFERENDUM PETITION
Section 81)

(Pursuant to Town Law,

RS FOR SUBMISSION

PETITION BY ELECTO
CIAL TOWN ELECTION

OF PROPOSIHON AT SPE

TO: The Town Board of the Town of Amherst, New York

WE, THE UNDERSIGNED, electors of the Town of Amherst qualified to vote upon a
, are in number, equal to at least five per centum

positionwmiscnndexpwdmoney
£ the State of New York in the Town of Amherst, at
on November 2, 2010, do

pro

(S%)ofthcwtccastforﬁovermo
held for the election of State Officers

Town of Amherst, pursuant

the last general election
haebypedﬁonmmusuhmimdtothcelecwmoﬁhe
to Section 81 oftheTownl.awofﬂ:eSmofNewYork.ntaspecialwwnelection.the

proposition as follows:

OF AMHERST ESTABLISH THE
YSTEM FOR THE ELECTION OF

SHALL THE TOWN
N THE TOWN OF AMHERST?

DISTRICT (WARD) $
COUNCILMEMBERS

1

Volume Number:

Total Number of
Volumes in Petition: _1__

The Petition contains the number, or in excess of the number, of valid
signatures required by the Election Law.

Contact Person to Correct Deficiencies:

Name: Justin H. Gerstein

Residence: 25 Ivy Green Court
Amberst,

3 NY 14226
3

& phone. 7163411441

FAX. 716.632.2048

E)( A/b/f 4 Comm. 17D-1
Page 83 of 146



BRI VI, T Ln“-';Ju

TO THE TOWN CLERK OF THE TOWN OF AMHERST

I, DAVID P. LIPINOGA (472 Teakwood Terrace, Williamsville, New York 14221)
and S. SAVID POLLACK (37 Grandview Drive, Amherst, New York 14228), as
individuals, taxpayers, and residents of the Town of Amherst do hereby OBJECT to
the petition filed on the 4th day of September, 2012, with the Town Clerk of the
Town of Amherst bearing the heading: Petition by Electors for Submission of
Proposition at Special Election.

In the event that the petition is not null, void and invalid, ab-initio, we object
thereto, on the following grounds:

a. There is no date indicated on the petition which Election Day the
referendum should be placed.

b. There is no authentication of the signatures by any subscribing
witness on any sheet in the petition.

c. There is no affirmation or affidavit by any subscribing witness on
any sheet in the petition.

d. In many instances, the witness failed to initial changes to the
petition.

e. In many instances, the witness is not registered at addresses set
forth. Further, in many instances, the Witness is not « Yegistered.

f. In many instances, the witness identification information provided
on the petition is incorrect.

g In many instances, the date of the witness statements are dated
prior to the date of signatures on the petition sheet.

h. In many instances, the petitions contain an overstatement of
signatures.

1. [n many instances, there are missing statements of signatures,
“write overs”, and indistinguishable signatures on the petition.

). [n many instances, many of the signatures are not in order as they
Are not ascending, which call into question the propriety of the
signatures.

k. In many instances, many of the signatures on the petition are not
dated, which is required under the Election Law.

I [n many instances, many of the signatures are not signatures, but
instead printed. This is violatjve of the Election Law.

E;(é/'é/f 5 Vol -/ S;’g“e”éﬁ ;P 1_4116
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m. A number of the signatures on the petition are not registered
voters, not residents of the Town of Amherst, not registered at the
address set forth in the Town of Amherst, or are unidentifiable.

n. A number of the signatures lists a residential address that is
unidentifiable or not within the Town of Amherst.

0. A number of the signatures are duplicate signatures that had
previously signed another sheet of the petition.

p. There may not be sufficient, valid signatures on the petition equal

to at least 5% of the number of persons who voted in the last
gubernatorial election.

We, DAVID P. LIPINOGA and S. DAVID POLLACK, hereby demand that the
petition be dismissed and ruled ineffective and invalid.

DATED:

David. P. Lipinoga

Al

S. David Pollack

EXAlélf 3 £ 2 Comm. 17D-1
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PRESENT: Hon. _K4 .30 M.

STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

J.S.C.

At a Special Term of the Supreme
Court held in and for the County
Of Erie at a cpurthouse located at
YA Franiketn st in Buffalo,
New York on the .L_ day of
September, 2012.

a3nid

Petition of DAVID P. LIPINOGA and
S. DAVID POLLACK to determine the
Validity, Legality and Sufficiency of a
Petition for Referendum filed with the
Town Clerk of the Town of Amherst on
the 4t day of September, 2012.

aa,\g A 1AM 43

60 {2 Hd 01 ST

R

o >
ORDER TO SR,OW CAUSE

Index Number: }¢ V2L ¢ . %C'

UPON the annexed petition of DAVID P. LIPINOGA and S. DAVID POLLACK,

verified the ith day of September, it is

ORDERED, that the Town of Amherst, New York, the Town of Amherst Town Clerk,

and the members of the Town Board of the Town of Amherst show cause before this court at

a Special Term, Part _?_, to be held at the Courthouse, at V4 Fm .+ - Buffalo,

New York, on the { | day of September, 2012, ats U in the A 1¢ noon, why an Order

should not be made:

(1) Declaring the alleged petitions filed with the Town Clerk of the Town of

Amherst, New York, on the 4t day of September, 2012 invalid, illegal and

insufficient; and

(2) Restraining the submission of the resolution to the electors of the town for

approval or disapproval; and

(3) Granting such other and further relief as to the court seems just and proper.

E"Alél'f—c p-/ Comm. 17D-1
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ORDERED, that the Town Clerk for the Town of Amherst is hereby directed to

produce the true original petitions on the return date of the Order to Show Cause: and it is

further

ORDERED, that service of a copy of this Order to Show Cause and the annexed

o\

papers upon Town Clerk and Town Board members on or before the / L/ day of September,

2012 shall be deemed sufficient.

v I e 2

Hon\ Kérvin A D vy T70

GRANTED:

GRANTED

SEP 1 0 2012

NNV,
o ’%Mls—r:ux

LAURA HAAS
COURT CLERK

EXA/élf C' /ﬂcz Comm. 17D-1
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

Petition of DAVID P. LIPINOGA and

S. DAVID POLLACK to determine the VERIFIED PETITION
Validity, Legality and Sufficiency of a
Petition for Referendum filed with the Index Number:

Town Clerk of the Town of Amherst on
the 4th day of September, 2012.

1. The Town of Amherst is a municipal corporation incorporated under the laws of
the State of New York. At all times herein, the following were members of the
Town Board of the Town of Ambherst, New York: Guy R. Marlette, Mark A.
Manna, Richard “Jay” Anderson, Barbara S. Nuchereno, Steven D. Sanders.

2. At all times herein, petitioners were and remain qualified electors in the Town of
Ambherst, New York.

3. On the 4th day of September, 2012, a certain paper, signed by numerous persons,
fastened together and claimed to constitute one petition, was offered for filing
and received by the Town of Amherst Town Clerk purporting to be a petition for
a proposition seeking to establish a ward system for the election of council
members. Said petition requested that the submission of the same to the electors
of the Town for their approval or disapproval. A copy of the cover page of the
petition 18 annexed hereto and made a part hereof as “Exhibit A”.

4. Objections to the petitions were filed with the Town Clerk. A copy of the

objections are annexed hereto and made a part hereof as “Exhibit B".

Comm. 17D-1
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. This petition is filed in accordance with New York State Town Law. (Town Law

§§81, 91)

. Upon review of the petitions filed, there are a number of irregularities that

render them invalid. These include the following:

a.

b.

There is no date indicated on the petition which Election Day the
referendum should be placed.

There is no authentication of the signatures by any subscribing
witness on any sheet in the petition.

There is no affirmation or affidavit by any subscribing witness on
any sheet in the petition.

In many instances, the witness failed to initial changes to the
petition.

In many instances, the witness is not registered at addresses set
forth. Further, in many instances, the Witness is not a registered.
In many instances, the witness identification information provided
on the petition is incorrect.

In many instances, the date of the witness statements are dated
prior to the date of signatures on the petition sheet.

In many instances, the petitions contain an overstatement of
signatures.

In many instances, there are missing statements of signatures,
“write overs”, and indistinguishable signatures on the petition.

In many instances, many of the signatures are not in order as they
are not ascending, which call into question the propriety of the
signatures.

In many instances, many of the signatures on the petition are not
dated, which is required under the Election Law.

[n many instances, many of the signatures are not signatures, but
instead printed. This is violative of the Election Law.

- A number of the signatures on the petition are not registered

voters, not residents of the Town of Amherst, not registered at the
address set forth in the Town of Amherst, or are unidentifiable.

A number of the signatures lists a residential address that is
unidentifiable or not within the Town of Amherst.

A number of the signatures are duplicate signatures that had
previously signed another sheet of the petition.

S Comm. 17D-1
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p. There may not be sufficient, valid signatures on the petition equal
to at least 5% of the number of persons who voted in the last
gubernatorial election.

7. In addition, it does not appear as if the petitions filed with the Town Clerk were
filed in accordance with Town Law §81(4).

8. Though the Town Board has not yet taken any action on the petition, this
verified petition is filed to preserve any and all statutory provisions that related
to the aforesaid provisions of the Town Law.

9. For the reasons set forth in the objections to the petition as well as those

contained herein, the alleged petition is invalid, illegal and insufficient.

WHEREFORE, petitioners request that the petitions filed with the Town of Amherst
Town Clerk be declared invalid, illegal and insufficient and granting such other and
further relief as to the court seems just and proper.

DATED: September 10, 2012

—_——.

;\ /,(,l - LEdye o

JoHny R. Drexelius, Esq.
Attorney for Petitidners
390 Stillwell Avenue
P.O. Box 141

Buffalo, New York 14223
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VERIFICATION

STATE OF NEW YORK )
) SS:
COUNTY OF ERIE )

DAVID P. LIPINOGA, being duly swomn, deposes and says that he is the
Petitioner in the within action; that he has read the foregoing and knows the contents
thereof; that the same is true to the deponent’s own knowledge, except as to matters
therein stated to be alleged upon information and belief, and that as to those matters

deponent believes to be true.
! P

DAVID,P. LIPINOGA U

Swom to before me this <~
Day of Sexymber, 2012.

Py //;/ 4

e
S

/f
No;aa{ Public/Commissioner of Deeds

Comm. 17D-1
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VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE )

S. DAVID POLLACK, being duly sworn, deposes and says that he is the
Petitioner in the within action; that he has read the foregoing and knows the contents
thereof; that the same js true to the deponent’s own knowledge, €xcept as to matters
therein stated to be alleged upon information and belief, and that as to those matters

deponent believes to be true.

Swom to before me this i
Day of September, 2012,

Sy 7
- RO S
_‘:’r;_ ..‘ .L_ e :‘ ,// /‘, L

Notafy Public/Commissioner of Deeds

K. JOHN BLAND
Notarv Public, State of New York
2 aufied in Erie County
1 i nusgion Expires 4/22/20_/ 1.

Fw/Ao'AﬂZ(' a-~7
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COVER SHEET - REFERENDUM PETITION
(Pursuant to Towa Law, Section 81)

PETITION BY ELECTORS FOR SUBMISSION
OF PROPOSITION AT SPECIAL TOWN ELECTION

TO: T‘heTownBoardofchownofAmhem.NewYork

WE, THE UNDERSIGNED, clectors of the Town of Amherst quatified to vote upon a
mmwmismdupmdmoney.minnmnber.eqmltombmﬁvepamm
(Sﬁ)oﬂhemewforcwmmoflhoswofmewkindnTownofAmhem,ax

maOtﬁmonNovuubaz.zow.do

thelanguualelwﬁonheldfowxedecﬁonofs
dmnofﬂ:e'l‘ownot’mmm

bereby petition that there be submitted to the
to Section 81 of the Town Law of the Siate of New York, at a special town election, the

proposition as follows:

SHALL THE TOWN OF AMHERST ESTABLISH THE
DISTRICT (WARD) SYSTEM FOR THE ELECTION OF
COUNCILMEMBERS IN THE TOWN OF AMHERST?

Volume Number: 1

Total Number of
Volumes in Petition: 1

The Petition contains the number, or in exc
signatures required by the Election Law.

ess of the number, of valid

Contact Person to Correct Deficiencies:

Name Justin H. Gerstetn

Residence: 25 fvy Green Count
Amberst, NY 14226

Phone: 716.341.1441
FAX 716.632.2048

Exbidit C p-
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TO THE TOWN CLERK OF THE TOWN OF AMHERST

I, DAVID P. LIPINOGA (472 Teakwood Terrace, Williamsville, New York 14221)
and S. SAVID POLLACK (37 Grandview Drive, Amherst, New York 14228), as
individuals, taxpayers, and residents of the Town of Amherst do hereby OBJECT to
the petition filed on the 4% day of September, 2012, with the Town Clerk of the
Town of Amherst bearing the heading: Petition by Electors for Submission of
Proposition at Special Election.

In the event that the petition is not null, void and invalid, ab-initio, we object
thereto, on the following grounds:

a.

b.

There is no date indicated on the petition which Election Day the
referendum should be placed.

There is no authentication of the signatures by any subscribing
witness on any sheet in the petition.

There is no affirmation or affidavit by any subscribing witness on
any sheet in the petition.

In many instances, the witness failed to initial changes to the
petition.

In many instances, the witness is not registered at qulmsses set
forth. Further, in many instances, the Witness is not gistered.
In many instances, the witness identification information provided
on the petition is incorrect.

In many instances, the date of the witness statements are dated
prior to the date of signatures on the petition sheet.

In many instances, the petitions contain an overstatement of
signatures.

In many instances, there are missing statements of signatures,
“write overs”, and indistinguishable signatures on the petition.

In many instances, many of the signatures are not in order as they
are not ascending, which call into question the propriety of the
signatures.

In many instances, many of the signatures on the petition are not
dated, which is required under the Election Law.

In many instances, many of the signatures are not signatures, but
instead printed. This is violative of the Election Law.

Comm. 17D-1
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m. A number of the signatures on the petition are not registered
voters, not residents of the Town of Amherst, not registered at the
address set forth in the Town of Amherst, or are unidentifiable.

n. A number of the signatures lists a residential address that is
unidentifiable or not within the Town of Amherst.

0. A number of the signatures are duplicate signatures that had
previously signed another sheet of the petition.

p. There may not be sufficient, valid signatures on the petition equal

to at least 5% of the number of persons who voted in the last
gubernatorial election.

We, DAVID P. LIPINOGA and S. DAVID POLLACK, hereby demand that the
petition be dismissed and ruled ineffective and invalid.

DATED:

David. P. Lipinoga

S. David Pollack

E)(A/'é/:f C o- ga m. 17D-1
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VERIFICATION

STATE OF NEW YORK )
) SS:
COUNTY OF ERIE )

S. DAVID POLLACK, being duly swom, deposes and says that he is the
Petitioner in the within action; that he has read the foregoing and knows the contents
thereof; that the same is true to the deponent’s own knowledge, except as to matters
therein stated to be alleged upon information and belief, and that as to those matters

deponent believes to be true. , .
A S lor
O,/ ST ((l QC P

,”"S. DAVID POLLACK

Sworn to before me this N
Day of September, 2012.

. ‘,/’,-' -7 ’,__/' 2
/ ,. /"/’ / e ’ /

Notary P{bl ic/Commissioner of Deeds

Exhibidl C o~/ conm o1



VERIFICATION

STATE OF NEW YORK )
)SS:
COUNTY OF ERIE )

DAVID P. LIPINOGA, being duly swom, deposes and says that he is the
Petitioner in the within action; that he has read the foregoing and knows the contents
thereof; that the same is true to the deponent’s own knowledge, except as to matters
therein stated to be alleged upon information and belief, and that as to those matters

deponent believes to be true. ‘
/y Zﬂ;‘y L C""\

DAVID P. LIPINOGA U '

Sworn to before me this °*’
Day of September, 2012.

/ . J e /
/’ £ /5; o

.’ f'/ {(/ I/"/. .'//"

~

Notary PWQCommissioner of Deeds

mm. 17D-1
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MICHAEL A. SIRAGUSA C OUNTY O F E RIE MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ

Co E JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

September 19, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Paige, Reginald v. Domin, Robert and
County of Erie

Document Received: Summons and Complaint

Name of Claimant: Reginald Paige
40 Olcott Street
Lackawanna, New York 14218

Claimant's attorney: J. Michael Hayes, Esq.
69 Delaware Avenue
Suite 1111
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

B/ N

Michelle Parker
First Assistant County Attorney

MMP.did
Enclosure

Comm. 17D-1
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

REGINALD PAIGE
40 Olcott Street

Lackawanna, New York 14218,

-vs-

ROBERT DOMIN
1250 Bailey Avenue
Buffalo, New York 14206,

COUNTY OF ERIE

Rath Building £201
95 Pranklin S
Buffalo, New York 14202,

Plaintiff, SUMMONS
Index No:

Defendants.

TO THE ABOVE NAMED DEFENDANTS:

YOUAREHEREBYSUMMONED,tommtbeoomphimindﬁswﬁon,andwm
acopyofyouranswa.or.iftheammonsisuotsavedwﬁﬂ:aoomplaim,toserveamﬁceof
Wmth?lﬁnﬁﬂsmmmyﬁﬂﬁnmyao)daysaﬂerwﬁwofdﬁsmm
exclusiveoflhcdnyofsavice,orwithinthinym)daysaﬁacompleﬁonofwvicewhue
saviceismadeinanyothamathmbypamnaldeﬁvuywiﬂﬁnmem In case of your
failmbappearoransw«,judmvﬁllbehkmagaﬁ&youbydeﬁuhforthemﬁef
demanded in the complaint.

EﬁeComuyisd&mdasdnplmeofuialonthebasisoﬁheraidemeofthe
Defendants who reside in Erie County, New York.

DATED: Buffalo, New York
September 12, 2012

This paper received at the
Erie County Attorney’s Office
from Fasis Wotescilon

the “"dayof seri 2002

w i) By som.

"-— - .
i County Ao 0, New York 14202

Comm. 17D-1
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

REGINALD PAIGE,
Plaintiff,
COMPLAINT
vs.
Index No. :
ROBERT DOMIN, and
COUNTY OF ERIE
Defendants.

The Plaintiff, REGINALD PAIGE, by his attorneys, J. MICHAEL HAYES, for his
Complaint against Defendants, ROBERT DOMIN and COUNTY OF ERIE, herein
alleges:

R Presently and at all time hereinafter mentioned, the Plaintiff, REGINALD
PAIGE, was and is a resident of the City of Lackawanna, County of Erie and State of New

York.
2 Upon information and belief, presently and at all times hereinafter

meationed the Defendant, ROBERT DOMIN, was a resident of the City of Buffalo,
County of Erie and State of New York.

3. Upon information and belief, Defendant, COUNTY OF ERIE is a
municipal corporation existing by virtue of the Laws of the State of New York with offices
for the transaction of business located in the COUNTY OF ERIE, State of New York.

4. Upon information and belief, on or about June 9, 2010, Defendant,
ROBERT DOMIN, was the owner and operator of a 1997 Chevrolet motor vehicle bearing
New York State license plate number AXX9772.

Comm. 17D-1
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S. Uponinfonmﬁonandbelieﬂonorabomlune%mw.atmxmmly
2:50p.m.,intheSaveA[mmkinglota1235AbbouRmdinﬂxeCityofLach\um
CmmyofEﬁeandSmteofNewYork,thevdﬁc!ebeingopaatedbyDefmdam.ROBERT
DOMm.wmimooontaetwiﬂnthlainﬁﬂ;RBGmALDPAlGE.apedesﬁm

6. Uponinfomaﬁonamdhelid;dleafcanidinddmtwasmmdbyw
contributed to the careless conduct and negligence on the part of the Defendant ROBERT
DOMIN.

7. Upon information and belief, Plaintiff, REGINALD PAIGE, is and/or has
received MEDICAID provided by the Defendant, COUNTY OF ERIE.

9. Uponinfwmaﬁonandbelief,theCOUNTYOFBRIEclaimsamovery
ﬁghtmdlora“ﬁ:n”omdanyreeohnioninﬂwabovemuubyvimwofmedieal
expenses it claims to have incurred.

9. Upon information and belief, the Defendant, COUNTY OF ERIE, is a
necessary party to this action in that, for and before complete relief may be accorded, the
Defendant, COUNTY OF ERIE’S claims for medical reimbursement must be considered,
finalized, allocated and determined by way of compromise, settlement and/or Court
determination and said Defendant has refused to join as a party plaintiff.

10.  Upon information and belief, this action falls within one or more of the
exceptions set forth in Article 16 of the CPLR of the State of New York and/or the
aforesaid provisions of said article do not apply to the within action.

1. Uponinfo:mﬁonandbeﬁeﬂasamﬂtofﬂnfmgoing,ﬂainﬁﬂ;
REGINALD PAIGE, sustained severe and serious personal injuries including a “serious
injmy”mdeoommic!ossexceeding“bmiceoomnﬁc!oss”asdeﬁmdbyAnideSl of the

Comm. 17D-1
Page 101 of 146



NewYo:klnsumceRepamﬁomlaw,aﬂtohisdamageinas:minmof
jurisdictional limits of all the lower courts of the State of New York.

WHEREFORE, Plaintiff, REGINALD PAIGE, demands Judgment against the
MMROBBRTWM&:COUNTYOFERIBfmmmminmoﬂhe
jmisdieﬁonallimi&ofdllowucomsofmeSMeofNewYorkhgahﬂ-wiﬂmnm
mddishnsemam,andfwsmhothemdﬁnﬁanﬁefasmthis%maybejmt,mpu
and equitable.

DATED: Buffalo, New York
September 12, 2012

venue - Suite 1111

llo, New York 1
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MICHAEL A. SIRAGUSA C OUNTY OF E RIE MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ JemEwy C. T
ER . TOTH
DE?XEWEﬂ ¥ 8!! EAW SECOND ASSISTANT COUNTY ATTORNEY
September 19, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Taylor, Denise B. v. City of
Lackawanna, Erie County Water
Authority, Erie County, Erie County
Division of Sewer Management and
Erie County Sewer District No. 6

Document Received: Notice of Claim
Name of Claimant: Denise B. Taylor
67 Wilkesbarre Street

Lackawanna, New York 14218

Claimant's attorney: James M. O'Keefe, Esq.
6720 Main Street, Suite 100
Williamsville, New York 14221

Should you have any questions, please call.
Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

/)\A 2
By: \

Michelle Parker
First Assistant County Attorney

MMP.did
Enclosure
95 FRANKLIN STREET, ROOM 1634, BUFFALO, NEW YORK 14202 - PHONE: (716) 858 Zlm(;\(a?m.rr;gl'r.;]x)z' _1
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IN THE MATTER OF THE CLAIM OF;

DENISE B: TAYLOR

67 Wilkesbarre Street

Lackawanna, NY 14218 NOTICE OF CLAIM
Claimant,

] This paper received at the

CITY OF LACKAWANNA Erie County Attorney's Office
514 Ridge Road from fp 4. o
Lackswanns! NY 14218 the_{ 78day of Sephity, 20 / 2

- o , at /O amy
ERIE, COUNTY-WATER AUTHORITY i
Buffalo, NY 14203 Assistanf County Attadney

ERIE COUNTY
98 Franklin Street
Buffalo, NY 14202

ERIE COW DIVISION-OF SEWER MANAGEMENT
95 Franklin.Strest

Buffalo, NY 14202

ERIE COUNTY SEWER DISTRICT NO: 6.

95 Frunklin Stregts>"

Buffalo, NY: 14202

Respondents.

PLMBTMNW&MNWM@B.TWWMm
accordance with the General Municipal Law Section 50-¢ and the New York Public Authorities
Law Section 1067, thisNotfocofClaimandhmbymakadaimasainstthoCityof
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Lackswanng, Erle Cotinty Water Authority, Erio County, Erie County Division of Sewer
Management, and Eris County Sewer District No. 6, and in support thereof alleges:

1. That 8 Cliimant is Deniso B. Taylor. Ms. Taylor and esides st 67 Wilkesbarre
Strest, Lackawanna, NY 14218, She,s ropresented by counsel: WIEEIAM MATTAR, P.C;
James: M o%msq., 6720 Main Stroet, Suite 100, Willismsville, NY:14221-5986 (716) 633-
383.

2. Thenature fthe Claim is'ons to recover damagss for personal irjjufies and'gonscious
pain and sufforing, change of lifestylé, lods of enjoyment of ife, general and spocial damiges,
medical expenses; and property damages and all:other damages allowed by law resulting from
the,injuries sustained by the Claimant dus to the negligencs of the Cuyoﬁm&wmna. Erie
County WatetAutharity, Exio County.Erie County Division o Sewer Management, and Erie
Coifyy Sewer DitrictNG. 6, m-mom maintenance, management] operation, and
control.of the sewer draing an or about Homestead Street and Steslawanna Avenue, Lackawanna,
New York, and more specifically; in fuilifig 0 endiire thie premises in general were manajed,
maintained, mdwﬁﬁoﬂ‘edinmdumm&wbmﬂdo&mfeﬂaﬂfﬁgﬁﬁivﬂuﬂamwdk

3. That the said injurles were sustiined by, Claimant in the moming hours between
10:30 a.m’and 11:00 a.m. on July 29, 2012 when she stepped off of a curb on or about
Homestead Street and'Steclawanna Avenus, Lackswanna, New-YaikZand fell into an uncovered
sewer drain, which was owned, w&uﬂé.jmdmﬁgﬁmdﬁymedtfof;u&wm Erie
County Water Authority, Erde County; an,mmﬁygx*as&nofsamummm and Erie
County Sewer District No. 6, and their.scrvants, agents or employees. Phoiographs depicting the
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location where the Claimant fefl are attached as Exhibif A. A photograph of another nearby
drain that afso was missing its cover is attached as Exhibit B.

" mmadmmmw@gj‘umrymmumddmmmmﬁmm
iqjuﬂu.Spedﬁmﬂy.theCiahmmﬁhed&mamlmﬁmmhaﬁmmm&ngm
the need for sutures. These injuries may be of:a permanent or indefinite durntion, and Claimant
hmbmandmaybe&mad’towammotmon%‘gbrwws,dm and other medically
related expenses. Other injuries willbe disciosod as revesied thraugh dingnosis by treating
physicians and’other medical personnet. Amotmefdmm'sdﬁchmpmﬁom Mercy
Hospital of Buffalo relative to her leg laceration is attached hareto as Exhibit C.

S. Mthonidlnjmiumomsiondléldywwhoﬂynumultofthcnegﬁgmce
of the City of Lackawanna, Erie County Water Authorify, Erie County, Erie County Division of
Sewer Management, and Erie County Sewer Distri No. 6, their servants, agents or employees
in fhiling to provide a safe location to walk; i fiiling to take reasonably prudent steps to avoid
sustainable injuries, along with such other dnd further acts of negligence, carelessness, and
recklessness.

6. mCitonLlﬁawmm.BﬁeCcumyWaurAmhoﬂty.Echoumy, Erie County
Dhﬁﬁmof&wmemmd&chounﬁ&wummaNmﬁ.bymddmughM
agmmmmdmplomhadacmﬂormweﬂwmﬁwofmedmmmmdiﬁonand
hazard caused by said activity.

7. Mthamidininﬁumomaiomdpuﬂymdwhoﬂyummmofthenqﬁm
of the City of Lackawanna, Erie County Water Authority, Erie County, Exie County Division of
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Sewer Management, and Erfe County’Sewer DistrictNo. §, and:through their agents, servants
mmbwmmmwwmmmwNGMmmmm

WHEREFORE Claimant requests that this claifh be allowed and paid by the City.of
Lackawanns? Erie County Water Authority, Erio mm%m Division of Sewer
Management, end Esjo County Sewer Distriat No. 6.
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PLEASE TAKE FURTHERNOTICE, that unless said clsim is adjusted and paid by
the City of Leckawanna, Erie County Water Authority, Bris County, Erie County Division of
Sewer Manegement, and Erie County-Sewer Distfict No. 6 within thirty (30) days from the date
of service of the Notice of Clajim, meewﬁ intends to commence.an ection in the Supreme
Court of e State of New vmwﬁf%wm seeking a sum which exceeds the
jurisdictional timits of all fower courts-which would otherwise have jurisdiction, together with
interest, costs and disbursements.

DATED: Williamsvills; New York
September 13, 2012

6720 ﬁén@m Suits 100
Williamsville, NY 14221 5986
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VERIFICATION

Deniss B. Taylor, being duly swom, deposo and say thiat she is the Claimant in this action; that
she has read the foregping Notice of Claim and knows the contnts thereof that the3ame 1s true
to her knowledge; except as to matters therein stated to be allaged'on infotrimation and belief, and
that asto those matters they believo them to be trus,

Swom to before me this
[2__ day of September, 2012

KELLY ANN GIAMSRA
NOTARY PUBLICSTATE OF NEW YORK
No. 01GI6258712

wmmm!s:m“-”“
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Olsshargs mrooions for: Denley Taylos Pptof!

Merey Hospllal of Buffale
Nama: Oenise Taylor m@gma 19:4¢
Age: 53 ysars Gendan Female 00256228
Flizgaraid, James, PA

mmmvmv%wd Bufialo. This form coniaing miormation about your madications. U is important that
you read and undarstand this information.

fanoen Continue
Yes No PGP
—m; Y - S i ;
INioivTn 600 s _ Ggiges |

| Proquenay | Reasen J
You should follow up with your primary care physiclan sfter dischargs regarding continustion of these
—_ Ovug, Routo & Dose ] Srequensy | Ressen |

Notss
You will need (o seo your MD o get reflils.

;lrsA’SEGWWWWWNmPMGOFM_EMSEHVWElm CUINIC, HOME CARE,

Signature:

Mirshak, Moniqus
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Dlachargs lngnuctines (b Dasles Taylor

Mercy Hospital of Butfalo .
Mercy Hospital of Buffalo
8§08 Abbott Road
Bufiglo, NY 14820
718-848-2688
Discharge Instructions for: Taylor, Denise
Arvival Date: Sunday, July 29, 2012

Thank you for Mﬂduﬁfﬂhﬁﬁrwﬁroﬁ.m;mmmmw
you have mmm Oapartment today have boen rendered on an amergency basts only
w’!:b":m wh.ﬂ hwh?m":l ifh’in.:wm “:’:&Ym '

your p as Rim.or | any new or
nmmmmwm Blé'mwwmhm wm.amm ofan Injury or iness in a

single emergency care
Oere provided by: Mirshak, Moniqus, MD
Fizgerald

. Jamss, PA

Diagnosia: Leg Laceration

OIBCHARQGE INSTRUCTIONS Fgr_glls

Laceration Care Medication Recancliiation

FOLLOW UP INSTRUCTIONS PRESCRIPTIONS

Private Phyasiclén . |Non®

Wher: 7 - 10 days; Reason: Suture removal

Whers 7~ 10 days; Reason: Suture removal

SPECIAL NOTES

None

:'”'n:u“w road by the pihaitien. Your ey wil siss be rend by ¢ radiologist within 26 hours. If
hn?-'m_ ﬁ'&?@ohgﬂbn mﬂwumﬁmxﬁ:?:ammmmm
comast yoy. Plozse vartty your cunont phone number prias 10 dischargs at the oul

mmmummmwmmmuﬁmuummumm
madicafions thal you are on ond any night hawe, 116 ulve impartars thiat you notfly your follow-up phrysicien of ol your
s e o et v e

Patient Copy
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Diszhiargs Instrocsiozs fwr Draits Taylor

FO INSTRUCTIONS

When: 7 - 10 deys
Reason: Sutura removal

"'?"?“"“""

Reason: Sutum
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’ Discturge tmsrestivas fior: Oezlse Thylor Pagr i ofd

Merey Hospital of Buffalo

Laceration Care
A laceration is a cut or lesion that goes through ali mofmmum-mmmmwmm
BEFORE THE PROCEDURE

The laceration will be inspacted by your caregjver for amount and extent of iissue damage, for bleeding, for
evidence of foreign bodies (pieces of dirt, glass, etc.), and for cleaniiness. Puin medications can be used if

necesswry. The wound will then be cleansed to help infection. Sutures, swuples, sterd strips, or wound
adhesive will be Mmmuwmmbmwmwmﬁwmmm

likelihood of infection and bleeding.

LET YOUR CAREGIVERS KNOW ABOUT THE EOLLOWING:

> Allergics. » . Possibility-of pregnancy, if this

> mMWWOﬁMWP History of blood clots itls).
the counter. ari3; and creams. > story of bleeding.or blood problems.
> Uss of iéroids (by mouth or creams). » Previous

> Previous problems with'anesthetics or novosaine. » Othes health problems.

RISKS AND COMPLICATIONS: j
Most lacerstions heal fully. The bealing dme required varics g on location. Caniplications of a

lacerarion can includa pain, bleeding, infection, dehiscence ( or ST of ths wound edges)
Mmmmubﬂmfmmfﬂaum\&pm&mww , location, and on how the
Iaceration occurred.

HOME CARE INSTRUCTIONS

» I youwere cmmmmnammcdmmummwdbymm.u
the bandage soak it off with waters~

> Twicea day, wash the arcs with soap and water'and rinse with plain water to remave afl soap. Pat (do not
rub) dry with & clean towet. Look for signs of infection ~ below).

> mwmmnwmmwmmr{ﬂmupm
the

» If'the bandage becomes wet, dirty, or develops a fou! smell, change it.as soon ds possfble.

» Only take over-the-counter or prescription medicines for. pain, discomfort, or fever as directed by your

» Havo your sutures, staples, or sterd strips removedin_____days. Storf sirips will poa) off from the outer
dmbﬂh%m&wﬁ?&mﬁ?@oﬂWmm‘gﬂmﬂmm’gmoﬁmm
wound docs not appedr fully healed.

SEBK MEDICAL CARE IE: :
> There is redness, swelling, or increasing pain in the wound.
There is 2 red line that goes up your arm or leg.,
Pyusheommtmn.wm
ou ) an.unexplained oral tamperature above 102° F (38 9° C), or as your caregiver suggests.
You notice 3 foul smeli Coming from the wound or dreasing.
There is a breaking open-of the. wound (edges not staying together) befare or after sutures have been

> Ymmmhingwmingmofmem@nwmdoxm
> The wound is.on your hand or foot and you fiiid that you are unable to properly move a finger or we.
» Thereissevere swelling around the wound causing pain and numbness or a change in color in your arm,

YVYVY¥VY

|
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: Dixharps tanreaions (ar: Desiss Taylor Pags 2012

hand, leg, or foot.

SEEK IMMEDIATK MEDICAL CARE IFs
> Puin {3 not controlled with prescribed medication or with scetaminophen or. ibuprofen.

> There is severs swelling around the wound sité-

» The wound spiits pen and bleeding recurs.

> Youexperience worsening oumbness, weakness, or loss of function of any joint around or.beyond the

» You develop painful lumps near the wound or an the skifi anywhare oa your body.

IT you did not receive s tetanus shot today beesuse you did ot recall when your Iast one was given, make
sure (o check with your caregiver when you have your sutures removed to determine (fyou need ona.

AGREEMENT BETWEEN PATIENT AND HEALTHCARE TEAM:

Your signaturs op this dscument represents anundersianding between you and tlie healthcare team that took
care of you today, That means that yol:

> ummmmmm;

» Wil monitor your condj

» Will'seek immediate medical care as instructed.

Dogumen) Axssaset: 1212008 Dotunont Re-Relssssd: 0118/2000
ExitCare® Puient Infoimation ©2009 BxitCare, LLC.
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IMPORTANT: HOW-TO USB THIS BYFORMATION: This {s s summasy and’does NOT have all possible
information about this product. This informatic doos not assurs that this product is sofe, effective, or
appropriate for you. Thiiaformatian is aotindividua! medical advice and does ot substtuts for the advice of
yduribealth care professional. Alwayi{ask your health care professional for complete-informatio about this
productand your specific health needs.

AMOXICILLIN/CLAVULANIC ACID - ORAL-
(a-MOX-}-SIL-in/KLAV-ut-LAN-{k AS-id)
COMMON BRAND NAME(S): Augmentin

USES: Amoxicillin/elavolanic seid is o combinatien periicillin-type antibiotic used to treat & wide variety of
bacterial infections. It works by stopping the growth of bacteria.

This antibiotic treats only bacterial infactions. It will nos work for viml infeections (such a3 common cold, flu).
Unnecessary use or misise of any antibiotic can lead to its docressed effectivenass.

HOW TO USE: Tuke (his medication by mouth with & meal or snack es directed by your doctar, Depending oo
your specific product, this medication 15’ usually taken every 8 or 12 hours.

The dosage I3 based on your medical conditiohi and response to treatment.

Aatibiotics work best when the smount of. n I your body s Kt as a constant level. Therefore, taks this
drug at evenly spaced intervals. To belp you , (ke jt at.the same times each day.

Continue t0 take this medication unti) the full prestribed amount is finished, even if symptoms disappear after a
rwagmmmmmmmmmwmmmmm.wmmmm
retum ection.

Tell the doctor if your condition persists or worsens.

SIDB EFFECTS: Diarrhea, nausea, or vomiting mity occur If any of these effects persist or worsen, tel! the
doctor or pharmacist promptly. Taking this medication with food willelp to reduce stomach upset.

Remember that your doctor has this medication becauss he or she has judged that the benefit to you
is greater than the risk of side Many people using this medication do not ave serious side effects.

Tell mmmmmnmdmmmﬁmmmmmgmmmm —
nausss/vomi MIW m.m. huﬁnm.m
infection (such os fever; persistent sore throat), unusual tiredness., m

This medication may rarely causs a severe intestinal canditiod (Clostridinm difficile-associated diamhea) dus to
azmormmmmmmmmamwmmmwmm
mmmwmmmmummmwmmm«mm
symptoms because tiese products may make them worse. Tell the doctor immediately if you develop: persistent
mmmmamwm;ummmm

UnofmhMmummwdmgﬂwmmmymmmwm«tmmeﬂm
Cmm&cdmmﬂymmﬂuwﬁmmhhydrm&acbnnh@nﬂ&dwpwo&um
symptoms.

Avexymdwmtouusdmglsm}{mvér’.gumuprigmwayirmmmy
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symptoms of s serious aflergic reaction, including: rash, itching/swelling (espesially of the face/tangue/throa),
severeé dirziness, troublp:breathing,

Amoﬂdnhmqum‘fﬁ]quommmukwnﬂywudmm you may aot be abls to tald it
apart from a rare rash that could be a sign of a severe allergic reaction. Therefore, got medical help right away if

you develop any rash

This is nat'a complete list of posaible side effects. If you notice other effocts not listed above, contact the doctor
or pharmacise,

Inthe US -

wmwmmmmm mm&m:ﬂnﬂ'mntom at 1-800-FDA-1088.

In-Canada - Call your doctor for medical advics sbout side effects. You'may report sids effects to Health
Canada ot 1-866-234-234. =

PRECAUTIONS:Before taking this tell your doctor or if you are’ to amanteillin or
clsvulanic acid, or to pen ar antibiotica; or if you bave any other alls This product
?nyeg,mﬁiuuﬂva can eause allergic reactions or other problems. Talk to your pharmacist
‘or move detulls.

Beforg using this medication, tsli the dootor or pharmacist yoiif medical history, especially of: liver diseass
(including liver problems caused by previous 0s8'Gf amonicillin/clavulanic acid), kidney disease, a certain type
of viral infection (infectious monGrueleasis).

Before having surgery, tell your doctor or dentist about all the produsts you use (Including prescription drugs,
nonprescrijtion drugs, and hesbat’ prodiicrs).

Thia produst may caiiselive barterinl vaccines (such as typhoid vaccine)not 1o wark as well. Therefore, do not
havé-any immugizationsvaceinstions while nsing this medication wiihoot the consent of your doctor.

During pregnancy, this medication should be used only when cleasly needed. Discuss the risks and bensfits with
your doctor.

This medication passes into breast milk. Consult your doctor before breast-feeding.

DRUG INTERACTIONS: Drug interections may.change how your medications work ar increass your risk for
mﬁwuiammmaummﬁﬁﬂmmm a list of all the products
yWquﬁmmpMWM)wm with your doctor and

P Do not stant, stop; ar.cbangs the dosage of any medicines without.your'doctar’s approval.

Before talang this product, tell your doctor ar pharmneist if.you are also taking probenecid. Probenecid slows
down the removal of amoxicillin from your body, resulting in‘figher levels of this antibiotic in your
bloodstream. For certaln types of difficuls-to-treat infections, your doctar may prescride these 2 medications
together in order to achieve this effect. Consult your doctor or pharmacist for more details.

Although most antibiotica probably do not affoet hormonal binthi conot such a5 pech, or ring, some
antibiotics mm@wﬁkm”m.&mmmm“
nfmplnormbuﬂn.nmm aslk your docto or pharmacist if you should use edditional reliable birth control
methods while using this antibiotic,
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This modieation mey Interfere with certain laboratory tests (including certaln urine glucase tests), possibly
causing false test:results. Mako sure laboratary personnel and all your doctors know you use this drug,

OVERDOSE: If overdose is suspected, contact a poisen contro} center or emorgency reom immediately, US
residents can call the US National Poison Hoiline a3 1-800-222-1222. Conatda rosidonts can call & provinclal
mm‘dmﬁ‘é&m Symptomi'of overdoss mey inchude: mwwﬁg,mmmmm
amount of 0

NOTES: Do not share this medication With others.

This medication hias been prescribed for your cument condition anly. Do not uss it laier for anoui infection
unless your doctor direets yoo todo so. A different medication may be neopssary - thatease.

With prolonged treatment, laboratory and/or medical tesis (such as kidney/liver function, complets blood
%)wum.mmmmmmwmmmmmmmm
more detalls,

MISSED DOSE: If you miss a dtis, take]it as 5000 s you remeanber. 1£i¢ 5 near, he time of the next dose, skip
the misséd dose and resume your iifual dosing schednie. Do niot double the doss w catch up,

STORAGE: Store  room lempssature away from light and moisture. Do ntt storedn. the dathroom. Keep all

medications away from childres and pets;

Do ach e mmedsions s e o s s Al s Inada 5 0 s ooty doinnd

gmmunmwmmmwmwmmmwm
more details.

Information lest revised February 201} Copyright(c)2011 Firet DataBank, Ine.
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Dizzhargs tnmructions for: Demiss Toytor

FOLLOW UP INSTRUCTIONS

Private
When: 7 - 10 days
Reason: Suture rernoval

Emergency Department
When: 7- 10 days
Reason: Syture removal
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MICHAEL A. SIRAGUSA COUNTY OF ERIE MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
JEREMY C. TOTH
DMAW SECOND ASSISTANT COUNTY ATTORNEY
September 19, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Clabeaux, Eugene v. County of Erie,
Village of Gowanda & Town of Persia

Document Received: Notice of Claim

Name of Claimant: Eugene R. Clabeaux
10274 Broadway Road
Gowanda, New York 14070

Claimant's attorney: Christopher M. Pannozzo, Esq.
Shaw & Shaw, P.C.
4819 South Park Avenue
Hamburg, New York 14075

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

o [Pkt 2

Michelle M. Parker
First Assistant County Attorney

MMP:did
Enclosure

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 858-2200 = W WW.FRIE,
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This paper receive
STATE OF NEW YORK grie cwnt{ Clerk's Oft'ige
on the [ 'day of \20' -
‘t ! " ) P o8B
EUGENE R. CLABEAUX \ \(u
10274 Broadway Road by Clerk
Gowanda, NY 14070 Deputy
Claimant
-vs- NOTICE OF CLAIM
COUNTY OF ERIE
25 Delaware Avenue
Buffalo, NY 14202
Respondent

TO THE RESPONDENT:

PLEASE TAKE NOTICE, claimant herein claims damages against respondents and

in accordance with the requirements of General Municipal Law § 50-e, state as follows:

1

2.

Claimant resides at 10274 Broadway Road, Gowanda, New York 14070.

Claimant is represented by Shaw & Shaw, P.C., Christopher M. Pannozzo,
Esq., of counsel, 4819 South Park Avenue, Hamburg, New York 14075, (716)
648-3020 Telephone, (716) 648-3730 Telecopier.

This claim is for personal injuries and/or other damages generally sustained
by claimant as a result of the intentional acts of battery, assault, and violation
of Claimant’s Federal Civil Rights by employees of the County of Erie, Village
of Gowanda and Town of Persia.

The time when the claim arose and the time when injuries and damages
herein alleged were sustained was June 13, 2012 at approximately 1:00 a.m.

The incident occurred within the confines of the Village of Gowanda on Perry .
Street.
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This is a claim for money damages for personal injuries and economic loss
sustained by claimant against respondents, their agents, servants and
employees, when claimant sustained serious personal injuries while under
the custody and control of the respondents when said officers and
employees of respondents caused and inflicted serious physical injuries to
claimant.

Theincidents aforesaid and the injuries and resulting damages were caused
wholly and solely by the intentional actions of the respondents, their agents,
servants and/or employees in that said agents, servants and/or employees
exercised their authority in an intentionally malicious and careless manner,
causing serious and permanent injuries and/or damages to the claimant
herein.

As a result of the of the aforesaid conduct of said agents, servants and
employees of respondent, the claimant has suffered severe and permanent
injuries including, but not limited to, injuries to his back and other parts of
his body, the full extent to be determined; has been caused to suffer and
sustain pain and suffering as to the past to the present and, upon
information and belief, into the future; has suffered shock to the nerves and
nervous system; together with internal injuries, emotional upset and
depression; has been deprived of the ability to enjoy a life and lifestyle that
he was able to participate in and enjoy prior to the happening of said
accident; has incurred medical and hospital expenses related to his care,
treatment and attempted cure of said injuries and residual effects thereof
and, upon information and belief, will continue to incur said injury-related
expenses in the future; has been and may be further subjected to
impairment of earnings, future earnings and/or future earning capacity as a
result of the injuries sustained and/or the residual permanent effects relating
thereto.

WHEREFORE, claimant respectfully prays and requests that these claims, as set forth

herein, be honored and paid by respondents.

DATED:

August 21, 2012
Hamburg, New York

T&W&SHAW P.C.

nstopher M. 0220
Attorneys for Cla
Office and Post Ofﬁce Address
4819 South Park Avenue
Hamburg, NY 14075
(716) 648-3020 Telephone
(716) 648-3730 Fax

Comm. 17D-1
Page 127 of 146



STATE OF NEW YORK )
)ss.:

) \
Faet. R . ClabeaX

is the plaintiff in the within action; that (s)he has read the foregoing and knows the contents

COUNTY OF

_ being duly sworn, deposes and says that (s)he

thereof: that the same Is true to her/his own knowledge, except as to the matters therein stated

be true.

Sworn to before me this

2 day of Augent 2002
Y

ryPt'J
CH . PANNOZZO
N State of New
Qualified e County York
My Commission

Explres 03/28/2013
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MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE MICHELLE M. PARKER

FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ ]
COUNTY EXECUTIVE Jeremy C. TotH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

September 19, 2012

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: Hairston, Rita v. Erie County Sheriff's
Office and County of Erie & various
John Doe and Mary Doe parties

Document Received: Notice of Claim

Name of Claimant: Rita Hairston
171 East Morris Avenue
Buffalo, New York 14214

Claimant's attorney: James P. Davis, Esq.

181 Franklin Street , Suite 101
Buffalo, New York 14202

Should you have any questions, please call.

MMP:did
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

~

By: [ "\n cAMA Torko
Michelle M. Parker

First Assistant County Attorney
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STATE OF NEW YORK

SUPREME COURT : __COUNTY OF ERIE .
RITA HAIRSTON ' INDEX NO.
Plaintiff
-vs - NOTICE OF CLAIM
ERIE COUNTY SHERIFF DEPARTMENT and COUNTY OF ERIE ‘.' ni g Fiper received at the Y f\‘;
(Various JOHN DOES and MARY DOES fr:w"gi’% AE E‘mme’ s O‘ﬁ Vs )
Those names being fictitious, with i ‘ F
Intention of Naming Others When Known) e _M__ da of
Defendant (s) a m,

/ 5 xsta:{t Coun;y Attorn

I, RITA HAIRSTON, hereby submit this Notice of Claim to the County of Erie and the Erie
County Sheriff Department for Violation of various constitutional rights, wrongful execution of a
search warrant, destruction of my dog Prada, ransacking of my home at 171 East Morris Ave.,
Buffalo, New York, and causing extreme emotional distress and loss of my quiet and enjoyment

and the inability to reside In my home, among other injuries.

NAME OF CLAIMANT ATTORNEY FOR CLAIMANT
RITA HAIRSTON JAMES P. DAVIS, ESQ.

171 East Morris Ave. 181 Franklin St., Ste. 101
Buffalo, New York 14214 Buffalo, New York 14202
DATE OF INJURIES : August 24, 2012

TIME - Approximately 8:00 p.m.
WHERE : 171 E. Morris Ave.

Buffalo, New York 14214

CONDITIONS : Execution of Search Warrant
on the home of a homeowner
not named in the warrant.
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INJURIES

METHOD

DATED:

September 5, 2012
Buffalo, New York

Fax:

Shooting and killing of
Claimant’s dog; rummaging
through and ransacking of
house; causing extreme
emotional distress; and

leaving blood and dog brain
matter on the floor; putting
six bullet holes in her wall and
eight shotgun holes in her
bedroom door; ransacking her
private and personal papers

& containers; leaving a
horrible odor in her house.

Failure to competently
investigate case before
obtaining search warrant
wrongful execution of search
warrant on wrong house,
wrong person, and violation of
privacy and property rights
and wrongful destruction
property and animal.

IV 14

RITA HAIRSTON
181 Franklin Street, Suite 101
Buffalo, New York 14202
(716) 847-2606
(716) 847-6516
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CERTIFICATION
22 NYCRR 202, 169(e)

CLIENT CERTIFICATION

I, RITA HAIRSTON, hereby certify, under penalty of perjury that I have carefully read
the annexed NOTICE OF CLAIM and that all information contained in that document is true and
accurate in all respects to the best of my knowledge and understanding.

I further certify under penalty of perjury, that neither my attorney nor anyone acting on
my attorney’s behalf, was the source of any of the information contained in the annexed
document; that I provided all of the information contained in the annexed document to my
attorney; and that [ understand that my attorney, in executing the Attorney Certification required
by 22 NYCRR 202. 16(e) is relying entirely upon the information provided by me and upon my
certification that all such information is true and accurate.

I further certify that the annexed document includes all information which I provided to
my attorney which is relevant to such document and that my attorney has not deleted, omitted or

excluded any such information.
Dated: 7 i :
RIT. TON

ATTORNEY CERTIFICATION

I, JAMES P. DAVIS, ESQ. , hereby certify, under the penalty of perjury, that I have no
actual knowledge that the substance of any statements of fact contained in the annexed document
are false. This Certification is based solely and exclusively upon information provided by the
client, and upon the client's certification to the undersigned attorney that such information is not
false, and is not based upon any review, audit, examination, inquiry or investigation made by the
undersigned attorney or anyone on behalf of said attorney.

PLEASE TAKE FURTHER NOTICE that this Certification is made by the Attorney as
an officer of the court and is directed solely and exclusively to the court in accordance with 22
NYCRR 202.16(e) and is expressly not directed or extended to the opposing party herein.

PLEASE TAKE FURTHER NOTICE, that the opposing party may not and should not
rely upon this Attorney Certification in assessing the truth or validity of the information
contained in the annexed document. The credibility of this submission is no greater than the
credibility of the client represented by the undersigned attorngy-and the opposing party should
give this document no greater credence because it bears this

ouets /6 19~ LAAS
7~/

Comnt. 17D-1
Page 132 of 146



COUNTY F E R-IE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT QF LAW SECOND ASSISTANT COUNTY ATTORNEY
September 20, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Kennedy, Timothy M. v. Ward, Dennis
and Mohr, Ralph, as Commissioners
and Comprising the Erie County Board
of Elections and Betty Jean Grant
(Candidate-Respondent)

Document Received: Order to Show Cause

Name of Claimant: . Timothy M. Kennedy

Claimant's attorney: Connors & Vilardo, LLP
1000 Liberty Building

424 Main Street
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /)’L c R A ﬂc/b\,

Mithelle Parker
First Assistant County Attorney

MMP:did
Enclosure

Comm. 17D-1

95 FRANKLIN STREFT, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 858-2200 = WWW.ERJE.LQV
Page 133"of 146



AT A TERM OF THE SUPREME COURT OF
THE STATE OF NEW YORK, COUNTY OF
ERIE, ON THE DAY OF SEPTEMBER,

PRESENT:
HON. JS.C.

STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Application of
TIMOTHY M. KENNEDY,

Petitioner,

DENNIS WARD AND RALPH MOHR,
AS COMMISSIONERS OF AND COMPRISING
THE ERIE COUNTY BOARD OF ELECTIONS

Respondent,:
and

BETTY JEAN GRANT,

Candidane-ReSpondent.

For an Order, pursuant to Sections 16-102, 16-106,
16-112 and 16-113 of the Election Law: directing
the preservation of al| ballots cast in the Prim
Election held on September 13, 2012 for the Public
Office of State Senator from the 3™ Senate
District, in the County of Erie and directing the
examination of all ballots cast in said election by
Petitioner’s counsel and agents; invoking the
Court’s jurisdiction to rule on the counting and
canvassing, or refusal to cast or canvass, any ballot
as set forth in Election Law Scction 116-106( 1);
preserving Petitioner’s rights under Section 9-209
(4)(d) of the Election Law and Section 16-113 of
the Election Law; and at the conclusion of this
proceeding certifying Petitioner as the lawfully
clected candidate in this clection.

ORDER TO SHOW CAUSE

INDEX NO.
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Upon the annexed petition of Timothy Kennedy, duly verified this 19th of
September, 2012, and upon all of the papers and proceedings hereinafter had herein,
sufficient reason appearing therefore, it is hereby

ORDERED that Respondents Dennis Ward and Ralph Mohr, as Commissioners
of and comprising the Board of Elections of the County of Erie, and Betty Jean Grant,
Candidate-Respondent for Public Office of Democratic Candidate for the 63rd New York

State Senate District show Cause before this Court at a Special Term for Election

Proceedings., to be held at ﬂ} Supreme Court Chambers, — , Buffalo, State
of New York, on the _’LQ_)_/T_ day of September, 2012 at ﬂi of that day or as soon
thereafter as counsel can be heard, for an ORDER

l. [mpounding voting machines, ballots, absentee and affidavit ballots cast in
or used in the Democratic Primary Election in the New York State 63rd Senate District
held on September 1 3, 2012, and;

2. Directing the preservation of said ballots, and determining the process for
the use of said ballots, in connection with any canvass or recanvass of the votes cast for
said office of 63rd New York State Senate, and it is further, and;

3. Directing that Respondent Board of Elections and the Commissioners
thereof certify Petitioner as the person duly elected to the subject Public Office of
Democratic Candidate for State Senator from the 63™ State Senate District at the Pri mary
Election held on the 13" day of September, 2012, or alternatively enjoining the improper
issuance of a certificate of election to said Public Office, and it is further

4, Directing that the testing and inspection of any voting machines which

have malfunctioned or have been tampered with is hereby ordered, and that the Court
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Page 135 0f 146



shall make appropriate findings of fact, issue orders preserving evidence. and make
adjustments to the canvass as shall be just and proper, and it is further

S. ORDERED that Petitioner is to be certified as the Democratic Candidate
for State Senate from the 63" Senate District at the September 13, 2012 Democratic
Primary, upon the conclusion of this proceeding, and it is further

ORDERED that the Respondent Erie County Board of Elections produce upon
the day of the hearing of this Order the ballots, canvass sheets, machine audit reports,
minutes of the meeting of the Commissioners of Elections regarding the audit of the
machines used in the September 13, 2012 Democratic Primary Election in the 63™ Senate
District, poll books and other records which are the subject of this proceeding, and the
determinations of the said Board of Elections upon any objections and challenges to
voters and/or ballots and/or applications thereof, and any other papers or worksheet
relating thereto, and it is further

ORDERED that Respondent Board of Elections preserve inviolate the ballots for
the subject public office, from all others, and it is further,

ORDERED, that said Board of Elections shall preserve a record of all objections
entered against the canvassing of any ballot, together with a record of the vote upon the
objection thereon (sustained, overruled or split vote), and shall further preserve any ballot
and supporting documentation upon a split vote of said Commissioners so that this Court
may review same, and it further

ORDERED that, in the interests of justice, the efficient administration of the law,
and judicial economy, the objections of any of the parties hereto to any ballot, ballot

envelope, affidavit, application or documents relating to the ballots of the September 13,
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2012 Primary Election for the subject Public Office are hereby ordered to be preserved,
unopened, until the time of the hearing of this matter before this Court, regardless of
whether three days have elapsed with respect to any split ruling on any such ballot, and
all such ballots and documents shall be preserved, unopened, for the review of this court,
and it is further

ORDERED that all voting machines used in this election shall be preserved as
used in the Primary Election until further Order of this Court.

SUFFICIENT REASON APPEARING THEREFORE, leave is hereby granted
to the Petitioner to submit on the date set forth for the hearing of the trial of this matter
additional witnesses, exhibits, proofs and other evidence as may be necessary, and

SUFFICIENT REASON APPEARING THEREF ORE, leave is hereby granted
to the Petitioner to amend his pleadings as may be necessary and to submit a Bill of
Particulars and Offer of Proof as to any fraud committed by any person in the Primary
Election, and

SUFFICIENT REASON APPEARING THEREFORE, it is further

ORDERED, that, pending the hearing and determination of this Court upon the
within petition, the Respondent Board of Elections be and hereby are enjoined and
restrained from taking any action to certify with regard to any aspect of the Primary
Election for the Public Office of Democratic Candidate as State Senator for the 63" State
Senate District. and it is further

ORDERED, that service of a copy of this order, together with a copy of the papers
upon which itis granted. on the Respondents Dennis Ward and Ralph Mohr be made by

leaving a copy of said order and papers at the Office of the said BOARD OF ELECTIONS
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at 134 West Eagle Street, Buffalo, NY, or by delivering same to any one of the

Commijssio Elections of the said BOARD OF ELECTIONS, on or before the
J6<2

' 2 2012; thait service of a copy of this Order to Show Ca thw
Gﬂn —~ oL
with a copy of the papers upon which it is ted, upon the Respondent-Candidate,
made by leaving a copy at her place of residence, and/or, at Petitioner’s option, service may
be made to any or all Respondents via overnight mail, and depositing same with the U.S.
Postal Service on or before September &_, 2012, and/or by service upon respondents

attorney(s), and that semee?glﬁdl such service shall be deemed sufficient, and that proof of

such service will be presented at the date set forth for the hearing or the trial of this matter.

ENTER

JUSTICE OF THE SUPREME COURT
OF THE STATE OF NEW YORK
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STATE OF NEW YORK
SUPREME COURT :: COUNTY OF ERIE

TIMOTHY M. KENNEDY

Petitioner, VERIFIE

PETITION

DENNIS WARD AND RALPH MOHR
AS COMMISSIONERS OF AND COMPRISING INDEX NO.
THE ERIE COUNTY BOARD OF ELECTIONS

Respondents,

and

BETTY JEAN GRANT,

Candidate-Respondent,

For an Order, pursuant to Sections 16-102, 16-106,
16-112 and 16-113 of the Election Law: directing
the preservation of all ballots cast in the Primary
Election held on September 13, 2012 for the Public
Office of State Senator from the 63" Senate
District, in the County of Erie and directing the
examination of all ballots cast in said election by
Petitioner’s counsel and agents; invoking the
Court’s jurisdiction to rule on the counting and
canvassing, or refusal to cast or canvass, any ballot
as set forth in Election Law Section | 16-106(1);
preserving Petitioner’s rights under Section 9-209
(4)(d) of the Election Law and Section 16-113 of
the Election Law; and at the conclusion of this
proceeding certifying Petitioner as the lawfully
elected candidate in this election.

TO THE SUPREME COURT OF THE STATE OF NEW YORK:

The Petitioner, by his attorneys, Connors and Vilardo, LLP, respectfully shows:

l. That petitioner is, and at all times hereinafter mentioned was, a resident of the

City of Buffalo, County of Erie, State of New York. That he was a candidate for the

12012

Public Office of Democratic Candidate for the 63rd District New York State Senate in the
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primary election held on September 13, 2012, in the County of Erie, that he was a duly
registered voter at the primary election held on September 13, 2012, in the County of
Erie, and that he voted in said election. Petitioner has standing under Sections 16-100,

16-102, 16-106, 16-112 and 16-113 to bring this proceeding.

2 That respondent Erie County Board of Elections is charged under the laws of the
State of New York with the administration of elections throughout Erie County, and more
particularly, here, with the fair and impartial administration of the election process in the

63rd District of the New York State Senate.

3. That respondents Dennis Ward and Ralph Mohr are the Commissioners that

constitute the respondent Erie County Board of Elections.

4. That respondent Betty Jean Grant, residing at 100 Park Ridge Avenue, in the City
of Buffalo, County of Erie, State of New York, was a candidate for the Public Office of
Democratic Candidate for the office of 63rd District New York State Senate in the

primary election held on September 13, 2012, in the County of Erie.

5. This Petition is brought pursuant to Election Law Section 16-106 (1), which
grants jurisdiction to the court to rule on contested ballots, either challenging the casting
of such ballots or the refusal to cast such ballots. It also invokes the court's jurisdiction
under Section 16-106 (4) for the correction of errors in the Board of Elections' canvass
and grants the court the jurisdiction to order a re-canvass. The statute sets forth a Statute
of Limitations of 10 days from the primary election day (or the contested action of the

Board of Elections) for commencement of such a proceeding. Election Law §16-102.

(A% ]
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Your petitioner believes that the public interest requires that a judicially monitored
examination and inspection of the voting machines, ballots, absentee and affidavit ballots
cast for the said office of 63rd State Senate be allowed. Further, that the said machines
and ballots must be impounded by the Court in view of the prospective contest respecting

the said office for use in any canvass or recanvass of the votes cast for said office.

Unofficial election night results indicate this contest is exceedingly close with
conflicting returns. As such, the outcome will hinge upon the recanvassing of voting
machine ballots and of all other paper ballots. These other paper ballots include affidavit

ballots, emergency ballots, absentee ballots and military ballots.

6. That your petitioner believes that the discretion of the Court should be exercised
in allowing the relief herein sought so that any doubt and lack of confidence in the result
of said election may be removed, and so that no doubt shall remain respecting the
correctness and integrity of the result of the election for the office of 63rd District State
Senate. A stay is requested to allow for the determination of the process of any canvass

or recanvass of the hallots or votes cast in this election.

7. “Pursuant to Election Law § 16-113, the court, in a special proceeding brought by
any candidate, may direct a manual audit of the voter verifiable audit records where
evidence presented to the court otherwise indicates that there is a likelihood of a material
discrepancy between such manual audit tally and such voting machine or system tally.”
Matter of Slisz v. Brever, 92 A D.3d 1238, 1240. Here. the actions and biases of the

Board are sufficient, without regard to the apparent closeness of the election, to give rise
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to a reasonable assumption that a manual audit may well produce a different result than

that being reported in increasingly erratic fashion by Respondent Board.

8. Petitioner requests leave to and reserves the right to submit further proofs by way
of witnesses, affidavits and evidence on the date set by this court for the trial and hearing
of this matter, and to amend these pleadings to reflect the facts of the conduct of the
subject election and/or facts adduced by the way of further investigation and/or a canvass
of the ballots for the election for the subject public office by the Board of Elections,
insofar as numerous facts have been presented to your petitioner which give rise to the
reasonable assumption that the election for the 63rd District New York State Senate and
the ongoing process are and were lacking the level of correctness and integrity required

of respondent Board of Elections.

9. In Slisz, the Fourth Department held that “the court. .. may direct a manual audit
wh&e evidence presented to the court otherwise indicates that there is a likelihood of
a material discrepancy ...which creates a substantial possibility that the winner of the
election as reflected in the voting machine or system tally could change if a voter
verifiable record audit of additional voting machines or systems or of all voting machines
or systems applicable to such election were conducted.” Matter of Slisz, 92 A.D.3d at

1240.

10. Here., numerous facts indicate both that there is a "likelihood of a material
discrepancy between such manual audit tally and such voting machine or system tally"
and a "discrepancy as defined in [section 9-208 (3)]," and that either or both of these

situations “creates a substantial possibility that the winner of the election” might be
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changed. Throughout the review of ballots, such discrepancies have been common. In
particular, there appears to be a substantial error in Respondent Erie County Board of
Elections accounting for the number of emergency and affidavit ballots received when

compared to the number of ballots remaining in the poll books.

Il.  Additionally, that data provided to your respondent and his staff has been, at best,
inaccurate. Initially, the Board indicated that the margin of votes was 271 votes on
Election night. Subsequently, the Board changed that margin to 91 votes. On Friday, my
staff was informed by Commissioner Ward that there were 1188 absentee ballots that still
needed to be counted. This number was also reported to the media. After some
investigation, it was revealed that there were only 1138 absentee ballots. On Friday,
September 14th, my legal team was told by Commissioner Ward that he would provide to
them by Monday, September 17th, at 9:00 AM, the number of affidavit ballots for the
63rd district. As of September 18, 2012 at 3 pm, that number had not yet been provided

to my campaign or to my legal team.

12 In the course of the canvass of ballots there may be erroneous determinations
tade by the Board of Elections, and such determinations may be sustained by a
unanimous vote. Without Court intervention at this juncture such ballot envelope would
be opened, the ballot removed from the envelope and intermingled with others, depriving
the Petitioner of the ability to have the administrative determination of the Boards of

Elections reviewed by the Court.

13. In the event that there is a split vote of Respondent Commissioners with respect to

the validity of a ballot at the Board of Elections, with the return date set by the Court
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more than three days from the entry of an objection , the ballot envelope would be burst,
the ballot removed and intermingled with others, depriving the Petitioner of the ability to
have the administrative determination of the Board of Elections reviewed by the Court.
Thus, the protections sought in the annexed Order to Show Cause are necessary to

preserve the ballot for the Court’s review.

14.  In the event there are unanimous votes of the Respondent Commissioners against
the objections of the Petitioner, the ballot envelopes would be opened, and the ability of

this Court to review the objection and ruling thereon would be mooted.
15.  Failure to so preserve objections would irreparably harm your Petitioner.

16.  Petitioner may request various information to be provided to him by the Board of
Elections. This information is required for Petitioner to have a meaningful participatory
role in the canvass of paper ballots. It is requested that this be done without the need for

a subpoena.

I7.  The Petitioner requests lcave to effect service of a copy of the Order to Show Cause,
together with as copy of the papers on which it is granted, upon Respondent-Candidate by
leaving at her residence on or before the 20™ day of September, 2012, and/or, at Petitioner’s
option, service may be made to any or all Respondents via ovemight mail, and depositing
same with the U.S. Postal Service on or before September 20th, 2012, and that such service
shall be deemed sufficient, and/or by service upon respondents attorney(s), and that proof of

such service will be presented at the date set forth for the hearing or the trial of this matter
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18.  No prior application for the relief requested herein has been made by the

Petitioner to any court.

19.  Petitioner has no other remedy at law other than that applied for herein. Leave is
respectfully requested and the Petitioners respectfully reserve the right to amend these
pleadings as needed.

20.  Leave is respectfully requested and Petitioner respectfully reserve his right to
produce evidence in support of this petition by way of testimony, affidavits, and other
evidence at the trial or hearing of this matter.

2l.  Leave is respectfully requested and the Petitioners respectfully reserve the right to
make further applications to the Court for interim relief as may be needed.

22.  Inthe event the Erie County Clerk's Office is closed and the Petitioners are unable
to purchase an Index Number and RJI, and in light of the timing necessary for the
procurement of and Order to Show Cause, leave is hereby requested to allow the
Petitioners to purchase an Index Number and Request for Judicial Intervention, as well as
file the instant Petition and Order to Show Cause with the clerk of Erie County on or

before the 20th day of September 2012.

WHEREFORE, your petitioner prays for an order for the relief sought in the
Order to Show Cause, and for such other and further and different relief as the Court may

deem just and proper.
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VERIFICATION

STATE OF NEW YORK )
) 'SS:
COUNTY OF ERIE )

Timothy Kennedy, being duly sworn, deposes and says that he is the Petitioner in the
above-named proceeding and that the foregoing petition is true to his own knowledge,
except as to matters therein stated to be alleged on information and belief and as to those
matters he believes them to be true.

gl

Pedftioner

PAUD? JOYCE
Notasy Public, State of Now York
Qualified In Erie County
My Commission Expires April 28, 20 S
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