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P COUNTY OF ERIE M e rore

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
October 12, 2012
Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202
Dear Mr. Graber:;

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Andino, Luis v. Erie County Sheriff's
Office (re parole & access to visual
disability accommodation)

Document Received: Order to Show Cause

Name of Claimant: Luis Andino

#60944, #05-B-1233

Erie County Correctional Facility
11581 Walden Avenue

Alden, New York 14004

Claimant's attorney: Claimant is pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By:
Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure

95 FRANKLIN STREFT, ROOM 1634, BUFFALO, NEW YORK 14202 - PHONE: (716) 8582200 - WWW.ERIE.GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

IN THE MATTER OF THE APPLICATION OF ORI#NY 014015J
LUIS ANDINO, #60944, #05-B-1233
Petitioner, ORDER TO
SHOW CAUSE
-vs-

ROBERT KOCH, SUPERINTENDENT,

ERIE COUNTY CORRECTIONAL FACILITY, Index No.
ANDREA W. EVANS, CHAIRPERSON, NYS 1-:2012-3234
DIVISION OF PAROLE,

Respondents.

SUPREME COURT, ERIE COUNTY
HON. PAULA L. FEROLETO , JUSTICE PRESIDING

APPEARANCES:
Petitioner, Pro Se
LUIS ANDINO, #60944, #05-B-1233

This ex parte matter was referred to my attention at a Term of the Supreme Court,

Erie County.
Upon the reading of the petition for relief pursuant to Article 78 of the Civil Practice

Law and Rules, undated and unverified, with accompanying exhibits, and it appearing that the above
referenced petitioner, LUIS ANDINO, a sentenced inmate, having made application pursuant to

section 1101(f) of the CPLR, seeking poor person status and requesting a reduced filing fee,





LET RESPONDENTS SHOW CAUSE at a Special Term of the Supreme Court
to be held in and for the County of Erie on NOVEMBER 16, 2012 before the HON. M. WILLIAM
BOLLER, Acting Justice of the Supreme Court, in Part 13 at 25 Delaware Avenue, Buffalo, New
York, WHY the relief requested in the Petition should not be granted.

IT IS ORDERED that Robert Koch, Superintendent of the Erie County Correctional
Facility in Alden, New York where petitioner is now confined will produce the body of LUIS
ANDINO only if the court submits a letter to the superintendent ordering the production of the
petitioner; and it is further

ORDERED that since the petitioner lacks sufficient means to pay the full filing fee
ordinarily required in the prosecution of an action pursuant to Article 78 of the CPLR, the
petitioner’s application for reduced filing fee is hereby granted; and it is further

ORDERED that the petitioner will be permitted to pay a reduced filing fee of fifteen
dollars ($15.00) to proceed with this action. This fee shall be assessed against the petitioner as an
outstanding obligation and collected by the facility in which the petitioner is lodged; and it is further

ORDERED that the petitioner is not required to make an initial payment of a portion
of the reduced filing fee; and it is further

ORDERED that in the event the petitioner should receive an unfavorable decision,
said petitioner is hereby granted poor person relief pursuant to Article 11 of the Civil Practice Law
and Rules for the limited purpose of filing a Notice of Appeal in the Erie County Clerk's Office

without paying the fee required by CPLR 8022(a); and it is further





ORDERED that a waiver of fees for service by publication, for stenographic
transcripts, or for any other cost or fee related to this proceeding in this Court shall only be granted
upon a separate application to the Court, on notice to the County Attorney of Erie County, pursuant
to CPLR 1101, showing the need therefor; and it is further

ORDERED that service of a signed and executed copy of this Order to Show Cause,
the petition and any supporting papers by ordinary First Class mail upon the named respondents,
Robert Koch and Andrea W. Evans on or before October 19, 2012 be deemed adequate. Inaddition,
the petitioner, on or before said date, shall similarly serve the Erie County Attorney, 95 Franklin
Street, Room 1634, Buffalo, New York 14202 and the Attorney General at the Buffalo Regional
Office, Main Place Towers, 350 Main Street, Suite 300, Buffalo, New York 14202, ; and it is further

ORDERED that it shall be the responsibility of the party seeking an extension
‘ of time to serve papers or seeking an adjournment of this matter to make such request for an
extension of time or an adjournment to Acting Justice Boller, and any party receiving an
adjournment shall notify the other party or parties of said adjourned date; and it is further

ORDERED that it is the petitioner’s responsibility to:

(8)  Serve a signed and executed copy of this Order to Show Cause, the petition
and any supporting papers as authorized above or by personal service. The reduction of the filing
fee herein does not authorize court personnel to provide photo-reproduction services, nor service of

papers on behalf of a pro se litigant, as these services are not statutorily authorized under a grant of

poor person relief (CPLR 1102).





(b)  Submit the original proof of service to the chambers of the Hon. M. William
Boller, 25 Delaware Avenue-Second Floor, Buffalo, New York 14202 at least eight (8) days prior
to the return date; and it is further

ORDERED that a copy of any answer or response shall be served upon the petitioner
not less than five (5) days before the return date. The original of any such answer or response isto

be delivered to the chambers of Acting Justice Boller not less than three (3) days prior to said return

date.

DATED: Buffalo, New York
September 2.9, 2012

HON. PAULA L. FEROLETO
Justice of the Supreme Court

 GRANTED

MICHELE CARTER
COURT CLERK
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State of New York

County

Stade jﬂgm e Court
X

Affidavit in Support of Application

Luvs  Andine  Loq9qy Pursuant to CPLR 1101 (f)
Petitioner/Plaintiff (Reduces Filing Fee)
v
Index/File # 2w /A F2 %‘7‘4_ .
nscable Le; Mu-\?' ETa., DIN# OSRINZD
Respondentll)efendant NYSID#_748<%¢ ¢%43 Q
State of New York ) PA rROLE WARPANLT
. ) S8: 65852708
County of __ Ly ¢ )

,_LU[S ANDIND , being duly sworn, hereby declare as follows:

)

2)

3

4)

I am the Petitioner/Plaintiff in the above-entitled proceeding, I am a
sentenced inmate in a federal, state or local correctional facility (state place

of incarceration: (¢, F ,and I
submit this affidavit in support of my application for a reduction of the

filing fee pursuant to CPLR 1101 (f).

1 currently receive income from the following sources, exclusive of

correctional facility wages:
Al/a

1 own the following valuable property (other than miscellaneous personal
property):

B NONE
1)  List Property: Value

I have no savings, property, assets or income other than as set forth herein.





5) I am unable to pay the total fee necessary to prosecute this procedure.
6) No other person who is able to pay the total filing fee has a beneficial interest

in the result of this proceeding.
7 The facts of my case are described in my claim and other papers filed in the

court.
8) I have made no prior request for this relief in this case.

9)  Mydate of birthis_ 1-14- 1973,
10) NYSID# 948% ¢
11)  Aliases : ' .

(signature)

Sworn to before me this/ __day ofm A0/ &
Y S Jta e Y 30-20/4

News
Qecalifead tr €y n8RIZATION

I, , inmate number

request and authorize the agency holding me in custody to send to the Clerk of the Court
certified copies of the correctional facility trust fund account statement (or the institutional

equivalent) for the past six months.

I further request and authorize the agency holding me in custody to calculate the
amounts specified by CPLR 1101 (f)(2), to deduct those amounts from my correctional
facility trust fund account (or the institutional equivalent) and to disburse those amounts as

instructed by the Court.

This authorization is furnished in counection with the above entitled case and shall
apply to any agency into whose custody I may be transferred.

I UNDERSTAND THAT THE ENTIRE FILING FEE AS DETERMINED BY THE
COURT WILL BE PAID IN INSTALLMENTS BY AUTOMATIC DEDUCTIONS FROM
MY CORRECTIONAL FACILITY TRUST FUND ACCOUNT EVEN JIF MY CASE IS

DISMISSED.

-

AW—

(aignafure)






Institutional Report Header
ECSO - JAIL MANAGEMENT DIVISION

1472012 11:18

JRRY
TRUST ACCOUNT STATEMENT
IC: 0000060944 Name: ANDINO, LOUIS A DOB:
CATION: ECCF-MED-1233
'‘COUNT BALANCES Total: 1.05 CURRENT: 1.05
08/09/2012 09/14/2012
IB ACCOUNT START BALANCE END BALANCE
0.00 1.08

ENDABLE BALANCE

DEBTS AND OBLIGAFIONS

Page 1 Of 1

OTRTASTA
6.02.1.9
04/16/1973
HOLD: 0.00

AMOUNT PAID WRITE OFF AMT.

‘PE PAYABLE INFO NUMBER AMOUNT OWING
TRANSACTION DESCRIPTIONS -- SPENDABLE BALANCE SUB-ACCOUNT

\TE _ TYPE TRANSACTION DESCRIPTION TRANSACTION AMT BALANCE

/71072012 AD Cash on Arxrival 0.00 .0.00

722/2012 CASH Cash-ECCF TOYA SIMMONS-V 10.00 10.00

/72372012 PST Postage/copies Disbursement-ECCF ( 1.30) 8.70

/72972012 CRS CRS SAL ORD #6086075CAN1 ( 7.49) 1.29
0.20) 1.05

/71472012 PST Postage Disbursement-ECCF {






MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE Jeremy C. Toto
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
October 5, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Ambro, Richard v. Gregory L. Davis,
New York State Board of Elections,
Suffolk County Board of Elections,
Nassau County Board of Elections and
Erie County Board of Elections

Document Received: Order to Show Cause
Name of Claimant: Richard Ambro
Claimant's attorney: Matthew & Matthew

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /)’\/\WM par[ﬁ»—\

Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 858-2200 - WWW.ERIE.GOV
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\/ Ata Partﬂ of the Supreme Court of the
State of New York, held in and for the

County of Suffolk, at the Supreme Co It (o (om 1Y
ew

York, on the _3_ day of

AT h RR @ctober, 2012
PRESENT: ¥ TANGES
HORYO™-

JUSTICE MOTION/CRosS/080

X FEEQ}D %“9
P RS
In the Matter of the Application of k County Clery
INDEXNo. A - o5 ¢

RICHARD AMBRO

Petitioner-Aggrieved

Candidate, ORDER TO SHOW CAUSE

- against - |

GREGORY L. DAVIS
Respondent-Candidate

-and -

THE NEW YORK STATE BOARD OF ELECTIONS,
THE SUFFOLK COUNTY BOARD OF ELECTIONS,
THE NASSAU COUNTY BOARD OF ELECTIONS, and
THE ERIE COUNTY BOARD OF ELECTIONS,

Respondents,

For an Order Pursuant to Sections 16-100, 16-102 and
16-116 of the Election Law, Declaring Respondent-
Candidate GREGORY L. DAVIS to be Disqualified to
seek the Public Office of Justice of the Supreme Court,
10" Judicial District of the State of New York in the
General Election to be Held on November 6, 2012, and to
Restrain the Said BOARDS OF ELECTIONS from
Certifying said Candidacy or Printing and Placing the
Name of GREGORY L. DAVIS as a Candidate for the
Public Office of Justice of the Supreme Court, 10"
Judicial District of the State of New York upon the

Official Ballots of Such General Election.
X

58-000-00003: Ambro v Davis OSC & Petition





Upon the annexed petition of Richard Ambro, duly verified the 2™ day of October,
2012, and upon the Working Families Party Designating Petition Designating Respondent
Gregory L. Davis as a candidate for the public office of Member of the New York State Senate
from the 60" Senatorial District and the Certificate of Nomination made by the 10® Judicial
District Convention of the Working Families Party nominating Gregory L. Davis for the public
office of Justice of the Supreme Court of the State of New York, 10% Judicial District, and upon
all the proceedings heretofore had herein, it is hereby;

ORDERED, that the Respondents named herein above, show cause before this Court at a
Special Term for Election Proceedings, to be held at the Supreme Court Courthouse, One Court

Street in the County of Suffolk, Town of Riverhead, State of New York, Rosm—__, on
o0 p M-
=5 the 5 day of October, 2012 at g)ﬂ a.rﬁ. of that day or as soon

thereafter as counsel can be heard, why an order should not be made and entered herein:

1. Declaring respondent GREGORY L. DAVIS to be Disqualified to seek
the Public Offices of Justice of the Supreme Court, 10® Judicial District of
the State of New York in the General Election to be Held on November 6,
2012; and

2. Enjoining, restraining, and prohibiting the BOARD OF ELECTIONS IN
THE STATE OF NEW YORK, the SUFFOLK COUNTY BOARD OF
ELECTIONS and the NASSAU COUNTY BOARD OF ELECTIONS
from certifying respondent the candidacy GREGORY L. DAVIS for the
public office of Justice of the Supreme Court from the 10 Judicial
District of the State of New York in the General Election to be held on the
6™ day of November, 2012 or printing or placing the name of GREGORY
L. DAVIS upon the official ballots of such General Election; and

3. Enjoining, restraining, and prohibiting the BOARD OF ELECTIONS IN
THE STATE OF NEW YORK from certifying respondent the candidacy
GREGORY L. DAVIS for the public office of Justice of the Supreme
Court from the 10™ Judicial District of the State of New York in the
General Election to be held on the 6™ day of November, 2012 or printing
or placing the name of GREGORY L. DAVIS upon the official ballots of
such General Election; and why the Petitioners should not have such other

58-000-00003: Masterv





3

and further relief as to this Court may seem just and proper in the
premises; and it is further

4 ORDERED, that the Respondent NEW YORK STATE BOARD OF ELECTIONS be

/
/

and is hereby ordered and directed to produce upon the hearing of this Order to Show Cause and
on all adjournments thereof, the aforesaid Certificate of Nomination, any written notification to
Respondent GREGORY L. DAVIS of the filing of such Certificate of Nomination and any
Certificate of Acceptance or Declination relating to such Certificate of Nomination for
examination by this Court; and it is further

ORDERED, that the Respondent ERIE COUNTY BOARD OF ELECTIONS be and is
hereby ordered and directed to produce upon the hearing of this Order to Show Cause and on all
adjournments thereof, the aforesaid Designating Petition and any Certificate of Acceptance or
Declination relating to such Designating Petition for examination by this Court.

SUFFICIENT CAUSE APPEARING THEREFOR, leave is hereby granted to the
Petitioner(s) to submit, upon the return day of this Order to Show Cause and any adjournments
thereof, and the argument thereof, such additional evidence, exhibits, and other proof as may be
necessary.

SUFFICIENT CAUSE APPEARING THEREFOR, it is further

ORDERED, that service of a copy of this order, together with a copy of the papers upon
which it is granted, on the Respondent NEW YORK STATE BOARD OF ELECTIONS be made
by either (1) delivering a copy thereof to a recognized overnight delivery carrier and/or the
United States Postal Service, waiving the requirement of a signature, addressed to the
Respondent NEW YORK STATE BOARD OF ELECTIONS at 40 North Pearl Street, Albany,
NY on or before the/t“" day of October, 2012 to be delivered to said NEW YORK STATE

BOARD OF ELECTIONS on or before the 3" day of October, 2012; or (2) leaving a copy of
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said order and papers at the general office of the said NEW YORK STATE BOARD OF
ELECTIONS at 40 North Pearl Street, Albany, NY, or by delivering same to any one of the
Commissioners of Elections of the said NEW YORK STATE BOARD OF ELECTIONS, on or
before the 5™ day of October, 2012;

That service of a copy of this order, together with a copy of the papers upon which it is
granted, on the Respondent SUFFOLK COUNTY BOARD OF ELECTIONS be made by either
(1) delivering a copy thereof to a recognized overnight delivery carrier and/or the United States
Postal Service, waiving the requirement of a signature, addressed to the respondent, SUFFOLK
COUNTY BOARD OF ELECTIONS at 700 Yaphank Avenue, Yaphank, New York on or
before thé?' day of October, 2012 to be delivered to said SUFFOLK COUNTY BOARD OF
ELECTIONS on or before the% day of October, 2012; or (2) leaving a copy of said order and
papers at the general office of the said SUFFOLK COUNTY BOARD OF ELECTIONS at 700
Yaphank Avenue, Yaphank, New York, or by delivering same to any one of the Commissioners
of Elections of the said SUFFOLK COUNTY BOARD OF ELECTIONS, on or before the 5
day of October, 2012;

That service of a copy of this order, together with a copy of the papers upon which it is
granted, on the Respondent NASSAU COUNTY BOARD OF ELECTIONS be made by either
(1) delivering a copy thereof to a recognized overnight delivery carrier and/or the United States
Postal Service, waiving the requirement of a signature, addressed to the Respondent NASSAU
COUNTY BOARD OF ELECTIONS at 240 Old Country Road, Mineola, New York on or
before thezd‘ day of October, 2012 to be delivered to said NASSAU COUNTY BOARD OF
ELECTIONS on or before the p™ day of October, 2012; or (2) leaving a copy of said order and

papers at the general office of the said NASSAU COUNTY BOARD OF ELECTIONS at 240
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Old Country Road, Mineola, New York, or by delivering same to any one of the Commissioners
of Elections of the said NASSAU COUNTY BOARD OF ELECTIONS, on or before the 5" day
of October, 2012;

That service of a copy of this order, together with a copy of the papers upon which it is
granted, on the Respondent ERIE COUNTY BOARD OF ELECTIONS be made by either (1)
delivering a copy thereof to a recognized overnight delivery carrier and/or the United States
Postal Service, waiving the requirement of a signature, addressed to the Respondent ERIE
COUNTY BOARD OF ELECTIONS at 134 West Eagle Street, Buffalo, New York on or before
thegh day of October, 2012 to be delivered to the respondent ERIE COUNTY BOARD OF
ELECTIONS on or before the " day of October 2012; or (2) leaving a copy of said order and
papers at the general office of the said ERIE COUNTY BOARD OF ELECTIONS at 134 West
Eagle Street, Buffalo, New York, or by delivering same to any one of the Commissioners of
Elections of the said ERIE COUNTY BOARD OF ELECTIONS, on or before the 5® day of
October, 2012;

That service of a copy of this Order to Show Cause, together with a copy of the papers
upon which it is granted, upon the Respondent GREGORY L. DAVIS, be made by either (1)
delivering a copy thereof to a recognized ovemight delivery carrier and/or the United States
Postal Service, waiving the requirement of a signature, to 830 Lebrun Road, Amhurst, New York
14206, the address set forth in his Designating Petition filed with the Erie County Board of
Elections on or before th day of October, 2012; or (2) by delivering the same to Respondent
GREGORY L. DAVIS personally pursuant to CPLR 308 (1) on or before the J day of October,
2010; or (3) by affixing the same to the outer or inner door of the residence of Respondent

GREGORY L. DAVIS at 830 Lebrun Road, Amhurst, New York 14206, the address set forth in
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his Designating Petition filed with the ERIE COUNTY BOARD OF ELECTIONS, and by
enclosing the same in a securely sealed and duly prepaid wrapper, addressed to Respondent
GREGORY L. DAVIS at 830 Lebrun Road, Amhurst, New York 14206, the address set forth in
his Designating Petition filed with the Erie County Board of Elections and by depositing same in
a Post Office Branch regularly maintained by the United States Postal Service on or before the
4th day of October, 2012; or (4) by delivering the same to a person of suitable age and discretion
at 830 Lebrun Road, Amhurst, New York 14206, the address of Respondent GREGORY L.
DAVIS as set forth in his Designating Petition filed with the Erie County Board of Elections and
by enclosing the same in a securely sealed and duly prepaid wrapper, addressed to Respondent
GREGORY L. DAVIS at 830 Lebrun Road, Amhurst, New York 14206, the address set forth in

his Designating Petition filed with the Erie County Board of Elections and by depositing same in

c,(/ a Post Office Branch regularly maintained by the United States Postal Service on or before the
3h day of October, 2012; and that such service shall be deemed due, timely, good and sufficient
service thereof, and such service shall constitute sufficient notice hereof.
ORDERED, all objections relating to the aforementioned Certificate of Nomination and
Designating Petition not previously served and filed with the Board of Elections shall be served
upon the opposing party and filed with the Clerk of the Part on or before the return date herein;

failure to serve and file same shall be deemed a waiver and further proof shall be precluded.

ENTER
JUSTICE OF THE SUPREME
COURT OF THE-STATE OF-NEW
YORK

Dated: October 012
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

In the Matter of the Application of

RICHARD AMBRO INDEX No.
Petitioner-Aggrieved
Candidate,
YERIFIED PETITION
- against -

GREGORY L. DAVIS
Respondent-Candidate
-and -

THE NEW YORK STATE BOARD OF ELECTIONS,
THE SUFFOLK COUNTY BOARD OF ELECTIONS,
THE NASSAU COUNTY BOARD OF ELECTIONS, and
THE ERIE COUNTY BOARD OF ELECTIONS,

Respondents.

X

TO THE SUPREME COURT OF THE STATE OF NEW YORK:

The Petitioners, by and through their attorney James F. Matthews, respectfully shows to this
Court and alleges:

1. That at all times hereinafter mentioned, your Petitioner-Aggrieved Candidate

Richard Ambro, was and still is a duly qualified voter of the State of New York, residing at 125

Maidstone Lane, Wading River, New York 11792 istrict;-in the County
of Suffolk, State of New York.

2. That at all of the times hereinafter mentioned, the Respondent NEW YORK
STATE BOARD OF ELECTIONS was and is charged with the responsibility of the supervision
of the conduct of official elections held in the State of New York, including the duties of

receiving and filing Certificates of Nomination for the 10" Judicial District, State of New York,
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and certifying the ballots for the public offices of Member of the New York State Senate and
Justice of the Supreme Court in the State of New York.

3. That at all of the times hereinafter mentioned, the Respondent ERIE COUNTY
BOARD OF ELECTIONS was and is charged with the responsibility of the supervision of the
conduct of official elections held in the County of Erie, including the duties of receiving and
filing designating, nominating and opportunity to ballot petitions for public office and party
position in political subdivisions located entirely within the County of Erie, the review and
determination of objections and specifications of objections to such petitions, and the preparation
of official General Election ballots for use in the County of Erie.

4, That at all of the times hereinafter mentioned, the Respondent SUFFOLK
COUNTY BOARD OF ELECTIONS was and is charged with the responsibility of the
supervision of the conduct of official elections held in the County of Suffolk, including the.
preparation of official General Election ballots for use in the County of Suffolk.

5. That at all of the times hereinafter mentioned, the Respondent NASSAU
COUNTY BOARD OF ELECTIONS was and is charged with the responsibility of the
supervision of the conduct of official elections held in the County of Nassau, including the
preparation of official General Election ballots for use in the County of Nassau.

6. That on or about July 12, 2012, there was filed with the ERIE COUNTY BOARD
OF ELECTIONS a Designating Petition designating Respondent GREGORY L. DAVIS as a
candidate of the Working Families Party for the public office of Member of the New York State
Senate from the 60™ Senatorial District.

7. That on or about July 16, 2012, there was filed on behalf of Respondent

GREGORY L. DAVIS with the ERIE COUNTY BOARD OF ELECTIONS a Certificate of
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Acceptance signed by Respondent GREGORY L. DAVIS and accepting said designation and
consenting to be a candidate of the Working Families Party for said public office.

8. That on or about September 25, 2012, there was duly filed with the NEW YORK
STATE BOARD OF ELECTIONS a Certificate of Nomination duly adopted by the Working
Families Party Judicial Convention for the 10® Judicial District, nominating Respondent
GREGORY L. DAVIS for the public office of Justice of the Supreme Court, 10" Judicial
District, State of New York.

9. On information and belief, that on or about September 26, 2012, the NEW YORK
STATE BOARD OF ELECTIONS notified Respondent GREGORY L. DAVIS by mail of his
nomination for Justice of the Supreme Court and the requirements for declining such nomination.

10.  That pursuant to §§ 6-120 and 6-146 of the Election Law, a nominee for the
public office of Justice of the Supreme Court need not affirmatively accept such nomination in
order to perfect such nomination.

11.  That pursuant to § 6-146 of the Election Law, the last day upon which a nominee
for the public office of Justice of the Supreme Court could decline such nomination was
September 28, 2012.

12.  On information and belief, that Respondent GREGORY L. DAVIS did not file a
Certificate of Declination declining the Working Families Party nomination for the public office
of Justice of the Supreme Court, 10" Judicial District.

13.  That pursuant to § 6-146(5) of the Election Law, having been nominated for the
public office of Member of the New York State Senate from the 60" Senatorial District and

having subsequently been nominated the last day upon which Respondent GREGORY L.
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DAVIS could decline the nomination for the public office of Member of the New York State
Senate from the 60™ Senatorial District was October 1, 2012.

14. On information and belief, that Respondent GREGORY L. DAVIS did not file a
Certificate of Declination declining the Working Families Party nomination for the public office
of Member of the New York State Senate from the 60 Senatorial District on or before October
1, 2012, the last day to do so, and that Respondent GREGORY L. DAVIS is now a candidate for
both of the aforesaid public offices.

15.  That the public offices of Member of the New York State Senate and Justice of
the Supreme Court are incompatible with each other, and that serving as both would create a
conflict which would necessitate the resignation of one such position (see New York State
Constitution Article III, Section 7). The New York State Constitution provides that:

[ilf a member of the legislature be elected to congress , or

appointed to any office, civil or military, under the government

of the United States, the state of New York, or under any city

government . . .his or her acceptance thereof shall vacate his or

her seat in the legislature, providing, however, that a member of

the legislature may be appointed commissioner of deeds or to

any office in which he or she shall receive no compensation
NY Const Art I11, § 7. The Court of Appeals has interpreted this prohibition "very broad[ly] and
include any placing in civil office or public trust, pertaining to the exercise of the powers and
authority of the civil government of the State" (People v Tremaine, 252 NY 27, 40 [1929];
Gigliotti v Berg, 40 AD2d 182, 182-184 [1972]). This provision keeps the branches of
govermnment separated and ensures that the potential for an ethical breach by the legislator is
avoided.

16.  That the New York State Rules of Judicial Conduct prohibit a candidate for

elective judicial office from “engaging in any partisan political activity” or “participating in any
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political campaign for any office” other than the candidate’s own election to judicial office. §§
Rules of the Chief Administrative Judge, 100.5(A)(1)(c),(d). This provision keeps the branches
of government separated and ensures the independence of the judiciary.

17. That “[iJtis well settled that one may not simultaneously run for two public
offices where one would be precluded from holding both offices at the same time,” and that such
a prohibition “allows electors to know that when the choice is made and legally declared the
object for which the election was held has been accomplished, and that there is no legal
obstruction in the way to prevent their will.” Laurence v. Spelman, 264 A.D.2d 455, 456, 694
N.Y.S.2d 143, 144 (2d Dept. 1999)(internal quotations and citations omitted); see also Hensley

v. Efman, 297 A.D.2d 354, 746 N.Y.S.2d 407 (2d Dept. 2002).

18.  That Petitioner-Aggrieved Candidate RICHARD AMBRO is seeking election to
the public office of Justice of the Supreme Court, 10" Judicial District, for which the aforesaid
subject Certificate of Nomination would nominate Respondent GREGORY L. DAVIS. Since
Respondent GREGORY L. DAVIS should be disqualified from seeking said public office, and
his name should accordingly not be permitted to appear on the official ballots for said office in
the November 6, 2012 General Election, Petitioner-Aggrieved Candidate is an "aggrieved
candidate” pursuant to Section 16-102 of the Election Law and also possess standing to institute
this proceeding. Petitioner-Aggrieved Candidate is duly qualified for the above stated
nomination.

19.  Furthermore, Petitioner-Aggrieved Candidate RICHARD AMBRO is the
proposed substitute candidate to appear on the ballot for this office as the candidate of the

Working Families Party.
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20.  That Respondents NEW YORK STATE BOARD OF ELECTIONS have or will
soon certify the ballots for the General Election to be held November 6, 2012.

2. That Respondents SUFFOLK COUNTY BOARD OF ELECTIONS and
NASSAU COUNTY BOARD OF ELECTIONS will print ballots based on that certification that
include candidates for the public office of Justice of the Supreme Court, 10® Judicial District.

22.  That Petitioner requests leave and reserves the right to submit upon the argument
and hearing of this application, evidence by way of affidavits, testimony, and documentary proof
to substantiate and support this application.

23.  That Petitioners request Respondent NEW YORK STATE BOARD OF
ELECTIONS to produce upon the argument and hearing of this application the aforesaid
Certificate of Nomination and any certificates accepting or declining the nomination made
thereby, if any, and any written notice to the candidate regarding that nomination.

24.  That Petitioners request Respondent Erie County Board of Elections to produce
upon the argument and hearing of this application the aforesaid Designating Petition and any
certificates accepting or declining the designation made thereby, if any.

25.  Other than this proceeding, your Petitioner(s) have no adequate, sufficient, or
effective remedy at law.

26.  In order to effect immediate personal service of the annexed Order to Show Cause
and this Petition on the Respondent BOARDS OF ELECTIONS, the Commissioners of whom
are required at various times to be on official business at places other than their official business
offices, it is respectfully requested that this Court direct that such service may be made upon any
Commissioner of Elections, or at the General Offices (headquarters) of the said BOARDS OF

ELECTIONS.
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27.  The Petitioner(s) request leave to effect service of a copy of the Order to Show
Cause, together with a copy of the papers on which it is granted, upon Respondent GREGORY
L. DAVIS other than by personal service because:

(@  This proceeding must be instituted on or before October 5%, 2012;

(b)  Petitioner(s) may, despite diligent effort, be unable to effect personal
service upon such Respondent(s) on or before such date;

() Petitioner(s) are advised by their attorney that in election matters governed
by Article 16 of the Election Law, orders granting altemative methods of service are routinely
granted by this Court in accordance with statute and prior decisional case law.

29. In order that issues with respect to the allegations of this Petition be joined
expeditiously, it is respectfully requested that the Court fix the time within which the respective
Answers of the Respondent(s) shall be served upon your Petitioners' attorney.

30. No previous application by Petitioner has been made for the relief sought herein
or for the Order to Show Cause hereunto the annexed, or for any similar relief.

WHEREFORE, your Petitioner respectfully prays for the relief requested in the annexed
Order to Show Cause and for a final Order granting the relief prayed for in the said Order to
Show Cause, and for such other and further relief as to this Court may seem just and proper in

the premises.

DATED: New York, New York
October 2, 2012
Respectfully submitted

%;éwl___

Jariés F. Matthews

58-000-00003: Masterv





Attorney for Petitioner

191 New York Avenue
Huntington, New York 11743
631-673-7555

58-000-00003: Masterv





VERIFICATION

STATE OF NEW YORK)
COUNTY OF SUFFOLK) SS.:

Richard Ambro, being duly sworn deposes and says: [ am the Petitioner in the
within proceeding; [ reside at Wading River, New York; Ihave read the foregoing petition and
know the contents thereof; the same is true to my own knowledge, except as the matters therein
stated to be alleged on information and belief, and as to those matters I believe it to be true.

05 A

Richard Ambro

9’—1( ﬁ ‘g chw 16/1

g ), 7 M el A—

Fo /3
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MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

COUNTY OF ERIE

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
CouNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
September 24, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Banaszak, Carol v. Erie County
Department of Public Works, Town of
Hamburg Building and Grounds
Department & Armor Volunteer Fire

Company

Notice of Claim

Carol Banaszak
6170 Lake Avenue
Orchard Park, NY 14127

Tina M. Kasperek, Esq.
William Mattar, P.C.

6720 Main Street, Suite 100
Williamsville, NY 14221

Should you have any questions, please call.

MMP:dld
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By:ﬁum ‘ﬂo/

Michelle M. Parker
First Assistant County Attorney

95 FRANKLIN STREFT. ROOM 1634, BUFFALO. NEW YORK 142072 — PHONE: (716) 858-2200 - WWW.ERIE.GOV





IN THE MATTER OF THE CLAIM OF:

CAROL BANASZAK
6170 Lake Ave.
Orchard Park, NY 14127
Claimant,

-against- NOTICE OF CLAIM

ERIE COUNTY DEPARTMENT OF PUBLIC
WORKS

95 Frankiin Street, 14th Floor

Buffalo, NY 14202

TOWN OF HAMBURG BUILDING AND
GROUNDS DEPARTMENT

2720 Lake View Road

Lake View, NY 14085

ARMOR VOLUNTEER FIRE COMPANY

4932 Clark Street
Hamburg, NY 14075

Respondents.

PLEASE TAKE NOTICE thaa CAROL BANASZAK, hereby makes claim
against COUNTY DEPARTMENT OF PUBLIC WORKS, and TOWN OF HAMBURG
BUIJLDING AND GROUNDS DEPARTMENT, and ARMOR VOLUNTEER FIRE
COMPANY and in support thereof Claimant alleges:

1. That the undersigned Claimant, CAROL BANASZAK, residing at 6170 Lake
Ave., Orchard Park, New York 14127, by and through her attomey, TINA M. KASPEREK, 6720
Main Street, Suite 100, Williamsville, NY 14221-5986, claims damages sgainst the ERIE

COUNTY DEPARTMENT OF PUBLIC WORKS, and TOWN OF HAMBURG BUILDING





AND GROUNDS DEPARTMENT, and ARMOR VOLUNTEER FIRE COMPANY for personal
injuries, pain and suffering, general and special damages, medical expenses, and property damages
sustained by her.

2, That the said injuries were sustained by CAROL BANASZAK on August 5,
2012 at approximately 2:53 pm on that day when the motor vehidle she owned and operated, was
waved through the intersection of Mckinley Parkway and Sowles Road by ARMOR VOLUNTEER
ﬂREOOWANYmdebyamotwvdﬁcleowmdandopaﬂedhyALLENE.
BRILLHART. |

3. That the Claimant's damages and injuries occumred as a result of the negligence,
carelessness, and reckless disregard for the safety of othess including ERIE COUNTY
DEPARTMENT OF PUBLIC WORKS, and TOWN OF HAMBURG BUILDING AND
GROUNDS DEPARTMENT, and ARMOR VOLUNTEER FIRE COMPANY, their servants,
agents or employees in accelerating at an unressonable and imprudent speed, in failing to provide a
safe location to transit, along with the other acts of negligence, carelessness ard recklessness.

4. That the apresaid ERIE COUNTY DEPARTMENT OF PUBLIC WORKS, and
TOWN OF HAMBURG BUILDING AND GROUNDS DEPARTMENT, and ARMOR
VOLUNTEER FIRE COMPANY, by and through their agents, servants and employees had actual
or constructive notice of the dangerous condition and hazard caused by said activiy.

S. That as a result of the foregoing, the Claima;u, CAROL BANASZAK, sustained
very serious injuries, sustaining chest, leg and hip injuries and other injuries. Some of these
injuries will be of a permanent or indefinite duration, and Claimant, CAROL BANASZAK, has and





will, in the future be forced to expend sums of money for hospitals doctors and other medical
cxpenses.

6. That the said injuries weve occasioned solely and wholly as 8 result of the
negligence of the TOWN OF HAMBURG BUILDING AND GROUNDS DEPARTMENT,
ARMOR VOLUNTEER FIRE COMPANY, and ALLEN E. BRILLHART, and through their
agents, servants and employees and without any negligence on the part of the Claimant contributing
thereto.

DATED: September 5, 2012

Suite 100
Williamaville, NY 14221-5986
(716)633-3535





STATEOFNEWYORK )
COUNTY OF ERIE ) s=

Carol Banagzak, being duly swom, depose end say that she is the Claimant in this
action; that she has read the foregoing Notice of Claim and know the contents thereof: that the same
is true to the knowledge of deponents, except as to matters therein stated to be alleged on
information and belief, and that as to those matters they believe themto be true.

Carol Banaszak

Swom to before me this
|3¥" day of September, 2012

Notary Public d
HARRINGTON
040






MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXBCUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
October 12, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Chiarvalle, Sandra v. County of Erie
Document Received: Notice of Claim

Name of Claimant: Sandra Chiarvalle
35 Islewoods
Grand Island, New York 14072

Claimant's attorney: Charles S. Desmond, II
Gibson, McAskill & Crosby, LLP
69 Delaware Avenue, Suite 900
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By:_ Mnc A e
Michelle M. Parker
First Assistant County Attomey

MMP:dId

Enclosure
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

SANDRA CHIARVALLE NOTICE OF CLAIM
35 Islewoods
Grand Island, New York 14072,
Claimant, Enﬁ‘; Pape, rec
Civeq
) Atz dat g,
vs. the Tae y;’ %e
) Ce
L o oG e
COUNTY OF ERIE AUk =
95 Franklin Street, 16™ Street Py /Q b,

Buffalo, New York 14202,

Respondent.

TO: COUNTY OF ERIE
95 Franklin Street, 16" Street
Buffalo, New York 14202

PLEASE TAKE NOTICE, that Claimant hereby make a claim against the COUNTY
OF ERIE and in support of said claim states the following:

1. The Claimant resides at 35 Islewoods, Grand Island, New York 14072.

2. The attorneys for the Claimants are GIBSON, McASKILL & CROSBY, LLP, 69
Delaware Avenue, Suite 900, Buffalo, New York 14202.

3. The claims of Claimant are for: The negligence, carelessness and recklessness of
Respondent by creating and allowing a dangerous and defective condition and violations of
various rules, regulations and laws of the State of New York, County of Erie and Town of Grand
Island, which are the proximate cause of personal injuries to Claimant, SANDRA

CHIARVALLE.






4. The claims arose in substance as follows: On July 13, 2012, Claimant, SANDRA
CHIARVALLE, was injured when she was lawfully operating her bicycle on the bike path on the
east side of Grand Island Boulevard in the Town of Grand Island. Specifically, Ms. Chiarvalle
was riding her bicycle northbound on the bike path in immediate vicinity of 1693 Grand Island
Boulevard when she ran into a post which was erected in the middle of the bike path. At the
time of her incident, Ms. Chiarvalle had passed the driveway leading into the “Tim Horton’s”
located at 1685 Grand Island Boulevard but had not yet passed the parcel of land located at 1693
Grand Island Boulevard. Pictures documenting the location of the incident are attached as
Exhibit A.

5. As a result of the July 13, 2012 accident, Claimant, SANDRA CHIARVALLE,
sustained a fracture to her left wrist, together with other serious and permanent injuries to her left
wrist. Claimant also suffered neck and back injuries.

6. As a result of the aforesaid incident and resulting injuries the Claimant claims
damages against the COUNTY OF ERIE in an amount in excess of the jurisdictional limits of all
lower courts.

WHEREFORE, the Claimant requests that the COUNTY OF ERIE honor and pay the
claims on behalf of the Claimant in excess of the jurisdictional limit.

Dated: Buffalo, New York
October ‘1 , 2012

GIBSON, McASKILL & CROSBY, LLP

. —

~,

Charles S. Desmond, II, Esq.
Attorneys for Claimant

69 Delaware Avenue, Suite 900
Buffalo, New York 14202
Telephone: (716) 856-4200





VERIFICATION

STATE OF NEW YORK )
ss:
COUNTY OF ERIE )
SANDRA CHIARVALLE, being duly swom, deposes and says that she is the claimant in
the above-entitled matter and has read the foregoing Claim and knows the contents thereof, and
that the same is true to deponent’s own knowledge, except as to the matters therein stated to be

alleged upon information and belief, and that as to those, deponent believes same to be true.

g/}/(///

ANDRA CHIARVALLE

qurn to before me this
L day of October 2012.

) ."" . J 7 A
’g;"!r"‘ ;v""}/L Iﬁv A:.fj g(‘}:
Notary Public /
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CoOuUNTY OF ERIE

MICHAEL A. SIRAGUSA %mcm MICHELLE M. PARKER
COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
JEREMY C. TOTH.
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

MEMORANDUM

TO: Robert M. Graber, Clerk, Erie County Legislature

FROM: Michelle M. Parker, First Assistant County Attorney

DATE: October 16, 2012

RE: Transmittal of New Claims Against Erie County

Mr. Graber:

In accordance with the Resolution passed by the Erie County Legislature on June

25, 1987 (Int. 13-14), attached please find fourteen (14) new claims brought against the County
of Erie. The claims are as follows:

MMP:did
Attachments

Claim Name

Julia Rivera v. City of Buffalo & County of Erie

Carol Banaszak v. Erie County Dept. of Public Works, et al.
Yvonne Whitfield v. County of Erie, ECMCC, et al.

Richard Ambro v. Erie County Board of Elections, et al.

Robert Master v. Erie County Board of Elections, et al.

Jacqueline French v. Erie County Board of Elections

Thomas Gall v. James G. Corasanti, M.D., et al.

Sandra Chiarvalle v. County of Erie
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MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
T JEREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
October 11, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: French, Jacqueline v. Erie County
Board of Elections

Document Received: Summons and Complaint

Name of Claimant: Jacqueline French
297 Lexington Avenue

Buffalo, New York 14222
Claimant's attorney: Claimant is pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: M AN @./K\,
Michelle M. Parker
First Assistant County Attorney

MMP:did

Enclosure
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

Jacqueline French
Plaintiff,
Vs.

Erie County Bosard of Election

INTRODUTION

1 This is an action brought pursuant to Title VII of the Civil Rights Act of
1964, 42 U.S.C. 2000 () gt seq., (the Equal Pay Act of 1963, 29 U.S.C. 206 et

s6q.) and 42 U.S.C. §1981, §1981a, alleging that the plaintiff was

intentionally, unlewfully, snd/or willfully discriminated and retaliated against

and subjected to harassment becanse of her race and sex and that she was
intentionaily, uniswfully and/or willfully denied equal rights and protection
under the law because of her race and sex. This action is also brought under
New York State Executive Law §296 and New York Labor Law §194
pursuant to this Court’s pendant jurisdiction.
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2.

JURISDICTION AND VENUE

Jurisdiction of this Court is invoked pursuant to 28 U.S.C. §1331 and
§1343, 42 U.S.C. §216 and this Court’s pendant jurisdiction

Venue is proper pursuant to 28 U.S.C. §1391.

Plaintiff has filed charges of discrimination with the United States Equal
Employment Opportunity Commission (EEOC) alleging that she was
discriminated against and retaliated against because of her rece. Right to Sue
notices bave been provided to the plaintiff by the EEOC and less than 90 days
have elapsed since plaintiff’s receipt of the aforesaid notices.

PARTIES

Plaintiff, Jacqueline French, is an African-American female, who, at all
times hereinafter mentioned, was employed by Defendant, Erie County Board
of Elections. Et al, as an Election Clerk, making $35,000.00.

Upon information and belief, The Erie County Board of Elections, et al,
is a municipal corporation organized and existing under the laws of New
York, with its principal offices in Buffalo, New York, including the Western
District of New York.






7.

10.

1.

The Defendant is an employer for purposes of application of Title VII of
the Civil Rights Act of 1964 (and the Equal Pay Act) and is also an employer
for purposes of application of New York State Executive Law §296 and New
York State Labor Law §194.

AS AND FOR A FIRST CAUSE OF ACTION

OnorabouttheZé  day of October, 2006, plaintiff was hired as
Junioe Election Clerk at the Exie County board of Elections operated by
Defendant at the Buffalo, New York, County of Erie, State of New York in
the Western District of New York.

At the time plaintiff was hired by Defendant she was advised that she
would receive equal training or job training opportunity for training as other

That from the commencement of Plaintiff's employment with

That upon information and belief, plaintiff is the only African-American
(black) Election Clerk employed by Defendant in its Absentee Ballot
Department location and one of only S African-American (blacks) employed






in total at Defendant’s Republican Elections Clerks. All other Election Clerks

at the Downtown location are white males or females with less seniority and

two of the aforesaid Election Clerks with less seniority were selected and

received training which enhanced their job performance, cvalustions and
onal .

12 That the failure of the Defendant to select plaintiff for the same training
as white employees with less seniority duties are willful and/or intentional
violations of Title VII of the Civil Rights Act of 1964, 42 U.S.C. §2000 (¢)-2.

13. That the intentional and/or willful acts of discrimination perpetrated
against the Plaintiff by the Deferdant cause him emotion pain, suffering,

AS AND FOR A SECOND CAUSE OF ACTION

14. The Plaintiff repeats and realleges paragraphs “1™ through “13” with
the same force and effect as if set forth more fully herein.

15. That on several occasions, Plaintiff complained to responsible agents,
servants and employees of Defendant about the disparate and discriminatory
treatment he was subjected to in connection with training.






16. During the period of time that the Plaintiff made the aforesaid
complaints, she received notices of Discipline related to tardiness with the
proposed penalty of termination. The afaresaid supervisor failed to discipline
fellow white workers for same or similar tardiness.

17. That the action of Defendant in placing Plaintiff on Notice of
Discipline was based on his complaints of disparate and discriminatory
treatment with respect to her training were retaliatory and were willful
and/or intentional violation of Title VII of the Civil Rights Act of 1964, 42
U.S.C. §2000 (e) -2.

18. That the conduct of the Defendant as aforesaid caused the Plaintiff

AS AND FOR A THIRD CAUSE OF ACTION

19. The Plaintiff repeats and realleges paragraphs “1” through “18” with
the same force and effect as if set forth more fully herein.

20. That on or about the 18% day of January, 2012, Plaintiff filed a
the Defendant, alleging that the Defendant engaged in unlawful discriminatory





practices relating to employment.

21. Upon information and belief, Defendant and/or its agents, servants and
employees terminated Plaintiff from ber employment because of her
Complaint related to training, moving of location and change of lunch bour.

. That the action of the Defendant and/or its agents, servants and
employees as aforesaid have been taken against the Plaintiff as retaliation for
her filing a Complaint against Defendant and are accordingly willful and/or
intentional Violations of Title VII of the Civil Rights Act of 1964,42 US.C.
2000 (e)-2.

23. That the conduct of the Defendant and its agents, servants and
employees as aforesaid caused the Plaintiff emotional pain, suffering,
inconvenience, loss of employment and mental anguish.

AS AND FOR A FOUTH CAUSE OF ACTION

24. The Plaintiff repeats and realleges paragraphs “1” through “23" with
the same force and effect as if set forth more fully herein.

25. The conduct of the Defendant, its agents, servants and employees
constitute unlawful discriminatory practices in violation of §296 of the






Executive Law of the State of New York (Human Rights Law).

AS AND FOR A FIFTH CAUSE OF ACTION

26. The Plaintiff repeats and realleges paragraphs “1” through “25” with
the same force and effect as if set forth more fully herein.

27. On October 24 __ 2006, At the time Defendant made its written and
verbal representations regarding employment to Plaintiff of 8 commitment to
and investment in employment at the Erie County Board of Elections and job
security for 8 years, Defendant in actuality did not intend to make such a
determined to make only a very limited investment on a short-term basis.
Defendant deceitfully did not communicate such intent to Plaintiff but rather
deliberately and maliciously concealed its true intent.

28. Such aforesaid conduct constitutes fraud and was carried out in a
malicious manner with reckless disregard for the rights of Plaintiff.

29. As a proximate result of Defendant’s fraud and breach of
agreement, Plaintiff has suffered post and fiuture loss of income and fringe
benefits, and emotional distress.





WHERFORE, the Plaintiff respectfully prays for a judgment as follows:

A. As To The First Cause of Action:
(1) Back pay and full wages and benefits lost to Plaintiff,
(2) An award of compensatory damages in the amount of Three Hundred
Thousand ($300,000.00) Dollars;
(3) Punitive damages in the amount of One Million ($1,000,000.00) Dollars;
(4) Attomey fees; and
(5) For such other and further relief as the Court may deem just and proper.

B. As To The Second Cause of Action:
(1) An Awaxd of compensatory damages in the amount of Three Hundred
Thousand ($300,000.00) Dollars;
@) Pmiﬁvedamagwintbemm&OmMiﬂion(Sl,mo,ooo.m)Dollms;
(3) Attomney’s fees; and
(4) For such other and further relief as the Court may deem just and proper.

C. As To The Third Cause of Action:
(1) An Award of compensatory damages in the amount of Three Hundred
Thousand ($300,000.00) Dollars;
(2) Punitive damages in the amount of One Million ($1,000,000.00) Dollars;
(3) Attomey’s fees; and
(4) For such other and further relief as the Court may deem just and proper.






D. As To The Fourth Cause of Action:
(1) An award of unpaid wages;
(2) An award of liquidated damages in the amount equal to unpaid wages;
(3) Attomey’s fees; and
(4) For such other and further relief as the Court may deem just and proper.

E. As To The Fifth Cause of Action:
(1) An award of unpaid wages;
(2) An award of compensatory damages in the amount of Five Hundred Thousand
($500,000.00) Dollars;
(3) Attorney’s fees; and
(4) For such other and further relief as the court may deem just and proper

297 Lexington Avenue
Buffalo, New York 14222

Dated: Buffalo, New York
August 9, 2012







MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ ; CT
EREMY C. TOTH
COUNTY
DEPARTMENT OF EAW SECOND ASSISTANT COUNTY ATTORNEY

October 12, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Gall, Thomas v. Corasanti, James G.,
M.D., et al. (re Order to Produce
Inmate to ECSO)

Document Received: Order to Show Cause

Name of Claimant: Thomas Gall

Claimant's attorney: Laraine Kelley, Esq.

Lipsitz Green Scime Cambria LLP
42 Delaware Avenue, Suite 120
Buffalo, New York 14202-3924

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By _/ . b

Michelle M. Parker
First Assistant County Attorney

MMP:did

Enclosure
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

| ORDER TO SHOW
THOMAS GALL and NINA GALL, CAUSE
Plaintiffs,
V. Index No.: 08/6331

JAMES J. PISCATELLI, M.D., MARY J. CIECHOSKI,
ANP-C, JAMES G. CORASANTI M.D,, Ph.D., WALTER
A. BALON, M.D., and BUFFALO MEDICAL GROUP, P.C,,

Defendants.

Upon the annexed affidavit of Brian J. Weidner, Esq., sworn to on the 9% day of October,
2012 and all attached exhibits and upon all prior papers and proceedings in this action, and after due
deliberation, it is hereby

ORDERED that the plaintiff and the County of Erie show cause before this Court, Part 1,
to be held at the Courthouse at 92 F ranklin, Buffalo, New York 14202 on the ’é_f{_ day of October,
2012 at _Mo’cloclé"hv\vhy an order should not be entered in this action: (1) requiring the Erie
County Sheriff’s Department to produce the defendant, James G. Corasanti, M.D., Ph.D., for trial
on each date ¢ - .he proceedings, in civilian clothing, thereby permitting the defe « Jant to attend the
trial of this action during all phases so that he may participate in his own defense; and (2) requiring
the Erie County Correctional Facility to accept delivery of legal documents necessary for Dr.
Corasanti to prepare for trial; or in the alternative (3) adjourning the trial approximately 6 months
until May of 2013 so that Dr. Corasanti may attend the trial of this action during all phases, thereby
participating in his own defense without the need for the involvement of the Erie County Sheriff’s

Office; and (4) for such other, further or different relief as the Court may deem just and proper.
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ORDERED, that sufficient cause having been shown, service of a copy of this Order to
Show Cause and the papers on which it is granted on the attomey for the plaintiff and the attorney
for Erie County (as required by this Court) on or before the |u {4 day of October 2012 be deemed
good and sufficient service; and it is further

ORDERED, that responding affidavits, if any, must be served via hand delivery on or before

the [§7} day of October 2012.

v
This Order has been signed by me this i_'a'ay of October 2012, and shall upon presentation be

entered in the Office of the Erie County Clerk.

[i’/ ~,:&§,2{’ /W‘%’AAM% j:;C

“o2__ Hon. Paula Feroleto, J.S.C.

GRANTED

0CT 09 2012
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COURT CLERK





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

THOMAS GALL and NINA GALL, SUPPORTING AFFIDAVIT

Plaintiffs,
V. Index No.: 08/6331

JAMES J. PISCATELLI, M.D., MARY J. CIECHOSK]I,
ANP-C, JAMES G. CORASANTI, M.D., Ph.D., WALTER
A. BALON, M.D., and BUFFALO MEDICAL GROUP, P.C.,

Defendants.

State of New York )
County of Erie )ss.:
City of Buffalo )

Brian J. Weidner, Esq., being duly swom, deposes and states:

1. I am an attorney licensed to practice in the State of New York, and I am a member
of the law firm of Brown & Tarantino, LLC, attorneys for the defendant, James G. Corasanti, M.D.,
Ph.D. (hereinafter “Dr. Corasanti”) in the above-entitled action, and as such I am familiar with the
pleadings and proceedings of this action.

2. I submit this affidavit in support of the motion by the defendant for an Order of the
Court: (1) requiring the Erie County Sheriff’s Department to produce the defendant, James G.
Corasanti, M.D., Ph.D., for trial on each date of the proceedings in civilian clothing, thereby
permitting the defendant to attend the trial of this action during all phases so that he may participate
in his own defense; and (2) requiring the Erie County Correctional Facility to accept delivery of legal

documents necessary for Dr. Corasanti to prepare for trial; or in the alternative (3) adjourning the

trial approximately 6 months until May of 2013 so that Dr. Corasanti may attend the trial of this





action during all phases, thereby participating in his own defense, without the need for the
involvement of the Erie County Sheriff’s Office; and (4) for such other, further or different relief as
the Court may deem just and proper.

3. The plaintiff commenced this action by filing a summons and complaint with the Erie
County Clerk’s Office on May 29, 2008.

4. This is a medical malpractice case arising from care and treatment rendered by the
defendants to the plaintiff, Thomas Gall, in April of 2007.

S. The moving defendants joined issue in this case by the service of their answer on or
about June 19, 2008, together with a demand for a verified bill of particulars, and various discovery
demands.

6. The plaintiffs served a verified bill of particulars on or about September 23, 2008, and
an amended verified bill of particulars on or about April 11, 2012.

7. [n October of 2011, the Court set the trial date of this action to begin on October 29,
2012.

8. The plaintiff did not file the note of issue and statement of readiness until April 26,
2012, only six months prior to the trial date previously scheduled by the Court, nearly four (4) years
after the action was commenced, and more than five years after the care and treatment at issue. (A
copy of the note of issue and statement of readiness is attached as Exhibit A).

9. In May of 2012 Dr. Corasanti was convicted of a misdemeanor charge of driving
while intoxicated. He was sentenced on August 16, 2012 to one year in jail, and is currently

incarcerated in the Erie County Correctional F acility located in Alden, New York.





10.  Upon information and belief it is expected that Dr. Corasanti will be released from
jail on April 16, 2013.

11.  The plaintiffs moved by notice of motion dated September 24 , 2012 for the issuance
of a “subpoena to compel the attendance of James G. Corasanti, M.D., Ph.D., now confined in the
Erie County Correctional Facility in Alden, NY, at the trial of this action beginning on October 29,
2012, and any recessed or adjourned dates, and for such other and further relief as may be just and
proper.” The motion was made returnable on October 3, 2012. The defendants hereby incorporate
the plaintiffs’ motion by reference. (A copy of the plaintiff’s notice of motion with attorney’s
affidavit of Joseph J. Manna is attached hereto as Exhibit B).

12.  That motion was adjourned by plaintiffs’ counsel at the request of counsel for Dr.
Corasanti so that a stipulated order to produce Dr. Corasanti could be prepared and agreed on by the
parties prior to presenting it to the judge for her signature.

13.  Despite the adjournment of the motion, and despite the fact that nowhere in the
plaintiff’s motion did they request the presence of Dr. Corasanti at oral argument of their motion,
Dr. Corasanti was produced at the Erie County Courthouse on the moming of October 3, 2012 by
the Erie County Sheriff’s Department.

1*  Upon information and belief, the Court called all counsel and requested that they
come to Court for the motion because Dr. Corasanti was present at Court.

15.  Uponinformation and belief, a discussion was held between the judge and all counsel
in the judge’s chambers, after which a short statement was put on the record. The intention of the

parties at that time was to reach a stipulated order to produce Dr. Corasanti for trial. The Court





indicated that it would contact Erie County regarding the logistics of obtaining Dr. Corasanti's
presence in court during the trial.

16.  The next day, October 4, 2012, this Court heard oral argument of co-defendant Dr.
Balon’s motion for summary judgment.

17. Upon information and belief, following the Court’s decision on the motion, and after
going off the record, the Court indicated that based on discussions with Erie County, the Court
would not sign an order of production requiring that Dr. Corasanti be brought to the courthouse for
the trial of this matter on each day of the trial. Instead, the Court indicated that it would only be
feasible to have Dr. Corasanti present in court on 1 or 2 days during the trial for the purpose of
giving testimony. The trial is expected to last approximately three (3) weeks in total. The Court
stated that its decision was due to “logistics,” “costs to the county,” the fact that the trial would have
to be held in a secure basement courtroom, and considerations of Dr. Corasanti’s “safety.”

18.  Upon information and belief, the Court further indicated that it would not grant a
motion to adjourn or stay the trial until after Dr. Corasanti’s release from jail in May of 2012.

19.  There have been no prior adjournments of the trial date of this action.

20.  The Court instructed counsel for Dr. Corasanti to proceed with a motion with respect
to the issue of an order to produce Dr. Corasanti at trial.

21.  On Saturday, October 6, 2012, the United Parcel Service (UPS) returned to Dr.
Corasanti’s attorneys a package of legal documents which they had prepared and sent to Dr.

Corasanti in preparation for trial.





22.  Thepackage was sent to Dr. Corasanti on October 3, 2012 and was addressed to “Dr.
James Corasanti, DIN #134683, Erie County Correctional Facility, 1181 Walden Ave., Alden New
York 14004,” and was marked “LEGAL MAIL, PERSONAL & CONFIDENTIAL, TO BE READ
IN THE PRESENCE OF THE INMATE” pursuant to instructions obtained from Dr. Corasanti’s
attomney in his criminal matter.

23.  On October 5, 2012, the Erie County Correctional Facility refused delivery of the
package of legal documents. (A copy of the package label stating “THE RECEIVER REFUSED
DELIVERY” is attached hereto as Exhibit C).

24.  As such, Erie County has denied Dr. Corasanti access to the legal documents
necessary for him to prepare for this trial.

ARGUMENT
ON F' C

25.  The defendant, Dr. Corasanti, respectfully requests that this Court issue an Order to
produce, requiring the Erie County Sheriff’s Department to produce him for the trial of this action
on each day of the proceedings.

26.  This requested relief is in accordance with the plaintiffs’ motion seeking the same
relief by way of subpoena which is currently pending before this Court.

27.  Dr. Corasanti further requests that this Court issue an Order to produce specifically
requiring that he be permitted to be dressed in civilian clothing, and further that he be permitted to
wear a belt and tie at all times, while he is in a public area of the Erie County Courthouse within
potential view of jurors during this trial.

28.  Inaddition, in the event that the County determines that it will be necessary to restrain
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Dr. Corasanti, we respectfully request that this be done in such a manner that said restraint is never
visible to the jury in either the courtroom or outside the courtroom.

29.  Inaddition, Dr. Corasanti requests that the Order to produce specifically requires that
the Erie County Correctional Facility accept delivery of legal documents from Dr. Corasanti’s
counsel which are necessary for Dr. Corasanti to prepare for trial.

30.  The due process clause of the Constitution provides every litigant the right to be
present during every stage of the trial of an action. In the absence of an express waiver or unusual
circumstances, a party to a civil action is entitled to be present during all stage of a trial. (See
Accompanying Memorandum of Law).

31.  Dr. Corasanti wishes to be present during the entire trial in this action against him,
and has not expressly waived his right to attend.

32.  Thereare no circumstances present which are unusual enough to justify depriving the
defendant of his right to due process and to be present at the trial and participate in his own defense.

33.  Itgoes without saying that inmates are routinely produced for trial in the Erie County
Courthouse. This is certainly the case in criminal cases at the very least. There is no reason that the
logistics for producing an inmate for a civil trial should be any more onerous than they are for a
criminal trial. Nor is there a greater concern for the safety of an inmate who is a defendant in a civil
case than there is for an inmate who is a defendant in a criminal case.

34.  The defendant has a right to meaningfully participate in the defense of his action.
Any arrangement other than having the defendant physically present in the courtroom during all

aspects of the trial will not permit meaningful participation.





35.  Arranging for the defendant to view the proceedings via video conference while he
is not physically present with his counsel in the courtroom, as previously suggested by the Court,
would not permit simultaneous interaction between Dr. Corasanti and his counsel, depriving him of
the opportunity to meaningfully participate in his own defense.

36.  Intheevent that Dr. Corasanti is denied the opportunity to attend trial except on one
or two days out of the approximately 3 weeks of proceedings which are anticipated, it is respectfully
submitted that principles of faimess and justice dictate that the Court must similarly deny the

plaintiffs the opportunity to attend trial except on one or two days.

37.  In the event that this Court denies Dr. Corasanti’s motion for an order to produce
permitting him to attend this trial on each day of the proceedings, the defendant alternatively
requests that this Court grant an adjournment or stay of the trial for approximately 6 months until
he is released from custody in April of 2013.

38.  CPLR 2201 gives this Court the power to grant a stay “upon such terms as may be
just.” The granting of a stay is within the sound discretion of the trial court. In considering whether
to grant a stay, the court can consider any relevant factor, including the presumptive mgdts and any
exigency or hardship confronting any party. (See accompanying memorandum of law).

39.  The conduct of a trial, including adjournments thereof, is committed to the trial
court’s sound discretion. In deciding whether to grant an application for an adjournment, the trial
court must indulge in a balanced consideration of all relevant factors. Liberality should be exercised

in granting postponements or continuances of trial to obtain material evidence or prevent
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miscarriages of justice. Itis well settled that it is an abuse of discretion to deny a continuance where
the application complies with every requirement of the law and is not made merely for delay, where
the evidence is material and where the need for a continuance does not result from the failure to
exercise due diligence. (See accompanying memorandum of law).

40. It is respectfully requested that, in the absence of an order to produce as discussed
above, a short stay or adjournment of the trial pending Dr. Corasanti’s release from custody in
approximately 6 months would be just and proper, and would further the interests of justice and
judicial economy. This application for a stay is not made solely for the purposes of delay and is not
the result of any failure on Dr. Corasanti’s part to exercise due diligence.

41.  Furthermore, the plaintiffs will not be prejudiced by a short adjournment. This case
arises from medical care and treatment provided by the defendants in April of 2007, five and a half
(5-1/2) years ago. The summons and complaint was filed in May of 2008, nearly four and a half (4-
1/2) years ago. As such, it is respectfully submitted that a short adjournment of 6 months will not
prejudice the plaintiffs in any way. .

WHEREFORE, the defendant, James G. Corasanti, M.D., Ph.D. , respectfully requests that
this Court issue an order: (1) requiring the Erie County Sheriff’s Department to produce the
defendant, James G. Corasanti, M.D., Ph.D., for trial on each date of the proceedings in civilian
clothing, thereby permitting the defendant to attend the trial of this action during all phases so that
he may participate in his own defense; and (2) requiring the Erie County Correctional Facility to
accept delivery of legal documents necessary for Dr. Corasanti to prepare for trial; or in the

alternative (3) adjourning the trial approximately 6 months until May of 2013 so that Dr. Corasanti





may attend the trial of this action during all phases, thereby participating in his own defense without
the need for the involvement of the Erie County Sheriff's Office; and (4) for such other, further or

different relief as the Court may deem just and proper.

Brian J. Weidner
Swomn to before me this Zﬁay
of October, 2012.

-

Pay?
Notzry Publi

KIMBERLY A. CLINE
NOTARY PUBLIC, STATE OF NEW YORK
QUAUFIED IN ERIE COUNTY
“v Commission Expires Aprl 17, 20_/' &/






MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
October 5, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Master, Robert, as Chair of the
Working Families Party of New York
State v. Gregory L. Davis and NYS
Board of Elections, Suffolk County
Board of Elections, Nassau County
Board of Elections, and Erie County

Board of Elections
Document Received: Order to Show Cause
Name of Claimant: Robert Master
Claimant's attorney: Matthew & Matthew

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: mm&w K\
Michelle M. Parker
First Assistant County Attorney

Michelle. Parker @erie.gov

MMP:did

cc: Michael A. Siragusa, Erie County Attomey

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 858-2200) — WWW_ERIE.GOV





At a Part £ of the Supreme Court of the
State of New York, held in and for the

County of Suffolk, at the e Co e

. 0 thereof, at
e za £ S TN ork, on the 3 _ day of

ny AR T October, 2012

PRESENT: -
HON.

JUSTICE
X

In the Matter of the Application of ROBERT MASTER,
As Chair of the WORKING FAMILIES PARTY OF
NEW YORK STATE

Petitioner-Party Chair,
- against -

GREGORY L. DAVIS
Respondent-Candidate
-and -

THE NEW YORK STATE BOARD OF ELECTIONS,
THE SUFFOLK COUNTY BOARD OF ELECTIONS,
THE NASSAU COUNTY BOARD OF ELECTIONS, and
THE ERIE COUNTY BOARD OF ELECTIONS,

Respondents,

For an Order Pursuant to Sections 16-100, 16-102 and
16-116 of the Election Law, Declaring Respondent-
Candidate GREGORY L. DAVIS to be Disqualified to
seek the Public Offices of Justice of the Supreme Court,
10® Judicial District of the State of New York and
Member of the New York State Senate from the 60
Senatorial District in the General Election to be Held on
November 6, 2012, and to Restrain the Said BOARDS OF
ELECTIONS from Certifying said Candidacies or
Printing and Placing the Name of GREGORY L. DAVIS

Upon the Official Ballots of Such General Election.
X
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Upon the annexed petition of Robert Master, duly verified the 2™ day of Octobel‘,/2012,
and upon the Working Families Party Designating Petition Designating Respondent Gregory L.
Davis as a candidate for the public office of Member of the New York State Senate from the 60
Senatorial District and the Certificate of Nomination made by the 10® Judicial District
Convention of the Working Families Party nominating Gregory L. Davis for the public office of
Justice of the Supreme Court of the State of New York, 10 Judicial District, and upon all the
proceedings heretofore had herein, it is hereby;

ORDERED, that the Respondents named herein above, show cause before this Court at a
Special Term for Election Proceedings, to be held at the Supreme Court Courthouse, One Court
Street in the County of Suffolk, Town of Riverhead, State of New York, Reem— |, on

20 M-
:IE. A&,‘ the S day of October, 2012at90-3£e.m. of that day or as soon

thereafter as counsel can be heard, why an order should not be made and entered herein:

1. Declaring respondent GREGORY L. DAVIS to be Disqualified to seek
the Public Offices of Justice of the Supreme Court, 10® Judicial District of
the State of New York and Member of the New York State Senate from
the 60" Senatorial District in the General Election to be Held on
November 6, 2012; and

2. Enjoining, restraining, and prohibiting the BOARD OF ELECTIONS IN
THE STATE OF NEW YORK, the SUFFOLK COUNTY BOARD OF
ELECTIONS and the NASSAU COUNTY BOARD OF ELECTIONS
from certifying respondent the candidacy GREGORY L. DAVIS for the
public office of Justice of the Supreme Court from the 10® Judicial
District of the State of New York in the General Election to be held on the
6 day of November, 2012 or printing or placing the name of GREGORY
L. DAVIS upon the official ballots of such General Election; and

3. Enjoining, restraining, and prohibiting the BOARD OF ELECTIONS IN
THE STATE OF NEW YORK and the ERIE COUNTY BOARD OF
ELECTIONS from certifying respondent the candidacy GREGORY L.
DAVIS for the public office of Justice of the Supreme Court from the 10
Judicial District of the State of New York in the General Election to be
held on the 6™ day of November, 2012 or printing or placing the name of
GREGORY L. DAVIS upon the official ballots of such General Election;
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and why the Petitioner should not have such other and further relief as to
this Court may seem just and proper in the premises; and it is further

ORDERED, that the Respondent NEW YORK STATE BOARD OF ELECTIONS be
and is hereby ordered and directed to produce upon the hearing of this Order to Show Cause and
on all adjournments thereof, the aforesaid Certificate of Nomination, any written notification to
Respondent GREGORY L. DAVIS of the filing of such Certificate of Nomination and any
Certificate of Acceptance or Declination relating to such Certificate of Nomination for
examination by this Court; and it is further

ORDERED, that the Respondent ERIE COUNTY BOARD OF ELECTIONS be and is
hereby ordered and directed to produce upon the hearing of this Order to Show Cause and on all
adjournments thereof, the aforesaid Designating Petition and any Certificate of Acceptance or
Declination relating to such Designating Petition for examination by this Court.

SUFFICIENT CAUSE APPEARING THEREFOR, leave is hereby granted to the
Petitioner(s) to submit, upon the return day of this Order to Show Cause and any adjournments
thereof, and the argument thereof, such additional evidence, exhibits, and other proof as may be
necessary.

SUFFICIENT CAUSE APPEARING THEREFOR, it is further

ORDERED, that service of a copy of this order, together with a copy of the papers upon
which it is granted, on the Respondent NEW YORK STATE BOARD OF ELECTIONS be made
by either (1) delivering a copy thereof to a recognized overnight delivery carrier and/or the
United States Postal Service, waiving the requirement of a signature, addressed to the
Respondent NEW YORK QSTATE BOARD OF ELECTIONS at 40 North Pear] Street, Albany,
NY on or before the}'/ day of October, 2012 to be delivered to said NEW YORK STATE

BOARD OF ELECTIONS on or before thejr day of October, 2012; or (2) leaving a copy of
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said order and papers at the general office of the said NEW YORK STATE BOARD OF
ELECTIONS at 40 North Pearl Street, Albany, NY, or by delivering same to any one of the
Commissioners of Elections of the said NEW YORK STATE BOARD OF ELECTIONS, on or
before the 5% day of October, 2012;

That service of a copy of this order, together with a copy of the papers upon which it is
granted, on the Respondent SUFFOLK COUNTY BOARD OF ELECTIONS be made by either
(1) delivering a copy thereof to a recognized overnight delivery carrier and/or the United States
Postal Service, waiving the requirement of a signature, addressed to the respondent, SUFFOLK
COUNTY BOARD OF ELECTIONS at 700 Yaphank Avenue, Yaphank, New York on or
before th /" day of October, 2012 to be delivered to said SUFFOLK COUNTY BOARD OF
ELECTIONS on or before the?"' day of October, 2012; or (2) leaving a copy of said order and
papers at the general office of the said SUFFOLK COUNTY BOARD OF ELECTIONS at 700
Yaphank Avenue, Yaphank, New York, or by delivering same to any one of the Commissioners
of Elections of the said SUFFOLK COUNTY BOARD OF ELECTIONS, on or before the 5
day of October, 2012;

That service of a copy of this order, together with a copy of the papers upon which it is
granted, on the Respondent NASSAU COUNTY BOARD OF ELECTIONS be made by either
(1) delivering a copy thereof to a recognized overnight delivery carrier and/or the United States
Postal Service, waiving the requirement of a signature, addressed to the Respondent NASSAU
COUNTY BOARD OF ELECTIONS at 240 Old Country Road, Mineola, New York on or
before the}’day of October, 2012 to be delivered to said NASSAU COUNTY BOARD OF
ELECTIONS on or before the&f day of October, 2012; or (2) leaving a copy of said order and
papers at the general office of the said NASSAU COUNTY BOARD OF ELECTIONS at 240
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Old Country Road, Mineola, New York, or by delivering same to any one of the Commissioners
of Elections of the said NASSAU COUNTY BOARD OF ELECTIONS, on or before the 5% day
of October, 2012;

That service of a copy of this order, together with a copy of the papers upon which it is
granted, on the Respondent ERIE COUNTY BOARD OF ELECTIONS be made by either (1)
delivering a copy thereof to a recognized overnight delivery carrier and/or the United States
Postal Service, waiving the requirement of a signature, addressed to the Respondent ERIE
COUNTY BOARD OF ELECTIONS at 134 West Eagle Street, Buffalo, New York on or before
the }’ day of October, 2012 to be delivered to the respondent ERIE COUNTY BOARD OF
ELECTIONS on or before the 9 day of October 2012; or (2) leaving a copy of said order and
papers at the general office of the said ERIE COUNTY BOARD OF ELECTIONS at 134 West
Eagle Street, Buffalo, New York, or by delivering same to any one of the Commissioners of
Elections of the said ERIE COUNTY BOARD OF ELECTIONS, on or before the 5™ day of
October, 2012;

That service of a copy of this Order to Show Cause, together with a copy of the papers
upon which it is granted, upon the Respondent GREGORY L. DAVIS, be made by either (1)
delivering a copy thereof to a recognized overnight delivery carrier and/or the United States
Postal Service, waiving the requirement of a signature, to 830 Lebrun Road, Amhurst, New York
14206, the address set forth in his Designating Petition filed with the Erie County Board of
Elections on or before the}day of October, 2012; or (2) by delivering the same to Respondent
GREGORY L. DAVIS personally pursuant to CPLR 308 (1) on or before the 5/ day of October,
2010; or (3) by affixing the same to the outer or inner door of the residence of Respondent

GREGORY L. DAVIS at 830 Lebrun Road, Amhurst, New York 14206, the address set forth in
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his Designating Petition filed with the ERIE COUNTY BOARD OF ELECTIONS, and by
enclosing the same in a securely sealed and duly prepaid wrapper, addressed to Respondent
GREGORY L. DAVIS at 830 Lebrun Road, Amhurst, New York 14206, the address set forth in
his Designating Petition filed with the Erie County Board of Elections and by depositing same in
a Post Office Branch regularly maintained by the United States Postal Service on or before the
4th day of October, 2012; or (4) by delivering the same to a person of suitable age and discretion
at 830 Lebrun Road, Amhurst, New York 14206, the address of Respondent GREGORY L.
DAVIS as set forth in his Designating Petition filed with the Erie County Board of Elections and
by enclosing the same in a securely sealed and duly prepaid wrapper, addressed to Respondent
GREGORY L. DAVIS at the address set forth in his Designating Petition filed with the Erie
County Board of Elections and by depositing same in a Post Office Branch regularly maintained
by the United States Postal Service on or before the day of October, 2012; and that such
service shall be deemed due, timely, good and sufficient service thereof, and such service shall
constitute sufficient notice hereof.

ORDERED, all objections relating to the aforementioned Certificate of Nomination and
Designating Petition not previously served and filed with the Board of Elections shall be served
upon the opposing party and filed with the Clerk of the Part on or before the return date herein;
failure to serve and file same shall be deemed a waiver and further proof shall be precluded.

ENTER

NS
?5'8%. rmm{et}mn

JUSTICE OF THE SUPREME
COURT OF THE STATE OF NEW

YORK

Dated: October_3 , 2012
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

X

In the Matter of the Application of ROBERT MASTER,
As Chair of the WORKING FAMILIES PARTY OF INDEX No.
NEW YORK STATE

Petitioner-Party Chair, VERIFIED PETITION
- against -
GREGORY L. DAVIS
Respondent-Candidate

-and -

THE NEW YORK STATE BOARD OF ELECTIONS,
THE SUFFOLK COUNTY BOARD OF ELECTIONS,
THE NASSAU COUNTY BOARD OF ELECTIONS, and
THE ERIE COUNTY BOARD OF ELECTIONS,

Respondents.

X

TO THE SUPREME COURT OF THE STATE OF NEW YORK:

The Petitioner, by and through their attomey Alexander Rabb, respectfully shows to this Court
and alleges:

1. That at all times hereinafter mentioned, Party Chair Petitioner Robert Master, was
and still is chair of State Committee and State Executive Committee of the Working Families
Party of New York State, which maintains its offices at 2 Nevins Street, 3 Floor, Brooklyn,
New York 11217 in the County of Kings, City and State of New York.

2. That at all of the times hereinafter mentioned, the Respondent NEW YORK
STATE BOARD OF ELECTIONS was and is charged with the responsibility of the supervision
of the conduct of official elections held in the State of New York, including the duties of

receiving and filing Certificates of Nomination for the 10 Judicial District, State of New York,
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and certifying the ballots for the public offices of Member of the New York State Senate and
Justice of the Supreme Court in the State of New York.

3. That at all of the times hereinafter mentioned, the Respondent ERIE COUNTY
BOARD OF ELECTIONS was and is charged with the responsibility of the supervision of the
conduct of official elections held in the County of Erie, including the duties of recéiving and
filing designating, nominating and opportunity to ballot petitions for public office and party
position in political subdivisions located entirely within the County of Erie, the review and
determination of objections and specifications of objections to such petitions, and the preparation
of official General Election ballots for use in the County of Erie.

4. That at all of the times hereinafter mentioned, the Respondent SUFFOLK
COUNTY BOARD OF ELECTIONS was and is charged with the respons.ibility of the
supervision of the conduct of official elections held in the County of Suffolk, including the
preparation of official General Election ballots for use in the County of Suffolk.

5. That at all of the times hereinafter mentioned, the Respondent NASSAU
COUNTY BOARD OF ELECTIONS was and is charged with the responsibility of the
supervision of the conduct of official elections held in the County of Nassau, including the
preparation of official General Election ballots for use in the County of Nassau.

6. That on or about July 12, 2012, there was filed with the ERIE COUNTY BOARD
OF ELECTIONS a Designating Petition designating Respondent GREGORY L. DAVIS as a
candidate of the Working Families Party for the public office of Member of the New York State
Senate from the 60™ Senatorial District.

7. That on or about July 16, 2012, there was filed on behalf of Respondent

GREGORY L. DAVIS with the ERIE COUNTY BOARD OF ELECTIONS a Certificate of
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Acceptance signed by Respondent GREGORY L. DAVIS and accepting said designation and
consenting to be a candidate of the Working Families Party for said public office.

8. That on or about September 25, 2012, there was duly filed with the NEW YORK
STATE BOARD OF ELECTIONS a Certificate of Nomination duly adopted by the Working
Families Party Judicial Convention for the 10" Judicial District, nominating Respondent
GREGORY L. DAVIS for the public office of Justice of the Supreme Court, 10" Judicial
District, State of New York.

9. On information and belief, that on or about September 26, 2012, the NEW YORK
STATE BOARD OF ELECTIONS notified Respondent GREGORY L. DAVIS by mail of his
nomination for Justice of the Supreme Court and the requirements for declining such nomination.

10.  That pursuant to §§ 6-120 and 6-146 of the Election Law, a nominee for the
public office of Justice of the Supreme Court need not affirmatively accept such nomination in
order to perfect such nomination.

11.  That pursuant to § 6-146 of the Election Law, the last day upon which a nominee
for the public office of Justice of the Supreme Court could decline such nomination was
September 28, 2012.

12. On information and belief, that Respondent GREGORY L. DAVIS did not file a
Certificate of Declination declining the Working Families Party nomination for the public office
of Justice of the Supreme Court, 10% Judicial District.

13.  That pursuant to § 6-146(5) of the Election Law, having been nominated for the
public office of Member of the New York State Senate from the 60% Senatorial District and

having subsequently been nominated the last day upon which Respondent GREGORY L.
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DAVIS could decline the nomination for the public office of Member of the New York State
Senate from the 60" Senatorial District was October 1, 2012,

14.  On information and belief, that Respondent GREGORY L. DAVIS did not file a
Certificate of Declination declining the Working Families Party nomination for the public office
of Member of the New York State Senate from the 60 Senatorial District was September 28,
2012, and that Respondent GREGORY L. DAVIS is now a candidate for both of the aforesaid
public offices.

15.  That the public offices of Member of the New York State Senate and Justice of
the Supreme Court are incompatible with each other, and that serving as both would create a
conflict which would necessitate the resignation of one such position (see New York State
Constitution Article III, Section 7). The New York State Constitution provides that:

[i]f a member of the legislature be elected to congress, or

appointed to any office, civil or military, under the government

of the United States, the state of New York, or under any city

government . . .his or her acceptance thereof shall vacate his or

her seat in the legislature, providing, however, that a member of

the legislature may be appointed commissioner of deeds or to

any office in which he or she shall receive no compensation
NY Const Art I1, § 7. The Court of Appeals has interpreted this prohibition "very broad[ly] and
include any placing in civil office or public trust, pertaining to the exercise of the powers and
authority of the civil government of the State" (People v Tremaine, 252 NY 27, 40 [1929];
Gigliotti v Berg, 40 AD2d 182, 182-184 [1972]). This provision keeps the branches of
government separated and ensures that the potential for an ethical breach by the legislator is
avoided.

16.  That the New York State Rules of Judicial Conduct prohibit a candidate for

elective judicial office from “engaging in any partisan political activity” or “participating in any
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political campaign for any office” other than the candidate’s own election to judicial office. §§
Rules of the Chief Administrative Judge, 100.5(A)(1)(c),(d). This provision keeps the branches
of government separated and ensures the independence of the judiciary.

17.  That “[i]t is well settled that one may not simultaneously run for two public
offices where one would be precluded from holding both offices at the same time,” and that such
a prohibition “allows electors to know that when the choice is made and legally declared the
object for which the election was held has been accomplished, and that there is no legal
obstruction in the way to prevent their will.” Laurence v. Spelman, 264 A.D.2d 455, 456, 694
N.Y.S.2d 143, 144 (2d Dept. 1999)(internal quotations and citations omitted); see also Hensley

V. Efman, 297 A.D.2d 354, 746 N.Y.S.2d 407 (2d Dept. 2002).

18.  That Party Chair Petitioner Robert Master is a party committee chair pursuant to
Section 16-102 of the Election Law and also possess standing to institute this proceeding.

19.  That Respondents NEW YORK STATE BOARD OF ELECTIONS have or will
soon certify the ballots for the General Election to be held November 6, 2012.

20. That Respondents SUFFOLK COUNTY BOARD OF ELECTIONS and
NASSAU COUNTY BOARD OF ELECTIONS will print ballots based on that certification that
include candidates for the public office of Justice of the Supreme Court, 10™ Judicial District.

21.  That Respondents ERIE COUNTY BOARD OF ELECTIONS will print ballots
based on that certification that include candidates for the public office of Member of the New
York State Senate from the 60 Senatorial District,

22.  That Petitioner request leave and reserve the right to submit upon the argument
and hearing of this application, evidence by way of affidavits, testimony, and documentary proof

to substantiate and support this application.
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23.  That Petitioner request Respondent NEW YORK STATE BOARD OF
ELECTIONS to produce upon the argument and hearing of this application the aforesaid
Certificate of Nomination and any certificates accepting or declining the nomination made
thereby, if any, and any written notice to the candidate regarding that nomination.

24.  That Petitioner request Respondent Erie County Board of Elections to produce
upon the argument and hearing of this application the aforesaid Designating Petition and any
certificates accepting or declining the designation made thereby, if any.

25.  Other than this proceeding, your Petitioner(s) have no adequate, sufficient, or
effective remedy at law.

26.  Inorder to effect immediate personal service of the annexed Order to Show Cause
and this Petition on the Respondent BOARDS OF ELECTIONS, the Commissioners of whom
are required at various times to be on official business at places other than their official business
offices, it is respectfully requested that this Court direct that such service may be made upon any
Commissioner of Elections, or at the General Offices (headquarters) of the said BOARDS OF
ELECTIONS.

27.  The Petitioner(s) request leave to effect service of a copy of the Order to Show
Cause, together with a copy of the papers on which it is granted, upon Respondent GREGORY
L. DAVIS other than by personal service because:

(@  This proceeding must be instituted on or before October 5™ 2012;
(b)  Petitioner(s) may, despite diligent effort, be unable to effect personal

service upon such Respondent(s) on or before such date;
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(c)  Petitioner(s) are advised by their attorney that in election matters governed
by Article 16 of the Election Law, orders granting alternative methods of service are routinely
granted by this Court in accordance with statute and prior decisional case law.

28.  In order that issues with respect to the allegations of this Petition be joined
expeditiously, it is respectfully requested that the Court fix the time within which the respective
Answers of the Respondent(s) shall be served upon your Petitioner’ attorney.

29.  No previous application by Petitioner has been made for the relief sought herein
or for the Order to Show Cause hereunto the annexed, or for any similar relief;

WHEREFORE, your Petitioner respectfully prays for the relief requested in the annexed
Order to Show Cause and for a final Order granting the relief prayed for in the said Order to
Show Cause, and for such other and further relief as to this Court may seem just and proper in

the premises.

DATED: New York, New York
October 2, 2012
Respectfully submitted

Levy Ratner, P.C.
By Alexander Rabb

Attorneys for Petitioner

80 8" Avenue, 8" Floor
New York, New York 10011
(212) 627-8100

(212) 627-8182 (fax)
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VERIFICATION

STATEOF NEW YORK )
) ss.:
COUNTY OF NEW YORK )
ALEXANDER RABB, an attorney duly admitted to the Courts of the State of New

York, affirms the following as true under penalty of perjury:

That he is an associate of the law firm of LEVY RATNER, PC, the attorneys for the
petitioner in the within proceeding; that he has read the foregoing petition and knows the
contents thereof; that the same is true to his own knowledge, except as to matters stated to be
alleged upon information and belief, and as to those matters, he believes it to be true.

Deponent further says that the grounds for his belief as to all matters therein stated upon
information and belief are statements made to him by the petitioner or their representatives
and/or papers and documents received by deponent from the petitioner or their representatives
and which are now in his possession.

Deponent further says that the reason why this verification is made by deponent and not
by the petitioner is that the petitioner are do not reside within the County of New York, where

deponent has his office.

fo_/t,»

ALEXANDER RABB

Dated October 2, 2012
New York, NY
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MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
CoUNTY EXECUTIVE Jeremy C. TotH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
October 12, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Max, Frank C., Jr. v. Dennis Ward and
Ralph Mohr, et al

Document Received: Order to Show Cause

Name of Claimants: Frank C. Max, Daniel S. McParlane and

John F. Fracos

Claimant's attorney: Joseph G. Makowski
329 Eimwood Avenue
Buffalo, New York 14222

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

Michelle Parker
First Assistant County Attorney

MMP:did
Enclosure

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 ~ PHONE: (716) 858-2200 - WWW.ERIE.GOV
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At a Special Term of the New York State
Supreme Court held in and for the County
of Erie, at the Courthouse in the City of
Buffalo, New York on the 5 day of
October, 2012.
HON. M. WILLIAM BOLLER, J.S.C.
PRESENT: s J.S.C.
Justice Presiding
STATE OF NEW YORK m,f 7
SUPREME BUFFALO : COUNTY OF ERIE 'm;»gogzp
’
. agy gg
In the Matter of the Application of 05?0? g
FRANK C. MAX, JR., a Candidate Aggrieved, and as e '
Chairman of the Town of Cheektowaga Democratic Qs 2y
Committee and as an enrolled Democratic voter in the %

Town of Cheektowaga 35th Election District,
and

DANIEL 8. McPARLANE, Chairman of the Town of
West Seneca Democratic Committee and as a ORDER TO SHOW CAUSE
Democratic Committeeman in the Town of West Seneca
Election District 7 and as an enrolled Democratic voter
in the West Seneca 7 Election District,

Index No. 20/2 ~ J0FF93

— nra-ry
and 3 §§ g.\%
(=9 N
.8
JOHN F. FRACOS, as the City of Buffalo Democratic Sa3Im
Zone Chairman Zone 21, and as a City of Buffalo N
Democratic Committee Committeeman North 18 and as °3%
an enrolled voter Buffalo North District 18, :
Petitioners, Y Boar )
' ¢ £} 520 /2
gj.. e 0] 1 ),
7 4 ; I

DENNIS E. WARD, individually and in his official
capacity as Erie County Board of Elections
Commissioner and as Secretary of the Erie County
Democratic Committee and as former Chairman of
the Town of Amherst Democratic Committee,





e
o

oy,

and

—

RALPH M. MOHR, ind{vidually and in his official
capacity as Erie County Board of Elections

“~——Commissioner,

and

LEONARD LENIHAN, in his capacity as former
Chairman of the Erie County Democratic Committee
a/k/a Democratic County Committee of Erie County,

and

THE ERIE COUNTY DEMOCRATIC COMMITTEE
a/k/a Democratic County Committee of Erie County,

and

JEREMY ZELLNER, in his official capacity as purported
Chairman of the Erie County Democratic Committee
a/k/a Democratic County Committee of Erie County,

and

DAVID A. RIVERA, BETTY JEAN GRANT, JAMES
CONNOLLY, ROBERT E. BROWN, MOLLY McLAUGHLIN,
GAYLE SYPOSS, DENNIS WARD, and IVORY L. PAYNE, JR.,
in their official capacities as Officers of the Erie County
Democratic Committee
a/k/a Democratic County Committee of Erie County,

Respondents.

Upon the annexed Petition of FRANK C. MAX, JR., DANIEL S. McPARLANE, and
JOHN F. FRACOS, duly verified on the 5th day of October, 2012, and upon all pleadings and

proceedings before herein, it is hereby

ORDERED that each of the Respondents Show Cause before this Court at Special Term,
2





Part 3 to be held at .50 0 pfaui 422 di¢, in the City of Buffalo, on the [ ( _thdayof
October, 2012, at _ 930 o’clock in the 4 ,m. of that day, or as soon thereafter as
counsel can he heard, why an order should not be made and entered herein granting
Petitioners relief pursuant to Article 78 of the Civil Practice Law and Rules, a declaratory
judgment under of the Civil Practice Law and Rules Section 3001, Election Law Section
16-100 and 16-102, Public Officers Law Sections 104 and 107, and 42 USC Sections
1983 and 1988, as follows:

1. Determining the actions of Respondents Dennis E. Ward and Ralph M. Mohr in
their official capacities as Election Commissioners of the Erie County Board of Election
on or before June 11, 2012 in the alteration, change, combination, consolidation or
creation of election districts in the Towns of Amherst , New York and in selected cities
and towns of Erie County in order to manipulate the weighted vote of certain election
districts utilized at the September 29, 2012 biennial reorganization meeting of the Erie
County Democratic Committee for election of its Chairman and officers and the
Democratic Board of Elections Commissioner was arbitrary and capricious and an abuse
of discretion;

2, Determining that the announced results of the September 29, 2012 Erie County
Democratic Committee reorganization meeting which purportedly elected Respondents
Zellner, Ward and a slate of officers, and adopted amended party rules be declared
invalid and null and void and of no force and effect;

3. Determining that Respondent Leonard Lenihan, as former Chairman of the Erie
County Democratic Committee and Jeremy Zellner, as the purported elected Chairman of
the Erie County Democratic Committee, and the Erie County Democratic Committee and

Respondent officers of the Erie County Democratic Committee be compelled to conduct





a new election for the position of Chairman and officers of the Erie County Democratic
Committee and Democratic Board of Elections Commissioner and amended party rules

where committeeman weighted vote is based upon Democratic voter enrollment;

4, Determining that the new election of the Chairman and officers of the Erie

County Democratic Committee and Democratic Board of Elections Commissioner shall

be conducted solely in accordance with the rules of the Democratic County Committee of

Erie County approved on September 25, 2010 and in effect on September 29, 2012

without amendment thereof based upon committeemen elected, excluding Democratic
committeemen appointed and that the election shall be supervised by the court;

S. Determining that Respondents Mohr and Ward in their determination as to the
alteration, change, combination, consolidation or creation of election districts violated the
provisions of the Open Meeting Law of the State of New York thereby rendering their

actions in redistricting election districts null and void and of no force and effect;

6. Determining that New York Election Law Section 2-104, when combined with the
authority granted Respondents Ward and Mohr under of New York Election Law Section 4-100,
is unconstitutional as applied in this case because the actions of Respondents Ward and Mohr
violated Petitioners' clearly established rights to political free speech and association as
guaranteed by Article I, Section 8 of the New York State Constitution and the First Amendment
to the United States Constitution, and further violated their rights to equal protection of the laws
as guaranteed by Article I, Section 11 of the New York State Constitution and the Fourteenth
Amendment to the United States Constitution, and further violated Petitioners’ right to vote and
be represented by officials whose voting power reflects the number of their constituents under

Article I, Section 1 of the New York State Constitution.





7. Determining that the alleged actions of Respondents Ward and Mohr violated Petitioners’
rights under 42 USC Sections 1983 and 1988 entitling Petitioners to an award of compensatory
and punitive damages and an award of attorney's fees and costs of this action.

8. Granting such other and further relief as the court deems just and proper;

Sufficient cause appearing therefore, leave is hereby granted to Petitioners to submit
upon the return day of this Order to Show Cause, and on the argument and hearing thereof, such
additional affidavits, exhibits and other proof as may be necessary; and it is further

ORDERED that opposing papers, if any, be served upon Petitioners’ attorneys and
delivered to the court at least seventy-two (72) hours prior to the hearing of this matter; and it is
further

ORDERED that good and sufficient service shall be had herein by the service of a copy
of this Order to Show Cause together with the Petition and supporting papers upon:

1. Respondents Dennis E. Ward and Ralph M. Mohr by delivery of two (2) copies to
the Office of the Erie County Board of Elections on 134 West Eagle Street, Buffalo,
New York, on or before October 9, 2012,

2.  Respondents Leonard Lenihan and Jeremy Zellner, by delivery to the Office of
the Erie County Democratic Committee in the Ellicott Square Building, 295 Main Street,
Suite 115, Buffalo, New York 14203 and by delivery via U.S. Express mail to their
voting addresses, to be mailed no later than October 6, 2012.

3. Respondent Erie County Democratic Committee by delivery to its office in the

Ellicott Square Building, 295 Main Street, Suite 115, Buffalo, New York 14203, on or

before October 9, 2012.





4.  Respondents David A. Rivera, Betty Jean Grant, James Connolly, Robert E.
Brown, Molly McLaughlin, Gayle Syposs, Dennis Ward and Ivory L. Payne, Jr. by
delivery to their voting addresses on or before October 9, 2012, and via U.S. Express

mail to be mailed no later than October 6, 2012.

DATED: Buffalo, New York

October 5, 2012
/S/ HON. M. WILLIAM BOLLER, J.5.C.
JUSTICE OF THE SUPREME COURT
CRAGED For o prane V. D(:‘{/um,\_]_Lc
OCT 95 2012 '
/5 CHRISTINE RYDER
COURT CLERK





STATE OF NEW YORK
SUPREME BUFFALO : COUNTY OF ERIE

In the Matter of the Application of

FRANK C. MAX, JR., a Candidate Aggrieved, and as
Chairman of the Town of Cheektowaga Democratic
Committee and as an enrolled Democratic voter in the
Town of Cheektowaga 35th Election District,

and

DANIEL S. McPARLANE, Chairman of the Town of
West Seneca Democratic Committee and as a VERIFIED PETITION

Democratic Committeeman in the Town of West Seneca
Election District 7 and as an enrolled Democratic voter

in the West Seneca 7' Election District,
Index No.

and

JOHN F. FRACOS, as the City of Buffalo Democratic
Zone Chairman Zone 21, and as a City of Buffalo
Democratic Committee Committeeman North 18 and as
an enrolled voter Buffalo North District 18,

Petitioners,

vs.

DENNIS E. WARD, individually and in his official
capacity as Erie County Board of Elections
Commissioner and as Secretary of the Erie County
Democratic Committee and as former Chairman of
the Town of Amherst Democratic Committee,

and

RALPH M. MOHR, individually and in his official
capacity as Erie County Board of Elections
Commissioner,

and





e et eyt

LEONARD LENTHAN, in his capacity as former
Chairman of the Erie County Democratic Committee
a/k/a Democratic County Committee of Erie County,

and

THE ERIE COUNTY DEMOCRATIC COMMITTEE
a/k/a Democratic County Committee of Erie County,

and

JEREMY ZELLNER, in his officia] capacity as purported
Chairman of the Erie County Democratic Committee
a/k/a Democratic County Committee of Erie County,

and

DAVID A, RIVERA, BETTY JEAN GRANT, JAMES
CONNOLLY, ROBERT E. BROWN, MOLLY McLAUGHLIN,
GAYLE SYPOSS, DENNIS WARD, and IVORY L. PAYNE, JR,,
in their official capacities as purported Officers of the Erie County

Democratic Committee
a/k/a Democratic County Committee of Erie County,

Respondents.

Petitioners Frank C, Max, Jr., Danie] §. McParlane, and John F. Fracos by and through

their attorneys Joseph G. Makowski, Esq. and Peter A. Reese, Esq. allege as follows:
The Parties

1. Petitioner Frank C, Max, Jr. was and still is a resident of the Town of





At all times relevant hereto, Max was a candidate for election as Chairman of the Erie County

Democratic Committee,

2. Petitioner Daniel S. McParlane was and still is a resident of the Town of West
Seneca, New York. At all times relevant hereto, Petitioner Daniel S. McParlane (hereinafter
“McParlane”) was and still is the duly elected Chairman of the Town of West Seneca
Democratic Committee. At all times relevant hereto, McParlane was and still is an elected
Democratic Committeeman in the Town of West Seneca Election District No. 7 and an enrolled

Democratic voter in the Town of West Seneca 7% Election District.

3. Petitioner John F. Fracos was and still is a resident of the City of Buffalo, New
York. At all times relevant hereto, Petitioner John F. Fracos (hereinafter “Fracos”) was and still
is the Zone Chairman for the City of Buffalo Democratic Zone 21 » a City of Buffalo Democratic
Party Committeeman in the North 18 Election District and an enrolled Democratic voter in the

City of Buffalo, North 18 Election District.

4. Respondent Dennis E. Ward was and still is a resident of either the Town of
Ambherst or Tonawanda, New York. At all times relevant hereto, Respondent Dennis E. Ward
(hereinafter “Ward™) was and still is purportedly the duly elected Democratic Erje County Board
of Elections Commissioner. At all times relevant hereto, Ward was and still is purportedly the
duly elected Secretary of the Erie County Democratic Committee. At all times relevant hereto,
Ward was the former Chairman of the Town of Amherst Democratic Committee. Respondent

Ward is named individually and in his official capacities.

5. Respondent Ralph M. Mohr was and still is a resident of the State of New York,

County of Erie. At all times relevant hereto, Respondent Ralph M. Mohr (hereinafter “Mohr”)
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was and still is the duly elected Republican Erie County Board of Elections Commissioner.

Respondent Mohr js named individually and in official capacities.

6. Respondent Leonard Lenihan was and still is 5 resident of the Town of
Tonawanda, New York. At all times relevant hereto, Respondent Leonard Lenihan (hereinafter

“Lenihan™) was the duly elected Chairman of the Erie County Democratic Commiittee.

7. Respondent Erie County Democratic Committee a/k/a Democratic County
Committee of Erie County (hereinafter “ECDC") was and still is an unincorporated association
of individuals formed for the principal purpose of nominating, electing and supporting

Democratic candidates for city, town, county, village, state, and national office.

changing, combining, consolidating or creating election districts in Erie County.

9. Respondents David A Rivera, Betty Jean Grant, James Connolly, Robert E.
Brown, Molly McLaughlin, Gayle Syposs, Dennis E. Ward, and Ivory L. Payne, Jr. were
candidates for election to the position of officers of the ECDC and were purportedly elected as
officers of the ECDC at its reorganization meeting on September 29, 2012, and as such are

Necessary parties to this special proceeding.
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Jurisdiction Standing and Venue

10.  Petitioners have suffered harm in fact and arp aggrieved by the actions of
Respondents. Petitioners have standing in the capacities in which they have appeared in this
special proceeding as reflected in the caption hereon.

11.  This court has jurisdiction over this special proceeding pursuant to Election Law §
16-100 and 16-102, Open Meetings Law § 107, CPLR Article 78 and 42 U.S.C. §§ 1983 and
1988. The court has jurisdiction over the parties to this action. The venue of this action is

properly laid in the County of Erie.
Nature of this Special Proceeding

12.  Petitioners seek relief pursuant to Article 78 of the Civil Practice Law and Rules
against Respondents pursuant to Section. 7803 (3); a declaratory judgment under Civil Practice
Law and Rules 3001; Election Law Section 16-100, 16-102; Public Officers Law Section 107
Open Meetings Law; and 42 U.S.C. 1983, 1988. Petitioners seek relief pursuant to CPLR
Section 7803 (3) against Respondents Ward, Mohr, Lenihan, Zellner and the ECDC as to
whether a determination was made in violation of lawfu] procedure, was affected by an error of
law, was arbitrary or capricious or an abuse of discretion in connection with the actions of the
aforementioned Respondents on or after June 11, 2012 through September 29, 2012 in the
purported alteration, change, combination, consolidation or creation of election districts in
selected towns or city wards in Erie County affecting the weighted vote of the September 29,
2012 reorganization meeting of the ECDC in which Respondent Zellner was a candidate for
Chairman, Respondent Ward was a candidate for Secretary and Democratic Board of Elections

Commissioner and Respondents Rivera, Grant, Connolly, Brown, McLaughlin, Syposs, and





Payne were candidates for officers of the ECDC. Petitioners seek a further determination
whether Respondent Ward by actions taken in his official capacity as Erie County Democratic
Board of Elections Commissioner with the acquiescence, knowledge and consent of Respondent
Mokhr and in collaboration with Respondents Lenihan, Zellner and the ECDC, was arbitrary and
capricious and through an abuse of discretion altered, changed, combined, consolidated or
created election districts, purportedly in compliance with Election Law § 2-104 and 4-100 for the
principal purpose of entrenching himself as Board of Elections Commissioner and Party
Secretary and to assist either Zellner or another viable candidate in becoming Chairman of the

ECDC.

13.  Petitioners maintain the alleged conduct of Respondents Mohr and Ward requires
declaratory relief as to the validity of actions taken at the September 29, 2012 reorganization
meeting related to the purported election of Respondents Zellner, Ward and the named
Respondent officers of the ECDC. Petitioners further maintain the alleged conduct of
Respondents Ward and Mokr entitles them to the grant of a new reorganization meeting for the
election of Chairman, other officers, the Democratic Election Commissioner, and adoption of
new rules in accordance with a weighted vote based on Democratic enrollment in each election
district. Petitioners further maintain Respondents Mohr and Ward in their actions have violated

the provisions of the Open Meetings Law and 42 U.S.C. 1983 and 1988,

14.  Petitioners maintain the actions of Respondent Ward in altering, changing,
combining, consolidating or creating new election districts under the guise of New York Election

Law Sections 2-104 and 4-100 were arbitrary and capricious and an abuse of discretion.





15.  Petitioners maintain the provisions of New York Election Law Section 2-104,
when combined with the authority granted Respondents Ward and Mohr under of New York
Election Law Section 4-100, is unconstitutional as applied in this case because the actions of
Respondents Ward and Mohr violate Petitioners' clearly established rights to political free speech
and association as guaranteed by Article I, Section 8 of the New York State Constitution and the
First Amendment to the United States Constitution, and further violate their rights to equal
protection of the laws as guaranteed by Article I, Section 11 of the New York State Constitution
and the Fourteenth Amendment to the United States Constitution. Petitioners further maintain
violation of their right to vote and be represented by officials whose voting power reflects the

number of their constituents under Article L, Section | of the New York State Constitution.
The Background of this Special Proceeding
2010

16.  In 2010 New York State held its gubemnatorial election. The Democratic
candidate for governor was the Hon. Andrew Cuomo, then Attomey General of the State of New
York. The Republican candidate for governor was Carl Paladino, a Buffalo area businessman
who resides in South Buffalo. In November 2010, Andrew Cuomo defeated Carl Paladino for
governor. However, due to the fact he resided in the Buffalo area, Carl Paladino carried Erie
County on the Republican and Conservative lines with a strong electoral showing in South
Buffalo, West Seneca and Cheektowaga, as well as other traditional Democratic areas of Erie
County. The effect of the Paladino vote was to abnormally depress the traditional Democratic
vote for Cuomo as the gubernatorial candidate.  This electoral phenomenon would later present

Ward and Mohr with a unique political opportunity to manipulate election district changes or





creations to drastically impact the weighted vote of political party committeemen at the expense
of Petitioners. On the Democratic line Andrew Cuomo received 102,833 votes or 36.4% of the
then 282,550 registered Democrats in Erie County. A true copy of the 2010 Democratic
Gubernatorial election results are annexed hereto as Exhibit "A" and made a part hereof. The
vote total of Andrew Cuomo for governor on the Democratic Party line is relevant to the facts

and circumstances which give rise to this Special Proceeding.
2011

17. In2011 Respondents Mohr and Ward in their capacity as Erie County Board of
Election Commissioners were required to redistrict Erie County in response to the results of the
2010 census. In 2011 Respondents Mohr and Ward created a redistricting plan for the City of
Buffalo Common Council and Erie County Legislature. In 2011 Buffalo Common Council
Districts were drawn and Primary and General Elections were conducted.

18.  In2011 the Board of Elections redistricting plans for the Erie County Legislature
were rejected by the Erie County Legislature. In 2011 the redistricting for the Erie County
Legislature was ultimately resolved through a law suit in the U.S. District Court for the Western
District of New York when redistricting lines were drawn by the Hon. William Skretny, U.S.

District Court Judge.

19.  The actions of Respondents Ward and Mokhr in redistricting Common Council
seats in the City of Buffalo and the Erie County Legislature are relevant to this Special

Proceeding.

20.  In the spring of 201 1, at the urging of Govemor Cuomo's representative Charlie
King, then Executive Director of the New York State Democratic Party, Respondent Lenihan
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agreed to resign as Chairman of the ECDC, expecting his successor to be Town of Tonawanda
Democratic Chairman John J. Crangle, Jr. (hereinafter “Crangle") At that point Petitioner Max
began to campaign actively for the ECDC Chairmanship and gained considerable ECDC
committeeman support in the Towns of Cheektowaga, Hamburg, Lancaster, Orchard Park,
Tonawanda and West Seneca, as well as the Lovejoy, North, South and University Council
Districts in the City of Buffalo.

2l.  Ultimately Respondent Ward refused to support Crangle for the ECDC
Chairmanship. Ward's failure to support Crangle, coupled with the latter's dissatisfaction
with Ward's 2012 redistricting plan, ultimately led to Crangle's decision to support Max for
ECDC Chairman.

22. When it became apparent that Crangle would not be likely to succeed him, and in
an apparent move to block Max from becoming Chairman, Lenihan decided to stay on as
Chairman until the end of his term in September 2012 even afier the holding on August 25, 2011
of a Going Away party held in his honor and attended by former President William Clinton.

23.  Inthe spring of 2011 the Executive Committee of the Erje County Democratic
Committee nominated the Honorable Mark Poloncarz, then Erie County Comptroller, as the
Democratic Party candidate for County Executive. In November 2011, Mark Poloncarz was
elected Erie County Executive defeating Christopher Collins, The election of Mark Poloncarz is
relevant to this Special Proceeding.

24.  Respondent Ward is a long-time political operative in Erie County Democratic
politics. On several occasions Respondent Ward ran unsuccessfully to become a member of the
Erie County Legislature, F ollowing the election of Lenihan as Democratic Chairman in

September 2002, Respondent Ward, then Town Chairman of the Town of Amherst,





subsequently, in 2004, was elected Democratic Board of Elections Commissioner with a four
year term. In 2008, Ward was re-elected Democratic Board of Elections Commissioner with a
four year term. During certain times relevant hereto, Respondent Ward was also Chairman of
the Town of Amherst Democratic Committee. At all times relevant hereto, Ward’s role as
Secretary to the Erie County Democratic Committee, Board of Elections Commissioner, and
former Town Chairman in the Town of Amherst played an important role in 2012 in his
determination to alter, change, com. 2, consolidate, create and otherwise redistrict the
boundaries of election districts in Erie County with the acquiescence, consent and knowledge of

Respondent Mohr.

2012

25.  In2012 New York State U. S. Congressional lines were required to be redrawn by
the New York State Legislature in light of population shifts in the state as reflected by the 2010
U.S. census. Upon information and belief, the New York Congressional lines were redrawn by

the New York State Legislature with the assistance of a Federal Judge.

26.  In2012, the New York State Assembly and New York Senate lines were required
to be redrawn by the New York State Legislature to reflect population shifts as reflected by the
2010 U.S. census. Upon information and belief, the New York State Assembly and New York
State Senate lines redrawn by the New York State Legislature were completed in the spring of

2012

27.  Upon information and belief, sometime in 2012, Respondent Ward, with the
acquiescence, knowledge and consent of Respondent Mohr, decided to change and create new

election districts in Erie County.
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28.  As aresult of selective and discriminatory redistricting, at the Democratic
reorganizational meeting, committee members not favored by the party leaders or perceived to be
supporters of Respondent Max, including Respondents Ward and Lenihan, tended to have a
lower weighted vote compared to committee members favored by the party organization.

29.  Thus, Petitioners were singled out for negative disparate treatment by
Respondents Ward and Mohr, as government officials, acting under color of state law because of

their political views, speech, affiliations and associations.

30.  Though Respondent Commissioner Mohr is a Republican, upon information and
belief, he knew or was reckless in not knowing about the unlawful redistricting and yet,

acquiesced, approved of or failed to object to such unlawful activity occurring in his immediate
presence.

31.  This unlawful discrimination violates both the First Amendment and the equal

protection clause of the U.S. and New York Constitutions.

32.  This unlawful discrimination is facilitated by a statute that unlawfully creates two
classes of committee members, those whose districts were altered and those whose districts were

not altered.
33.  Thereis no rational basis for creating two classes of committee members.

34.  While political parties in their internal affairs may not be required to follow “one
man, one vote” principles, here, the New York State legislature has, through state action of
legislation, seen fit to deny equal protection of the laws to committee members in unaltered

districts and has also infringed on their freedom of speech by diluting of their votes.
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36.  Petitioners repeat and reallege each and every allegation set forth in paragraphs 1
through 35 of this Verified Petition as if and as though more fully set forth herein.

37. Onorabout July 17, 2012, ending months of political speculation, Respondent
Lenihan publically announced that he would not seek another term as Chairman of the ECDC.
Thereafter several candidates names emerged for the position of Chairman including Petitioner
Max, Respondent Zellner, former City of Buffalo Mayor Anthony Masiello, Niagara Frontier
Transportation Authority Board Member James Eagan, and Mark Panepinto, an attorney and
Democratic Zone Chairman in the City of Buffalo.

38.  Respondents Zellner and Lenihan have enjoyed a longstanding personal and
professional relationship. Initially Respondent Zellner served as a party volunteer to the ECDC
and later as a senior aide to Respondent Lenihan. At all times relevant hereto, Respondent
Zellner was a political appointee to an administrative position with the Erie County Democratic
Legislature which appointment he secured and maintained with the assistance of Respondent

Lenihan and the Democratic majority of the Erie County Legislature.

39.  Oninformation and belief, sometime following Respondent Lenihan’s retirement
announcement, Erie County Executive Mark Poloncarz made no secret of his support for
Respondent Zellner for the position of Chairman of the ECDC, Later Poloncarz publically

declared neutrality, but continued to support Zellner behind the scenes.
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40.  Upon information and belief, prior to and following his 2012 retirement
announcement Respondent Lenihan determined that he would privately support Respondent

Zellner for the position of Chairman of the ECDC.

4l.  Upon information and belief, sometime in 2012, Respondents Zellner, Lenihan
and Ward reached an understanding and agreement that if Zellner were elected Chairman of the
ECDC, Ward would remain Democratic Board of Elections Commissioner and Secretary of the
ECDC.

42.  AsDemocratic Elections Commissioner, Ward was privy to the results of the
2010 Democratic gubernatorial election, 2011 redistricting information for the City of Buffalo
and County of Erie and 2012 redistricting information for New York State Assembly and Senate
and U. S. Congressional lines. As Democratic Elections Commissioner, Ward was also
knowledgeable about the provisions of Election Law § 2-104 which sets forth the statutory
manner in which the weighted vote for election districts is computed based upon the 2010
gubematorial vote in unchanged election districts, and Democratic enrollment for those election

districts changed or created after the 2010 General Election.

combine, consolidate, create, and otherwise redistrict election districts in the cities and towns in

Erie County.

44.  Upon information and belief, sometime in 2012, under the guise of the newly
created district lines for the New York State Assembly, New York State Senate, 2011 Buffalo

Common Council redistricting, and 2011 Erie County Legislature redistricting, Ward, in his
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capacity as Democratic Elections Commissioner citing purported cost efficiencies and savings
utilized Election Law § 4-100 to alter, change, combine, and otherwise modify the boundaries of
election districts in Erie County. Upon information and belief, Ward took this action in
consultation with Respondents Lenihan and Zellner, as well as County Executive Mark
Poloncarz. Ward also took this action with the acquiescence, consent and knowledge of
Respondent Mohr.  The purported reasons cited by Ward for this selective redistricting of
elections districts were pretextual. The redistricting plan undertaken by Ward was actually
politically motivated to entrench himself as Democratic Board of Elections Commissioner and

Secretary of the ECDC.

45.  Sometime in 2012, Respondent Ward, with the acquiescence, consent and
knowledge of Respondent Mohr began the task of altering, changing, combining, consolidating,
creating, redistricting, and otherwise modifying the boundaries of election districts in Erie
County. (Hereinafter "Redistricting Plan") The Redistricting Plan developed and implemented
by Ward, with the acquiescence, consent and knowledge of Respondent Mohr, was not a
comprehensive, uniform and systematic plan to redistrict Erie County election districts.

Instead, the Redistricting Plan was a politically motivated selective redistricting of election
districts designed to entrench Ward as Democratic Board of Elections Commissioner and
Secretary of the ECDC. Upon information and belief, Ward undertook this action in consultation

with Respondents Lenihan and Zellner.

46.  Prior to the implementation of the Redistricting Plan, there were 994 election
districts in Erie County with potentially two (2) Committeemen in each district. Following the
implementation of Ward’s Redistricting Plan, the number of election districts was reduced to 887
with potentially two (2) Committeemen in each district.
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47.  Respondent Ward enacted the Redistricting Plan to entrench himself and to assist
either Respondent Zellner in becoming Chairman of the Democratic Committee or any other
potential Chairman candidate with whom Ward chose to align himself at the ECDC

reorganization meeting.

48.  Inenacting the Redistricting Plan for election districts in Erie County, Respondent
Ward principally focused his activities on the Town of Amherst, where he had formerly served
as Chair of the Town of Amherst Democratic Party and still retained strong support of fellow
Amberst committeemen. Respondent Ward also made other redistricting changes in cities and
towns in Erie County in order to create additional weighted vote to those election districts which
he deemed beneficial to himself when he sought reelection as Democratic Board of Elections
Commissioner and Secretary of the ECDC at the September 2012 biennial organization meeting.

49.  Inenacting the Redistricting Plan, Respondent Ward not only enhanced the
weighted vote in election districts in areas which he perceived to be beneficial to himself, but
also sought to minimize the weighted vote which would be accorded to committeemen in
election districts in other areas of the county, including but not limited to the Towns of
Cheektowaga, Hamburg, Lancaster, Orchard Park, Tonawanda and West Seneca, as well as the
Lovejoy, North, South and University Council Districts in the City of Buffalo. All the
aforenamed were perceived by Ward to be hostile to him and/or favorable to Petitioner Max or
other prospective Democratic candidates for Chairman of the ECDC,

50.  Inshort, Respondent Ward, with the acquiescence, knowledge and consent of
Respondent Mohr, used Election Law § 2-104 and §4-100 to “game the system” to create a
personal political advantage in the weighted Democratic vote at the expense of Petitioners'
rights.
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51. Inatelephone conversation with Petitioner Max on or about mid-August, 2012,
Respondent Ward admitted that the redistricting of election districts was based on political
considerations. Ward stated that he Wwas not going to redistrict in South Buffalo (where he was
politically weak). Referring to his political opponents in South Buffalo, Ward said, “[expletive
deleted) them!” With respect to North Buffalo, Ward stated that he would not redistrict there
because North District Councilman Joseph Golombek was "not with the party."

52.  The effect of the Ward Redistricting Plan as set forth in Exhibit "B" was to give
greater weight to election districts in arcas perceived by Ward as favorable to him and to
minimize the weighted votes of committeemen in areas which he perceived to be hostile to his

re-election and/or favorable to Petitioner Max.

53.  On September 29, 2012, pursuant to written notice dated September 24, 201 2, the
ECDC conducted its biennjal reorganization meeting for the purpose of election of a Chairman

and slate of officers together with the Democratic Election Commissioner., Ward stood for re-

54.  The September 29,2012, ECDC reorganization meeting was conducted in
accordance with party rules adopted at the ECDC reorganization meeting of September 25, 2010.
A true copy of the ECDC rules adopted on September 25, 2010 are annexed hereto as Exhibit

"D ".
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5s. Notwithstanding the provisions of Article I, Section | 1, goveming the order of
business, the official meeting notice of the ECDC dated September 24, 2012, placed the order of

business as follows:

1. Calling of the Roll

2. Election of Officers: Chair, 5 (Five) Vice-Chairs (two at least of whom shall be
women); Secretary; Treasurer; and Sergeant at Arms.
Election of Board of Elections Commissioner

3. Adoption of Rules (current rules are posted at ecdems.com/party rules-also see

enclosed proposed amendments)

- Reports of Committees

- Presentation of Resolutions, Motions, and Notices and Action thereon

. Adjournment

[ B N

56.  Upon information and belief, the order of business of the meeting set forth in the

aforementioned meeting notice was designed by Respondent Ward as Party Secretary and
Lenihan as Chairman of the ECDC to create a voting advantage for Respondent Ward in

connection with the party’s recommendation for the Commissioner of Elections of Erie County.

57.  On September 29, 2012 approximately 1,000 Democratic Committeemen of the
ECDC attended the Party's reorganization meeting at the Hearthstone Manor in Cheektowaga,

New York.
58.  On September 29, 2012 the Democratic candidates for the position of Chairman

were Petitioner Max and Respondent Zellner. Both Petitioner Max and Respondent Zellner

offered proposed slates of officers,

59.  On September 29, 201 2, a secret ballot was held for the position of Chairman of
the ECDC. The counting of the ballots was overseen by New York State Democratic Party Vice

Chairman the Honorable Stephanie Minor, Mayor of the City of Syracuse, New York.

60.  Upon information and belief, as a result of the electoral tally, Respondent Max

17





received a majority of the votes cast for Chairman on the basis of Democratic committeemen in
attendance at the reorganization meeting. However, on the basis of the weighted votes created
by Respondent Ward as a result of his redxstnctmg plan which was utilized by the ECDC.
Respondent Zellner purportedly received 152,098 weighted votes to Petitioner Max’s 113,528
weighted votes, and was announced the winner of the Chairman’s election.

61.  After the announced Chairman election result, Respondent Ward was purportedly
reelected Secretary to the ECDC and was purportedly recommended for a continued four ()]
year term as Commissioner of the Board of Elections of Erie County. Respondents Rivera,
Grant, Connolly, Brown, McLaughlin, Syposs, and Payne were also purportedly elected officers
of the ECDC.

62.  The purported elections of Respondents Zellner as Chairman and Ward as party
Secretary and Democratic Elections Commissioner and Respondents Rivera, Grant, Connolly,
Brown, McLaughlin, Syposs, and Payne as officers were the result of the arbitrary and
capricious action and abuse of discretion resulting from Respondent Ward’s redistricting plan to
benefit himself, Zellner and their slate of Democratic officers. The Redistricting Plan developed
and implemented by Ward with the acquiescence, consent and knowledge of Mohr was arbitrary

and capricious and an abuse of discretion.

63.  The redistricting plan developed by Respondent Ward with the acquiescence,
knowledge and consent of Respondent Mohr was designed and implemented principally to
entrench Respondent Ward in retaining his position as Board of Elections Commissioner and
Secretary to the Erie County Democratic Committee at the party September 29,2012

reorganization meeting by unfairly “gaming the system” for himself to the detriment of
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Petitioners.

64.  The Redistricting Plan developed by Respondent Ward with the acquiescence,
knowledge and consent of Respondent Mohr enhanced the weighted vote of the Town of
Amberst and other cities or towns perceived by Respondent Ward to be favorable to himself and
minimize the weighted vote perceived by Ward to be hostile to himself and/or favorable to

Petitioner Max’s candidacy.

65.  The purported election of Respondent Zellner as Chairman of the ECDC and
Respondent Ward as Secretary to the ECDC and Commissioner of the Board of Elections is
tainted by the arbitrary and capricious actions and abuse of discretion of Respondents Ward and

Mokhr in enacting the 2012 redistricting plan.

66.  Asa result of the foregoing, Petitioners request that the Court determine that the
actions of Respondents Mohr and Ward in enacting the 2012 redistricting plan were arbitrary and
capricious and an abuse of discretion. Petitioners further request that the Court declare null and
void the election of Respondent Zellner as Chairman of the ECDC together with the re-election
of Respondent Ward as Board of Elections Commissioner and Secretary to the ECDC.
Petitioners further request that the Court declare null and void the election of the slate of
Respondents Rivera, Grant, Connolly, Brown, McLaughlin, Syposs, and Payne as officers of the
ECDC. Petitioners further request that the Court declare null and void the rule amendments
adopted at the September 29, 2012 reorganization meeting. Petititioners further request that the
Court order a new election for Chairman, officers and Democratic Board of Elections
Commissioner be required with the vote to be based upon party enrollment in each election

district.
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67.  Petitioners repeat and reallege each and every allegation set forth in paragraphs |
though 66 of this Verified Petition as if and as though more fully set forth herein.

68.  The Erie County Board of Elections is a “public body” within the meaning of
the terms of Section 102 (2) of the New York State Open Meetings Law and an “agency”
within the meaning of the terms of Section 86 (3) of the New York State Freedom of
Information Law.

69.  Respondent Commissioners Ward and Mohr are notorious for their failure to
comply with the media and public notice requirements of Section 104 of the New York
State Open Meetings Law (OML). See Exhibit "E" (4rtvoice article dated June 2012
concerning the Commissioners' failure to timely disclose information concerning election
district changes.)

70.  Upon information and belief, sometime prior to June 6, 2012, Respondents Ward
and Mohr held meetings in which determinations were made to redistrict, alter, change and
otherwise modify the boundaries of election districts in Erie County.

71. Upon information and belief, Respondents Ward and Mokr failed to provide the

outcomes and effects of such redistricting efforts,

73.  Upon information and belief, Respondents Ward and Mohr failed to publicly
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release information on the voter database documenting the results of their redistricting
efforts until the afternoon of June 11, 2012, fully six days after the first day to circulate
designating petitions for election to the party office of Member of the County Committee
(6/5/12).

74.  Upon information and belief, Respondents Ward and Mohr had previously
provided such information available to ECDC headquarters on or about June 6,2012. See

Exhibit "E"

75.  Asaresult of the blatant violation of the Open Meetings Law, the Court is
requested to declare that the meetings were illegally held and that any and all determinations,

rulings, actions taken at such meetings are null and void and without any legal effect whatsoever.

76.  Petitioners repeat and reallege each and every allegation set forth in paragraphs 1
through 75 of this Verified Petition as if and as though more fully set forth herein,

77.  The actions of Respondents Mohr and Ward in creating the 2012 Democratic
redistricting plan were purportedly done in accordance with New York Election Law §§ 2-104
and 4-100, the relevant provisions of which provide:

§ 2-104. County committee; creation
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last preceding gubematorial election, proportional to the party vote cast for
member of assembly or in the event there was no election for member of
assembly, then proportional to the number of enrolled voters of such party in
such district on the list of enrolled voters last published by the board of
elections, excluding voters in inactive status. In a county in which no
additional members are provided for by the rules of the county committee or
the statement filed pursuant hereto the voting power of each member shall

be in proportion to such party vote or, if the election district which such

Added) In a county in which additional members are so provided for, on the
basis of the party vote or enrollment in election districts within such county,
each member shall have one vote. Each member of a county committee shall
be an enrolled voter of the party residing in the county and the assembly
district from which or in the assembly district containing the election district
in which such member is elected except that a member of a county committee
who, as a result of an alteration of assembly district lines, no longer resides
within such assembly district may continue to serve for the balance of the
term to which he was elected.

§ 4-100. Election districts; creation and alteration

1. The State of New York shall be divided into election districts which
shall be the basic political subdivision for purposes of registration and
voting as provided in this chapter.

2. The creation, consolidation, division or alteration of election districts
shall be done by the board of elections.

78.  Petitioners maintain that the cited provisions of New York Election Law § 2-104
as applied to this case are unconstitutional under Article 1, Section 5 of the New York State
Constitution and the 14™ Amendment to the U.S. Constitution because it fails to provide equal
protection of law as to the manner and calculation of the way the vote of Democratic
Committeemen for an existing election district and those in a new election district. As a result of

the foregoing, Petitioners request an order from this court declaring New York Election Law § 2-
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104 unconstitutional as applied to the results of the 2012 Erie County Democratic Committee

reorganization Committee meeting because it fails to provide equal protection of law.

UNDER 42 US.C. § 1983-VIOLATION OF RIGHT TO POLITICAL SPEECH AND
ASSOCIATION AND EQUAL PROTECTION OF THE LAWS—FIRST AND
FOURTEENTH AMENDMENTS, U.S. CONSTITUTION—AGAINST RESPONDENTS
WARD AND MOHR.

79.  Petitioners repeat and reallege each and every allegation set forth in paragraphs 1
through 78 of this Verified Petition as if and as though more fully set forth herein.

80.  Respondents Ward and Mokhr, acting jointly and severally, conspired to and did
redistrict election districts so as to strengthen the voting power of committee members loyal to
respondents Ward and Lenihan and their allies and to weaken the voting power of committee
members independent of party headquarters including the Petitioners. Pickering v. Board of
Education, 391 U.S. 563 (1968).

81.  Respondents Ward and Mohr actions violated the Petitioners’ clearly established
rights to political free speech and association as guaranteed by the First and Fourteenth
Amendments to the United States Constitution as well as their right to equal protection of the laws
as guaranteed by the Fourteenth Amendment.

82.  The Respondents Ward and Mohr knew, or reasonably should have known, that their
conduct violated the Petitioner’s clearly established constitutional right to political free speech.

83.  The Respondents Ward and Mohr acted with intent to violate, or with deliberate or
reckless indifference to, the Petitioners' clearly established First and Fourteenth Amendment rights.

84.  Atall times relevant herein, the Respondents were acting under color of state law.

85.  Asadirect result of the Respondents' conduct, the Petitioners have suffered actual

damages, attomeys' fees, and costs.
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86.  Petitioners repeat and reallege each and every allegation set forth in paragraphs 1
through 85 of this Verified Petition as if and as though more fully set forth herein.

87.  Election Law Section 2-104 violates the rights of voters and committeemen in non-
redistricted election districts by giving them a significantly lower weighted vote than voters and
committee members in election districts that were redistricted.

88.  There is no rational reason for this discrimination.

89.  The statute could have easily provided that for years during which redistricting takes
place, all votes must be weighed according to enrollment.

90.  Thus, the undisputed need for periodic redistricting does not justify creating two
classes of voters and committee members,

1. The Court should declare the statute unconstitutional as applied to the present
matter, vacate the election of officers ar.xd the nomination of an elections commissioner that took
place on September 29, 2012, order the holding of a new election to be conducted with
committeemen weighted voting based on Democratic election district enrollment and enjoining the

Respondents from applying the statute during such meeting.

92.  Petitioners repeat and reallege each and every allegation set forth in paragraphs |

through 91 of this Verified Petition as if and as though more fully set forth herein.
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93.  Even if the Election Law 2-104 is deemed constitutional as applied to intemal party
affairs, it would nevertheless be unconstitutional as applied to the selection of a Democratic
commissioner of elections, a public office.

94.  The Court should declare the statute unconstitutional as applied to voting for
Democratic elections commissioner in Erie County and should order the Respondents to use
weighted voting by party enrollment for such selection, appointment or nomination.

95.  Atall times relevant herein, the Respondents were and will be acting under color of

state law.

AS AND FOR SX H, SEPARAILK Al A FACITION
VIOLATION OF THE EQUAL PROTECTION, CLAUSE AND DOM OF SPEECH
CLAUSES OF THE NEW YORK STATE CONSTITUTION - AGAINST RESPONDENTS
WARD AND MOHR.

UK

96.  Petitioners repeat and reallege each and every allegation set forth in paragraphs 1
through 95 of this Verified Petition as if and as though more fully set forth herein.

97.  Respondents Ward and Mohr, acting jointly and severally, conspired to and did
redistrict election districts so as to strengthen the voting power of committee members loyal to
Respondents Ward and Lenihan and their allies and to weaken the voting power of committee
members independent of party headquarters including the Petitioners.

98.  Respondents Ward and Mohr's actions violated the Petitioners’ clearly established
rights to political free speech and association as guaranteed by Article 1, Section 8 of the New York
State Constitution; their right to equal protection of the laws as guaranteed by Article [, Section 11
of the New York State Constitution; and the right to vote and be represented by officials whose
voting power reflects the number of their constituents. See NY Constitution, Article I, Section 1.

99.  Respondents Ward and Mohr knew, or reasonably should have known, that their

conduct violated the Petitioners' clearly established constitutional rights.

25





100.  Respondents Ward and Mohr acted with intent to violate, or with deliberate or
reckless indifference to, the Petitioner’s clearly established constitutional rights.

101. At all imes relevant herein, Respondents Ward and Mohr were acting under color of
state law,

102.  As adirect result of the Respondents Ward and Mohr's conduct, the Petitioners have
suffered actual damages and costs.

WHEREFORE, Petitioners request a judgment granting them the following relief:

1. A determination that the actions of Respondents Dennis E. Ward and Ralph M.
Mohr in their official capacities as Election Commissioners of the Erie County Board of
Election on or before June 11, 2012 in the alteration, change, combination, consolidation
or creation of Democratic election districts in the Towns of Amherst, New York and in
the cities and towns of Erie County in order to manipulate the weighted vote of certain
Democratic elections districts utilized at the September 29, 2012 biennial reorganization
meeting of the Erie County Democratic Committee for election of its Chairman and
officers and the Democratic Board of Elections Commissioner was arbitrary and
capricious and an abuse of discretion;

2. A determination that the announced results of the September 29, 2012 Erie
County Democratic Committee reorganization meeting which purportedly elected
Respondents Zellner, Ward and a slate of officers be declared invalid and null and void
and of no effect;

3. A determination that Respondent Leonard Lenihan, as former Chairman of the
Erie County Democratic Committee and Jeremy Zellner, as the purported elected

Chairman of the Erie County Democratic Committee, and the Erie County Democratic
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Committee and Respondent officers of the Erie County Democratic Committee be

compelled to conduct a new election for the position of Chairman and officers of the Erie
County Democratic Committee and Democratic Board of Elections Commissioner and
adoption of party rules based upon committeemen weighted voting according to election
district Democratic voter enrollment;

4, A determination that a new election of the Chairman and officers of the Erie

County Democratic Committee and Democratic Board of Elections Commissioner shall

be conducted solely in accordance with the rules of the Democratic County Committee of

Erie County approved on September 25, 2010 and in effect on September 29, 2012

without amendment thereof based upon committeemen elected, excluding Democratic
committeemen appointed and that the election shall be supervised by the court;

5. A determination that Respondents Mohr and Ward in their actions as to the

alteration, change, combination, consolidation or creation of Democratic Election

Districts violated the provisions of the Open Meetings Law of the State of New York

thereby rendering their actions in redistricting Democratic election districts null and void;

6. A determination that New York Election Law Section 2-104, when combined with the
authority granted Respondents Ward and Mohr under of New York Election Law Section 4-100,
is unconstitutional as applied in this case because the actions of Respondents Ward and Mohr
violated Petitioners' clearly established rights to political free speech and association as
guaranteed by Article I, Section 8 of the New York State Constitution and the First Amendment
to the United States Constitution, and further violated their rights to equal protection of the laws
as guaranteed by Article I, Section 11 of the New York State Constitution and the Fourteenth

Amendment to the United States Constitution, and further violated Petitioners' right to vote and
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be represented by officials whose voting power reflects the number of their constituents under

Article I, Section 1 of the New York State Constitution.

7. A determination that the alleged actions of Respondents Ward and Mohr violated

Petitioners' rights under 42 USC Sections 1983 and 1988 and Petitioners are entitled to an award

of compensatory and punitive damages to be determined at the time of trial, together with

attorney's fees and the costs and disbursements of this action.

8. Granting such other and further relief as the court deems just and proper;

Buffalo, New York
October 5, 2012

DATED:
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329 Elmwood Avenue

Buffalo, New York 14222
Telephone No. (716) 881-1890
Facsimile No. (716) 885-3505

JMakowski@aol.com

(4
Peter A. Reese,
49 Starin Avenue
Buffalo, New York 14216

(716) 870-5450
PReese270@aol.com






VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) SS.:
CITY OF BUFFALO )

FRANK C. MAX, JR, being duly sworn, deposes and states that he is a Petitioner herein,
and that he has read the petition herein and know the contents thereof; that the same is true to his

own knowledge; expect for those matters alleged on information and belief, and as to those

A nk cm@

FRANK C. MAX, JR.

matters he believes them to be true.

Swom to before me this
St __5 thday of October, 2012

PETERA Remsg
e
My Commission Expires Sept. 30 ”L{
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VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE )SS.:
CITY OF BUFFALO )

DANIEL S. MCPARLANE, being duly sworn, deposes and states that he is a Petitioner
herein, and that he has read the petition herein and know the contents thereof; that the same is

true to his own knowledge; expect for those matters alleged on information and belief, and as to

those matters he believes them to be true.

DANIEL S. MCPARL

At

Sworn to before me this
5 th day of October, 2012
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VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE )SS.:
CITY OF BUFFALO )

JOHN F. FRACOS, being duly sworn, deposes and states that he is a Petitioner herein,
and that he has read the petition herein and know the contents thereof; that the same is true to his
own knowledge; expect for those matters alleged on information and belief, and as to those

matters he believes them to be true.

1~\.’1;R‘A‘cos\

Swom to before me this
th day of October, 2012

-

PETER A REmSE
Public, State of New yory
" %h%c«%mﬂ
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MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
COUNTY EXBCUTIVE JEeREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
September 11, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Rivera, Julia v. City of Buffalo and
County of Erie

Document Received: Notice of Claim

Name of Claimant: Julia Rivera

920 Tift Street, Apartment 102
Buffao, New York 14220

Claimant's attorney: Richard A. Hall, IV, Esq.
William K. Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221-5986

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ﬂ\./\

Michelle M. Parker
First Assistant County Attorney

MMP:did
Enclosure

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 858-2200 - WwWW. ERIE.GOV





En’!'lucs paper received at the
ie County Attorney's Office

ﬁ'omJ)Wj D,ﬁl: on
the YH- day of %i.; 20} =~
IN THE MATTER OF THE CLAIM OF: L y; 205

‘::: _,L‘_c,_'_a.m./ -1
[\ .\ A —

JULIA RIVERA Sldd 1N \an—,
920 TifRt St. = Assistant County Agenizy
Apartment 102
Buffalo, NY 14220

Claimant,
-against- NOTICE OF CLAIM

CITY OF BUFFALO
City Hall Niagara Square
Suite 1101

Buffalo, NY 14202,

COUNTY OF ERIE
Department of Law
95 Franklin Street
Room 1634
Buffalo, NY 14202,
Respondent.

PLEASE TAKE NOTICE that JULIA RIVERA, hereby makes claim against
CITY OF BUFFALO and COUNTY OF ERIE in support thereof Claimant alleges:

1. That the undersigned Claimant, JULIA RIVERA, residing at 920 Tifft Street,
Apartment 102, Buffalo, NY 14220, by and through her attomey, RICHARD A. HALL, IV, 6720
Main Street, Suite 100, Williamsville, NY 14221-5986, claims damages against the CITY OF
BUFFALO and COUNTY OF ERIE, for personal injuries, pain and suffering, general and special
damages, medical expenses, and property damages sustained by her.





2. That the said injuries were sustained by JULIA RIVERA on July 23, 2012
between the hours of 1:30 and 2:00 P-m. Ms. Rivera fractured her nose and fractured her left
elbow on that day when she was caused © trip and fall on the unsafe, poorly maintained unleveled
sidewalk. The sidewalk, located on TifRt Street in the City of Buffalo, County of Erie, beside the
Holy Family Church, which is situated between 1885 South Park Avenue and the Holy Family
Senior Apartments formerly known as HolyFamily Elementary School, located at 920 Tifft Street,
is owned and maintained by the CITY OF BUFFALO and the QOUNTY OF ERIE.

3. That the said area is designated for the elderly and the Claimant's damages and
injuries occurred as a result of the negligence, carelessness, and reckless disregard for the safety of
others including Claimant, JULIA RIVERA, by the CITY OF BUFFALO and the COUNTY OF
ERIE, its servants, agents or employees by not maintaining the sidewalk in that location.

4. That the aforesaid CITY OF BUFFALO and COUNTY OF ERIE by and
through its agents, servants and employees are believed to have had actual or constructive notice of
the dangerous condition and hazard caused by said activity.

5. That as a result of the foregoing, the Claimant, JULIA RIVERA, sustained very
serious injuries, sustaining a fractured nose and fractured left elbow and various other injuries.
Some of these injuries will be of a permanent or indefinite duration, and Claimant, JULIA
RIVERA, has and will, in the future be forced to expend sums of money for hospitals, doctors and

other medical expenses.





negligence of the CITY OF BUFFALO and COUNTY OF ERIE and through its agents, servants
and employees and without any negligence on the part of the Claimant contributing thereto.

DATED: Williamsville, New York
August 31, 2012

Office and P.O, Address
6720 Main Street
Suite 100

Williamsville, NY 14221-5986
(716)633-3535





STATE OF NEW YORK )
COUNTY OF ERIE ) ss

I, Julia Rivera, being duly swom, depose and say that she is the Claimant in this
action; that she has read the foregoing Notice of Claim and know the contents thereof; that the same

isuuetoﬂxekmwledpofdeponats, e&ceptastomattezsﬂieleinstatedtobealle@don
information and belief, and that as to those matters they believe themto be true.

1 Julia Rivera







CoOuNTY OF ERIE

MICHAEL A. SIRAGUSA

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

ERIE COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXBCUTIVE Jeremy C. Totx
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

September 26, 2012

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant’s attorney:

Whitfield, Yvonne v. County of Erie,
Erie County Medical Center
Corporation, William H. Dice, M.D.,
University Emergency Medical
Services, Inc.

Summons and Complaint

Yvonne Whitfield
101 Bickford Avenue
Buffalo, New York 14215

Mark H. Cantor, Esq.

Cantor, Dolce, Panepinto, P.C.
1600 Main Place Tower

350 Main Street

Buffalo, New York 14202

Should you have any questions, please call.

MMP.did
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /y\/\\ M ‘pwk
Michelle Parker
First Assistant County Attorney

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 858-2200 - WWW.ERIE.GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

YVONNE WHITFIELD
101 Bickford Avenue
Buffalo, New York 14215
Plaintiff
v.

COUNTY OF ERIE

Erie County Department of Law
95 Franklin Street, Suite 1634
Buffalo, New York 14202

ERIE COUNTY MEDICAL CENTER CORPORATION
462 Grider Street
Buffalo, New York 14215

WILLIAM H. DICE, M.D.

University Emergency Medical Services, Inc.
462 Grider Street

Buffalo, New York 14215

UNIVERSITY EMERGENCY MEDICAL SERVICES, INC.

462 Grider Street
Buffalo, New York 14215

Defendants.

TO THE ABOVE NAMED DEFENDANT(S):

SUMMONS SERVED
WITH COMPLAINT

Index No: J:ZLtZ. ~32N77

This paper received at the
Erie County Attorney's Office

from

ssistant County Ajorney

YOU ARE HEREBY SUMMONED to answer the Amended Complaint in this action,
and serve a copy of your answer, or, if the complaint is not served with an Amended Summons,
to serve a notice of appearance on the plaintiffs’ attomney within twenty (20) days after service of
this summons, exclusive of the day of service, or within thirty (30) days after completion of
service where service is made in any other manner than by personal delivery within the State. In
case of your failure to appear of answer, judgment may be taken against you by default for the

relief demanded in the complaint.

Erie County is designated as the place of trial on basis of residence of plaintiff{s), who
reside in the County of Erie at 101 Bickford Avenue, Buffalo, New York 14215.





DATED:

Buffalo, New York
September 14, 2012

tJ

/’Za Y L

Mark H. Cantor, Esq.

Cantor, Dolce & Panepinto, P.C.
Attorneys for Plaintiff

1600 Main Place Tower

350 Main Street

Buffalo, New York 14202

(716) 852-1888






STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

YVONNE WHITFIELD
Plaintiff
V.
COUNTY OF ERIE, COMPLAINT
ERIE COUNTY MEDICAL CENTER CORPORATION Index No.

WILLIAM H. DICE, M.D.,
UNIVERSITY EMERGENCY MEDICAL SERVICES, INC.,

Defendants.

The plaintiff, YVONNE WHITFIELD, above named by her attorneys, Cantor, Dolce &
Paneplinto, P.C., as and for her Complaint against the defendants, COUNTY OF ERIE, ERIE
COUNTY MEDICAL CENTER CORPORATION, WILLIAM H. DICE, M.D,, and
UNIVERSITY EMERGENCY MEDICAL SERVICES, INC., herein alleges:

1. That at all times hereinafter mentioned, the plaintiff was and continues to remain a
resident of the State of New York and County of Erie residing at 101 Bickford Avenue, Buffalo,
New York 14215.

2. That upon information and belief and at all times herein after mentioned, the
defendant County of Erie (hereinafter “COUNTY OF ERIE”) is a municipal corporation

authorized to do business and doing business within the State of New York and County of Erie.

3. That upon information and belief; the defendant Erie County Medical Center

Corporation (hereinafter "ECMCC”) is a public company authorized to conduct business in the





State of New York and located at 462 Grider Street in the City of Buffalo, County of Erie.

4. That upon information and belief and at all times hereinafter mentioned, the
defendant, Dr. William H. Dice (hereinafter “DICE") was and continues to remain a duly
licensed physician, who resides in the State of New York and County of Erie and was employed
by the defendant University Emergency Medical Services, Inc. (hereinafter “UNIVERSITY™),
and at all times was acting in furtherance and the scope of his employment with the defendant
UNIVERSITY.

7. That on or about the 17" day of January, 2012, with a medical history of a recent
transient ischemic attack of November 11, 2011, a history of atrial fibrillation, a heart valve in
place, high blood pressure, with presenting symptoms of left side headache and blurred vision,
and having a sub-therapeutic INR of 1.5 while on Coumadin, the plaintiff came under the care
and treatment of the defendants with a history that placed her with great risk of a stroke and
presenting with the signs and symptoms of a stroke, as well as actually experiencing a stroke.

8 Nevertheless and at the aforesaid time and place, and despite having all the above
information at their disposal, the defendants carelessly, recklessly, and negligently deviated from
accepted standards of medical care by discharging the plaintiff from ECMCC and ECMC on the
17" day of January, 2012, on the 17" day of January, 2012.

9. That as a result of the carelessness, recklessness and negligence of the defendants,
plaintiff’s stroke-like symptoms persisted, she did not receive the urgent medical care that was
warranted under the circumstances, resulting in her having and experiencing a severe stroke,
resulting in her admission at Millard Fillmore Gates Circle Hospital on January 18, 2012,

resulting in her having to undergo surgery. prolonged hospitalization, nursing and medical care, a





loss of the ability to speak and comprehend, loss of the ability to walk normally, resulting in her
having to obtain expensive rehabilitative and medical care and to incur all associated medical
expenses, both past and future, to have pain and suffering and loss of enjoyment of life, both past
and future, all to her damage in an amount which exceeds the jurisdictional limits of all lower
courts which would otherwise have jurisdiction over this matter.

10.  That one or more exceptions of Article 16 of the CPLR apply to this action.

11.  That with respect to the defendant COUNTY OF ERIE. plaintiff did heretofore
file and serve a Notice of Claim within 90 days of the happening of this incident; she has
presented for an oral examination pursuant to Section 50-h and has otherwise cooperated with the
defendant COUNTY OF ERIE, resulting in her being able to present this lawsuit.

WHEREFORE, the plaintiff, YVONNE WHITFIELD demands judgment against the
defendants County Of Erie, Erie county Medical Center Corp., William H. Dice, M.D., and
University Emergency Medical Services, Inc., in an amount that will exceed the jurisdictional
limits of all lower courts which would otherwise have jurisdiction over this matter; together with
the costs and disbursements of this matter and for such other and further relief as the court may
deem just and proper.

DATED: Buffalo, New York
September 14, 2012

) 7
// ﬂn‘( / / é‘m/ét
Mark!H. Cantor, Esq.
Cantor, Dolce & Panepinto, P.C.
Attorneys for Plaintiff
1600 Main Place Tower
350 Main Street
Buffalo, New York 14202
(716) 852-1888






STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

YVONNE WHITFIELD

Plaintiff CERTIFICATE OF MERIT
V.
COUNTY OF ERIE, Index No:

ERIE COUNTY MEDICAL CENTER CORPORATION,
WILLIAM H. DICE, M.D., AND
UNIVERSITY EMERGENCY MEDICAL SERVICES, INC.

Defendants.

MARK H. CANTOR, ESQ., first being duly sworn, deposes and says:

1. That I am an attomey at law duly licensed to practice in the courts of the State of New
York and am the attorney for the plaintiffs herein. Assuch, I am fully familiar with the facts and
circumstances surrounding this action.

2. This Certificate of Merit is executed in compliance with Section 3012(a) of the Civil
Practice Laws and Rules of the State of New York.

3. That I have reviewed the facts and circumstances of this case and have consulted with
one or more duly licensed physicians in connection with the merits of this action.

4. That it is the belief of your deponent that the physicians consulted are knowledgeable
in the relevant issues in this action.

5. Based on this review and consultation, there is a reasonable basis for the

commencement of this action. )
: "
/ /// :(/*-L /‘F‘ (im/{‘\\-

MARK H.'CANTOR, ESQ.

Swom to before me this

70th_ day of-Juty, 2012
Wee-

Septem
Notafy Public

LINDA M. WORONIECKI
Notary Public, State of New York

ified in Erie Coun
oy Qualified in "eAug l:lSt %'20 5







MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
= JERemY C. ToTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

October 15, 2012

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attomey:

Devane, Benjamin by Terry, Monica as
png v. City of Buffalo, County of Erie, et
al.

Notice of Claim

Monica Terry
732 Niagara Street
Buffalo, New York 14213

James M. O'Keefe, Esq.
William Mattar, P.C.

6720 Main Street, Suite 100
Williamsville, New York 14221

Should you have any questions, please call.

MMP:did
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

oy L £

Michelle M. Parker
First Assistant County Attorney

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 —~ PHONE: (716) 858-2200 - WWW_ERIE.GOV





IN THE MATTER OF THE CLAIM OF:

MONICA TERRY as parent and natural guardian of
BENJAMIN DEVANE, infant
732 Niagara Street
Buffalo, New Yodk 14213
Claimant,
.minst.
CITY OF BUFFALO
1100 City Hall

65 Niagara Square
Buffalo, New Yok 14202, and

CITY OF BUFFALO SCHOOL DISTRICT
720 City Hall
Buffalo, New Yok 14202, and

CITY OF BUFFALO BOARD OF EDUCATION
720 City Hall
Buffalo, New Yok 14202, and

CITY OF BUFFALO SCHOOL 49
Division of Real Estate Room 1202
City Hall

Buffalo, New Yok 14202,

BUFFALO SEWER AUTHORITY
1038 City Hall
Buffalo, New Yok 14202,

ERIE COUNTY WATER AUTHORITY
295 Main Street, Room 350
Buffalo, NY 14203

ERIE COUNTY
95 Franklin Street
Buffalo, NY 14202

ERIE COUNTY DIVISION OF SEWER
MANAGEMENT

95 Franklin Street

Buffalo, NY 14202, and

WESTSIDE COMMUNITY SERVICES
161 Vennont Street
Buffalo, New Yok 14213

Respondents.

NOTICE OF CLAIM





PLEASE TAKE NOTICE that the undersigned MONICA TERRY as parent and natural
guardian of BENJAMINE DEVANE, aninfant, hereby presents, in accordance with the General
Municipal Law Section 50-¢ and the New York Public Authorities Law Section 1067, this Notice
of Claim and hereby makes claim against the City of Buffalo, City of Buffalo School District,
City of Buffalo Board of Education, City of Buffalo School 49, Buffalo Sewer Authority,

Erie County, Erie County Water Authority, Erie County Division of Sewer Management, and
Westside Community Services, and in support thereof alleges:

1. TheClaimant is MONICA TERRY as parer;t and natural guardian of
BENJAMIN DEVANE, infant, and they reside at 732 Niagara Street, Buffalo, New York 14213.
They are represented by counsel: WILLIAM MATTAR, P.C.; James M. O'Keefe, Esq.,

6720 Main Street, Suite 100, Williamsville, NY 14221-5986 (716) 633-3535.

2. Thenature of the Claim is one to recover damages for personal injuries and
conscious pain and suffering, change of lifestyle, loss of enjoyment of life, general and special
damages, medical expenses and property damage and all othey damages allowed by law resulting
from the injuries suffered by the Claimant, as a result of the negligence of the City of Buffalo,
City of Buffalo School District, City of Buffalo Board of Education, City of Buffalo School 49,
Buffalo Sewer Authority, Erie County, Erie County Water Au.thority, Eric County Division of
Sewer Management, and Westside Community Services in their maintenance, management,
operation, and contro! of the sewer drains on or about the basketball court located at
161 Vermont Street, Buffalo, New York, and more specifically, in failing to ensure the premises
in general were managed, maintained, and controlled in such a manner as to provide a safe arca

for individuals to walk.





3. Theincident which forms the basis of the claim herein occumred at
approximately 12:30p.m.on Wednesday, August 1, 2012 at 161 Venmont Street in the City of
Buffalo, Countyof Erie and Stateof New York. On that date end at that time, the Claimant was
playing basketball and stepped into a damaged storm drain, which was owned, constructed, and
maintained by the City of Buffalo, City of Buffalo School District, City of Buffalo Board of
Education, City of Buffalo School 49, Buffalo Sewer Autharity, Erie County, Erie County Water
Authority, Erie County Division of Sewer Management, and Westside Community Services,
causing him to fall to the ground and suffer bodily injury. Photogaphs depicting the area where the
Claimant fell are attached as Exhibit A.

| 4. That as aresult of the foregoing, the Claimant sustained serious and substantial
injuries, including lacerations to his left leg requiring sutures and other injuries which necessitated
emergency medical attertion. These injuries may be of a permanent and indefinite duration, and the
Claimant MONICA TERRY as parent and natural guardian of BENJAMIN DEVANE hasbeen and
may be forced to expend sums of money for hospitals, doctors, and other medically related
expenses. Other injuries will be disclosed es revealed through diagnosis by treating physicians and
other medical persormel. A copy of the Claimant’s treatment records conceming this incident are
attached as Exhibit B. Photographs ofhis injury are attached & ExhibitC.

5. Thet the said injuries were occasioned solely and wholly asa result of the
negligence of the the City of Buffalo, City of Buffalo School District, City of Buffalo Board of
Education, City of Buffalo School 49, Buffalo Sewer Authority, Erie County, Erie County Water
Authority, Erie County Division of Sewer Management, and \.Nestside Community Services, in
their ownership, maintenance, safety and management of their property.

6. The City of Buffalo, City of Buffalo School District, City of Buffalo Board of
Education, City of Buffalo School 49, Buffalo Sewer Authority, Erie County, Erie County Water





Authority, Erie County Division of Sewer Management, and Westside Community Services by
and through their agents, servants and employees had actual or constructive notice of the
dangerous condition and hazard.

7. That the said injuries were occasioned partly and wholly as a result of the
negligence of the City of Buffalo, City of Buffalo School District, City of Buffalo Board of
Education, City of Buffalo School 49, Buffalo Sewer Authoriiy, Erie County, Erie County Water
Authority, Erie County Division of Sewer Management, and Westside Community Services, and
through their agents, servants and employees and without any negligence on the part of the
Claimant contributing thereto.

WHEREFORE, the Claimant requests that this claim be allowed and paid by the
City of Buffalo, City of Buffalo School District, City of Buffalo Board of Education, City of
Buffalo School 49, Buffalo Sewer Authority, Erie County, Erie County Water Authority, Erie

County Division of Sewer Management, and Westside Community Services.





PLEASE TAKE FURTHER NOTICE, that unless said claim is adjusted and paid
by the City of Buffalo, City of Buffalo School District, City of Buffalo Board of Education, City
of Buffalo School 49, Buffalo Sewer Authority, Erie County, Erie County Water Authority, Erie
County Division of Sewer Management, and Westside Community Services within thirty (30)
days from the date of service of the Notice of Claim, said Claimant intends to commence an adtion
in the Supreme Court of the State of New York against the Respondents, seeking a sum which
exceeds the jurisdictional limits of all lower courts which waould otherwise have jurisdiction,

together with interest, costs and disbursements.

DATED: September 27, 2012

Jam . O’ Keefe, Esq.
WH.LIAM MATTAR, P.C.
Attomeys for Claimant

Office and Post Office Address
6720 Main Street, Suite 100
Williamsville, NY 14221-5986
(716) 633-353S





VERIFICATION

Monica Terry, as Parent and Natural Guardian of Benjamin Devane, an infant, being duly swom,
depose and say that she is the Claimant in this action; that she has read the foregoing Notice of
Claim and knows the contents thereof; that the same is true to her knowledge, except as to
matters therein stated to be alleged on information and belief, and that as to those matters they

believe them to be true. /

-

Monica Tery” (’U\(Wa/

wom to before me this
day of September, 2012

\
Notary Publi

TERILYN J. YOUSEY
Notary Public - State of New York
No. 01YO681 72606c .
Quglified in Erie County
My Commission Expires August 13, 2075
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COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

October 15, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Glenn, David by Gillison, William, as
Power of Attorney v. County of Erie and
Erie County Sheriff's Department

Document Received: Notice of Claim

Name of Claimant: David Glenn

701 East Delavan Street
Buffalo, New York 14215

Claimant's attorney: Roland M. Cercone
Law Office of Roland M. Cercone,
PLLC
484 Delaware Avenue
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: m s

Michelle M. Parker
First Assistant County Attorney

MMP:did
Attachment

95 FRANKLIN STREET. ROOM 1634, BUFFALO, NEW YORK 14202 ~ PHONE: (716) 858-2200 - WWW.ERIE.GOV





STATE OF NEW YORK
COUNTY OF ERIE : SUPREME COURT

IN THE MATTER OF THE CLAIM OF

WILLIAM GILLISON as P/A for
DAVID GLENN,

Claimants, NOTICE OF CLAIM
-against-

COUNTY OF ERIE, NEW YORK, and/or d/b/a the
ERIE COUNTY SHERIFF’S DEPARTMENT,

Respondents.

PLEASE TAKE NOTICE, that WILLIAM GILLISON as P/A for DAVID
GLENN, pursuant to statutes and such cases made and provided, do hereby make claim
against the COUNTY OF ERIE, NEW YORK, dba ERIE COUNTY SHERIFF’'S
DEPARTMENT, and in support of such claim does hereby state the following:

1. The Claimant's post office address is 701 East Delavan Street, Buffalo,
New York 14215.

2. The Claimant's attorney is the Law Office of Roland M. Cercone, PLLC,
484 Delaware Avenue, Buffalo, New York 14202.

3. The nature of this claim is for negligence and not properly caring for the
claimant who was an inmate held in the Erie County Holding Center; not giving the
claimant proper medicine, medical and mental health treatment and attention; not keeping
the claimant under proper watch; not properly resolving the situation in cutting the
claimant down.

4. That on or about June of 2012 the claimant, David Glenn, became an

inmate at the Erie County Holding Center in the County of Erie, State of New York.





That upon information and belief, the Erie County Sheriff’s Department is in charge of
monitoring, staffing and maintaining such holding center.

s. That upon information and belief, the County of Erie, State of New York,
employees, agents and/or representations are the Erie County Sheriff’s Department and
their employees. That during the course of the claimant’s stay at the Erie County
Holding Center, he made numerous requests for medicine, medical and mental health
treatment from the agents, employees and/or representatives of the respondents. That the
respondents failed to provide adequate and proper medicine, medical and/or mental
health counseling. That based upon the claimant’s actions, statements and requests the
respondents should have known or have reason to know that the claimant had physical
and/or mental issues that could have resulted in causing harm to himself, That on or
about July 8, 2012, the claimant attempted suicide at the Erie County Holding Center.

6. That upon information and belief, the plaintiff was cut to the floor by the
respondents, their agents, employees and/or representatives in the course of the suicide
and falling to the floor, the claimant sustained extremely serious injuries.

7. That by reason of the premises, the claimant, DAVID GLENN, suffered
certain severe permanent and painful injuries, and medical expenses, all to her damage
pursuant to General Municipal Law §50 (e¢) and CPLR §3017 (c).

10.  That the amount of damages sought by the Claimant exceeds the
jurisdictional limits of all lower courts, and this action is properly brought before the

Supreme Court of Erie County, New York pursuant to CPLR §3017 (c).





WHEREFORE, the Claimant requests this claim be allowed and paid by the
Respondents, COUNTY OF ERIE, NEW YORK d/b/a ERIE COUNTY SHERIFF’S
DEPARTMENT.

DATED: October 4, 2012

DAVID GLENM

Swomn and Subscribed to Before Me
This __ g™ dayof O, twbev  2012.

ey S

Notary Public
Ro\m«l M. Corceva
Qoatified 1 e Stake{ New York
Cowx*-—-y JI Erie
My Commmicsiom Excpann 3234






VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) SS:
CITY OF BUFFALO )

WILLIAM GILLISON, being duly sworn, deposes and says: I am the Claimant
in the above-referenced action; I have read the foregoing Notice of Intention to Make
Claim and know the contents thereof; the same is true to my own knowledge as to the

matters stated therein to be alleged upon information and belief, and as to those matters I

believe it to be true.
s |
WILLIAM GyzLISON
STATE OF NEW YORK )
COUNTY OF ERIE ) SS:
CITY OF BUFFALO )

Onthe_ S day of _OcYeber . 2012, before me the subscriber

personally appeared, WILLIAM GILLISON as Power of Attorney, known to me to be
the individual described in and who executed the foregoing instrument, and who duly

acknowledged to me that she executed the same.

(e

Notary. Public

Rc\‘\ac‘l VV\ C-Qt"(.cv\c

Qoo fied (o > 93 J( ijo vk
Cou.d—-./ 4( Er /;.'

/"\7 Comml.s's:;m 541&/\“ 2‘1’3lls






COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
CoUNTY EXECUTIVE JereMy C. TotH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
October 15, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Mederski, Emily (Infant) by Edmund
Mederski as png and Valerie Mederski v.
County of Erie (Parks Dept.) (Premises

Liability)
Document Received: Notice of Claim
Name of Claimants: Edmund Maderski as png of Emily

Mederski & Valerie Mederski
4345 Shimerville Road
Clarence, New York 14031

Claimant's attorney: Jennifer R. Scharf
Duke, Holzman, Photiadis & Gresens LLP
1800 Main Place Tower
350 Main Street
Buffalo, New York 14202-3718

1]





Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ﬂ\z\ C/&\*M-— P@/t(/\/

Michelle M. Parker
First Assistant County Attorney

MMP:did

Enclosure

2|





In the Matter of

EDMUND MEDERSKI,

Individually and as Parent and Natural Guardian of
EMILLY MEDERSKI

4345 Shimerville Road

Clarence, NY 14031 and

VALERIE MEDERSKI
4345 Shimerville Road
Clarence, NY 14031

-against-

COUNTY OF ERIE
95 Franklin Street, Suite 1634
Buffalo, New York 14202

VERIFIED NOTICE OF CLAIM

/

A3wony Aunoy myé;v

TO: COUNTY OF ERIE
95 Franklin Street, Suite 1634
Buffalo, New York 14202

uo woy
B0 s4swony Kunoy oy
W 18 PoAraces saded syy |

This paper received at the
Erie County Attorney's Office

from on

PLEASE TAKE NOTICE, that Edmund Mederski, individually and as parent and

natural guardian of Emilly Mederski, and Valerie Mederski (“Claimants”), hereby give notice of a

claim against the County of Erie (“County”) for negligence, and demand damages from the

County in a sum to be determined after proper adjudication of the above claim, for personal

injuries sustained by Emilly Mederski by reason of the wrongful, negligent and careless acts and

omissions of the County, its agents, servants or employees, and in support thereof Claimants

state:





1 The name and address of claimants and attorney are:

CLAIMANTS:

Edmund Mederski,

Individually and as Parent and Natural Guardian of
Emilly Mederski (DOB: 7/19/1999)

4345 Shimerville Road

Clarence, NY 14031

VALERIE MEDERSKI

4345 Shimerville Road
Clarence, NY 14031

ATTORNEY:
Jennifer R. Scharf, Esq.
Duke, Holzman, Photiadis & Gresens LLP
1800 Main Place Tower
350 Main Street
Buffalo, New York 14202-3718
Tel.: 716-855-1111
jscharf@dhpglaw.com
2. The nature of the claim: This is a claim against the County for damages
due to personal injuries sustained by Emilly Mederski caused by, upon information and belief,
the negligence of the County arising from and relating to the County’s negligent design,
construction, maintenance, and/or supervision of Niawanda Park, the County’s affirmative
creation of a dangerous condition, and/or the County’s failure to warn of or guard against
dangerous conditions within Niawanda Park.
3. The time when, the place where and the manner in which the claim

arose: On or about June 23, 2012 in the early afternoon (at a time from approximately 12:00

p.m. to 2:30 p.m.), Emilly Mederski, an infant, was injured by a dangerous, decaying,





dilapidated, concrete slab/pier at the edge of the Niagara River from which she slipped on
and/or fell, severely cutting her right leg on said slab/pier, and falling into the Niagara River.
The slab/pier is an unfenced, unguarded area within Niawanda Park adjacent to the Riverwalk
path at a location open to the public without restriction or warning. There is a dangerous
condition in the area where Emilly fell, including a manmade jagged, rocky edge with rusted
metal protruding from the rock/concrete. The location is identified in photos, attached hereto
as Exhibit A.

4. The injuries occurred on the pier/slab, near the water’s edge, and in the
water. This location is just beyond the Riverwalk path, near the park entrance at the
intersection of Niagara Street and Gibson Street. The site of the accident can be identified as
being near several yellow, flat boulders located in between the Riverwalk path and the Niagara
River; the manmade jagged rocks/concrete and rusty metal near and in the water over the edge
of the Riverwalk. The location is identified in photos, attached hereto as Exhibit A.

5. The items of damage or injuries claimed include: Upon information and
belief, Emilly sustained personal injury to her body including a severe, deep laceration to her
right leg. The open wound was exposed to water in the Niagara River and became infected
with Necrotizing fasciitis (the “flesh eating” bacteria). The wound required stitches and became
severely infected. Emilly required hospitalization, intravenous PICC line for antibiotics, a wound
vac, regular debridement of the wound, and experienced a limitation of use and activity, as well
as severe pain and suffering, which is ongoing. Emilly required surgery on her leg to remove
infected tissue, causing damage that, upon information and belief, is permanent in nature.

Emilly has been restricted from participating in physical activities, was required to use a





wheelchair and crutches, and was confined to hospital and home. For weeks, Emilly was
confined to bed and couch, only moving to use the bathroom. As a result of her injuries and
treatment, Emilly required a high protein diet, consisting of protein shakes four times per day.
Emilly was prohibited from going outside, being in the sun, and showering; she has been unable
to attend family gatherings, birthday parties or any other activities that were expected to be
part of her summer. Emilly’s wound vac had to be monitored and changed by a nurse, who
would come to the home three times per week. Emilly was forced to endure the painful
process of having her wound vac changed three times per week. Emilly has been prescribed
Lortab for her pain. Emilly still has an open wound, which now is covered by a dry wrap that
must be changed daily. She remains unable to walk normally and is severely restricted in all
activities because of the damage she sustained to her leg and muscle. Upon information and
belief, even after the wound closes, Emilly will have significant, permanent scarring and
cosmetic damage. There is a potential that Emilly will require future surgeries and medical
intervention for her injuries. Emilly suffered other injuries to her arms, legs, and torso including
lacerations and bruises. Emilly’s injuries are ongoing and developing. Emilly will continue to
require medical care and treatment, continues to be limited in activity, and continues to
experience pain and suffering. Edmund Mederski has incurred expenses in connection with
Emilly’s injuries and treatment and the household income has decreased by reason of Valerie
Mederski’s leave of absence from work, which was required to care for Emilly Mederski.
Valerie Mederski was forced to take an unpaid leave of absence from employment because

Emilly required continuous and specialized care from her. Claimants have been damaged as a

result of the County’s negligence.





6. This notice is made and served on behalf of the Claimants in compliance

with the provisions of General Municipal Law § 50-e and such other laws and statutes as are in

the case made and provided.

PLEASE TAKE FURTHER NOTICE that Claimants demand payment of said claim,
and unless said claim is paid within a reasonable time it is the intention of Claimants to

commence a suit against the County to recover the sum claimed.

WHEREFORE, Claimants demand judgment against County in an amount to be

determined upon the trial of this action, together with the costs and disbursements of this

action.





Dated: September 13, 2012

Duke, HOLZMAN, PHOTIADIS & GRESENS LLP
Attorneys for Claimants

Bv@kdﬂﬂﬁ%ﬁﬂw
Jennifer R.

1800 Main Place Tower

350 Main Street

Buffalo, New York 14202-3718
(716) 855-1111





STATE OF NEW YORK )
)SS:

COUNTY OF ERIE )

I, EDMUND MEDERSKI, individually and as parent and natural guardian of Emilly
Mederski, am a Claimant in the above entitled action. | have read the foregoing Notice of Claim
and know the contents thereof. The contents are true to my own knowledge, except as to
matters therein stated to be alleged upon information and belief, and to those matters | believe

them to be true.
==t /%-wé/

Edmund Mederski

Subscribed and Sworn to me on

_Laﬁ day of September, 2012

Nota P%s E. TUCKER

Notary Public Sta ew York
Qualified in Ni un
My Commission Expires 3 2.+/4






STATE OF NEW YORK )

COUNTY OF ERIE )

|, VALERIE MEDERSKI, am a Claimant in the above entitled action. | have read the
foregoing Notice of Claim and know the contents thereof. The contents are true to my own

knowledge, except as to matters therein stated to be alleged upon information and belief, and
to those matters | believe them to be true.

LY

Valerie Mede

Subscribed and Sworn to me on

_[ﬁ day of September, 2012

M
Notary Publi

MARY E. TUCKER

Notary Public Statg of York
Qualified in NM:W
- T 117 S

My Commussion Expires J
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COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
CoUNTY EXBCUTIVE JErReMY C. ToTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

October 15, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Schlager, Dolores v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Dolores M. Schlager

1314 Mineral Springs

West Seneca, New York 14224
Claimant's attorney: Adam B. Conners, Esq.

Freid and Klawon

17 Beresford Court

Williamsville, New York 14221

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: MM‘IQVAW
Michelle M. Parker
First Assistant County Attorney

MMP:dld

Enclosure

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 142012 - PHONE: (716) 858-2200 - WWW.ERIE.GOV





'.I'his paper received at the
Erie County Attorney’s Office

from on
the l
DOLORES M. SCHLAGER, —deyot 0ot 20/2
1314 Mineral Springs %@Qﬂ?\

7L
(22

West Seneca, NY 14224 e W C /A
/7 Assistant County Attorney
Claimant,
V. NOTICE OF CLAIM
THE COUNTY OF ERIE
Respondent.

TO: THE COUNTY OF ERIE

PLEASE TAKE NOTICE that Claimant, DOLORES M. SCHLAGER, hereby makes
claim against THE COUNTY OF ERIE, in support there of states:

1. Claimant is DOLORES M. SCHLAGER; post-office address: 1314 Mineral Springs,
West Seneca, New York 14224,

2. Claimant’s attomey is ADAM B. CONNERS, ESQ., of FREID AND KLAWON, 17
Beresford Court, Williamsville, New York 14221,

3. This claim is made against THE COUNTY OF ERIE with offices located at 95
Franklin Street, Buffalo, New York 14202.

4. The claims set forth herein arose on or about July 31, 2012, at approximately 4:35
p.m., when Claimant, DOLORES M. SCHLAGER, sustained personal injuries when her vehicle
was struck rom behind while attempting to pull into her driveway on Mineral Springs.

5. As far as Claimant is now able to determine, she sustained personal bodily injuries,
including broken ribs, neck pain, as well as consequential pain and suffering and other general
and special damages as a result of the incident of July 31, 2012.

6. Claimant sustained said damages and the claims herein arose due to the Respondents’





negligence, in and among other things, installing and maintaining an improper, inadequate, and
dangerous traffic control device, and installing and maintaining an improper, inadequate, and
dangerous configuration of streets.

WHEREFORE, Claimant demands that Respondent, THE COUNTY OF ERIE, adjust
and pay her claims, and in default thereof, Claimant will commence an action to recover the

amount of damages to which she is entitled.

DATED: September17, 2012 :
DOLORES M. SC%ZAGER 3

-
e ————

B. ERS, ESQ, e
FREID AND KLAWON
Attorneys for Claimant
17 Beresford Court
Williamsville, NY 14221





VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) ss:

DOLORES M. SCHLAGER, being duly sworn, deposes and says that she
is the Claimant in this action; that she has read the foregoing Notice of Claim and knows the
contents thereof; that the same is true to the knowledge of respondent, except as to the

matters therein stated to be alleged upon information and belief, and that as to those matters

DOLORES M. SCHLAGER 3

she believes it to be true.

Swaqm to before me this
ay of October, 2012

bl

ey | 1013






