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CouNTY OF ERIE

MARK C. POLONCARZ MICHELLE M. PARKER

MICHAEL A. SIRAGUSA
CouNTY EXECUTIVE FIRST ASSISTANT COUNTY ATTORNEY

COUNTY ATTORNEY

JEREMY C. TOTH.

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
MEMORANDUM
TO: Robert M. Graber, Clerk, Erie County Legislature
FROM: Michelle M. Parker, First Assistant County Attorney
DATE: October 31, 2012
RE: Transmittal of New Claims Against Erie County
Mr. Graber:

In accordance with the Resolution passed by the Erie County Legislature on June
25, 1987 (Int. 13-14), attached please find nine (9) new claims brought against the County of
Erie. The claims are as follows:

Claim Name

Wierzbic, Raymond, Brian, Angelene & Bemice v. County of Erie (4 separate
Notices of Claim)

Jomar Buenafe v. County of Erie, et al.

Mary Holmes v. County of Erie, et al.

Mark Kulczyk v. County of Erie, et al.

Bruce & Jessie Budziszewski v. County of Erie, et al.

David Padilla v. Sheriff Howard, et al.

MMP:dId
Attachments
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WWW.ERIEGOV BBHITH SO
Page 1 of 1










COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

October 16, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Wierzbic, Raymond, Brian, Angelene &
Bernice v. County of Erie

Documents Received: Notices of Claim

Name of Claimants: Raymond Wierzbic, Brian Wierzbic,

Angelene Wierzbic & Bemice Wierzbic

Claimant's attorney: Paul E. Fallon
57 High Park Boulevard
Ambherst, New York 14226

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: m PK/

Michelle M. Parker
First Assistant County Attorney

MMP:dld

Enclosure
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This paper received at the

Tl F CL Erie County Attorney's Office
fro "’L%on
In the Matter of the Claim of the 3 7
RAYMOND WIERZBIC ‘ y oL 208

Aginst AW ampgm)
THE COUNTY OF ERIE, NEW YORK
Assistanp Coun Attorney

TO: The County of Erie, New York

SIRS:

PLESE TAKE NOTICE, that the Claimant herein has a claim and hereby makes

claim against the COUNTY OF ERIE, NEW YORK for personal injuries and/or other damages

generally sustained on account of the negligence and/or intentional acts of its employees of

assault, battery, false arrest, unlawful imprisonment and malicious prosecution and/or for

violations of Federal Civil Rights, and is support thereof, pursuant to General Municipal Law

Section 50-e (2) claimant states:

1.

The post office address of the Claimant is: 5734 Burton Road, Orchard
Park, New York 14127.

Attorney for claimant is: Paul E. Fallon, 57 High Park Blvd., Amherst,
New York 14226.

The claim is for personal injuries and damages sustained by the Claimant
through the negligence and/or intentional acts of battery, false arrest,
unlawful imprisonment and malicious prosecution and/or for violations of
Federal Civil Rights by employees of the County of Erie, as hereinafter set
forth,

The time when the claim arose and the time when the injuries sustained
commenced was approximately 3:00 P.M. on the 2ad day of July 2012.
The particular place of the commencement of the sustaining of the injuries
resulting in these claims was 49 Willis Avenue, South Wales, Town of

Aurora, County of Erie and State of New York





5. The incidents aforesaid and the injuries resulting damages hereinafter
alleged were caused wholly and solely by the negligence or carelessness
and/or the intentional acts of the employees of the County of Erie, in that
said employees exercised their authority in a grossly negligent or
intentionally malicious and careless manner, causing serious and
permanent injuries and/or damages to Claimant.

6. Claimant, solely by reason of the negligence or intentional misconduct of
the agents of the County of Erie, sustained permanent injuries and/or
damages, and, as a result thereof, Claimant has been forced to expend
sums of money for medical assistance and/or was otherwise damaged.

WHEREFORE, Claimant requests that the County of Erie honor and pay this

claim.

Dated: Buffalo, New York
September 20, 2012

Raymond Wierzbi¢

Sworn to this 20th day of
September 2012

Notary Publi {
‘ﬂ_,) PaME. Falion

Notary Public, State of New York
No. 01FA4872442
Qualified in Ere County ‘-"

Commission Expires 9/29/201





NOTICE OF CLAIM

This paper i
In the Matter of the Claim of  E:ie Counpf; ;:tz?nveed'sa:)tg;
BRIAN WIERZBIC from e

Against the N Fq o o0
THE COUNTY OF ERIE, NEW YORR o “\’:;’L\éai, 20(

a.tn./@
TO: The County of Erie, New York QM
Assi t County Aﬂomey

SIRS:

PLESE TAKE NOTICE, that the Claimant herein has a claim and hereby makes

claim against the COUNTY OF ERIE, NEW YORK for personal injuries and/or other damages

generally sustained on account of the negligence and/or intentional acts of its employees of

assault, battery, false arrest, unlawful imprisonment and malicious prosecution and/or for

violations of Federal Civil Rights, and is support thereof, pursuant to General Municipal Law

Section 50-¢ (2) claimant states:

1.

The post office address of the Claimant is: 5734 Burton Road, Orchard
Park, New York 14127.

Attorney for claimant is: Paul E. Fallon, 57 High Park Bivd., Amherst,
New York 14226.

The claim is for personal injuries and damages sustained by the Claimant
through the negligence and/or intentional acts of battery, false arrest,
unlawful imprisonment and malicious prosecution and/or for violations of
Federal Civil Rights by employees of the County of Erie, as hereinafter set
forth.

The time when the claim arose and the time when the injuries sustained
commenced was approximately 3:00 P.M. on the 1nd day of July 2012.
The particular place of the commencement of the sustaining of the injuries
resulting in these claims was 49 Willis Avenue, South Wales, Town of

Aurora, County of Erie and State of New York.





5. The incidents aforesaid and the injuries resulting damages hereinafter
alleged were caused wholly and solely by the negligence or carelessness
and/or the intentional acts of the employees of the County of Erie, in that
said employees exercised their authority in a grossly negligent or
intentionally malicious and careless manner, causing serious and
permanent injuries and/or damages to Claimant.

6. Claimant, solely by reason of the negligence or intentional misconduct of
the agents of the County of Erie, sustained permanent injuries and/or
damages, and, as a result thereof, Claimant has been forced to expend
sums of money for medical assistance and/or was otherwise damaged.

WHEREFORE, Claimant requests that the County of Erie honor and pay this

claim.
Dated: Buffalo, New York
September 20, 2012
Brian Wierzbic
Sworn to this 20th day of
Sept 2012
’d

Notary Pubfic -

Notary n,‘éf“’ § Faﬂg‘nm York
ic, State
No. 01FA4372442
Qualified in Ene Couzgy
Commission Expires 9/ 201!*-





TO: The County of Erie, New York

SIRS:

TICE

This Paper rocaijy,
. ed at
In the Matter of the Claim of E;'e Co ty Attorn 'saotg;oe
ANGELENE WIERZBIC the Tom on
Against =Ly ot G o, 20/

PLESE TAKE NOTICE, that the Claimant herein has a claim and hereby makes

claim against the COUNTY OF ERIE, NEW YORK for personal injuries and/or other damages

generally sustained on account of the negligence and/or intentional acts of its employees of

assault, battery, false arrest, unlawful imprisonment and malicious prosecution and/or for

violations of Federal Civil Rights, and is support thereof, pursuant to General Municipal Law

Section 50-¢ (2) claimant states:

1.

The post office address of the Claimant is: 5734 Burton Road, Orchard
Park, New York 14127.

Attomney for claimant is: Paul E. Fallon, 57 High Park Blvd., Amherst,
New York 14226.

The claim is for personal injuries and damages sustained by the Claimant
through the negligence and/or intentional acts of battery, false arrest,
unlawful imprisonment and malicious prosecution and/or for violations of
Federal Civil Rights by employees of the County of Erie, as hereinafter set
forth.

The time when the claim arose and the time when the injuries sustained
commenced was approximately 3:00 P.M. on the 2nd day of July 2012.
The particular place of the commencement of the sustaining of the injuries
resulting in these claims was 49 Willis Avenue, South Wales, Town of

Aurora, County of Erie and State of New York.





5. The incidents aforesaid and the injuries resulting damages hereinafter
alleged were caused wholly and solely by the negligence or carelessness
and/or the intentional acts of the employees of the County of Erie, in that
said employees exercised their authority in a grossly negligent or
intentionally malicious and careless manner, causing serious and
permanent injuries and/or damages to Claimant.

6. Claimant, solely by reason of the negligence or intentional misconduct of
the agents of the County of Erie, sustained permanent injuries and/or
damages, and, as a result thereof, Claimant has been forced to expend
sums of money for medical assistance and/or was otherwise damaged.

WHEREFORE, Claimant requests that the County of Erie honor and pay this

claim.

Dated: Buffalo, New York
September 20, 2012

Sworn to this 20th day of

Notary Publi
Pzul €. Fallon
Public, State of New York
No. 01FA4872442
Qualified in Erie County
Commission Expires 9/29/2014*





3 NOTICE OF CLAIM

This :
In the Matter of the Claim of £, 'cboﬂf,pér,{;“”e‘f at the
BERNICE WIERZBIC from B0 o Y's Office

Against th on
THE COUNTY OF ERIE, NEW YORIEL. % of 20/7
aly/.’
. 4 'C%lL_a-m./ ™
TO: The County of Erie, New York %
Assistant County Attorney

SIRS:

PLESE TAKE NOTICE, that the Claimant herein has a claim and hereby makes
claim against the COUNTY OF ERIE, NEW YORK for personal injuries and/or other damages
generally sustained on account of the negligence and/or intentional acts of its employees of
assault, battery, false arrest, unlawful imprisonment and malicious prosecution and/or for
violations of Federal Civil Rights, and is support thereof, pursuant to General Municipal Law
Section 50-e (2) claimant states:

1. The post office address of the Claimant is: 5734 Burton Road, Orchard

Park, New York 14127.

2. Attomney for claimant is: Paul E. Fallon, 57 High Park Blvd., Amherst,
New York 14226.

3. The claim is for personal injuries and damages sustained by the Claimant
through the negligence and/or intentional acts of battery, false arrest,
unlawful imprisonment and malicious prosecution and/or for violations of
Federal Civil Rights by employees of the County of Erie, as hereinafter set
forth.

4 The time when the claim arose and the time when the injuries sustained
commenced was approximately 3:00 P.M. on the 3nd day of July 2012,
The particular place of the commencement of the sustaining of the injuries
resulting in these claims was 49 Willis Avenue, South Wales, Town of

Aurora, County of Erie and State of New York.





5. The incidents aforesaid and the injuries resulting damages hereinafter
alleged were caused wholly and solely by the negligence or carelessness
and/or the intentional acts of the employees of the County of Erie, in that
said employees exercised their authority in a grossly negligent or
intentionally malicious and careless manner, causing serious and
permanent injuries and/or damages to Claimant.

6. Claimant, solely by reason of the negligence or intentional misconduct of
the agents of the County of Erie, sustained permanent injuries and/or
damages, and, as a result thereof, Claimant has been forced to expend
sums of money for medical assistance and/or was otherwise damaged.

WHEREFORE, Claimant requests that the County of Erie honor and pay this

claim.
Dated: Buffalo, New York
September 20, 2012
ﬁﬁw
Bemice Wierzbic
Sworn to this 20th day of
Septem 12

Nbtary Fublic) |
Paul E. Faflon
Public, State of New York
No, 01FA4872442

Qualified In Erie Coun
Commission Expires 9/29 201‘}
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COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
October 16, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Buenafe, Jomar v. City of Buffalo and
County of Erie

Document Received: Notice of Claim

Name of Claimant: Jomar Buenafe
2005 Hertel Avenue

Buffalo, New York 14214

Claimant's attorney: Cheryl M. Reed, Esq.
William K. Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221-5986

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: [)/\A Qﬂ/(/u’(- pﬂ &’\
Michelle M. Parker
First Assistant County Attorey

MMP:did

Enc.

95 FRANKLIN STREFT, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 858-2200 - WWW_ERIE.GOV





IN THE MATTER OF THE CLAIM OF:

JOMAR BUENAFE,
Claimant,
V.
NOTICE OF CLAIM

CITY OF BUFFALO, NEW YORK
ERIE COUNTY, NEW YORK

Respondents,

PLEASE TAKE NOTICE that JOMAR BUENAFE, hereby makes a Claim against the CITY
OF BUFFALO, NEW YORK and/or ERIE COUNTY, NEW YORK in support thereof alleges:

1. The name and address of the Claimant and his attomey are:

Claimant: Jomar Buenafe
2005 Hertle Avenue
Buffalo, New York;
Attorney: William K. Mattar, P.C.
6720 Main Street, Suite 100

Williamsville, NY 14221
(716) 633-3535

2. The nature of this claim is: Claimant, Jomar Buenafe was caused to suffer
serious personal injuries when, he was diving his own vehide and in the process
of making a left tum when he was suddenly struck and without warning, on the
right side of his vehicle by a 2004 Ford owned by Joseph Riso, III and operated
by Samantha N. Riso, when traveling east bound on Hertle Avenue. The lack of
proper notice of an aproaching bend in the road, a lack of notice and/or
requirement to reduce speed, as well as lack of proper road and roadside
maintance and road design and/or signage defects, were contributing factors to
this crash. Attached is Exhibit A is a copy of the police report.

3. The time when, the place where and the manner in which the claim arose:
Claimant, Jomar Buenafe, on July 10, 2012 at approximately 2:00 p.m. on
Hertle Avenue, in the City of Buffalo, New York. The Claimant was driving
his own vehicle and in the process of tuming left, when he was suddenly struck
and without warning. The accident was due in whole or in part to, without





DATED:

limitation, lack of proper notice of an approaching bend in the road, a lack of
notice and/or requirement to reduce speed, as well as lack of proper road and
roadside maintance and road design and/or signage defects. The vehide that Mr.
Buenafe was driving was struck on the right side of his vehicle by another
vehicle. Mr. Buenafe was caused to suffer serious physical injuries including
injuries to his left shoulder, neck and back among others. Upon information and
belief Mr. Buenafe will require long term treatment and will be unable to
conduct his normal daily activities for an indefinite period as a result of his
injuries due to this accident, which will be of a permanent or indefinite duration.
In addition, Mr. Buenafe has and will continue to incur expenses for his medical
treamtent for these injuries.

4. The City of Buffalo and/ar the County of Erie, New York are liable by reason of,

without limitation, lack of proper notice of an approaching bend in the road, a
lack of notice and/or requirement to reduce speed, as well as lack of proper road
and roadside maintance and mad design and/or signage defects.

5. The items of damage claimed are: Jomar Buenafe’s personal injuries including

injuries to his spine, shoulders, neck, head, and shoulders, past and future pain
and suffering and inability to conduct his normal daily activites, expenses for
treatment, change of lifestyle and loss of enjoyment of life, all resulting from the
serious and permanent injuries suffered by claimant, Jomar Buenate.

6. That Mr. Buenafe sustained serious injuries as the same are defined in Article 51

of the Insurance Law of The State of New York, as amended, and he has been
caused to suffer and sustain personal injuries in and to the body, which are
permanent in nature and has or may be caused to suffer economic loss in excess
of the basic economic loss.

Williamsville, New York
September 27, 2012

Cheryl M. Reed, Esq

William K, Mattar, P.C.
Attorney for Claimant

6720 Main Street, Suite 100
Williamsville, NY 14221-5986
(716) 633-3535





VERIFICATION

JOMAR BUENAFE, being duly sworn, deposes and says that he is the Claimant
in the above-titled action, that he has read the foregoing Claim and knows the contents
thereof; that the same is true to the knowledge of your deponents, except as to matters
alleged to be stated upon information and belief, and as to those matters, he believes them

to be true.
e S5
: W//%(
%OMAR BUENAFE
Swom to before me this& ZTh
Day of 2012.

TERILYN J. YOUSEY
Notary Public - State of News York
No. 01Y06172666
_ Qualfied in Erie County
My Commission Expires August 13, 201/ g





EXHIBIT A





(447 Dmmm1 - )

Wiiizry Theo ool ; uﬂu asome 0
i 10 ﬁz_, \9DO QJL__jﬁu_E
\

Pogs of New York State Department of Motor Vehicies -
’_J—-La._-q!‘l“bmqq POLICE ACCIDENT REPORT
El

Sectoniz) - Y
Check If involved vehich ia: : Check (Mnvoived vehicie ia: Circle the diagram beitw thst describes (he aocident, or drow your own l
78] | Omore than 85 inchas wide: Q mare than 8 inches wide; in #9. Number the vehicles.
‘ : gmm‘%rhm' : gmm-:l::w Roar u:* % Rigtfue  [MesdOn
—inl0 with an overdimension nl0 uﬁmm:": ._‘“"” \ /* ; 1.-.‘- .
i mumﬁ ' VEMICLE 2 : :-:.‘ LrTum |/ . e Yo
c [ : 1 2 lc . ] 2 |Geme i (epposne drection) | .-
[ [ t
......J‘ Emrupbm 3| ¢S X g:wbm 3 | ¢ | 8 |ACCIDENT DIAGRANM
vebicls By vetils By j
Towss: Towed: [
To l To
DAMAGE CODING: . : 2 L
1-13. SEE DIAGRAM ON RIGNMT. .
14. UNDERCARRIAGE 17. DEMOUISHED " ' a
135. TRAILER 18 KO DAMAGE
18. OVERTURNED 18. OTHER T Cost of repalrs to any ons vehicie wil be more thap $1000. '
! ” W w D unknown/Unabie to Determine Owno
Reference Matker [ Coordinatos (1 svalabiy) | Piooe Where Acoigent Occued: —
LattusaNorthing: county_ BV & OVilage OTown of MLO
. Rpad on which eccident ocourred L e -q
ORoute Nuraber or Gueet Mame)
t 1) interssating strost = =
Larghuda/Easting: an os mm-mm
o) eee. OE OW of
Accidert Descripion/Officers Notes VI=¥ == WMvm
L) -\— foxt 3 (x =12y : AN £ S A & 3y
MBI R L ApicH WAS TOAVENNG, B, oal HIESEL, =
-......_h ot [ 14 Pt} & N N
¥ | 2 '} 11 14 18 7_BY m
. \ \ ] il - -—&' -——rm-l': (@]
8l | 2 | 1 11 =] — | — l\pE
NO R \ \ 2 la gligpe
| ) ;H.\F g Y
ile |~







MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
CoUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
October 16, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Holmes, Mary A. v. City of Buffalo and
County of Erie

Document Received: Notice of Claim

Name of Claimant: Mary A. Holmes

221 Rodney Avenue
Buffalo, New York 14214

Claimant's attorney: Arienne J. Irving, Esq.
William K. Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ﬁ\/\
Michelle M. Parker
First Assistant County Attorney

MMP:dld

Enclosure

95 FRANKLIN STREFT, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 858-2200 - wWW ERIE.GOV
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IN THE MATTER OF THE CLAIM OF:

MARY A. HOLMES
221 Rodney Ave.
Buffalo, NY 14214
Claimant,
-against- NOTICE OF CLAIM

COUNTY OF ERIE, NEW YORK, and
CITY OF BUFFALO, NEW YORK

Respondents.

PLEASE TAKE NOTICE that MARY A. HOLMES, hereby makes claim
against the COUNTY OF ERIE, NEW YORK, and the CITY OF BUFFALO, NEW YORK
and in support thereof alleges:

1. That the undersigned, MARY A. HOLMES, residing at 221 Rodney Ave.,
Buffalo, NY 14214, by and through her Attomey, ARIENNE J. IRVING, ESQ., William Mattar,
P.C., 6720 Main Street, Suite 100, Williamsville, NY 14221-5986, claims damages against the
COUNTY OF ERIE, NEW YORK and CITY OF BUFFALO, NEW YORK, for personal injuries,
pain and suffering, general and special damages, medical expenses, and property damages sustained
by her.

2. That the said injuries were sustained by MARY A. HOLMES on August 6, 2012

at or near 107 Victoria Avenue, City of Buffalo, Erie County, New York .





<

o N

3. On that date, the Claimant, MARY A. HOLMES, fell on a piece of wood and/or
cardboard located on the sidewalk in front of the said property, which was owned by the
Respondents, their servants, agents or employees.

4. Upon information and belief, the obstruction in the sidewalk was caused by,
maintained by and placed in the road by agents, servants or employees of the Respondents.

5. That the Claimant's damages and injuries occurred as a result of the negligence,
carelessness, and reckless disregard for the safety of others including Claimant, MARY A.
HOLMES, by Respondents, their servants, agents or employees in failing to provide a safe location
to transit, along with the other acts of negligence, carelessness and recklessness.

6. That the aforesaid Respondents by and through her agents, servants and
employees had actual or constructive notice of the dangerous condition and hazard caused by said

7. Upon information and belief, as a result of the aforesaid incident, the Claimant,
MARY A. HOLMES, sustained severe bodily injuries and was painfully and seriously injured; was
rendered sick, sore, lame and disabled; and more particulady, claimant MARY A. HOLMES,
sustained a hairline fracture of her right wrist and right elbow sprain. The full extent of these
injuries are unknown at this time. Upon information and belief, the aforementioned injuries are
permanent and progressive in nature, and may require further medical treatment with all risks
attendant thereto.

8. That as a result of the foregoing, the Claimant, MARY A. HOLMES, sustained

severe and serious permanent injuries and will seek damages for pain and suffering, mental and





emotional distress, unreimbursed or uncompensated medical expenses, and every other item of like
general damages as may properly be proven at atrial of this action.

9. That the said injuries were occasioned as a result of the negligence of the
COUNTY OF ERIE, NEW YORK and CITY OF BUFFALO, NEW YORK and through its agents,
servants and employees and without any negligence on the part of the Claimant cortributing thereto.

DATED: Williamsville, New York
September 27, 2012

Sk

Attomey ﬁ:@m :
Office and P.O.

6720 Main Street

Suite 100

Williamsville, NY 14221-5986
(716)633-3535






COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXBCUTIVE Jeremy C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
October 16, 2012
Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202
Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: Kulczyk, Mark v. City of Buffalo,
County of Erie, et al.

Document Received: Notice of Claim

Name of Claimant: Mark A. Kulczyk
17 Dingens Street
Buffalo, New York 14206

Claimant's attorney: Kenneth A. Szyszkowski, Esq.
Andrews, Bemstein & Maranto, LLP
420 Franklin Street
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,
MICHAEL A. SIRAGUSA
Erie County Attorney
By:
Michelle Parker
First Assistant County Attomey
MMP:did
Enclosure

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 858-2200 - WWW._ERIE.GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

MARK KULCZYK
17 Dingens Street
Buffalo, New York 14206

Claimant,
vs.

CITY OF BUFFALO
City Hall

65 Niagara Square
Buffalo, New York 14202

CITY OF BUFFALO WATER AUTHORITY

a/k/a CITY OF BUFFALO WATER DEPARTMENT
281 Exchange Street

Buffalo, NY 14202

ERIE COUNTY

95 Franklin Street

16th Floor

Buffalo, New York 14202

ERIE COUNTY WATER AUTHORITY
295 Main St. Rm. 350
Buffalo, NY 14203-2415

Respondents.

PLEASE TAKE NOTICE, that the Claimant, MARK KULCZYK, hereby
intends to file a claim against the CITY OF BUFFALO, CITY OF BUFFALO WATER
AUTHORITY, a/k/a CITY OF BUFFALO WATER DEPARTMENT, ERIE COUNTY,

and the ERIE COUNTY WATER AUTHORITY, and in support of said claim states the

following:

Lhe Post Otlice address ot the Clammant, MARN KULCZYK, is 1/

Dingens Street, Buffalo, New York 14206.

2. The attomeys for the Claimant are Andrews, Bernstein & Maranto, LLP,

NOTICE OF CLAIM





420 Franklin Street, Buffalo, New York 14202, Telephone (716) 842-2200.

3. The Claim arose as follows: On August 24, 2012, at approximately
5:10p.m., Claimant, MARK KULCZYK was riding his mini-bike on the sidewalk in front
of 49 Dingens Street in the City of Buffalo, when he struck a protruding water pipe,
causing him to be thrown from his mini-bike. Upon information and belief, Dingens
Street is a highway, street and/or thoroughfare located in the City of Buffalo, County of
Erie, State of New York, which is owned, operated, supervised and maintained by the
CITY OF BUFFALO, and/or ERIE COUNTY. Further, upon information and belief, the
protruding pipe is owned, operated, supervised and maintained by the CITY OF
BUFFALO, and/or CITY OF BUFFALO WATER AUTHORITY, ak/a CITY OF
BUFFALO WATER DEPARTMENT, and/or ERIE COUNTY, and/or ERIE COUNTY
WATER AUTHORITY. Upon information and belief, the CITY OF BUFFALO, and/or
CITY OF BUFFALO WATER AUTHORITY, a/k/a CITY OF BUFFALO WATER
DEPARTMENT, and/or ERIE COUNTY, and/or the ERIE COUNTY WATER
AUTHORITY commissioned the construction of Dingens Street and the protruding pipe,
and had knowledge of the status and condition of the same.

4. This incident was caused by the negligence, carelessness, and recklessness
on the part of the CITY OF BUFFALO, CITY OF BUFFALO WATER AUTHORITY,
a/k/a CITY OF BUFFALO WATER DEPARTMENT, ERIE COUNTY, and/or ERIE

COUNTY WATER AUTHORITY and/or their agents, servants and/or employees as

follows:
ths aeents, servs
negligent in creating and/or maintaining a dangerous and
hazardous condition on the premises, to wit: a protruding pipe in

the sidewalk;
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b. The respondents and/or its agents, servants, or employees were
negligent in failing to maintain the premises in a reasonable and
safe condition;

C. The respondents and/or its agents, servants, or employees were
negligent in failing to wan the Claimant of the dangerous and
hazardous conditions in the subject of the premises;

d. The respondents and/or its agents, servants, or employees were
negligent in failing to recognize a known hazardous condition;

e The respondents and/or its agents, servants, or employees were
negligent in failing to inspect the premises;

f. The respondents and/or its agents, servants, or employees were
negligent in failing to take proper measures to correct the
dangerous condition in the subject area;

g The respondents and/or its agents, servants, or employees were
negligent in failing to observe the dangerous condition in the
subject area; and

h. The respondents were otherwise negligent.

S. This Claim is for personal injuries, conscious physical and emotional pain
and suffering, and medical expenses of Claimant, MARK KULCZYK.

6. By virtue of the negligence, carelessness and recklessness of the CITY OF
BUFFALO, CITY OF BUFFALO WATER AUTHORITY, a/k/a CITY OF BUFFALO
WATER DEPARTMENT, ERIE COUNTY, and/or ERIE COUNTY WATER
AUTHORITY, Claimant, MARK KULCZYK, was caused to suffer serious, significant
and permanent injuries from this incident, including fractures to his pelvis and left
patella, an injury to his left ankle, and abrasions on his right arm, leg, and buttocks.
Claimant, MARK KULCZYK, also suttered other injurics and complications as yet
undetermined as a result of this accident and, and by rcason of the same, Claimant

sustained damages in an amount which cannot be reasonably calculated at this time.

e ———— e ——————————————————
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7. By virtue of the negligence, carelessness and recklessness of the CITY OF
BUFFALO, CITY OF BUFFALO WATER AUTHORITY, a/k/a CITY OF BUFFALO
WATER DEPARTMENT, ERIE COUNTY, and/or ERIE COUNTY WATER
AUTHORITY, Claimant has also incurred hospital and medical expenses, loss of income
and other necessary related expenses, the amount of which is undetermined to date.

WHEREFORE, Claimant requests that the CITY OF BUFFALO, CITY OF
BUFFALO WATER AUTHORITY, ak/a CITY OF BUFFALO WATER
DEPARTMENT, ERIE COUNTY, and/or ERIE COUNTY WATER AUTHORITY,
compensate Claimant, MARK KULCZYK for his injuries.

Dated: Buffalo, New York
September 10, 2012
Yours, etc.,

ANDREWS, BERNSTEIN & MARANTO, LLP

// W

Robé&t

Attorneys or Peti uoner
Mark Kulczyk

420 Franklin Street
Buffalo, New York 14202
(716) 842-2200
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VERIFICATION

STATE OF NEW YORK
COUNTY OF ERIE 1 ss.
CITY OF BUFFALO :

MARK KULCZYK, being duly sworn, deposes and says that he is the Claimant
in this action; that he has read the foregoing Notice of Claim in this action and knows the
contents thereof; that the same is true to the knowledge of deponent, except as to the

matters therein stated to be alleged on information and belief, and that as to those matters,

he believes them to be true.

M D K

MARK KULCZYK
ot
Sworn to before me this /0
SPIEHRR
day of August-2012
otary Publi
KENNETH A SZYSZXOWSK
Notary Public, State of New Yot

Qualified in Erie Courty
wwmm&'—
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MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY MARK C P OLONCARZ FIRST ASSISTANT COUNTY ATTORNEY
CounTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution
regarding notification of lawsuits and clai

of the following:

File Name:

Document Received:

Name of Claimants:

Claimants’ attorney:

i

October 24, 2012

passed by the Erie County Legislature on June 25, 1987,
ms filed against the County of Erie, enclosed please find a copy

Budziszewski, Bruce & Budziszewski,
Jessie v. County of Erie & Town of
Evans

Notice of Claim

Bruce Budziszewski
317 Ransom Road
Lancaster, New York 14086

Jessie Budziszewski
6613 Wilcottsville
Akron, New York

Richard G. Abbott, Esq.

Pusatier Sherman Abbott & Sugarman
2464 Elmwood Avenue

Kenmore, New York 14217

MICHELLE M. PARKER





Should you have any questions, please call.

MMP:did

Enclosure

2|

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

o e Al

Michelle Parker
First Assistant County Attorney






STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

IN THE MATTER OF THE CLAIM OF
BRUCE BUDZISZEWSKI AND His NOTICE OF CLAIM
WIFE JESSIE BUDZISZEWSKI

TO: THE COUNTY OF ERIE AND
THE TOWN OF EVANS

PLEASE TAKE NOTICE that Bruce Budziszewski and his wife Jessie
Budziszewski claim damages against the County of Erie and the Town of Evans in
accordance with the requirements of General Municipal Law Section 50e and state as
follows:

1. The Claimant Bruce Budziszewski resides at 317 Ransom Road,
Lancaster, New York, 14086. The Claimant Jesse Budziszewski resides at 6613
Wilcottsville Akron New York.

2. The Claimants are represented herein by PUSATIER, SHERMAN,
ABBOTT & SUGARMAN, LLP, Richard G. Abbott, Esq. of counsel with offices located
at 2464 Eimwood Avenue, Kenmore, NY 14217,

3 The claim of Bruce Budziszewski is found upon negligence and is for
personal injuries. The claim of Jessie Budziszewski is a derivative cause of action
based upon loss of services and consortium.

4, The incident giving rise to the claim occurred on July 30, 2012 at
approximately 8:00 a.m. at 8730 Delamater Road in the Town of Evans.

5. The facts giving rise to this claim is as follows: Bruce Budziszewski was in
the course of his employment with Huber & Huber. Inc. and was delivering crushed





stone to the aforementioned location when the vehicle he was operating tipped over.
By reason of this accident he sustained injuries hereinafter described.

6. The negligence of the County of Erie and the Town of Evans was in failing
to provide a safe work place for the Claimant to deliver the load of crushed stone. Upon
information and belief the County of Erie and/or the Town of Evans owned and/or
operated the property where the incident occurred and contracted with Huber and
Huber to make the aforementioned delivery.

7. By reason of the accident Bruce Budziszewski sustained serious injuries
to his right shoulder and right knee and back. He was rendered sick, sore, lame and
disabled, has had surgery on his right shoulder, has has and will have future pain and
suffering.

8. By reason of the foregoing Bruce Budziszewski has outstanding medical
bills and will incur bills for future medical care. He will be disabled from pursuing certain
recreational activities, he has incurred and will incur loss wages. His wife, Jessie, has a
derivative cause of action. The Claimants claim damages against the Town of Evans

and the County of Erie.

ruce Budziszews

VERIFICATION

STATE OF NEW YORK)
COUNTY OF ERIE ) ss:

Bruce Budziszewski, being duly swomn, deposes and says; that deponent is the
Claimant in the within action; that deponent has read the foregoing Notice of Claim
and knows the contents thereof; that the same is true to deponent's own knowledge,





except as to the matters therein stated to be alleged on information and belief, and
that as to those matters deponent believes it to be true.

Lt Ladbyier/l

STATE OF NEW YORK)
COUNTY OFERIE ) ss.

On the /# day of October , in the year 2012, before me, the undersigned,
personally appeared Brice Budziszewski , personally known to me or proved to me on
the basis of satisfactory evidence to be the individual whose name is subscribed to the
within instrument and acknowledged to me that he/she executed the same in her
capacity and that by his/her signature on the instrument, or the person upon behalf of
which the individual acted, executed the instrument.

Notary Public

RICHARD G. ABBOTT
Notary Pubiic, Stats of New Yok
Quaitfied infrie County
Wy Commission Exires May 31,75






MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
CounTY EXBCUTIVE Jeremy C. ToTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
October 30, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Padilla, David v. Sheriff Timothy B.
Howard, et al.

Document Received: Verified Petition

Name of Claimant: David Padilla

71 Bamsdale Avenue
West Seneca, New York 14224

Claimant's attorney: Diane M. Roberts, Esq.
Lipsitz Green Scime Cambria LLP
42 Delaware Avenue, Suite 100
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

o /A Adl At

Michelle M. Parker
First Assistant County Attorney

MMP.dId
Enclosure

95 FRANKLIN STREFT, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 858-2200 — WWW.ERIE.GOV





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

DAVID PADILLA
71 Barnsdale Avenue This i
West Seneca, New York 14224 i e o

Petitioner from) LS a0 e\ _on

For an Order and Judgment Pursuant to Article 78 of . Q- 5=/ (>
the Civil Practice Law and Rules \ A A = RA N 4
—X 0 ~ /] o\ WP
) ..45@:4-)”' [- {_SHARA A
Against Assistant Coynty Attorney
_ Vv
TIMOTHY HOWARD, as Erie County Shenff,
Erie County Sheriff’s Department
10 Delaware Avenue
Buffalo, NY 14202 NOTICE OF PETITION
and
JOHN A. ANTHONY, as Chief, Index No.: L —-RP| 2-00 3(04 b
Administration Services
Erie County Sheriff’s Department ORAL ARGUMENT
10 Delaware Avenue REQUESTED

Buffalo, NY 14202

and

THOMAS DIINA, as Acting Superintendent of the
Jail Management Division of the Office of the

Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

And

JOHN RODRIGUEZ, as First Deputy
Superintendent of the Jail Management Division of the
Ene County Shenff

10 Delaware Avenue

Buffalo, NY 14202

and






THE ERIE COUNTY CORRECTIONAL
FACILITY,

as part of the Jail Management Division of the Office
of the Erie County Shenff

10 Delaware Avenue

Buffalo, NY 14202

and
THE COUNTY OF ERIE,
95 Franklin Street
Buffalo, NY 14202

Respondents.

PLEASE TAKE NOTICE, that upon the annexed Verified Petition with Exhibits of

David Padilla, dated the 26™ day of October, 2012, an application will be made before a Justice

to be assigned at a special term to be held at the Erie County Courthouse located at 95 Franklin

Street, Buffalo, New York, on the ™ day of December, 2012 at 9:30 o’clock in the forenoon or

as soon thereafter as counsel can be heard, for a Judgment and Order pursuant to C.P.L.R.

Article 78, ordering, adjudicating, declaring and requiring that Respondents provide Petitioner

benefits and coverage pursuant to General Municipal Law §207-c, and granting the Petitioner

such other and further relief as this Court may deem just and proper.

PLEASE TAKE FURTHER NOTICE that a Verified Answer and Supporting

Affidavit(s), if any, are to be served at least five (5) days before the time at which the Verified

Petition herein is noticed to be heard.

1515688v1
48117.0193





Erie County is designated as the proper venue as the parties conduct their normal

business relationship in that County.

Dated: October 26, 2012 LIPSITZ GREEN SCIME CAMBRIA LLP

Buffalo, New York -
or. Do Mo Colets.

Diane M. Perri Roberts, Esq.
Attorneys for Petitioner

42 Delaware Avenue, Suite 120
Buffalo, New York 14202
(716) 849-1333

TO: Michael Siragusa, County Attorney
County of Erie
95 Franklin Street, 16" Floor
Buffalo, New York 14202

Timothy Howard, as Erie County Sheriff
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

John A. Anthony, as Chief — Administrative Services
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

Thomas Diina, as Acting Superintendent of the
Jail Management Division of the Office of the
Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

John Rodriguez, as First Deputy Superintendent
Jail Management Division of the Office of the
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

The Erie County Correctional Facility

as part of the Jail Management Division of the
Office of the Erie County Sheriff

10 Delaware Avenue

Buffalo, NY 14202

1515688v1
481170193





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

DAVID PADILLA
71 Barnsdale Avenue
West Seneca, New York 14224

Petitioner

For an Order and Judgment Pursuant to Article 78 of
the Civil Practice Law and Rules

Against

TIMOTHY HOWARD, as Erie County Sheriff,
Erie County Sheriff’s Department
10 Delaware Avenue

Buffalo, NY 14202 ' VERIFIED PETITION
and

JOHN A. ANTHONY, as Chief, Index No: L —2012- 0036 %(,
Administration Services
Erie County Sheriff’s Department ORAL ARGUMENT

10 Delaware Avenue
Buffalo, NY 14202 REQUESTED

and

THOMAS DIINA, as Acting Superintendent of the
Jail Management Division of the Office of the

Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

And

JOHN RODRIGUEZ, as First Deputy
Superintendent of the Jail Management Division of the
Enie County Sheriff

10 Delaware Avenue

Buffalo, NY 14202

and






THE ERIE COUNTY CORRECTIONAL
FACILITY,

as part of the Jail Management Division of the Office
of the Erie County Shenff

10 Delaware Avenue

Buffalo, NY 14202

and
THE COUNTY OF ERIE,
95 Franklin Street
Buffalo, NY 14202

Respondents.

The Petitioner, David Padilla, by his attorneys, Lipsitz Green Scime Cambria LLP, Diane
M. Perri Roberts of Counsel, as and for his Verified Petition, alleges as follows:

1. At all times hereinafter mentioned the Petitioner was an employee of the Erie
County Correctional Facility in the County of Erie, State of New York.

2. The Erie County Correctional Facility is a division, department, and/or facility of
the County of Erie providing correctional services for Erie County.

3. At all times hereinafter mentioned the County of Erie was and still is a municipal
corporation, duly organized and existing under and by virtue of the laws of the State of New
York and its charter, having its principal offices in the County of Erie and State of New York.

4. At all times hereinafter mentioned, the Respondent Timothy Howard was and still
is the Erie County Sheriff, Erie County Sheriff’s Department, having been duly elected and
acting as such with authority to oversee personnel-related administrative operations of the Erie
County Correctional Facility including, but not limited to, matters involving employees’

coverage under General Municipal Law §207-c.

1515697v} 2
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S. At all times hereinafter mentioned, upon information and belief, the Respondent
John A. Anthony was and still is Chief for Administrative Services for the Erie County Sheriff’s
Department, having been duly appointed and acting as such, with authority to act in matters
involving certain of the personnel of the Erie County Sheriff’s Department and the Erie County
Correctional Facility, including but not limited to matters involving employees’ coverage under
General Municipal Law §207-c.

6. At all times hereinafter mentioned, upon information and belief, the Respondent
Thomas Diina, was and still is Acting Superintendent of the Jail Management Division of the
Erie County Sheriff's Department, having been duly appointed and acting as such, with authority
to act in matters involving certain of the personnel of the Erie County Sheriff’s Department and
the Erie County Correctional Facility, including but not limited to matters involving employees’
coverage under General Municipal Law §207-c.

7. At all times hereinafter mentioned, upon information and belief, the Respondent
John Rodriguez, was and still is a First Deputy Superintendent of the Jail Management Division
of the Office of the Erie County Sheriff, having been duly appointed and acting as such, with
authority to act in matters involving certain of the personnel of the Erie County Sheriff’s
Department and Erie County Correctional Facility, including but not limited to matters involving
employees’ coverage under General Municipal Law §207-c.

8. I currently am, and was at all material times, a Correction Officer employed by
Erie County and the Erie County Correctional Facility; I have been employed by the Respondent

County of Erie since on or about July 29, 1996 in the Erie County Sheriff's Department as a

Correction Officer.

1515697v1 3
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9. ] am and was at all material times, a member of the Civil Service Employees
Association, Inc., Local 1000 A.F.S.C.M.E., AFL-CIO Erie Unit of Local 815 (“CSEA”).

10.  Itis my understanding and belief that CSEA and the County of Erie are parties to
a Collective Bargaining Agreement (“CBA”) which has been in force for the years 2004 through

2006, and remains in place pending ratification of a new contract.

11.  Itis my understanding and belief that CSEA, Local 815 Erie County Correctional
Unit, the County of Erie and the Sheriff of Erie County are parties to a “Memorandum of
Agreement,” signed in January 2007 (“MOA”) (See Exhibit 1 attached and incorporated hereto).
12.  With respect to sickness or injury resulting from the performance of duties as

Correction Officers, the MOA states as follows:

Section 1: 207-(c) Policy and Procedure

The County of Erie and the Sheriff of Erie County recognizes that employees may
become sick or injured as a result of the performance of their duties. It is the
policy of the County of Erie and the Sheriff of Erie County to extend to its
employees all those benefits that have been agreed to in the collective bargaining
agreement as well as benefits granted by state and federal law.

Section 2: Procedure

a. Any employee who is injured in the performance of his/her duties,
or is taken sick as a result of the performance of hisher duties, shall file a Line of
Duty Injury Request Form (LDI) that must specify the nature of the injury or
illness and it shall recite in detail how the injury/illness was incurred. In the event
that an employee is unable to complete LDI Request Form, it shall be completed
and submitted by the employee's immediate supervisor.

b. Upon receipt of an employee’s LDI report, it shall be the
responsibility of the injured/sick employee’s immediate supervisor to fill out and
submit (on the same date as the injury’/illness occurred) a C-2 form.

c. The Sheriff shall have the authority to determine whether an
employee is entitled to 207-(c) benefits. In making the determination, the Sheriff
or his/her designee shall examine the facts and circumstances giving rise to the

1515697v1 4
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application for such benefits. On an initial determination for benefits, the
employee must cooperate with the Sheriff and provide all necessary information,
reports and documentation.

d The Sheriff or his/her designee shall have ten (10) working days to
act on written request for 207-(c) benefits. In the case of a denial of benefits, the

Sheriff shall issue a written determination to the effective employee setting forth
the reasons for the Sheriff’s decision.

e. During the period of time when a request for benefits pursuant to
Sectlon 207-(c) of the General Municipal Law is pending, an employee shall be
allowed to utilize any accumulated time to continue on payroll. If the request is

ultimately granted, the time used shall be restored in the next pay period after the
Section 207-(c) benefits.

f. If an employee’s request is denied, he or she shall have the right to

challenge the denial pursuant to the provisions set forth in Article 78 of the Civil
Procedure Law and Rules.

13. On November 9, 2011, I was in firearms retention training at work in the
Correctional Facility.

14.  During one of the training exercise, I was resisting the force of a fellow
Correction Officer who was forcibly trying to remove my gun from its holster. My resistance
was so strong that my holster broke in half and I felt a sharp pain in the right side of my neck.

15. I did not report anything on that shift because the pain at that time was not too
severe.

16.  After completing my regular shift at approximately 7:00 a.m. on November 10,
2011, I began several days of “Regular Day Off” time.

17. 1 did not go to sleep until later in the day on November 10, 2011 and on the

mormning of November 11, 2011 when I awoke, I had a headache and stiffness in my neck and

shoulder.

1515697v1 5
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18. I was not due to report back to work until November 13, 2011.

19. I called in sick on November 13, 14 and 15, 2011 with a strained neck that
occurred during the training session.

20. The “Employee Extended Absence Report” completed by Lt. Kevin Trapper,
attached and incorporated at Exhibit 2 hereto, indicates that the date of my original report of
extended absence was on November 15, 2011.

21.  When I called in sick, I spoke at times with different “Watch Commanders”,
depending on the day and shift when I called. However, each time I called in sick I stated that
the reason was a neck injury, and on many of the call-ins I also added that I had twisted my neck
in training.

22.  On November 11, 2011, because of the pain I was experiencing, I saw my
Chiropractor, Dr. Thomas Denecke. Exhibit 3, attached and incorporated hereto, is a printout of
my office visits in November 2011 with Dr. Denecke.

23. I was due to return to my regular week schedule at 11:00 p.m. on Sunday,
November 13, 2011. However, the pain I experienced that day was so excruciating that I had to
go to the Immediate Care Center because Dr. Denecke’s office was closed the following day,
Monday, November 14, 2011. Attached at Exhibit 4, and incorporated herein, are the discharge
instructions given to me at that time by Immediate Care, containing a diagnosis of Cervical
Sprain.

24. I returned to Dr. Denecke’s office the next time it was open, Tuesday, November
15, 2011. Dr. Denecke kept me off work through November 25, 2011. A “Disability
Recommendations™ form completed by Dr. Denecke on November 22, 2011, is attached and

1515697v1 6
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incorporated as Exhibit 5 hereto. Dr. Denecke states on the form that I am to be off work from
November 13, 2011 until November 25, 2011 because of “Cervicobrachial Syndrome” and
“Cervical Joint Dysfunction.”

25.  Unfortunately, Dr. Denecke’s staff did not pick up the correct “day of injury,” and
left old information of that form, stating an injury date of August 5, 2011. Attached at Exhibit 6
hereto is a statement from Dr. Denecke dated October 4, 2012, clarifying that the August 5, 2011
medical visit was for something different I experienced, and which was largely resolved by
October 20, 2011. His note further clarifies that on November 11, 2011, I was seen for the
November 9, 2011 work injury, which was new and separate from the pain I previously
experienced, and which relates to the November 9, 2011 training exercise at work.

26.  When I returned to work for the first time after the injury on November 26, 2011,
I completed the “Employee Injury Report” form (Exhibit 7 attached hereto and incorporated
herein).

27. By letter dated December 7, 2011, Respondent Chief Anthony stated that he
determined the November 9, 2011 “alleged neck injury,” reported November 27, 2011, “does not
reach the threshold for Workers Compensation eligibility,” and “therefore it will not be filed
with the County’s Workers Compensation Program Administrator.” Chief Anthony goes on to
remind me that [ must report any on-duty injury/illness to my supervisor immediately. A copy of
Chief Anthony’s December 7, 2011 letter is attached hereto as Exhibit 8, and incorporated
herein.

28.  As stated above, I did report the injury when I called in starting on November 13,
2011, which was my first scheduled work date following the incident. Lt. Trapper’s “Employee
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Extended Absentee Report” attached as Exhibit 2, reflects that I, at a minimum, originally
reported the injury/absence on November 15, 2011.

29.  Further, the Workers’ Compensation Board on August 15, 2012, determined that I
have a “work related injury to the neck,” and found “total temporary disability” for at least the
period November 15, 2011 through November 27, 2011 (1.8 weeks). (See Exhibit 9,
Workers’ Compensation Board Notice of Proposed Decision attached hereto).

30. In a “Notice of Decision” dated October 10, 2012 (see Exhibit 10 attached and
incorporated hereto), the Workers’ Compensation Board found temporary total disability for the
work related neck injury, covering the period November 13, 2011 to November 27, 2011, for 2.0
weeks. In the October 10, 2012 Notice of Decision, the Workers” Compensation Board held in
abeyance the question of “intermittent lost time” for the period November 27, 2011 through May
8, 2012, and “held in abeyance” the period starting May 8, 2012 through the present. The case
has been continued to November 1, 2012. (See Exhibit 11, attached and incorporated hereto).

31.  Despite my excruciating neck pain, I worked for most of the period between
November 27, 2011 and May 7, 2012, occasionally taking time off as “sick” because of the pain.

32.  Beginning on May 8, 2012, I could not tolerate the pain from the injury at work,
and left work and went off work on my doctor’s advice. Attached at Exhibit 12, and
incorporated herein, are several recent statements from Dr. Denecke keeping me off work
because of the November 9, 2011 neck injury.

33. By certified letter mailed to me on or after June 28, 2012, Chief Anthony denied

my request for General Municipal Law §207-c benefits. Chief Anthony, in his letter (see
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Exhibit 13, attached and incorporated hereto), claims that I did not include any medical
documentation to support my request and that it was untimely.

34.  Since I returned to work on November 27, 2011, I have consistently turned in to
Administration my notes from my doctors.

35. I have on at least two occasions after the June 28, 2012 denial letter, re-submitted
to Chief Anthony all of my doctors’ notes (see my memo to Chief Anthony dated September 5,
2012, attached and incorporated hereto as Exhibit 14).

36.  Chief Anthony also stated in his June 28, 2012 letter denying me §207-c benefits,
that my request was “untimely.” However, nowhere in the MOA regarding §207-c policy and
procedure (see Exhibit 1) is there a time restriction on my applying to receive §207-c benefits, or
on my submission of medical proof as part of that request for §207-c benefits.

37.  Pursuant to General Municipal Law §207-c, [ am entitled to continuation of my
salary and benefits as a covered employee because I provided medical evidence that my medical
condition on and after November 13, 2011, was a result of the work-related injury which
occurred in the line of duty on November 9, 2011.

38.  Based upon the submission by me to Respondents showing both a work-related
injury and a disability causally related to that injury, I presented a prima facie case for eligibility
for benefits under General Municipal Law §207-c.

39.  Worker’s Compensation benefits have already been granted for November 13,
2011 through November 26, 2011, yet I have not been reimbursed for my sick leave accruals for

those dates as of the filing of this Petition. [ also have not been granted §207-c benefits for the
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period of time I lost from work beginning on or about November 13, 2011 through November
27, 2011, intermittent dates in April 2012, and the period May 8, 2012 through the present.

40.  Review under Article 78 is therefore appropriate, as also set forth in the MOA,
and no previous application for the same or similar relief has been made.

WHEREFORE, the Petitioner prays that this Court will enter a Judgment and Order
pursuant to Article 78 of the Civil Practice Law and Rules ordering, adjudicating and declaring
that the medical proof offered by Petitioner is sufficient to require Respondents grant Petitioner
benefits pursuant to General Municipal Law §207-c for all dates missed from work because of
the work injury on November 9, 2011, and granting such other and further relief as the Court
may deem just and proper in this circumstance, together with the costs, disbursements and

attomeys’ fees connected with this proceeding.
Dated: October 26, 2012 LIPSITZ GREEN SCIME CAMBRIA LLP

Buffalo, New York
By: MMJE/‘M /2( é‘ JS'

Diane M. Perri Roberts, Esq.
Attorneys for Petitioner

42 Delaware Avenue, Suite 120
Buffalo, New York 14202
(716) 849-1333
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48117.0193 10





VERIFICATION
STATE OF NEW YORK )

)SS:
COUNTY OF ERIE )

David Padilla, being duly swom, deposes and says that he is the Petitioner in the within
action and that he has read the foregoing Petition and knows the contents thereof, that the same is
true to Deponent’s knowledge, except as to matters therein stated to be alleged on information

and belief and as to those matters Deponent believes them to be true.

< -

David Padilla

Subscribed and sworn to before me
this 26" day of October, 2012

Notary Public

1515697v1 11
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TO:

Michael Siragusa, County Attorney
County of Erie

95 Franklin Street, 16" Floor
Buffalo, New York 14202

Timothy Howard, as Erie County Sheriff
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

John A. Anthony, as Chief - Administrative Services
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

Thomas Diina, as Acting Superintendent of the
Jail Management Division of the Office of the
Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

John Rodriguez, as First Deputy Superintendent
Jail Management Division of the Office of the
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

The Erie County Correctional Facility

as part of the Jail Management Division of the
Office of the Erie County Sheriff

10 Delaware Avenue

Buffalo, NY 14202
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