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MICHAEL A. SIRAGUSA

COUNTY OF ERIE

MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
=R JErREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

February 27, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:
File Name: Brooks, Sharonda v. County of Erie and
Erie County Department of Sewer
Management
Document Received: Notice of Claim
Name of Claimant: Sharonda Brooks

11 Camelot Court
Buffalo, New York 14214

Claimant’s attorney:

Bradley D. Marble

Brown Chiari, LLP
5775 Broadway
Lancaster, New York 14086

Should you have any questions, please call.

MMP:did
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: }
Michelle M. Parker
First Assistant County Attorney

95 FRANKLIN STREFT. ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 858-2200 - WWW.ERIE.GOV





STATE OF NEW YORK :
SUPREME COURT : COUNTY OF ERIE

SHARONDA BROOKS
Petitioner

vs. NOTICE OF CLAIM

COUNTY OF ERIE
ERIE COUNTY DEPARTMENT
OF SEWER MANAGEMENT

Respondents

TO: Michael A. Siragusa, Esq.
ERIE COUNTY ATTORNEY
DEPARTMENT OF LAW
95 Franklin Street, Suite 1634
Buffalo, New York 14202

ERIE COUNTY DEPARTMENT OF SEWER MANAGEMENT
Edward A. Rath County Office Building

95 Franklin Street, 16th Floor

Buffalo, New York 14202

To whom it may concern:

PLEASE TAKE NOTICE, that the undersigned hereby claim against and the following in

compliance with the applicable statutes of the State of New York.

1. The herein is SHARONDA BROOKS, who resides at 11 Camelot Court, Buffalo,

New York 14214.
2. The herein is represented by the law firm of BROWN CHIARI LLP, 5775

Broadway, Lancaster, New York 14086-2360. The subject claim is for personal injuries sustained,

property damage, towing and storage charges incurred by reason of injury to Claimant SHARONDA

BROOKS

BROWN CHIARI -





S — - — ———
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3. The incident giving rise to these damages occurred on or about February 6, 2013
while Claimant SHARONDA BROOKS, was traveling in a vehicle westbound on Broadway Avenue
in the City of Buffalo, County of Erie and State of New York.

4. The said damages for which claim is hereby made arose in the following manner, to
wit:

On February 6, 2013, at approximately 1:33 p.m., Claimant, SHARONDA BROOKS was
traveling westbound in a vehilcle on Broadway Avenue, in the City of Buffalo, County of Erie, and
State of New York, when she was struck from behind by a vehicle being operated by Lorenzo Harris,
and owned by the COUNTY OF ERIE and ERIE COUNTY DEPARTMENT OF SEWER
MANAGEMENT. The aforesaid incident was caused, upon information and belief, as the result of
the negligence of the COUNTY OF ERIE and ERIE COUNTY DEPARTMENT OF SEWER
MANAGEMENT and/or its agents, servants and/or employees, in that it failed to operate the motor
vehicle in a safe and prudent manner; failed to yield the right of way to the plaintiff, failed to keep a
proper lookout, failed to avoid a collision, failed to safely and properly operate her motor vehicle
under the conditions then and there existing, followed to closely to plaintiff’s vehicle, failing to warn
plaintiff of an impending accident, failed to observe the roadway. failed to properly steer and
maneuver the vehicle, failed to take necessary precautions and make necessary observations that if
taken or made, could have avoided that accident or subsequent injuries to plaintiff, failed to use
reasonable or, in fact, any precaution to ensure the safety of the life, limb, and property of the
plaintiff, and in being otherwise negligent, careless, and reckless. Pursuant to §388 of the New
York State Vehicle and Traffic Law Respondent, COUNTY OF ERIE, is responsible for the
negligence of the permissive user, co-respondent, ERIE COUNTY DEPARTMENT OF SEWER

MANAGEMENT.

- BROWN CHIARI /. -
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5. Claimant SHARONDA BROOKS sustained personal injuries to her neck, right
wrist,right knee and lower back and pecuniary injuries and property damage, including, but not
limited to, full value of vehicle, towing and storage charges.

6. The subject claim is for a sum to be determined by a jury.

M\&Wm

Sharonda Brooks

DATED: February 1§; 2013

STATE OF NEW YORK)
COUNTY OF ERIE) ss:

M |
On the l_ day of February, 2013, Sharonda Brooks, being duly sworn, deposes and
says that she is the claimant in this matter; that she has read the foregoing Notice of Claim and
knows the contents thereof: that it is true to her personal knowledge, except as to matters stated
to be upon information and belief, and as those matters she believes to be true.

Shovoreh N ol

Sharonda Brooks

S to before me on this
{9\ day of February, 2013.

nyE

THERESA M. WALSH
ARY PUBLIC-STATE OF NEW YORK

Qualified In Erle
4y C ‘mmission Explres

Notary Public

- BROWN CHIARI s -
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CERTIFICATION

Pursuant to Part 130-1 of the Rules of the Chief Administrator, the undersigned attorney
certifies that, to the best of my knowledge, information and belief, formed after inquiry
reasonable under the circumstances, the presentation of this paper or the contentions therein are

not frivolous as defined in subsection (c) of §130-1.1.

_,é%’//é/: : /}/ / ///LL/{//

Bradley D. Magble, Esq.
BROWN CHIARI w»

Attorneys for Petitioner

5775 Broadway

Lancaster, New York 14086-2360
(716) 681-7190

- BROWN CHIARI ur -







MICHAEL A. SIRAGUSA

COUNTY OF ERIE
MARK C. POLONCARZ MICHELLE M. PARKER

COUNTY ATTORNEY CouNTY EXECUTIVE FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH.

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
MEMORANDUM
TO: Robert M. Graber, Clerk, Erie County Legislature
FROM: Michelle M. Parker, First Assistant County Attorney
DATE: March 15, 2013
RE: Transmittal of New Claims Against Erie County
Mr. Graber:

In accordance with the Resolution passed by the Erie County Legislature on June

25, 1987 (Int. 13-14), attached please find thirteen (13) new claims brought against the County of
Erie. The claims are as follows:

MMP:did

Attachments

Claim Name

Brooks, Sharonda v. County of Erie, et al.

Elberson, Jocelyn Beth, Estate of, v. County of Erie, et al.

Gipson, Merri v. County of Erie, et al.

Green, Michelle v. County of Erie, et al.

Guyer, Ronan, Estate of, v. County of Erie

McGennis, Susan v. County of Erie, et al.

Mack, Natasha v. County of Erie

Metcalf, Richard, Estate of, v. County of Erie, et al.

PDK Enterprises, LLC v. Tammy Capozzi, et al. (Comptroller holding funds)
Pearce, Mitchell, Estate of, v. County of Erie, et al.

Progressive Northern Ins. a/s/o Wierzbic, Shannon v. County of Erie
Sorrentino, John, et al. v. County of Erie, et al.

Wrobel, Paul v. County of Erie, et al.

95 FRANKLIN STREET - ROOM 1634, BUFFALO, NEW YORK 14202- PHONE (716) 8582200 - FAX (716) 858-686??(')??‘0!( gBl_(B
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MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE MICHELLE M. PARKER

FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

February 12, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Elberson, Jocelyn Beth, Estate of, by
Charles Elberson and Kathleen
Elberson as Co-Administrators v. Town
of Amhest and County of Erie

Document Received: Notice of Claim

Name of Claimants: Charles B. Elberson

Kathleen Elberson
223 McConkey Drive
Town of Tonawanda, New York 14223

Claimant's attorney: Lawlor F. Quinlan, IIl, Esq.

Connors & Vilardo, LLP
1000 Liberty Building
Buffalo, New York 14202

Should you have any questions, please call.

MMP:did
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /)\A\(/\X/(/‘-/\ PG.»: L

Michelie Parker
First Assistant County Attorney

95 FRANKLIN STREFT. ROOM 1634, BUFFALO, NEW YORK 14202 — PHONFE (716) 858-2200 - WWW.ERIE.GOV





STATE OF NEW YORK : COUNTY OF ERIE
This paper received at the
CHARLES B. ELBERSON and Exie County Attorney's Office
KATHLEEN ELBERSON, as
Co-Administrators of the ESTATE OF
JOCELYN BETH ELBERSON, Deceased,

Claimants,

V8.

TOWN OF AMHERST and
COUNTY OF ERIE,

Respondents.

TO THE ABOVE-NAMED RESPONDENTS:

PLEASE TAKE NOTICE that the claimants hereby make claim against the
TOWN OF AMHERST and COUNTY OF ERIE as follows:

1. The claimants’ address is 223 McConkey Drive, Town of Tonawanda,
County of Erie and State of New York.

2. Letters of Limited Administration for the Estate of Jocelyn Beth
Elberson were granted by the Erie County Surrogate’s Court to Charles B.
Elberson and Kathleen Elberson on December 4, 2012. A copy is attached hereto.

3. The claimants’ attorneys are Connors & Vilardo, LLP, 1000 Liberty
Building, Buffalo, New York (phone: 716-852-5533).

4, The claim is one for negligence which resulted in the wrongful death
of Jocelyn Beth Elbc?rson on November 11, 2012, on what is known as the Amherst
Canalway Trail, a roadside bike and exercise path located on or next to

Tonawanda Creek Road (between Campbell Boulevard and Hopkins Road) in the





Town of Amherst, County of Erie and State of New York. Jocelyn Beth Elberson
was a pedestrian at or near that location when she was struck by a motorcycle
traveling on Tonawanda Creek Road that veered onto the Amherst Canalway
Trail.

5. The claimants allege that the respondents: failed to properly plan,
design, create, install, sign, administer, inspect, maintain and keep in proper
condition a certain portion of premises owned by them and/or under their direct
control at the aforesaid location; failed to separate the roadside bike and exercise
path from Tonawanda Creek Road with ample space or a physical barrier to
protect pedestrians such as Jocelyn Beth Elberson; failed to post adequate and
appropriate signage with reference to the speed limit on Tonawanda Creek Road;
failed to respond to problems; and were otherwise negligent and careless.

6. As a result of the negligence and want of care on the part of the
respondents, Jocelyn Beth Elberson was caused to sustain pre-impact terror and
serious personal injuries, resulting in her death.

7. The collision resulting in the wrongful death of Jocelyn Beth Elberson
occurred without any negligence or carelessness on the part of Jocelyn Beth
Elberson.

8. The claimants will seek all permissible damages resulting from the
pre-impact terror, pain and suffering and wrongful death of Jocelyn Beth

Elberson.





PLEASE TAKE FURTHER NOTICE that the undersigned present this claim
and demand for adjustment and payment and notify you that unless adjusted and

paid, it is the intention of the undersigned to commence an action thereon.

DATED: February 7, 2013

24 3 6 . .
Charles B. Elberson, as Co-Administrator
of the Estate of Jocelyn Beth Elberson

Kathl®en Elberson, as Co-Administrator

of the Estate of Jocelyn Beth Elberson

"C',i o-!: - ;t )"‘9 V\b
Lawlor F. Quinlan III, Esq.
Connors & Vilardo, LLP
Attorneys for Claimants
1000 Liberty Building
Buffalo, New York 14202
(716) 852-5533






VERIFI N

STATE OF NEW YORK )
. 8ss.:
COUNTY OF ERIE )
Charles B. Elberson, being duly sworn, deposes and says that deponent is
the claimant in the within action; that deponent has read the foregoing Notice of
Claim and knows the contents thereof; that the same is true to deponent’s own

knowledge, except as to those matters alleged to be upon information and belief,

and that as to those matters deponent believes it to be true.

Charles B. Elberson

Sworn to before me this
7th day of February, 2013.

o X 30

Notary Public






VERIFICATION
STATE OF NEW YORK )
COUNTYOFERIE )
Kathleen Elberson, being duly sworn, deposes and says that deponent is the
claimant in the within action; that deponent has read the foregoing Notice of
Claim and knows the contents thereof; that the same is true to deponent’s own

knowledge, except as to those matters alleged to be upon information and belief,

and that as to those matters deponent believes it to be true.

‘\2«.&:3._,._ L

\ Kathleen Elberson

Sworn to before me this
7th day of February, 2013

oo 30

Notary Public o

LAWL QUINLAN, 1l

mmoagmim
mh&.m 5c|

wwm"“&—k





EXHIBIT A





Surrogate's Court of the County of Erie

On the Date Written Below LETTERS OF LIMITED ADMINISTRATION were granted by the Surrogate's Court
of Erie County, New York as follows:

File #: 2012-4904
Name of Decedent: Jocelyn Beth Elberson Date of Death: 11-11-2012
Domicile: Erie County

Type of Letters Issued: LETTERS OF LIMITED ADMINISTRATION

Fiduciaries Appointed: Charles B Elberson Kathleen Elberson
223 Mc Conkey Drive 223 Mc Conkey Drive
Tonawanda NY 14120 Tonawanda NY 14120

Limitations: Pursuant to SCPA 702, and Uniform Rules for Surrogate’s Court 207.38, no final compromise of
any wrongful death or related action(s) or proceeding(s) shall be made, nor any attorney's fees taken relating to
the wrongful death action, without prior application to the surrogate for leave to compromise sald action(s) or
proceeding(s) and obtaining an order from the surrogate approving sald compromise and distribution of
proceeds, if any.

THESE LETTERS, granted pursuant to a decree entered by the court, authorize and empower the
above-named fiduciary or fiduciaries to perform all acts requisite to the proper administration and disposition of
the estateftrust of the Decedent in accordance with the decree and the laws of New York State, subject to the
limitations and restrictions, if any, as set forth above.

Dated: December 4, 2012 IN TESTIMONY WHEREOF, the seal of the Erie County
Surrogate's Court has been affixed.

WITNESS, Hon Barbara Howe, Judge of the Erie County
Surrogate's Court

Do GALS

Joseph A. Shifflett, Chief Clerk

These Letters are Not Valid Without the Raised Seal of the Erie County Surrogate's Courl

Attorney:

Terrence M Connors

Connors & Vilardo LLP

1000 Liberty Building 424 Main Street
Buffalo NY 14202

NOTICE: Attention is called to the provision of Sec. 11-1.6 of Estates, Powers and Trusts law and Sec. 719 of the Surrogate's Court Procedure Act, which makes it
misdemeanor and a cause for removal for a fiduciary to deposit o¢ invest estate funds in his individual account or name. All funds must be deposited in the name of
fiduciary and to the credit of the cstate Sec 708 and Sec 711 of the Surrogate’s Court Procedure Act provide that if the address of the fiduciary changes they shall
promptly notify the court of the new address and that failure to do so within thirty (30) days after such change may result in the suspension or revocation of letters.





 Certificate#t 70138
Surrogate's Court of the State of New York
Erie County Filo#: 20124904

Certificate of Appointment of Administrators

S . '
|T 1S HEREBY CERTIFIED that Letters for the Edtate of the Decedent named below have been granted by
this Court, and such Letters are unrevoked, are valid and are in full force as of this date.

Name of Decedent: ' Jocelyn Beth Elberson

pate of Death: November 11, 2012

Domicile: " Erie County

Fiduciary Appointed: Cha%s BElbergo . i N Kaﬂl?z)‘i Elberson
223*Mc Conkey Drive ' . 923'Mc Conkey Drive
Tonawanda NY 14120 Tonawanda NY 14120

Letters Issued: LETTERS OF LIMITED ADMINISTRATION

Letters Issued On: ~ December 4, 2012

Limjtations: Pursuant to SCPA.702, and Uniforni*Rules for Suriogate’s c?n 207.38, no final compromise of
any wro gful death or related action(s) or procgeding(s) shall be made, nor,any attorney's fees taken relating to
the wrongful death action, without prior appilcation to the surrogate for leave to compromise sald action(s) or
proceeding(s) and obtaining an order from the surrogate approving said compromise and distribution of
proceeds, if any _

and such Letters are unrevoked and in full force as of this date.

Dated: December 4, 201 ia IN TESTIMONY WHEREOF, the seal of the Erie County
Buffalo, New Yok Surrogate's Court has been affixed. "

WITNESS, Honorable Barbara Howe, Judge of the
Erie County Surrogate's Court.

Despe

Joseph A. Shifflett, Chief Clerk
Erie County Surrogateé's Court

This Certificate is Not Valid Without the Ralsed Seal of the Erie County Surrogate’s Court






MICHAEL A. SIRAGUSA COUNTY OF ERIE N —

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARKC. POLONCARZ
CounTy ExecuTive JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
February 26, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Gipson, Merri v. Johnson, Barbara
Jean, Fuqua, Deborah A. and County of
Erie

Document Received: Summons and Complaint

Name of Claimant: Merri Gipson
54 Goulding Avenue

Buffalo, New York 14208

Claimant's attorney: J. Michael Hayes, Esq.
69 Delaware Avenue, Suite 1111
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /\AW/&fZ/

Michelle M. Parker o
First Assistant County Attorney

MMP:did
Enclosure

95 FRANKLIN STREFT, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 858-2200) - WWW.ERIE.GOV





_ STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

MERRI GIPSON
54 Goulding Avenue

Buffalo, New York 14208
Plaintiff, SUMMONS

-vs-
Index No:

BARBARA JEAN JOHNSON
) FILED
144 Germain Street 02/20/2013/ 10:53140

Buffalo, New York 14207 ERIE COUNTY
RCPT & 13028392

DEBORAH A. FUQUA T 2013000544

21 Freeman Street
Buffalo, New York 14215

COUNTY OF ERIE

Rath Building

95 Franklin Street
Buffalo, New York 14202

Defendants.

TO THE ABOVE NAMED DEFENDANTS:

YOU ARE HEREBY SUMMONED, to answer the complaint in this action, and to serve
a copy of your answer, or, if the summons is not served with a complaint, to serve a notice of
appearance, on the Plaintiff’s attorney within twenty (20) days after service of this summons,
exclusive of the day of service, or within thirty (30) days after completion of service where
service is made in any other manner than by personal delivery within the State. In case of your
failure to appear or answer, judgment will be taken against you by default for the relief

demanded in the complaint.

Erie County is designated as the place of trial on the basis of the residence of the Plaintiff
who resides in Erie County, New York.

This paper received at the
Erie County Attorney’s Office
from e oflienTion

the A5 day of {2l ,20(%

at/ ;f‘ a.m_./p?.g_xl;;, e
KLU..; O UK UM
Assitant County Attorney






" DATED:

Buffalo, New York
February 20, 2013

69 Delaware Avenue - Suite 1
Buffalo, New York 14202
Telephone: (716) 852-1111





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

MERRI GIPSON,

COMPLAINT

Plaintiff,

Vs.

Index No.:
BARBARA JEAN JOHNSON,
DEBORAH A. FUQUA and
COUNTY OF ERIE,

Defendants.

The Plaintiff, MERRI GIPSON, by her attorney, J. MICHAEL HAYES, for her
complaint against the Defendants, BARBARA JEAN JOHNSON, DEBORAH A.

FUQUA and COUNTY OF ERIE herein alleges:
1. Presently, and at all times hereinafter mention, Plaintiff, MERRI GIPSON,

is a resident of the City of Buffalo, County of Erie and State of New York.
2. Upon information and belief, presently and at all times hereinafter
mentioned, Defendant, BARBARA JEAN JOHNSON, is a resident of the City of

Buffalo, County of Erie and State of New York.
3. Upon information and belief, presently an at all times hereinafter

mentioned, Defendant, DEBORAH A. FUQUA, is a resident of the City Of Buffalo,

County of Erie and State of New York.

4, Upon information and belief, presently and at all times hereinafier
mentioned, the COUNTY OF ERIE, is a Municipal Corporation existing by virtue of the
laws of the State of New York with offices for the transaction of business located in the

County of Erie and State of New York.





5. Upon information and belief, at all times hereinafter mentioned, on or
about August 6, 2012, the Defendant, BARBARA JEAN JOHNSON, was the operator of
a certain 1999 Lexus motor vehicle bearing New York State license plate number

EVT9192.

6. Upon information and belief, at all times hereinafter mentioned, on or
about August 6, 2012, the Defendant, DEBORAH A. FUQUA, was the owner of the
aforementioned 1999 Lexus motor vehicle bearing New York State license plate number
EVT9192.

7. Upon information and belief, at all times herein mentioned, Defendant,
BARBARA JEAN JOHNSON, was operating the aforesaid Lexus automobile with the
permission and consent of Defendant, DEBORAH A. F UQUA.

8. Upon information and belief, on or about August 6, 2012, at
approximately 11:18 a.m., the motor vehicle owned by Defendant, DEBORAH A.
FUQUA, and operated by Defendant, BARBARA JEAN JOHNSON, came into contact
with a motor vehicle being operated by Plaintiff, MERRI GIPSON on Genesee Street at
or near its intersection with Best Street in the City of Buffalo, County of Erie and State of
New York.

9. Upon information and belief, the aforesaid incident was caused or
contributed to due to the careless conduct and negligence on the part of the Defendants,
BARBARA JEAN JOHNSON and DEBORAH A. FUQUA.

10.  Upon information and belief, Plaintiff, MERRI GIPSON, is and/or has

received Medicaid provided by the COUNTY OF ERIE.





11.  Upon information and belief, the COUNTY OF ERIE claims a recovery
right/“lien” out of any resolution in the above matter by virtue of medical expenses

they claim to have incurred.
12. Upon information and belief, the Defendant, COUNTY OF ERIE, is a

necessary party to this action in that for and before complete relief may be accorded,
the COUNTY OF ERIE’s claim must be considered, finalized, allocated and
determined by way of compromise, settlement or Court determination and said
Defendant has refused to join as a party Plaintiff.

13.  Upon information and belief, this action falls within one or more of the
exceptions enumerated in Article 16 of the CPLR and/or said article is inapplicable to
the within action.

14.  That as a result of the foregoing, Plaintiff, MERRI GIPSON, sustained
severe and serious personal injuries including a "serious injury” and economic loss
exceeding "basic economic loss" as defined by Article 51 of the New York Insurance
Reparations Law, all to her damage in a sum in excess of the jurisdictional limits of all
the lower coarts of the State of New York.

WHEREFORE, Plaintiff, MERRI GIPSON, demands judgment against the
Defendants, BARBARA JEAN JOHNSON and DEBORAH A. FUQUA, for a sum in
excess of the jurisdictional limits of all lower courts of the State of New York and that
Defendant COUNTY OF ERIE’s claims for reimbursement be resolved, together with

such other and further relief as may be deemed just, proper and equitable.





DATED:

Buffalo, New York
February 20, 2013

HAYES

69 Delaware
Suite 1111

Buffalo, New York 14202
Telephone: (716) 852-1111






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

i

COUNTY OF E E MICHELLE M. PARKER

FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLON
CouNTYy EXBCUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

February 12, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: Green, Michelle v. City of Buffalo and
County of Erie

Document Received: Notice of Claim

Name of Claimant: Michelle Green
73 Gallatin Avenue, Upper
Buffalo, New York 14207

Claimant's attorney: Amanda C. Townsend, Esq.

William Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221

Should you have any questions, please call.

MMP:.did
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: )/)\./1 C ,ML /Dax k‘_ —
Michelle M. Parker
First Assistant County Attorney

95 FRANKLIN STREIT. ROOM 1634, Burrat 0. NEW YORK 14202 - PHONE: (716) 858-2200 - WWW.ERIE.GOV





IN THE MATTER OF THE CLAIM OF:

MICHELLE GREEN ¢

73 Gallatin Avenue

Upper : .

Buffalo, New Yok 14207 ‘
Claimant,

-against-

CITY OF BUFFALO
65 Niagara Square
1100 City Hall
Buffalo, New Yotk 14202 NOTICE OF CLAIM
ERIE COUNTY

95 Franklin Street
Buffalo, New York 14202,

Respondents.

PLEASE TAKE NOTICE that the undersigned, I;ﬂCHELLE GREEN, hereby presents
in accordance with New York Public Authorities Law § 1299-P, this Notice of Claim and makes
claim against the City of Buffalo and Erie County, and in support thereof alleges:

1. The name of the Claimantis MICHELLE GREEN and she resides at 73 Gallatin
Avenue, Upper, Buffalo, New York 14207. The attomeys for the Claimant are William K. Mattar,
P.C., 6720 Main Street, Suite 100, Williamsville, NY 14221-5986.

2. The nature of the Claim is one to recover damages for personal injuries and
conscious pain and suffering, change of lifestyle, loss o:f enjoyment of life, general and special
damages, medical expenses and property damage, and all other damages allowed by ]aw'multing
from the injuries suffered by the Claimant, MICHELLE G:;tEEN. as a result of the negligence of the
City of Buffalo and Erie County. ' )





3. The incident which forms the basis of the claim herein occumed at
approximately 7:45am. on Wednesday January 23, 2013 in the City of Buffalo, County of Erie and
State of New York. On that date and at that time, the Claimant, MICHELLE GREEN,
was the driver of her vehicle that was lawfully traveling eastbound on Interstate 198 near Grant
Street when another vehicle lost control due to black ice on the road and struck our client, causing
her vehicle to be pushed into another vehide, As a result, the Claimant was violently thrown
forward, resulting in her suﬁ'qing bodily injury.

4. That as a result of the foregoing, the Claimant, MICHELLE GREEN sustained
serious and substantial injuries, including a severe laceration to her forehead, a severe headache, and
injuries which necessitated cmergency medical attention. These injuries may be of a permanent or
indefinite duration, and the Claimant, MICHELLE GREEN, has been and may be forced to expend
sums of money for hospitals, doctors, and other medically related expenses. Other injuries will be
disclosed as revealed through diagnosis by treating physicians and cther medical petsonnel.

5. That the said injuries were occasioned solely and wholly as a result of the
negligence of the City of Buffalo and Erie County, in the ownership, maintenance, management,
operation, and control of its roads.

WHEREFORE, the Claimant, MICHELLE GREEN, requests that this claim be
allowed and paid by the City of Buffalo and/or Esie County.

PLEASE TAKE FURTHER NOTICE, that wnless said claim is adjusted and paid
by the City of Buffalo and/or Erie County within thirty (30) days from the date of service of the
Notice of Claim, said Claimant intends to commence an action in the Supreme Court of the State of

New York against the Responderts, seeking a sum which exceeds the jurisdictional limits of all





lower courts which would otherwise have jurisdiction, together with interest, costs and

disbursements,

DATED: February ] , 2013

Amanda C. Townsend, Esq.
WILLIAM MATTAR, P.C.
Attorneys for Claimant

Office and Post Office Address
6720 Main Street, Suite 100
Williamsville, NY 14221-5986
(716) 633-3535





Claimant, MICHELLE GREEN, being duly swom, deposes and says:
Thave read the foregoing notice of claim and know its contents; the same is true
to my knowledge, except as to those matters therein stated to be alleged on information

and belief, and as to those matters I believe them to be true.
Micheile Green

this 3 _ day of February 2013 Gty Publia, G120 of New

Ere County
x E ! II @ .nz Z um&-nu&?
Notary Public .

Subscribed and swormn to before me






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
CoUNTY EXECUTIVE JEremy C. ToTh
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

February 12, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and clai

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

ms filed against the County of Erie, enclosed please find a copy

Guyer, Ronan, Estate of, by Stephen
Guyer, as Administrator, v. County of
Erie

Notice of Claim

Stephen Guyer
1010 Brigantine Drive
Southold, New York 11971

Kevin J. English, Esq.

Phillips Lytle LLP

One HSBC Center, Suite 3400
Buffalo, New York 14203

Should you have any questions, please call.

MMP:did
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By:

Michelle M. Parker
First Assistant County Attorney

95 FRANKLIN STREFT, RoOM 1634, BUFFALO. NEW YORK 142072 — PHONE: (716) 858-2200 - WWW.ERIE.GOV





b LS

In the Matter of the Claim of :

STEPHEN GUYER, as
administrator of the ESTATE OF RONAN GUYER,
Claimant, NOTICE OF CLAIM
v.
COUNTY OF ERIE
Respondent.
TO:
County of Erie Michael A. Siragusa, Esq.
Department of Law County Attorney
95 Franklin Street, Suite 1634 Erie County Attorney’s Office
Buffalo, New York 14202 Room 1634
95 Franklin Street
Buffalo, NY 14202
Christopher L. Jacobs
County Clerk
Erie County
92 Franklin Street
Buffalo, NY 14202

PLEASE TAKE NOTICE that Stephen Guyer (“Claimant”), as
administrator for the Estate of Ronan Guyer (“Ronan”), for his Notice of Claim against
the County of Erie (“Erie County”), alleges on information and belief:

1. Claimant resides at 1010 Brigantine Drive, Southold, New York
11971. His attorneys are Phillips Lytle LLP (Kevin J. English, Esq., of counsel), One

HSBC Center, Suite 3400, Buffalo, New York 14203.





2. Claimant will seek to recover for the losses sustained as a result of
personal injuries and death suffered by Ronan at the boys’ state cross-country
championships (the “Championships”), Elma Meadows Golf Course, Elma, New York.
Ronan went into cardiac arrest at the event on November 9, 2012. He subsequently
passed away at Women’s and Children'’s Hospital of Buffalo on November 14, 2012.

Erie County’s Department of Parks and Recreation operates Elma
Meadows Golf Course, which hosted the Championships. Erie County negligently
failed to take adequate safety precautions that would have prevented Ronan'’s injury.
Erie County’s negligence includes, but is not limited to, its failure to provide an
automated external defibrillator and its failure to ensure the presence of an ambulance.

3. The claims herein arose on November 9 and 14,2012

4. The total potential amount of damages is presently unknown, but it
will include, to the extent proven at trial, the pecuniary losses suffered as a result of
Ronan’s death and any conscious pain and suffering experienced prior.

WHEREFORE, the Claimant respectfully requests that his claim be
allowed and paid by Erie County.

DATED: Buffalo, Nex/ York
January X1772013

tephoft Guyér





VERIFICATION
STATE OF NEW YORK )
) ss.:
COUNTY OF )
Stephen Guyer, being duly sworn, deposes and says that: ] am a Claimant
in this action; that I have read the foregoing Notice of Claim and know its contents are

true, except as to the matters alleged upon information and belief, and as to those

matters, I believe them to be true.

tepien Guyer

Sworn to before me this é zn‘
day of January, 2013.

OLAM

Notary Publc

ALEX‘\WGR CRAw ForD

Qi 116D 10 SUFFauR ComrY, NG ol
02CR60066GT

ExP vloy[aary

Doc # 01-2632774.1






. COUNTY OF ERIE MICHFLLE M. PARKrR

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
County Execurive JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
March 7, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Mack, Natasha v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Natasha Mack

32 Strauss Street

Buffalo, New York 14212

Claimant's attorney: Craig Z. Small, Esq.
Law Office of Craig Z. Small
1725 Liberty Building
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ’%C//\V(M 150\,( k_\_’
Michelle M. Parker
First Assistant County Attorney

MMP:did
Enclosure

95 FRANKLIN STRFFT, ROOM 1634, BUFFA 0. NEW YORK 14202 - PHONE: (716) 858-2200 WWW_.ERIE.GOV





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

NATASHA MACK,

Claimant,
vs. NOTICE OF CLAIM
ERIE COUNTY,

Respondent.

TO: ERIE COUNTY

PLEASE TAKE NOTICE that the Claimant hereby makes claim against Erie County
as follows:

1. The claimant's address is 32 Strauss Street, Buffalo, New York, County of
Erie, State of New York.

2. The claimant's attomey is Craig Z. Small, Law Office of Craig Z. Small, with
offices at 1725 Liberty Building in the City of Buffalo and State of New York.

3. The claim is one for negligence from a motor vehicle accident which resulted
in personal injuries which were sustained by the claimant Natasha Mack, on or about
February 6, 2013 who was a passenger in a vehicle stopped on Broadway in Buffalo, New
York. The specific claim is that the driver of the vehicle owned by Erie County failed to
stop colliding with the rear of claimant’ s vehicle.

4, It will be claimed that Erie County was responsible for ensuring the safety of
persons including Natasha Mack, while using this public roadway; and in then and there
violating the statutes of the Vehicle and Traffic Law in the State of New York in such cases

made and provided; and in being otherwise careless, reckless and negligent.





5. As a result of the negligence and want of care on the part of the respondent,
the claimant was caused to sustain a serious and permanent personal injury and has as a
result thereof been caused serious and severe pain and suffering, and has been caused to
incur substantial medical expenses.

6. It is alleged that the accident to the claimant herein occurred without any
negligence or carelessness on the part of the claimant.

WHEREFORE, claimant demands judgment against Erie County in a fair and

reasonable amount to be determined, together with the costs and disbursements of this

action.
M&ﬁagﬁ__
NATASHA MACK _
va to before me this
2Z+%day of February, 2013
No ry-’ li
JAMES P LOUGEN
Notwry Pubap, Ste of New York





AFFIDAVIT OF SERVICE

STATE OF NEW YORK )
) ss.:
COUNTY OF ERIE )

Donna J. Johnson, being duly swom, deposes and says that she is an employee
of Craig Z. Small, attorney for the plaintiff in this action; that deponent served the
following documents:

Notice of Claim
in manner following:

On the B}Q day of February, 2013, deponent placed the aforementioned
documents in a properly addressed wrapper and arranged for the personal delivery of
same in hand to an employee or agent of the addressee, to wit:

ERIE COUNTY

95 Franklin Street

Room 1254

Buffalo, New York 14202

ERIE COUNTY ATTORNEY’S OFFICE
69 Delaware Avenue
Suite 300 Buffalo, New York 14202

\\\MX \\\\- -

DONNA J. JOHNSON

Sworn to before me this
21y day of February, 2013

S 9

Notary Public

PATRICIA A. HA 3
Notary Publie, Stato
Quatified In Erie
Commission Exp






COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHFLLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

February 21, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: McGennis, Susan v. County of Erie and
Erie Community College

Document Received: Notice of Claim

Name of Claimant: Susan McGennis
81 Penhurst Park
Buffalo, New York 14222

Claimant's attorney: Ellen B. Sturm, Esq.
Cellino & Bames, P.C.
350 Main Street
2500 Main Place Tower
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ]G-w

Michelle M. Parker
First Assistant County Attorney

MMP:did
Enclosure

93 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716)858-2200 - WWW.ERIE.GOV





STATE OF NEW YORK
SUPREME COURT : ERIE COUNTY

SUSAN McGENNIS

Claimant, NOTICE OF CLAIM
V.
COUNTY OF ERIE Index No.
ERIE COMMUNITY COLLEGE

Respondents.

PLEASE TAKE NOTICE, that the above named claimant claims and
demands from the respondents, County of Erie and Erie Community College, recompense
for personal injuries and damages sustained by claimant by reason of the wrongful,
negligent and careless acts and omissions of the respondents, their agents, servants
and/or employees, and in support there of, the claimant states:

1. Claimant's address is 81 Penhurst Park, Buffalo, New York 14222.

2. The claimant is represented by Cellino & Bames, P.C. with offices
located at 2500 Main Place Tower, 350 Main Street, Buffalo, New York 14202, telephone
(716) 854-2020.

3. The incident in which personal injuries were sustained by claimant
occurred on or about October 31, 2012, at approximately 8:00 a.m. in a Clinical Rotation
held on the 5™ floor at the Erie County Medical Center in which claimant's nursing
professor, Judith Bryant, was demonstrating an injection technique and injected a used
needle into claimant's arm three times without the protective cap in place.

4, By virtue of the negligence of the County of Erie, Erie Community





College and its employees, agents or servants, claimant has incurred medical expenses

which are to date undetermined and will incur loss of earnings, impairment of health and

permanent injuries.

5. Upon information and belief, claimant will be obligated to pay
further medical expenses including drugs, medicines and prosthetic devices, the
amount of which cannot be reasonably calculated at this time.

TAKE NOTICE that claimant demands payment of his claim as set forth

above.

DATED: Buffalo, New York
January 28, 2013

Yours, etc.,

CELLINO & BARNES, P.C.

WAW

Ellen B. Sturm, Esq
Attorneys for Plam

2500 Main Place Tower
350 Main Street

Buffalo, NY 14202-3725
(716) 854-2020







MICHAEL A. SIRAGUSA C OUNTY OF E RIE MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

e = JEREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
February 26, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Metcalf, Richard, Estate of, v. County of
Erie, Erie County Sheriff's Department,
Village of Depew and Village of Depew

Police Department
Document Received: Notice of Claim
Name of Claimant: Richard A. Metcalf, Sr.
25 6th Avenue

Lancaster, New York 14086
Claimant's attorney: Thomas J. Casey, Esq.

19 Limeston Drive - Suite 9
Williamsville, New York 14221

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

o Ny ehede B b

Michelle M. Parker
First Assistant County Attorney

MMP:did
Enclosure

95 FRANKLIN STREFT, ROOM 1634, BUFFALO. NEW YORK 14202 ~ PHONE: (716) 858-2200 - WWW.ERIE.GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Claim of Richard A. Metcalf, Sr.

As Administrator of the Estate of Richard A. Metcalf, Jr., Deceased,
25 6t Avenue

Lancaster, New York 14086

Claimant,
vs.
County of Erie
95 Franklin Street AMENDED
Buffalo, New York 14202 NOTICE OF CLAIM
and

The Erie County Sheriff's Department
10 Delaware Avenue
Buffalo, New York 14202

and
Village of Depew
85 Manitou Street
Depew, New York 14043

and

The Village of Depew Police Department
85 Manitou Street
Depew, New York 14043

Respondents.

TO: CHAIRMAN OR CLERK OF THE BOARD OF SUPERVISORS, CLERK,
ATTORNEY OR TREASURER OF THE COUNTY OF ERIE and
THE ERIE COUNTY SHERIFF'S DEPARTMENT and

THE MAYOR, CLERK OR ANY TRUSTEE OF THE VILLAGE OF DEPEW and THE
VILLAGE OF DEPEW POLICE DEPARTMENT





SIRS:

PLEASE TAKE NOTICE that the undersigned, Richard A. Metcalf, Sr., as
Administrator with Letters of Limited Administration of the Estate of Richard A.
Metcalf, Jr., issued by the Surrogates Court of Erie County on February 5, 2013, and
residing at 25 6th Avenue, Lancaster, New York 14086, makes Claim and demands
against the County of Erie, Eire County Sheriff's Department, Village of Depew and the
Village of Depew Police Department for injuries, damages and the wrongful death of
Richard A. Metcalf, Jr.

1. The name and address of Claimant’s attorney is Thomas J. Casey, Esq., 19

Limestone Drive — Suite 9, Williamsville, New York 14221, and Telephone Number (716) 810-
9600 — ext. 302.

2. The Nature of the Claim: Richard A. Metcalf, Jr. was injured and suffered serious
personal injuries on November 27, 28, 29 and 30, 2012 resulting in Richard A. Metcalf, Jr.’s
wrongful death on November 30, 2012 all of which occurred while in the custody and care of the
Village of Depew and the Village of Depew Police Department on November 27,2012 and the
County of Erie and the Erie County Sheriff’s Department on November 27, 28, 29 and 30, 2012.

3. Richard A. Metcalf, Jr. was arrested by the Village of Depew Police on November
27, 2012 at approximately 2:29 AM. During the course of the referenced arrest the Village of
Depew Police deployed a Taser against Richard A. Metcalf, Jr. which with other unnecessary,
excessive and unreasonable physical force and actions by the Village of Depew and the Village
of Depew Police Department upon Richard A. Metcalf, Jr. caused and contributed to the serious
personal injuries and wrongful death suffered by Richard A. Metcalf, Jr.

4. Richard A. Metcalf, Jr., was physically transferred by the Village of Depew
Police Department, pursuant to a Court Order directing that Richard A. Metcalf, Jr. undergo a
forensic exam, to the Erie County Sheriff’s Department Holding Center on November 27, 2012.
Richard A. Metcalf, Jr. was subsequently transferred on November 29, 2012 to Buffalo General
Hospital and then on the same date to Erie County Medical Center all while in the continuous
care and custody of the Erie County Sherriff’s Department. While in the care and custody of the
County of Erie and the Erie County SherifP’s Department Richard A. Metcalf, Jr. was subjected
to unnecessary, excessive and unreasonable physical force and actions by various Sheriff’s
Deputies and others all of which caused and contributed to the serious personal injuries and
wrongful death suffered by Richard A. Metcalf. Jr. on November 30, 2012.

5. That while under the care and custody of the Village of Depew and the Village of
Depew Police Department and the County of Erie and the Erie County Sherriff’s Department
Richard A. Metcalf, Jr. was rendered sick, sore, lame and disabled, sustained various and diverse
injuries, shocks to his nervous system, considerable pain and suffering, severe mental and
emotional injuries not yet determined and other personal injuries of which the Claimant is not yet
informed all of which resulted in the wrongful death of Richard A. Metcalf, Jr.

6. Claimant’s medical and funeral bills incurred to date are incomplete.





7. This Notice is made and served on behalf of the Claimant in compliance with the
provisions of Section 50-E of the general Municipal law and such laws and statutes as in this
case made and provided.

PLEASE TAKE FURTHER NOTICE THAT THE Claimant demands payment of said
claims and unless said claims are paid within the statutory period provided therefore, it is the
intention of claimant to commence suit against the County of Erie, the Erie County Sheriff’s
Department and the Village of Depew and the Village of Depew Police Department to recover
for the serious personal injuries sustained and the wrongful death of Richard A. Metcalf, Jr. as a
result of this matter as described herein.

DATED: Williamsville, New York
February 23, 2013

Respectfully,

RICHARD A. METCALF, Sr.
As Administrator of the Estate Wf
Richard A. Metcalf, Jr.






STATE OF NEW YORK )
COUNTY OF ERIE ) SS:

RICHARD A. METCALF, SR., being duly sworn deposes and says:
That I am the Claimant in the above entitled action. I have read the foregoing Amended

Notice of Claim and know its contents. The claims are true to my knowledge except as to those
matters stated to be alleged upon information and belief and as to such matters I believe them to

be true.
RICHARD A. METCALF, SR
As Administrator of the Estate of
Richard A. Metcalf, Jr.
Swormn to before me this 23, day
of February, 2013.
__,-\ 7 |

N

4 iy
~T s 20| ([ ter
Notary Public C X

/ i {4

X

Thomas 4
Notary Putiic, Stataof Yok

m?fg; in Exto County
afilted i L
Commission Expires Mﬂﬂ_/j






MICHAEL A. SIRAGUSA COUNTY OF ERIE MICHELLE M. PARKFR

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
March 4, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: PDK Enterprises, LLC and PDK Pools
and Spas, LLC v. Tammy Capozzi and
Michael Wart

Document Received: Notice of Motion

Name of Claimant: PDK Enterprises, LLC & PDK Pools
and Spas, LLC

Claimant's attorney: Joseph G. Makowski, Esq.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

-
By: [ L2 -~ Z Y

JFéremy C. Toth
Second Assistant County Attorney

jeremy.toth @erie.gov

JCT:dId

Enclosure

95 FRANKLIN STREET. ROOM 1634, BUFFALO. Niw YORK 14202 = PHONE: (716)858-2200 - WWW.ERIE.GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE
ERIE COUNTY
CLERK'S OFFICE
PDK ENTERPRISES, LLC and,
PDK POOLS AND SPAS, LLC
Plaintiffs, NOTICE OF MOTION
V.
TAMMY CAPOZZI and
MICHAEL WATT Index No.:  12009-12948
Defendants.
MOTION MADE BY: Defendants Tammy Capozzi and Michael Watt.
DATE, TIME AND Gk 2 Zyp
PLACE OF HEARING: March~ £2013at __ / a.m./p.m. at the Special
erm of the Supreme Court, Part o |
§ . TIR4E Sy Y vor ak / b= /922
SUPPORTING PAPERS: Affidavits of Tammy Capozzi and Michael Watt, sworn to
on February 28, 2013, together with the Affirmation of
Joseph G. Makowski, Esq., dated March 1, 2013.
RELIEF REQUESTED: An Order directing Erie County through the offices of the

Erie County Comptroller or Commissioner of Finance to
release to Defendants Tammy Capozzi and Michael Watt the
sum of Eleven Thousand Seventy-Nine Dollars and Ninety-
Six Cents ($11,079.96); together with interest thereon.

ANSWERING AFFIDAVITS: Answering affidavits, if any, to be provided to the court and
to Defendants’ counsel are requested no later than seven @)

days prior to the return date of this motio E W

‘!:
10 g
|

’ ERIE COUNTY
DEPARTMENT OF LAW






DATED: March 1, 2013

TO:

Michael Siragusa, Esq.
Erie County Attorney
Rath Building

95 Franklin Street
Buffalo, NY 14202

Stefan Mychajliw

Erie County Comptroller
Rath Building

95 Franklin Street
Buffalo, NY 14202

Joseph Maciejewski

Erie County Commissioner of Finance
Rath Building

95 Franklin Street

Buffalo, NY 14202

Yours, etc.

W f m/

/ Josep Mdkowskl Esq

/ Attortgy for Defendants
L J Tammy gﬂpam and Michael Watt

Office and Post Office Address
329 Elmwood Avenue
Buffalo, NY 14222

(716) 881-1890
jmakowski@aol.com

LAW OFFICE OF JOSEPH G. MAKOWSKI

.,





STATE OF NEW YORK

SUPREME COURT : COUNTY OF ERIE

PDK ENTERPRISES, LLC and,

PDK POOLS AND SPAS, LLC
Plaintiffs, AFFIDAVIT

V.

TAMMY CAPOZZI and

MICHAEL WATT Index No.: 12009-12948
Defendants.

STATEOF NEW YORK )
COUNTY OF ERIE ) ss:

TAMMY CAPOZZI and MICHAEL WATT, being duly sworn, deposes and says:

1. We are the Defendants in the above captioned action and as such have personal

knowledge of the facts and circumstances set forth in this affidavit.

2. Deponents make this affidavit in support of our motion for the relief requested in the
Notice of Motion for an Order directing Erie County through the offices of the Erie County
Comptroller or Commissioner of Finance to release Eleven Thousand Seventy-Nine Dollars and

Ninety-Six Cents ($11,079.96) paid by deponents to Erie County on F ebruary 9, 2009.

3. On September 22, 2008 Plaintiffs PDK Enterprises, LLC and PDK Pools and Spas, LLC,
a Delaware Corporation, filed a Notice of Mechanic’s Lien against Defendant’s real property in
the Town of Amherst concerning unlicensed contractor work purportedly performed on our
premises in which deponents are owners in fee simple. A true copy of the September 22, 2008

Mechanic’s Lien is annexed hereto as Exhibit “A” and made a part hereof.





4. On November 14, 2008 at the direction of our former attorney Kelly Zarcone, Esq.,
deponents paid Nine thousand Nine Hundred Eighty One Dollars ($9,981.00) into the court with
the Erie County Clerk to secure payment on the Mechanic’s Lien. On or before February §,
2009 deponents deposited an additional Nine Hundred Ninety-Eight Dollars and Ten Cents
($998.10) with the Erie County Clerk. On February 5, 2009 the Erie County Clerk deposited
Ten Thousand Nine Hundred Seventy Nine Dollars and Ten Cents ($10,979.10) with the Erie
County Commissioner of Finance. A true copy of the record of the deposit of Ten Thousand
Nine Hundred Seventy Nine Dollars and Ten Cents ($10,979.10) of deponents money by the Erie
County Clerk to the Erie County Commissioner of Finance is annexed hereto as Exhibit “B” and

made a part hereof.

S. Since September 22, 2008 no action has been taken by Plaintiffs to extend the
Mechanic’s Lien. Accordingly, Plaintiffs Mechanic’s Lien was dismissed by operation of law on

September 22, 2009.

6. On November 13, 2009 Plaintiffs filed a Notice of Pendency and an action to foreclose
on the September 22, 2008 Mechanic’s Lien placed against deponents residence. A true copy of
the Notice of Pendency and Summons and Complaint in the action is annexed hereto as Exhibit

“C” and made a part hereof.

7. On November 25, 2009 during the pendency of the action, Plaintiffs attorney David S.
Widenor, Esq. entered into a Joint Stipulation with deponent’s former attorney Kelly V. Zarcone,

Esq. cancelling the September 22, 2008 Mechanic’s Lien, November 13, 2009 Notice of





Pendency and action brought against deponents property. In relevant part the Joint Stipulation

recites:

IT IS HEREBY JOINTLY STIPULATED TO AND AGREED that:

Pursuant to Rule 6514(d) of the Civil Practice Law and Rules, the Notice of
Pendency filed in this action is hereby canceled because Defendants furnished an
undertaking in the amount of nine thousand, nine hundred and eighty dollars ($9,981) and
nine hundred and ninety-eight dollars and ten cents ($998.10) on February 5, 2009, prior
to the commencement of the within referenced action and prior to the filing of the Lis
Pendens. Consequently, there is and was at the time of filing, no action commenced that
maintains a lien on the Subject Property or an action that relates to any interest in the
Subject Property and a Lis Pendens and foreclosure action is improper.

Plaintiffs also hereby cancel the action brought at Index Number 2009-12948,
without prejudice understanding that no answer is currently necessary from Defendants.
A true copy of the November 24, 2009 Joint Stipulation of David S. Widenor PC and Zarcone
Associates, PLLC and Attorneys Affirmation of David S. Widenor, Esq. is annexed hereto as

Exhibit “D” and made a part hereof.

8. The action commenced by Plaintiffs in this court on November 13, 2009 was
discontinued because Plaintiffs were not licensed to do business in the Town of Amherst or
authorized to transact business in New York State and could not maintain the action. No

subsequent legal action has ever been filed by Plaintiffs against deponents.

9. Deponent requests that Erie County through the offices of the Erie County Comptroller or
the Erie County Commissioner of Finance release to deponents Eleven Thousand Seventy-Nine

Dollars and Ninety-Six Cents ($11,079.96) together with accrued interest thereon.





10.  There has been no previous request for the relief sought herein.






Exhibit A





365 - Notice of mechanic's Bea, afBdavin of service, individoal. partaership

BWW!W Sudasner NYC 10512
unmnm.nhmmcmmunh-§smq9.n M

www . blumberg.com

NOTICE OF MECHANIC’S LIEN

To the Clerk of the County of Erie

Please Take faotice, that PDK Enterprises, L.L.C.

P.O. Box 6478, Leesburg, VA 20132; David Kumpf, PDK Representative and
Installer 162 Willowcrest Drive, West Seneca, New York 14224 - ‘gial. ;f{»-.;_'-;

and all others whom 1t may concem.

SO 4T o
as lienor(s) have and claim a lien on the real property hereinafter described as follows:
(1) The names and residences of the lienor(s) are PDK Enterprises, L.L.C.

P.O. Box 6478, Leesburg, VA 20232; David Kumpf, PDK Representative and
Installer 162 Willowcrest Drive, West Seneca, New York 14224

beinga parmership  corporation g LLC composed of Delavare LLC havwing dul)l made. Applraton
<Fcr Quirordy o do bus.ness n NYS
whose business address is at 162 Willowcrest Drive, West Seneca, New York 14224
and whose principal place of business is at P.O. Box 6478, Leesburg, VA 20132
(1a) The name and address of lienor's attomey. if any Ann Leonard Anderson, Esgq.

P.0.Box 45, Spring Brook, New York 14140

t2) The owner of the real property is Tammy Capozzi and Mike Watt, husband and wife
and the nterest of the owner as far as known to the lienor(s) is fee simple

(3) The name of the person by whom the lienor(s) was (were) employed is Tammy Capozzi and Mike Watt
The name of the person 1o whom the lienor(s) furnished or is (are) o furnish material or for whom the lienor(s)
performed or 1s (are) to perform professional services is Tammy Capozzi and Mike Watt
The name of the person with whom the contract was made is Mike Watt
The labor performed was installation of inground pool and spa upgrade and
automation system

The matenal fumished was Pentair pump, Sta-Rite media filter, Pentair pool heater,
Automation Panel, Turbo Cell, Remote Display, Function Remote, Valve
Actuator and valves, PVC piping, various unions, elbows and reducers

The materials actually manufacrured for but not delivered 10 the real property are None

The agreed price and value of the labor performed is $ installation included
The agreed price and value of the material fumished is § $9,981.00 including installation
The agreed price and value of the material acrually mfd. for but not delivered to the real prop. is SNone
Total agreed price and value §$9 .981.00
(5) The amount unpaid to the lienor(s) for said labor perforned is § installation included
The amount unpaid to the lienor(s) for said material funished is § $9,981.00 including installation
The amount unpaid to lienor(s) for material actually mfd. for but not delivered to the real prop. is $ None
Total amount unpaid  § ¢, ¢ §/.6C
The total amount claimed for which this lien is filed is S$9, 981 . 00 including material and labor
(6) The time when the first item of work was performed was June 9 . 2008
The time when the first item of material was fumished was June 9, 2008
The time when the last item of work was performed was July 16, 2008
The time when the last item of material was fumnished was July 16, 2008
(7) The property subject 10 the lien is siruated in Town of Amherst, County of Erie, State of NY
60 Troy Del Way, Amherst, New York 14221-4504

completion of the conmact. or since the final performance of the work. or sxnw#lg of the natenial for which the
lien is claimed

Alicia Green
Commonweatlth of Virg.ria
Notary Fubiic
! Cormissinn N2 V135841
Wy Comer sgen Expures 2/28/2012

Dated September 22, 2008

N





Venfication

d L}

STATE OF NEW YORK, COUNTY OF Erie $5.: DNDIVIDUAL OR PARTNER

being duly sworn. says
that deponent is (one of the co-partnership named in the within notice of lien and) the lienor(s) mentioned in the foregomng

noﬁoeofliatdmdqaommhasmddmsaidnodceandhmsﬂumamdmimddxatt!usameismelodepmem‘samn

lum’ledg:.etnq:lastodnmamdmdnsﬁtedbbeaﬂegedmhfommmmxlbeﬁefanddwastodwnmasdepam
believes it 10 be e,

Swom to before me on

STATE OF NEW YORK, COUNTY OF Exie 5. CORPORATION

Da\ild Kuﬁ\ 'D-F_ being duly swom. says

that deponent is the | oy CFF/Le Dirata— of PDK Enterprises,L.L.C.

towit. the /[ ocal CFHte Pweaser of PDK Enterprises, L.L.C.

which is a DE L.L.C. corporation. and deponent is familiar with the facts and circumstances herein
s information and the grounds of deponent’s belief as 10 all matters not therein stated upon
deponent’s knowledge are as follows: information provided by Pdll/ RumpF, Presitlent

h Y

Nevembel 1= ‘ v g
Sworn to before me on IS\:pEember = , 2008 ////:_/A /f /,,é; ,//Zj//

Ef/-‘
10 g joq7

Editor's note: Notice of Mechanic's Lien may be filed at any 1ime during progress of the work and the furnishing of the matenals.
or. within eight months (four months if a single family dwelling) after the completion of the contract. or the final performance of
the work. or the final fumnishing of the materials. The Notice of Mechanic's Lien must be filed in the Clerk’s office of the county

where the property 1s situated. If such propenty is situated in two or more counties. file the Notice of Mechanic's Lien in the office
of the Clerk of each county. See Lien Law §10





R FILED

DEC - 2 2008

ERIECOUNTY -
Affidavit of Service of Notice of Mechanic’s Lien on Owner, Agent or AttornéykERK'S OFFICS

STATE OF NEW YORK, COUNTY OF Erie 56,

The undersigned. being duly swomn. deposes and says that deponent is over 18 vears of age and
on Al vemme, 25, 2008 served the within Notice of Mechanic's Lien
on Tammy Capozzi and Mike Watt . husband and wife

the owner herein
at 60 Troy Del Way, Amherst, New York 14221

by delivering a true copy to said owner personally. Deponent knew the person so served 1o be the owner.
as the owner could not be found. by delivering a true copy 1o the agent  arrorney of the owner.

by leaving it at the last known Place of residence of the owner in the city or town in which the real property or some part
thereof is situated. with

a person of suitable age and discretion.

| by depositing a true copy of same. enclosed in a certified  registered mail. postpaid. properly addressed wrapper. in
an official depository of the United States Postal Service in New York State.

as the owner has no last known place of residence in the city or town in which the real property or somie part thereof is
situated. or the owner could not be found. and has 110 agent or attorney. by affixing a true copy thereof conspicuously on
such property. at m. (between the hours of nine o'clock in the forenoon and four o'clock in the afternoon).

as the owner is a corporation. by personally delivering a true copy and leaving it with

the president  vice-president  secretam  clerk cashier  (reasurer  director managing ageni of the
corporation.

as the owner is a corporation. and no officer of the corporation could be found within the state. by affixing & uue copy

conspicuously on such property at m. (between the hours of nine o clock in the forenoon and four o'clock in the
afternoon).

as the owner is a corporation. by depositing a true copy of same. enclosed in a certified  registered mai). postpaid.
properly addressed wrapper. in an official depository of the United States Postal Service in New York Stare

Swor to before me on

“Editor*s note: Serve five days before or 30 days after filwg the Nonce of Mechanic's Lien See Lien Law §11





" . Affidavit of Service by Certified

STATE OF NEW YORK. COONTY OF £} £ ss..

Mail*

The undersigned. being duly swom. deposes and says that deponent is over 18 years of age and

on Movember 85" 2 CO? the undersigned served the within Notice of Lien on

the -comwacior subcowwactor assignee legal representanive Cqﬁoﬁ\e \ Keil J_ nung, F“T «
CUnesSd TRAM 3-SRy 4 ke Llart at J G St Heme Ree, Suke 641
I~ ’

Amhenst, i/ { 14228 5 60 TFo,«D«/ux(-gL Wens Ny ey
by depositing a ru€copy of same. enclosed in a certifie
the United State Postal Service in New York State.

Qo\/l rrespeh W

mail. postpaid. properly addressed wrapper. in an official depository of

{

- ]
A : /7 .
\ é ,’l - /j ’} / 1/ /
Swom to before me on ﬁ( (/\JL\VM - Jl-é_/’./" ‘/:.U
/

Nlo e, bcf.;)s’, AR

/\/o'/czf& 'Pub//'({
Cual £ ed 1 C}A&C'ounf-/

*Editor's noteServe a copy of Notice of Mechanic's Lien on contractor o1 subco

ntractor simultaneously or within 30 days afrer

filing Notice of Mechanic's Lien. File proof of service with County Clerk within 35 days after Notice of Mechanic’s Lien is

filed. See Lien Law §11-b.
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Exhibit B





11/22/2009 23:51 7166935775 LARUUNE ADDULA

‘Erie County Ceri’s Office, New York

Erie County Hall
92 Frankiin Street
Buffalo, New York 14202
Tamm Ca. 22|
m?)-.zhl«.f
" Plaintiff
vs. >
POIL Exfeprises LLC
Defendant

Re: Index NO.

I, KATHLEEN C, HOCHUL, Clerk of the County of Erle, do this day deposit with
mmecomtymmmmofm the sumof §_ 79612

N

X} ﬂﬂ" ' mlnwest.meamemmbeenpwwmby”“"
p‘ whl on the Jdayof Eh 08 and

pursuant to | . |
a)  an Order of the cOurtdatad —
b) pending appeal of

'Of

) the discharge of a Mechanic’s Lien' dated

med_mm&iec«mtyq«somcemqj_dg[m_
Dated: ’l‘/ﬂ/o’

. KATHLEEN C. HOCHUL,
Erie County Clerk

gye.puty County Clerk

Revised 12/03/08 PLAUIWIeY

" vesnn - -
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ZARCONE ASSOC

PAGE 82/07
N v
COVER SHEET REV 02-14-08
ERIE COUNTY CLERKS OFFICE
County Clerk's Recording Page ‘Book: 88 Page: 3979
Retum To; Page Count: 7 :
Doc Type: MONEY PO COURT
Rec Dats: 02/08/2009
Rec Time: 02:62:40 PM
Control #: 2009021013
Party 1: User ID: dm
MONEY PO COURT Trans Num: 659973
- DEED SEQ:
Party 2: MTQG SEQ:
CAPOZZI TAMMY UCC:
SCAR:
INDEX:
Recording Fees: Consideration Amount: $10,879.10
LRECORDINGS . ... ~ . . ... . .$800 . .. .. .. . BASIC $0.00
wat T : ¥ . T SETLUGORYMA Y 8600
AODL $0.00
NFTA MT $0.00
TRANSFER $0.00
NFTATT $0.00
Total: $5.00
STATE OF NEW YORK
ERIE COUNTY CLERK'S OFFICE

WARNING - THIS SHEET CONSTITUTES THE CLERK'S ENDORSEMENT,
REQUIRED BY SECTIONS 310&316-a (6) OF THE REAL PROPERTY LAW
OF THE STATE OF NEW YORK. DO NOT DETACH. THIS ISNOT A BiLL.

Kathieen C. Hochut
County Clark
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STATE OF NEW YORK :
SUPREME COURT : COUNTY OF ERIE FILED

PDK Enterprises, LLC. and NOV 13 2059
PDK Pools and Spas. LLC ‘
ERIE COUNTY
Plaintiffs, Notice of Pendency CLERK'S OFFCE

Ve
Index No.2009- | L 45 %
Tammy Capozzi and
Michael Watt
Mortgaged Premises:
Detendants. 60 Troy Del Way
Williamsville. New York 14221

NOTICE IS HEREBY GIVEN. and we Buftalo City Court upon a verified complaint of
the above named plaintifis against the above-named defendant for the foreclosure of a mechanics
lien bearing the date of September 22, 2008 and filed and recorded on December 2, 2008 in the
Erie County Clerk’s Office to secure the sum of $9981 including material and labor:

AND NOTICE 1S FURTHER GIVEN. that the premises affected by said foreclosure
action on a mechanic's lien. and at the time of this note is situated as follows: ALL THAT
TRACK OR PARCEL OF LAND. situated in the town of Amherst, County of Erie and state of
New York. being part of Lot number Fifty-Four (54). Township Twelve (12). Range seven (7) of
the Holland Land Company’s Survey and further distinguished a Subdivision Lot Number Nine
(9) as shown on a map entitled "Town and Country Estates". filed in the Erie County Clerk's

oftice under cover number 1841:

The Clerk of the County of Erie is directed to index this action to the names of the

Detendants.

12





Dated: Butfalo. New York
November 13. 2009

By: %’M_Lj_

13

David S. Widenor. Esq.
Attorney for Plaintiffs
PDK Enterprises, LLC and
PDK Pools and Spas LLC
390 Elmwood Avenue
Buffalo. New York 14222
Telephone: (716) 898-8185





[ e e - - e g - - - - e - - e — — =

~ HELP FOR HOMEOWNERS IN FORECLOSURE

NEW YORK STATE LAW REQUIRES THAT WE SEND YOU THIS NOTICE ABOUT THE
' FORECLOSURE PROCESS. PLEASE READ IT CAREFULLY,

SUMMONS AND COMPLAINT

YOU ARE IN DANGER OF LOSING YOUR HOME. IF YOU FAIL TO RESPOND TO THE

~ SUMMONS AND COMPLAINT IN THIS FORECLOSURE ACTION, YOU MAY LOSE

.. YOUR HOME. PLEASE READ THE SUMMONS AND COMPLAINT CAREFULLY. YOU

SHOULD IMMEDIATELY CONTACT AN ATTORNEY OR YOUR LOCAL LEGAL AID
OFFICE TO OBTAIN ADVICE ON HOW TO PROTECT YOURSELF.

SOURCES OF INFORMATION AND ASSISTANCE

The State encourages you to become Informed about your options In
foreclosure. in additlon to seeking assistance from an attorney or legal aid
office, there are government agencies and non-profit organizations that you
may contact for information about possible options, Including trying to work
with your lender during this process.

To locgte an entity near you, you may call the toll-free helpline maintained
by the New York State Banking Department at 1-877-BANK-NYS (1-877-226-

$697) or visit the department’s website at WWW BANKING STATE.NY.US.

FORECLOSURE RESCUE SCAMS

Be careful of people who approach you with offers to "'save” your home. There
are individuals who watch for notices of foreciosure actions in order to unfairly
profit from a homeowner's distress. You should be extremely careful about any
suth promises and any suggestions that you pay them a fee or sign over your
deed. State law requires anyone offering such services for profit to enter
into a contract which fully describes the services they will perform and fees they
will charge, and which prohibits them from taking any money from you until
they have completed all such promised services.

§ 1303 NOTICE





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

~FPILED
PDK Enterprises. LLC. feBana o ProcRzONOS
Leesburg. Virginia 20132
NOV 13 2009
PDK Pools and Spas. L1.C.
15 Liberty Terrance
Cheektowaga. New York 14215 C?:K%OOU:TY

Plaintffs. SUMMONS

-\~
Index No. 2009- 1 34 4§
Tammy Capozzi
60 Troy Del Way
Williamsville. New York 14221

Michael Wat
60 Troy Del Way
Williamsville, New York 14221

Defendants.

To the above-named Detendants:

YOU ARE HEREBY SUMMONED AND REQUIRED to serve upon Plaintiffs’
attorneys. at the address stated below. a written Answer to the attached Complaint.

If this Summons is served upon vou within the State of New York by personal service.
you each must respond within TWENTY (20) days after service. not counting the day of service.
If this Summons is not personally delivered to you within the State of New York. you each must
respond within THIRTY (30) days after service is completed. as provided by law.

If you each do not respond to the attached Complaint within the applicable time
limitation stated above. a Judgment will be entered against vou, by default. for the relief

demanded in the Complaint, without further notice (o vou.





This is an action seeking breach of contract, foreclosure on mechanics™ lien. account

stated. Venue is based on place the place of business of Plaintiffs.

DATED: November 13. 2009
Buffalo. New York

DAVID S. WIDENOR. P.C.
[}

David S. Widenor, Esq.
Attorneys for Plaimiffs
PDK Enterprises LLC and
PDK Pools und Spas LLC
390 EImwood Avenue
Buffalo. NY 14222
Telephone (71 6) 898-8185

L]





STATE OF NEW YORK

w Ty on
SUPREME COURT : COUNTY OF ERIL sisss oo e
PDK Enterprises. LLC, and B % g a3 g
PDK Pools and Spas. LLC _
(nE Cronedy
Plaintifts, CLENCS GrricE

VERIFIED COMPLAINT
—=RLIED COMPLAINT
Index No. 2009-_/ 29 |

-\l

Tammy Capozzi and
Michael Watt

Detendants.

Plaintiffs. PDK Enterprises. LLC and PDK Pools and Spas. LLC (“Plaintiffs™). by their
anorneys (or counsel. Davis Widenor. Esq.). as and for their Verified CPI.R 3016(f) Complaint
against the above-named defendants. Tammy Capozzi and Michael Watt ("Defendants™). alleges
upon information and beljef. as follows:

NATURE OF THE ACTION

1. The nature of this action is to foreciose upon a mechanics lien duly filed Ere
County Clerk's office as a result of or performed by Plainriffs on the Defendants' real property in
the amount of $10.000 plus cost. interest and attorneys” fees. Plaintiffs to be performed by
installing a residential pool (with all the amenities) for Defendant. Despite promising to remit
payment in full upon completion of the project. Defendants has enjoved the use and benefit of
the pool but has wrongfully refused 1o pay Plaintiffs. Plaintiffs have repeatedly demanded
payment in full from Defendants. and Defendants have without any legal justification refused

payment. Plaintiffs have been forced to commence the within action. Plaintiffy for all work





performed In addition. Plaintiffs bring this Action for breach of contract. accounts stated.
quantum merit. unjust enrichment and attomneys” fees.
THE PARTIES

2 Plaintiff. PDK Enterpriscs. I.1.C (“Enterprises™). is and was. at all material times
herein mentioned, a corporation organized under the laws of the State of Delaware with its
principal place of business at Leesburg. Virginia.

3. Plaintiff. PDK Pools and Spas. LLC (“P&S™). is and was. at all material times
herein mentioned. a corporation organized under the laws of the State of Delaware with its
principal place of business at 15 Liberty Terrance, Cheektowaga, New York.

4, Defendant. Tammy Capozzi ( "Capozzi™). is and was. at all material times herein
mentioned. an individual residing in the Town of Amherst. County of Erie, State of New York.

5. Defendant. Michael Wat (“"Watt™), is and was. a al| material times herein
mentioned, an individual residing in the Town of Amherst, C ounty of Erie. State of New York.

JURISDICTION AND VENUE

6. This Court has jurisdiction over this matter in controversy pursuant 1o article 3 of
the New York Civil Practice Law and Rules ( “"CPLR"™). Pursuant to CPLR 503, the venue of
this action is proper in the County of Erie, State of New York.

FACTS COMMON TO ALL CAUSES OF ACTION

and David Kumpf (agent of PlaintifTs) 1o provide an estimate 1o repair and update Defendants’
pool filtration system.

8. At the time in May 24, 2009, Defendants® pool filtration system was non-

functioning,





9. Plaintiffs’ designed a new pool filtration system for Defendants.

10.  Plaintiffs” provided Defendants with an initjal estimate of twelve thousand dollars
($12.000), covering labor and materials for the new pool filtration system.

11 Defendants stated that Defendants could only afford a ten thousand dollar
(810.000) pool filtration system at that time.

12. To accommodate Defendants" budgetary constraints, Plaintiffs moditied the new
pool filtration system by eliminating certain features such as cleaning robot and decided 10 reuse
the old pool pump. and limited the work 1o installation only (“Modified Pool Filtration
Svstem™).

13. Defendants agreed 10 purchase Plaintiffs’ Modified Pool Filtration System.

14, Defendants agreed to purchase Plaintiffs Modified Pool Filtration System at a
cost of ten thousand dollars ($ 0.000)

15 On June 9. 2008, Defendants executed a contract with Plaintiffs for the
installation of the Modified Pool Filtration System ("Contract™).

16. A true and correct copy of the Contract is artached hereto. Marked Exhibit A",
and incorporated herein by reference,

17. The Modified Pool Filtration System was tully installed and operational on July
16.2008.

18. On July 25. 2008, Plaintiffs provided Defendants with an invoice for services

rendered the terms of which ‘vas payment due upon receipt.

19.  After hearing no response. Plaint; I¥s submitted a final payment request on August

11.2008. which demand was ignored by Defendants,





20.  On August 23. 2008. Plaintiffs submitted another demand for payment. which was
agam ignored by Defendants.
21. Despite duly performing. Defendants refused to pay and concocted excuses for

non-payment despite the fact that the Modified Pool Filtration System was fully operational.

5

[

On September 22, 2008. Plaintifls duly filed a notice of mechanic’s lien.
23. A true and correct copy of the Notice of Mechanic's Lien is attached hereto.
Marked Exhibit “B™. and incorporated by reference.

FIRST CAUSE OF ACTION
(Breach of C ontract)

24.  Plaintiffs repeat each and every allegation contained in the above paragraphs
hereof. as though fully set forth herein at length.

25.  Plaintiffs and Defendants entered into an enforceable Contract.

26.  Plaintiffs duly performed all its obligations under the terms and conditions of the
Contract.

27.  Defendants have breached Countered by. among other ways, refusing to remit
payment for services dulv performed by Plaintiis.

28.  Based on the defauli in performance and resulting breach of the contractual
obligations owed by Defendants to Plaintiffs. Plaintiffs are entitled to recover damages based on
its loss due to the breach.

29.  As the direct and proximate cause of the wrongful conduct of Defendants,
Plaintiffs have been deprived of its benefit under the Contract in the amount of over $10.000 and

is suffered additional cxpenses incurred as a result of Defendant's wrongful conduct in an

amount to be determined at trial.





SECOND CAUSE OF ACTION
(Mechanics’ Lien Foreclosure)

30.  Plaintiffs repeat each and every allegation contained in the above paragraphs
hereof, as though fully set forth herein at length.

31. On September 22. 2008, Plaintiffs duly caused a notice to be given in accordance
with New York State law.

32. On September 22 Plaintiffs duly recorded a verified Mechanics Lien Claim,
describing the building parcel in the labor. services. equipment, and materials to be furnished on
the work of improvement at real property commonly known as 60 Troy Del Way in the Town of
Ambherst. County of Erie. and State of New York.

33.  Plaintiffs filed the Mechanics’ Lien on 60 Troy Del Way. which deed was filed at

Book 11052 at page 3280. with a legal description of:

all that tract or parcel of land. situated in the Town of Ambherst. County of Erie
and state of New York, being part of Lot Number Fifty-Four (54). Township
Twelve (12). Range Seven (7) of the Holland Land Company’s Survev and
turther distinguished as Subdivision Lot No. Nine (9) as shown on a map entitled

“Town and County Estates™. filed in the Erie County Clerk's Office under Cover
No. 1841.

34.  The cost of recording the mechanic's lien claim was fifteen dollars ($13). no part

of which has been paid.
35.  Defendants’ claims on right, title. or interest in or to building parcel. each of
which claim is junior in hereto Plaintiffs' claim.

THIRD CAUSE OF ACTION
(Unjust Enrichment)

36.  Plaintiffs repeat cach and every allegation contained in the above paragraphs

hereot. as though tully set forth herein at lengih.





37. By vintue of Defendants' scheme or artifice to defraud Plaintiffs. Defendants now
unfairly and unjustly hold the valye of a Modified Pool Filtration System.

38.  In acquiring the Modified Pool Filtration System under the circumstances set
forth herein. Defendants' fraudulent activities are such that Defendants may not in good
conscience be allowed to retain the stated value of the Modified Pool F iltration System.

39.  Any further benefit to Defendants based on the use and enjoyment of the
fraudulently converted Modified Pool Filtration System will only result in further unjust
enrichment 1o Defendants at the expense of Plaintifls.

40.  Based on these facts and the nature of Defendants’ actions. the court should find
the existence of a constructive trust over the value of the Modified Pool Filtration System justly
due Plaintiffs in favor of Plaintiffs, and declare Defendants trustee from the ume of first
possession of the Modified Pool F iltration System. until such time as an independent trustee can
be appointed by this Court.

4l.  Asatrustee of a constructive trust. Defendants should be made to account for any
deterioration in the value of the Modified Pool Fiitration System due to Defendants® conduct in
improperly maintaining said Modified Pool Filtration System to Plaintiffs.

FOURTH CAUSE OF ACTION
(Account Stated, CPLR 3016(f))

42, Plaintiffs repeat each and every allegation contained in the above paragraphs
hereof. as though fully set forth herein at length.
43.  Plainiffs submitted an invoice pursuam to the express terms of the Contract,

itemizing Plaintiffs’ services duly performed tor Defendants, in the reasonable and agreed

amount of $9.981 .00





4. The services provided by Plaintiffs and accepted by Defendants are listed as

follows:

Quantity Description Unit Price __Amount
a. 1 Pentair 3 HO Challenger HP pump #345209 $1.270 $1.270
b. 1 Sta-Rite System 3 Modular 400SF Media Filter #$7M400 $1.347 $1.347
c. | 250,000 BTU Pentair Master Temp Pool Heater #250 $2.992 $2.992
d. 1 AquaLogic PS-4 Automation Panel ¥AQL.-PS-§$ S1.416 $1416
e. | Aqualogic Turbo Cell #AQL - (1. $948 $948
f. 1 wired Aqualogic PS-4 Remote Display #AQL-WMW-PS4  $365 $365
g |1 Wireless AquaLogic 6 Function Remote FAQL-SS-RF $355 $355
h. 2 Goldline Value Actuator GVA-24 GV A-24 $163 3326

i. 3 2" 2 Way Values - Jandy NeverLube #4716 366 $198

j. 3 2" 3 Way Values - Jandy NeverLube #4716 $74 $222
k. 1 100" Flexible 2" PVC Piping $318 $318
. 6 10" Rigid 2 PVC Piping $19 $114
m. | Various 2" Unions. Elbows, & Reducers $110 $110

45. Defendants retain said invoice without objection.

46. A true and correct copy of the aforesaid invoice itemizing and detailing the
account pursuant to CPLR 3016(f) is attached hereto. Marked Exhibit “C™. and incorporated by
reference

47. Between on or about June 4 3008 and July 16, 2008. Plainiiffs, at the special

insistence and request of Defendants. performed services for Defendants for a reasonable value

and agreed to price of $9.981.





48.  Defendants have not paid any portion of the amount due pursuant to the invoice.

FIFTH CAUSE OF ACTION
(Attorneys’ Fees)

49.  Plaintiffs repeat each and every allegation contained in the above paragraphs
hereof. as though fully set forth herein at length.

50.  Plaintiffs are entitled to recover its attorney's fees pursuant to the Contract duly
entered into between Plaintiffs and Defendants.

51. Paragraph 10 of the C ontract states:

RECOVERY OF LITIGATION COSTS: in any legal action,

arbitration or other proceedings are brought for the enforcement of
this Agreement. or because of any alleged dispute. breach, default
or misrepresentation in connection with any of the provisions of
this Agreement. the successful or prevailing party or party shall be
entitled to recover reasonable atormeys fees and other costs
incurred in that action or proceeding, in addition to any other relief
to which it or they may be entitled.

52. Consequently. Plaintiffs. as the prevailing parties, are entitled to recover their
attomeys' fees and other costs in enforcing their rights pursuant to the Contract.
53.
WHEREFORE. Plaintiffs demand Jjudgment as follows:
A. on Plaintiffs' FIRST CAUSE OF ACTION. granting Plaintiffs against
Defendants an award of tompensatory damages in the amount of at least $10.000. or such
greater amount as proven at trial. and costs or some other amount is deemed just and
proper by this Court:

B. on Plaintiffs' SECOND CAUSE OF ACTION, granting Plaintiffs against

Defendants an award of compensatory damages in the amount of a least $10.000. or such





greater amount as proven at trial, and costs or some other amount is deemed Just and
proper by this Court:

C. on Plaintiffs' THIRD CAUSE OF ACTION, granting Plaintiffs against
Defendants an award of compensatory damages in the amount of at least $10.000. or such
greater amount as proven at trial. and costs or some other amount is deemed just and
proper by this Court:

D. on Plaintiffs' FOURTH CAUSE OF ACTION, granting Plaintiffs against
Defendants an award of compensatory damages in the amount of at least $10.000. or such
greater amount as proven at trial. and costs or some other amount is deemed Just and
proper by this Court;

E. on Plaintiffs' FIFTH CAUSE OF ACTION, granting Plaintiffs against
Defendants an award of attorneys” fees and costs in the amount yet to be determine but in
no event will be less than $5.000. or such greater amount as proven at trial. and costs or
some other amount is deemed just and proper by this Court:

F. imposition of a constructive trust;

G. a temporary. preliminary and permanent injunction preventing Defendants
from destroying. damaging, pledging. or decreasing in any way the value of the Modified

Pool Filtration System:

H. post-judgment interest as allowed by law:
L all pre-judgment interest as allowed by law:
J. for all costs and expenses: and

K. for such other and further reliet as the Count deems just and proper.

O





DATED: November 10. 2009
Buffalo. New York

David S. Widenor. PC

David S. Widenor. Esq.
Attorneys for Plaintiffs
PDK Enterprises. LLC and
PDK Pools and Spas. LLC
390 Elmwood Avenue
BufTalo. New York 14222
Telephone 716-898-8185
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

PDK Enterprises, LLC. and
PDK Pools and Spas, LLC

Plaintiffs,

aVe
Index No. 2009-__

Tammy Capozzi and
Michael Watt

Defendants.

VERIFICATION

STATE OF NEW YORK
COUNTY OF ERIE ) ss:
CITY OF BUFFALO

DAVID S. WIDENOR, ES(Q).. being duly sworn. deposes and says that | am a member of
the tirm David S. Widenor P.C.. attorneys for plaintiffs, PDK Enterprises LLC and PKD Pools
and Spas LLC, and that [ have read the attached Verified Complaint herein and al| the contents
thereof are true to my knowledge. except as o matters therein stated to be alleged on information

kept in the ordinary course of business. | am making this aflidavit because plaintiff PDK
Enterprises LLC is not located in the County where my firm has its office and the action or

defense is founded upon a written instrument for the payment of money which is in my
possession. ]

David S. Widenor, Esq.

Sworn to before me this

13th day of November 2009
JENNIFER A HURLEY
- S e No. 02HUG0DS pes”
i .
Qualifisy
’./ My Cmmm‘n!m% 042172011
¥
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EXHIBIT A





e

P.O. Box 6478
Leesburg, VA 20132
Phone (703) 786-7939 Fax (540) 338 - 7541

Contract # 60

PDK Pools & Spas

DATE: 06/04/08
G.C. License- #2705048065

To: Ship To:

Tammy Capozzi Tammy Capozzi

60 Troy Del Way 60 Troy Del Way
Amherst, NY 14221-4504 Amherst, NY 14221-4504
+716) 578-5444 (716) 578-5444

Comments or Special Instructions: Work is 10 be performed on an established pool/spa system. Installation requires new
metallanon to mate to existing plumbing and elcctrical configuration. The work 1o be performed is to maximize and establish optmal
~erformance from existing pool/spa configuration. All flow rate / pressure calculations rendered by Pentair technical engincering

Avpartment based on current poolsspa configuration.

* REPRESENTATIVE P.O. NUMBER SHIP DATE SHIP VIA F.O.B. POINT TERMS o
{ David Kumpf | 716-430-6928 TB.D. Delivered Residence See T&C's
QUANTITY DESCRIPTION UNIT PRICE AMOUNT
1 Pentair 3 HP Challenger HP pump #345209 1270.00 1270.00
1 Sta-Rite System 3 Modular 400SF Media Filter #S7M400 1347.00 1347.00
1 250.000 BTU Pentair Master Temp Pool Heater #250 299200 2992.00
1 Acualogic PS-4 Automaton Panel #AQL-PS-4 1416.00 1416.00
1 Agualogic Turbo Cell 8AQL-CL 948.00 948.00
1 Wired Aqualogic PS-4 Remote Display #AQL-WMW-PS-4 365.C0 365 00
1 Wireless Aqualogic 6 Function Remote #AQL-SS-RF 355.00 355.00
2 Goldline Valve Actuator GVA-24 #GVA-24 163.00 326.C0
3 2° 2 Way Vaives - Jandy NeverLube #4716 66.00 198.00
3 2 3 Way Valves - Jandy NeverLube #4716 74.00 222.00
1 100 Flexible 2° PVC Piping 318.00 318.00
6 10 Rigid 2" PVC Piping 1900 114.00
1 Various 2" Unions, Elbows. & Reducers 110.00 110.00
Installation Charges:
1 Relocate andor extend piping, gas lire, and wanng from extenor of shed to interor INC
Reconfigure existing 1 ¥: HP pump for 230 VAC. Install new filter, heater. jet pump, salt
generator ang full pool and spa automalion and control syslem including all wired and
remote units. °
SUBTOTAL 9.981 00
SALES TAX N/A
SHIPPING & N/A
HANDLING
TOTAL DUE $9.981 00





Footndtes: «
This package includes all standard plumbing, electrical, misc. equipment and site excavation in this cost estimate.

a) Additional charges may apply due to unforeseen complications during installation. Owner will be notified if
necessary. |.E. - Unexpected ground obstacles.

b) Additional charges may apply to unforeseen complications during electric and water installation procedures. Owner
will be notified if necessary. | E. - Service Size or valving Issues.

€) Work is limited to the replacement and automation of the pumping and filtration system only.

Terms and Conditions:

a.  Conlractor wil not be helg responsible for unforeseen problems or crcumstances which arise from inadequate site drainage or mcorrect deck
nstallation or excessive ground waler.

b. Contractor wi! not be held responsible for damage to underground lines (LE. — telephone. sprinkler, electric, cable, gas, water or sewer).

C. Paymenl Schedule 1s as follows.
d. Deposit - 0%

€. Pool Startup - 100%

f. Total - 100% upon completion

AGREED CONDITIONS:

1. ADDITION WORK AND COSTS: Seller shall nol perform any addilional work without homeowner's prior wnitten authorization or verbal approval. Such
acditional work may include. but nol limiled to. the removal of underground obstacies. removing, refilling and compacting filled ground. control of water

2. IN THE EVENT THAT THE PROJECT IS MUTUALLY AGREED TO STOP DUE TO CONDITIONS AT THE SITE. tis agreed thal lhe conlractor is
cue his cost to that point iIncluding sales time. permils, labor, matenal, equipment time and delivery of pool cost.

3. PLAN AND DRAWING. On the reverse side of this contract is a description, dimensions, model name and approximate drawing iocaton of pool at
constructicn site-homeowner should be present when construction begins.

4. CONSTRUCTION TIME. Construction time of this project is approximate. These dates are subjecl to celays caused by customer obtaining financing.
acls of God, rain and rain damage, strike. acts of omission brought on by Buyer and olher reasons beyond seller's control which couid not be reasonably
anticipated by Seller

5. RESPONSIBILITY FOR PROPERTY DAMAGE : This installation assumes that the existing pocl. spa, gas line. electrc service, shed. and reiated
systems were installed according to generally accepted praclices and are of sufficient integrily to accept improvements and upgraces to the system as
noted in the design plans. Buyer acknowledges and holds Seller harmless from any and all damage directly or indirectly caused by the eGuipment used
n Lpgrading the swimming pool and spa system

7 COURSE OF CONSTRUCTION OBLIGATIONS OF BUYER:

A. User agrees to provice access (o lhe pool site for all personnel and équipment, as well as for the storage of any malenal or equipment to complele
the construction of the pool Any delays in construction brought on by Buyer for his failure to previde access and/or storage shall be the sole
responsibility of Buyer

B. Buyer agrees to all fnecessary water and electricity for construction
C. Buyer agrees to indicale the exact request sile of the pooi and to accept responsibiity for the proof being on his properly

J Buyer acknowledges and represents that his property meets alt exsting building codes, and holds Seller harmless for any loss or damage incurred
Dy all persons for Buyer's failure 0 comply with all existung building codes.

E Buyer agrees to furmish his own. or contract out structura’ retaining walls tor sloping grades under separate building permit if appficable

F. Buyer agrees to have removed any large underground obstacles thal exceed the ability of standard excavating machnery. (1 e. tree stumps)
G Buyer agrees lo contract his own nalural 93as or propane supplier for healed pool if applicable.

H. Buyer 's responsible for own 'ancscaping





8. TRA?;JSFER. RENEWAL, EXTENSIONS AND ASSIGNMENT: Buyer and seller agree that no transfer, renewal, extension or assignment of tis
Agreement or anyYinterest therein, or any loss, injury 10 or destruction of the swimming poo! shall release the Buyer from any obligation hereunder. This
Agreement shall be binding on and shall insure to the Benefit of the Buyer and Selier and to their respective heirs, legal representatives, successors and

assigns

9. UNENFORCEABILITY OF PROVISIONS: In Ihe event any prowision of this contract shall be held ineffective, the remainder of this contract shall
remain in full force and effect.

10. RECOVERY OF LITIGATION COSTS: If any legal action. arbitration or other proceedings are brought for the enforcement of this Agreement. or
because of an alleged dispute. breach, default or misrepresentation in connection with any of the provisions of this Agreement, the successful or
prevailing party or parties shall be entitled to recover reasonable attorney's fees and other costs incurred in that action or proceeding. in addition 1o any
other relief to which it or Ihey may be entitled.

lo this Agreement shat! be binding. unless il is executed in wriling by all the parties. No waiver of any of the provisions of this Agreement shall be
deemed or shall constitute a waiver of any other provisions. whether or not similar, nor shall any waiver constitute a continuing waiver. No waiver shall
be bincing unless executed in writing by the party making the waiver.

12. CANCELLATION AND ACCEPTANCE.

A. Buyer may cancel this contracl if it is sclicited in person and Buyer signs it at a place other than Ihe Seller's business shown on the conlracl, by
sending notice of said cancellation by certified mail, return receipt requested, to lhe Seller at Seller's address shown on lhe contract which notice shal!
be posimarked not later than the third day (excluding Sundays and Holidays) foliowing the date of signing the conlrac!.

B. This agreemeni shall not be binding upon Seller untit accepted by a duly authonzed agent of the Seller Upon acceplance of the Grantirg.
neither part shall have the nght to cancel same notwithstanding the terms of Paragraphs 12 A above.

13. BUYER'S ELECTRICAL SYSTEM: Buyer shall be responsible for a man electrical panel change or other upgrading of the electrical service because
of building code deficiencies in existing service

Notice to Owner:

JUnder the Mechanics Lien Law. any contractor who helps to improve your property. but s not pard for his or her work 0r supplies. has a right to pace a
lien on your home, land. or property where the work was performed and to Sue you in court to obtain payment

Trug means that after a court hearing. your home, land. and property could be sold by a court officer ang Ihe proceeds of the sale used 1o sal s’y what
you owe. This can happen even if you have paid your contractor in full if the contractor subcontractor, laborers, or Suppiiers remain unpaid.

nolice since you are aware of their exislence as an owner. A preliminary notice 1s not a hen against your property, Its purpose is to notify you of persons
or entiies that may have a nght to file a lien against your property if they are not paid. In order to perfect their lien r ghts. a contractor, subcontractor.
suppher or laborer must file 8 mecranic's hen with the county recorder which then becomes a recorded lien against your property. Generally. ine
maxmum tme allowed for filing a mechanics lien against your property is 90 days after substantia! compietion of your project

TO ENSURE EXTRA PROTECTION FOR YOURSELF AND YOUR PROPERTY. YOU MAY WISH TO TAKE ONE OR MORE OF THE FOLLOWING
STEPS.

(1) Require Ihat your contractor Supply you with a payment and performance bond {not a kicense bond), which provides that the bonding company will
either complete the project or pay damages up o the amount of the bond. This payment and performance bond as well as copy of the construction
contract sheuld be filed with the county recorder for your further protection. The payment and performance bond -- Will - usually cost from 1 percent of
the conlract amount depending on the contractor's bonding ability. If a cantraclor cannot obtain such bonding, it may indicate his or her financial
incapacity.

(2) Requrre thal payments be made directly to subcontractors and malenal suppliers Ihrough a join! contro! Funding services may be avaiable, for-a
fee. in your area which will establish voucher or other means of payment to your contractor. These services may also provice you wilh a lien waver and
other forms of protection Any joint control agreement should include the addendum, approved by a registrar.

13} Issue joint checks for payment made out 10 both your contractor and subcontraclors or material suppliers involved in the project. The joint checks
should be mace payable to Ihe persons or entities which send preiminary notices to you. Those persons or entities have incicaled that they may have
.en nghts on your property. therefore you need to protect yourself. This will help to insure that all persons due payment are actually paid

(4) Upon making payment on any compieled phase of the project. and before making any further payments. require your contraclor to provide you with
Jncondiional ‘Waiver and Release® forms signed by each material supplier, subcontractor, and laborer involved in that portion of the work for ahsch
payment was made. The stalutory lien releases are set forth in exact language is Sections 3262 of the Civit Code. Most stationery stores will sell the
Waiver Release forms if your contractor does nol have them. The matenal supptiers subcontraciors, and laborers thal you oblain releases from are
1hose persons or entities who have filed preliminary notices with you. If you are not certain of the material suppliers, subcontractors. and 'aborers
working on your project, you may obtain a lis! from your contraclor. On projects invoiving improvements to a single-family residence or cuplex owned by
the indivicuals. Ihe person signing those releases lose the nght to fi'e a mechanic’s 'ien claim against your property. In cther types of consiruction this
protection may stil be important. but may not be complete
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To protect yourseif under this oplion, you must be certain that a matenal suppher, subcontractors. and laborers have signed the “Waiver and Re'ease”
form. If a mechanic’s lien has been fileg agains! your property. il can only be volunlanly released by a recorded ‘Release of Mechanics Lien” signed by
Ihe person or entity that filed the “Mechanic's Lien’ against your property unless the lawsuit 1o enforce lhe tien was nol tmely fiie¢. You should rot make
any finai payments until any and all such liens are removed. You should consuit an allorney f a lien is filed against your property

| have read and hereby acknowledge the agreed conditions*

POK Enlerprises, L.L.C. T
P

/4 ~ Date _ ‘- 7

{Dealers Name) ( Buyer )

Date

{(Representai ve)
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wuww blumberg.com

NOTICE OF MECHANIC’S LIEN

To the Clerk of the County of Erie and all others whom it may concern:

Please Take Notice, that PDK Enterprises, L.L.C.

P.O. Box 6478, Leesburg, VA 20132; David Kumpf, PDK Representative and_
Installer 162 Willowcrest Drive, West Seneca, New York 14224 - 'ocal I Sk

as lienor(s) have and claim a lien on the real property heremafter 'd‘esc‘nb*:i:s follows:
(1) The names and residences of the lienor(s) are PDK Enterprises, L.L.C.
P.O. Box 6478, Leesburg, VA 20132; David Kumpf, PDK Representative and
Installer 162 Willowcrest Drive, West Seneca, New York 14224

. 1,6
bewga parmership corporation f LLC composed of Delaware LLC having dul)/ made. Appliiten
for quirordty to do busmess i NYS
whose business address is at 162 Willowcrest Drive, West Seneca, New York 14224
and whose principal place of business is at P.O. Box 6478, Leesburg, VA 20132
(12) The name and address of lienor's attomey. if any Ann Leonard Anderson, Esq.

P.O.Box 45, Spring Brook, New York 14140

(2) The owner of the real property is Tammy Capozzi and Mike Watt, husband and wife
and the interest of the owner as far as known to the lienor(s) is fee simple

(3) The name of the person by whom the lienor(s) was (were) employed is Tammy Capozzi and Mike Watt
The name of the person to whom the lienor(s) furnished or is (are) 1o furnish material or for whom the lienor(s)
performed or is (are) to perform professional services is Tammy Capozzi and Mike Watt
The name of the person with whom the contract was made is Mike wWatt
The labor performed was installation of inground pool and spa upgrade and
automation system

The matenial fumished was Pentair pump, Sta-Rite media filter,Pentair pool heater,
Automation Panel, Turbo Cell, Remote Display, Function Remote, Valve
Actuator and valves,PVC piping, various unions, elbows and reducers

The matenials actually manufacrured for but not delivered 10 the real property are None

The agreed price and value of the labo: perfonned is $ installation included
The agreed price and value of the material furnished 15 § $9 ,981.00 including installation
The agreed price and value of the material actually mfd. for but not delivered to the real prop. is $None
Total agreed price and value $$9,981.00
(5) The amount unpaid to the henor(s) for said labor performed is $§ installation included
The amount unpaid 1o the lienor(s) for said material funished is $ $9,981.00 including installation
The amount unpaid to lienor(s) for material actually mfd. for but not delivered to the real prop. is $ None
Total amount unpaid  § ¢, ¢ $/.¢C
The total amount claimed for which this lien is filed is $$9, 981 .00 including material and labor
(6) The time when the first item of work was performed was June 9, 2008
The time whea the first item of material was furnished was June 9 , 2008
The time when the last item of work was performed was J uly 16, 2008
The time when the last item of material was furnished was July 16, 2008
(7) The property subject to the lien is situated in Town of Amherst . County of Erie, State of NY
60 Troy Del Way, Amherst, New York 14221 -4504

That said labor and materials were perfonned and fiunished for and used. and that the professional services rendered
were used. in the improvement of the real property hereinbefore described. That 8 months (4 months if a single family dwelling)
have not elapsed dating from the last item of work performed. or from the last items of materials furnished. or since the

completion of the conmact. or since the final performance of the work. or since th shing of the material for which the
lien is claimed.

Dated September 22, 2008

Alicia Green
Commonweatth of Virginia
Notary Puove

J Sommisson b, 18834 Paul Kumpf
37 Ny Camee <3 Bapres J252012

N






Verification

STATE OF NEW YORK, COUNTY OF Erie $S.. INDIVIDUAL OR PARTNER

being duly sworn. says
that deponent is (one of the co-partnership named in the within notice of lien and) the lienor(s) mentioned in the foregoing

mdceofﬁetdmdepmunhsmddwsaidmmﬂhmsdnmmdmmﬁanddmd)esameismetodcpomm‘smn

lmawledgtemeptnstod\enmmd)adnmtedbbeawoninfmmﬁmmdbdiefanddlatastoﬂwsenmdepm
believes it 10 be mue.

Swom 10 before me on

STATE OF NEW YORK, COUNTY OF Erie 3. CORPORATION

Da\[ld Kum P-F . being duly swom. says

that deponent is the | ocdy OFF/ (e Dirata of PDK Enterprises,L.L.C.
herein. that deponent has read the foregoing notice of lien and knows the contents thereof. and that the same is true to
deponent’s own knowledge. except as to the matters therein stated to be alleged upon information and belief. and that as to
those matters deponent believes it 10 _be true. The reason why this verification is made by deponent is that deponent is an officer.
towit. the £ ocal) CFHte Dwete™  (ppK Enterprises, L.L.C.
which 1s a DE L.L.C. corporation. and deponent is familiar with the facts and circumstances herein.

The sources o1 aeponent’s information and the grounds of deponent’s belief as t0 all matters not therein stated upon
deponent’s knowledge are as follows: information provided by Pau} Rump¥f, President

2

/o, Yo
Nevember |5 : . _.
Sworn to before me on ;ec;::nn'ber /= ., 2008 //AQ‘ AU /IZ /4/

@V‘k VY onandl_Condenssn _

Erre
1219 )07

Editor’s note: Norice of Mechanic's Lien may be filed at any time duning progress of the work and the furnishing of the materials.

or. within eight months (four months if a single family dwelling) after the completion of the contract. or the final performance of
the work. or the final fumnishing of the matenals. The Notice of Mechanic's Lien must be filed in the Clerk s office of the county

where the property 1s situated. If such property is situated in two or miore counties. file the Notice of Mechanmic’s Lien 1n the office
of the Clerk of each county. See Lien Law § 10.





FILED

DEC - 2 2008

ERIE COUNTY c
v ! !
Affidavit of Service of Notice of Mechanic’s Lien on Owner, Agent or AttornéyLERK S OFFICE

STATE OF NEW YORK. COUNTY OF Exie 88
The undersigned. being duly sworn. deposes and says that deponent is over 18 years of age and
on Al vemive, .25' , 2008 served the within Notice of Mechanic's Lien
on Tammy Capozzi and Mike Watt, husband and wife
the owner herein
a 60 Troy Del Way, Amherst, New York 14221
by delivering a true copy 1o said owner personally. Deponent knew the person so served 1o be the owner.

as the owner could no1 be found. by delivering a true copy 10 the  agenr  arrorney of the owner.

by leaving 1t at the last known place of residence of the owner in the city or town in which the real property or some part
thereof is siruated. with

a person of suitable age and discretion.

= by depositing a true copy of same. enclosedina  certified  registered mail. postpaid. properly addressed wrapper. in
an official depository of the United States Postal Service in New York State.

as the owner has no last known place of residence in the city or town in which the real property or some part thereof is
situated. or the owner could not be found. and has no agent or attorney. by affixing a true copy thereof conspicuously on
such property. at nm. (between the hours of nine o’clock in the forenoon and four o'clock in the afternoon).

as the owner 15 a corporation. by personally delivering a true copy and leaving it with

the president  vice-president  secretary  clerk  cashier  treasurer  director  managing agenr of the
corporation.

as the owner is a corporation. and no officer of the corporation could be found within the state. by affixing a rue copy

conspicuously on such properry at m. (between the hours of nine o°clock in the forenoon and four o’clock in the
afternoon).

as the owner 1s a corporation. by depositing a true copy of same. enclosed ina  certified  registered nail. postpaid.
properly addressed wrapper. in an official depository of the United States Postal Service in New York State.

Swom to before me on

“Editor's note: Serve five days before or 30 days after fihng the Notice of Mechanic's Lien. See Lien Lan§il.





v . Affidavit of Service by Certified Mail*

STATE OF NEW YORK. COUNTY OF Q1 £ $s.
The undersigned. being duly swoin. deposes and says that deponent 1s over 18 years of age and

on U(.Ncmbef‘ QS, <2 OOS) the undersigned served the within Notice of Lien on

the commacior subcowsactor assignee legal represeniative Cqﬁ‘oﬂ\e 3 K&llj_ Zarune, €37 <
P TaMmiCarPin o+ e Wak oL 14 S ld tome Regd, Suke o
Brherst, v { 192K 5 60 Trop i lqu s \NY g0l respet i
by deposiing a ru&copy of same. enclosed in a certified mail. postpaid. properly addressed wrapper. in an official depository of
the United State Postal Service in New York State. i

TSN/ /
Swom to before me on j(/\l«M/Vf $/{ JLQ/‘(/W'&U/
/\/o\len—.buf-gsf' AR /
CQJVL. ’QM&JLM
Nqu& 'Pub// 'd
ugt, £ ed 'L G.&C‘aunfy

\k‘__faﬁ.b.:f

st 10/09/0 9

*Editor’s noteServe a copy of Notice of Mechanic's Lien on contractor or subcontractor simultaneously or within 30 days after

filing Notice of Mechanic's Lien. File proof of service with County Clerk within 35 days after Notice of Mechanic's Lien is
filed. See Lien Law §11-b.
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PDK Pools & Spas

©

P.O. Box 6478 Contract # 60

Leesburg, VA 20132 DATE: 07/23/08

Phone (703) 786-7939 Fax (540) 338 - 7541 G.C. License- #2705048065
To: Ship To:

Tammy Capozzi & Mike Watt Tammy Capozzi & Mike Watt

60 Troy Del Way 60 Troy Del Way

Amherst, NY 14221-4504 Amherst, NY 14221-4504

(716) 578-5444 (716) 578-5444

Comments or Special Instructions: Outstanding debt for services rendered.

i REPRESENTATIVE P.O. NUMBER SHIP DATE SHIP VIA F.O.B. POINT TERMS
David Kumpf 716-430-6928 N/A Delivered Residence Completed
QUANTITY DESCRIPTION UNIT PRICE AMOUNT
1 Pentair 3 HP Challenger HP pump #345209 1270.00 1270.00
1 Sta-Rite System 3 Modular 40CSF Media Filter #S7M400 1347.00 1347.00
1 250.000 BTU Pentair Master Temp Pool Heater 4250 2992.00 2992.00
1 Aqualogic PS-4 Automation Panel #AQL-PS-4 1416.00 1416.00
1 Aqualogic Turbo Cell #AQL-CL 948.00 948.00
1 Wired Aqualogic PS-4 Remote Display #AQL-WMW-PS-4 365.00 365.00
1 Wireless Aqualogic 6 Function Remote #AQL-SS-RF 355.00 355.00
2 Goldline Valve Actuator GVA-24 #GVA-24 163.00 326.00
3 2" 2 Way Vatves - Jandy NeverLube #4716 66.00 198.00
3 2" 3 Way Valves - Jandy NeverLube #4716 74.00 222.00
1 100" Flexible 2" PVC Piping 318.00 318.00
6 10" Rigid 2" PVC Piping 19.00 114.00
1 Various 2" Unions, Elbows, & Reducers 110.00 110.00

Installation Charges:

1 Relocate and/or extend piping, gas line, and wiring from exterior of shed to interior. INC
Reconfigure existing 1 Y2 HP pump for 230 VAC. Install new filter, heater, jet pump, salt
generator and full pool and spa automation and contro! system including all wired and
remote units. *

1 Clean and treat pool - setup pool for salt water sysiem ~ balance pool chemicais 350.00 CcomMmP
TOTAL DUE $9,881 00
Work has been completed under the terms of the contract. Payment is due in full within 10 business days from the date of invoice by
check or money order payable to the PDK representative below. Additional support will also be made available to answer questions,

set or adjust pool parameters, and winterize the pool system for the remainder of 2008 pool season. Thank you for utilizing our
services and we hope to be able to serve you in the future,

Paul J Kumpf David Kumpt
President PDK Representative
PDK Pools & Spas 162 Willowerest Drive

West Seneca, NY 14224
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STATE OF NEW YORK

SUPREME COURT : COUNTY OF ERIE ®
| 3! \‘;@5
=LA
W = 7009
W 22
PDK ENTERPRISES. LLC AND
PDK POOLS AND SPAS. LLC, cﬁuﬂ‘#‘
PLAINTIFFS, .
vs.
INDEX NO. 1 2009-12948
TAMMY CAPOZZI AND
MICHAEL WATT
DEFENDANTS.

JOINT STIPULATION CONSENTING
TO CANCEL ACTION AND NOTICE OF PENDENCY

WHEREAS, on November 13, 2009, Plaintiffs erroneously filed a Notice of Pendency in
this Action as against real property located in the Town of Amherst. County of Erie, State of New
York commonly known as 60 Troy Del Way., Williamsville, New Y‘oﬁc 14221 (“Subject
Property”); and

WHEREAS. cn November 24, 2009, Defendanis have been served with the Verified
Complaint by mail and there time to answer has nor yet expired;

IT1S HEREBY JOINTLY STIPLUTED TO AND AGREED that:

Pursuant to Rule 6514(d) of the Civil Practice Law and Rules. the Notice of Pendency filed
in this Action is hereby canceled because Defendants fumished an undertaking in the amount of
nine thousand, nine huadred and eighty dollars ($9,981) and nine hundred and ninety-eight dollars

and ten cents ($998.10) on February 5, 2009, prior 1o the commencement of the within referenced





action and prior (o the filing of the Lis Pendens. Consequently, there is and was at the time of filing,
no action commenced that maintains a lien on the Subject Property or an action that relates to any
interest in the Subject Property and a Lis Pendens and foreclosure action is improper.

Plaintiffs also hereby cancel the action brought at Index Number 2009-12948, without

prejudice understanding that no answer is cumrently necessary from Defendants.

Dated: Buffalo, New York
November 24. 2009

DAVID S. WIDENOR, PC

By:

David S. Widenor, Esq.
Antorneys for Plaintiffs
PDK Enterprises, LLC and
PDK Pools and Spas, LLC
390 Elmwood Ave.
Buffalo, NY 14222
Telephone: 716-898-8185

ZARCONE ASSOCIATES, PLLC

By,

~ ¥ V. Zarcone, Esq.
Atiorneys.fo» Defendams ‘
Tammy Capozzi and

Michuel Wait

2350 North Forest Road, Suite 8
Amherst, New York 14068





STATE OF NEW YORK )
)SS.:
COUNTY OF ERIE )

signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument. ‘. ’ -7

1'; ,/ ° ' . l/_
mmxﬁm L g prilg
NOTARY PUBLC, STATE OF' vleii KUF ,..«Wt
QUALFIED MV BRE -

o NO. OTRE022547 13  Notary Public

wd





a

STATE OF NEW YORK )
)SS.:
COUNTY OF ERIE )

On the 25™ day of November in the year 2009, before me, the undersigned, personally
appeared David S. Widenor, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that he/she executed the same in his'her capacity, and that by hisher
signature on the instrument, the individual, or the person f of which the individual
acted, executed the instrument. _ ; l\

b}

N —
Notgry Public

JENNIFER A HURLEY





STATE OF NEW YORK Fili E B

SUPREME COURT : COUNTY OF BERIE SCRONRS & PROCSEINGS
NOV 2 5 2009
PDK ENTERPRISES, LLC AND -~
v ERiE COUMTY
PDK POOLS AND SPAS, LLC, LMK Grri 2
PLAINTIFFS,
VS.
INDEX NO. 12009-12948
TAMMY CAPOZZI AND
MICHAEL WATT
DEFENDANTS.
ATTORNEY AFFIRMATION

DAVID S. WIDENOR, ESQ., an attomey admitted to practice law in the courts of
the State of New York and attorneys for defendants, affirms, pursuant o rule 2106 of the Civil
Practice Law and Rules the following:

1. [ am familiar with all the facts and circumstances surrounding this case as set forth
herein, my information having been gathered from a thorough reading of the file in my possession,
and thorough research into the facts and law of the instant matter. |

2. On November 23, 2009, Defendants were served with the Complaint through
Defendants’ artomey and Defendants’ time to answer has not vet answered the Complaint.

WHEREFORE, Plaintiffs hereby demand that the Notice of Pendency be canceled,

directing the Counry Clerk of Erie County to cancel the Notices of Pendency.





Dated: Buffalo, New York

TO:

November 23, 2009

Zarcone Associates, PLLC
Kelly V. Zarcope, Esq.
Attorneys for Defendants

2350 North Forest Road, Suite 8
Amberst, New York 14068

DAVID S. WIDENOR, PC

By: @@yg
avid S. Widenor, Esq.

Attorneys for Plaintlffs
PDK Enterprises, LLC and
PDK Pools and Spas, LLC
390 Elmwood Ave.
Buffalo, NY 14222
Telephone: 716-898-8185





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

PDK ENTERPRISES, LLC and,
PDK POOLS AND SPAS, LLC
Plaintiffs, AFFIRMATION
V.
TAMMY CAPOZZI and
MICHAEL WATT Index No.: 12009-12948
Defendants.

STATE OF NEW YORK )
COUNTY OF ERIE ) ss.:

JOSEPH G. MAKOWSKI, ESQ. pursuant to CPLR 2106 affirms the following under

penalty of perjury:
1. I am an attorney at law duly admitted to practice before the courts of State of New York.

2. I represent Tammy Capozzi and Michael Watt, the Defendants in the above captioned
action. In such capacity I have personal knowledge of the facts and circumstances set forth in

this affirmation.

3. I make this affirmation in support of the application of Tammy Capozzi and Michael
Watt for return of Ten Thousand Nine Hundred Seventy-Nine Dollars and Ten Cents
($10,979.10) in monies deposited by them with Erie County on or about February 9, 2009

together with accrued interest thereon.

4. Deponent has independently reviewed the status of this action by checking the Actions

and Proceedings file of the Erie County Clerk. As a result of deponent’s review of the records of





the Erie County Clerk, deponent learned that on February 5, 2009 monies previously deposited
by my client with the Erie County Clerk totaling Ten Thousand Nine Hundred Seventy-Nine
Dollars and Ten Cents ($10,979.10) were transferred to the Erie County Commissioner of
Finance. A true copy of the documentation of the Erie County Clerk dated February S, 2009
transferring Ten Thousand Nine Hundred Seventy-Nine Dollars and Ten Cents ($10,979.10)to

the Commissioner of Finance is annexed hereto as Exhibit “A” and made a part hereof.

5. On March 1, 2013 your deponent spoke with and sent an email to Donald Urban, an
employee of the Erie County Comptroller requesting confirmation that the Erie County
Comptroller was still in receipt of the Ten Thousand Nine Hundred Seventy-Nine Dollars and

Ten Cents ($10,979.10) of my clients’ funds. Mr. Urban responded to deponent’s email thus:

It is confirmed that $10,979.10 is currently remains on deposit with our Office for the
below referenced Mechanic’s Lien under Action #3768. The balance including interest
thru 1/31/13 was $11,079.96. The current balance is about $1.30 greater.

A true copy of the March 1, 2013 emails exchanged between deponent and Mr. Donald Urban of

the Erie County Comptroller’s Office are annexed hereto as Exhibit “B” and made a part hereof.

6. Deponent has reviewed the November 24, 2009 Joint Stipulation entered into by David
Widenor, Esq. and Kelly Zarcone, Esq. which discontinued the Mechanic’s Lien, Notice of
Pendency and November 13, 2009 action commenced by Plaintiffs against Defendants. A true
copy of the Joint Stipulation and Attorney Affirmation of David Widenor, Esq. are annexed

hereto as Exhibit “C” and made a part hereof.

7. Upon receipt of an Order from this court authorizing Erie County to release Eleven

Thousand Seventy-Nine Dollars and Ninety-Six Cents ($11,079.96) to my clients the November





24, 2009 Joint Stipulation of counsel and Attorney Affirmation of David Widenor, Esq. will be

filed by deponent to dispose of the current action.

8. On behalf of Tammy Capozzi and Michael, deponent requests an Order directing Erie
County through the offices of the Erie County Comptroller and Erie County Commissioner of
Finance to release Eleven Thousand Seventy-Nine Dollars and Ninety-Six Cents (811,079.96) to

Tammy Capozzi and Michael Watt,

DATED: Buffalo, New York
March 1, 2013

il
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Erie County Cleri’s Office, New York
Erie County Hall

92 Frankiin Streat

Buffalo, New York 14202

Tanny Coper

Plamtiff

POl Eaﬁrfﬂscs LLe

Defendant
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Re: Index No.

I, KATHLEEN C. HOCHUL, Clrk of the County of Erte, dotl'llsda;depqsltwlm
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a)  an Order of the Courtdahed _,
b) pendlngappealof : —
c) ﬁtedlsdlameofanedranic'sl.iendated and
filed in the Erie County Clerk's Office under Jw
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* KATHLEEN C. HOCHUL,
Erie County Clerk
BY:
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Plsase print

Sent via BiackBerry by ATAT

From: “Urben, Doneld” <Donard Lirban@one govs
gur.mmqrmnsm:um

o “makowslaeol.com>

it is confirmed that $10,979.10 is currently remaina on deposit with our Office for the below referenced Mechanic's Lien under Action #3768, The balance indluding
interest thry 173113 was $11,079.96 mamumumst.aom

imashto makowsiu@acl.com)

From: mekowsiu@act com (ma;

Sent: Friday, March 01, 2013 5:58 AM

To: Urban, Dongid

Subject: Fwd, cmmanzmmw

—O_nphdm.—-

Yo: donsid.urban <donald.urban@enecounty goy>
Sent: Fri, Mar 1, 2013 0:24 am
wmummw

Doer Mr Urtan MNWMIWmewMMM OnFWyszooomymmuo,on.thmmmm.nmﬁn
The Gon issue is resoh ‘smw.mmmwwmmmmaom

chamorhc«!mbmdr-‘m.mthuﬂmwm&meﬂmmmmmmwmmmnMN
helphud. Per our sation your prompt .hmmmwmmummmmmmmwmamw-maoudmut

Sent: Fri Mar 1, 2013 901 am

- e e -
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STATE OF NEW YORK

SUPREME COURT : COUNTY OF ERIE ®
penAE 87 2008
W 29
PDK ENTERPRISES. LLC AND

PDK POOLS AND SPAS. LLC, cpui"‘
s it
A g

PLAINTIFFS,
VS.
INDEX NO. 1 2009-12948
TAMMY CAPOZZI AND
MICHAEL WATT
DEFENDANTS.

JOINT STIPULATION CONSENTING
TO CANCEL ACTION AND NOTICE OF PEN DENCY

WHEREAS, on November 13, 2009, Plaintiffs emoneously filed a Notice of Pendency in
this Action as against real property located in the Town of Ambherst. County of Erie, State of New
York commonly known as 60 Troy Del Way, Williamsville, New Yo;'k 14221 (“Subject
Propertv™); and

WHEREAS, cn November 24, 2009, Defendanis have been served with the Verified
Complaint by mail and there time to answer has not yet expired;

IT IS HEREBY JOINTLY STIPLUTED TO AND AGREED thar

Pursuant to Rule 6514(d) of the Civil Practice Law and Rules, the Notice of Pendency filed
in this Action is hereby canceled because Defendants furnished an undenaking in the amount of
nine thousand, nin¢ hundred and eighty dollars ($9,981) and nine hundred and ninety-eight dollars

and ten cents ($998.10) on February 5, 2009, prior to the commencement of the within referenced





action and prior to the filing of the Lis Pendens. Consequently, there is and was at the time of filing,

no action commenced that maintaing a lien on the Subject Property or an action that relates 10 any
interest in the Subject Property and a Lis Pendens and toreclosure action is improper.
Plaintiffs also hereby cancel the action brought at Index Number 2009-12948, without

Prejudice understanding that no answer is currently necessary from Defendants.
Dated: Buffalo, New York
November 24. 2009

DAVID S. WIDENOR, PC

By:

David S. Widenor, Esq.
Atiorneys for Plaintiffs
PDK Enterprises, LLC and
PDX Pools and Spas, LLC
390 Elmwood Ave.
Buffalo, NY 14222
Telephone: 716-898-8185

ZARCONE ASSOCIATES, PLLC

7 E(Q
¥ V. Zarcone, Esq.
Atiornys.fa» Defendans
Tammy Capozxzi and
Michuel Wan
2350 North Forest Road, Suite 8§
Amberst, New York 14068

By,

IJ





STATE OF NEW YORK )
3SS.
COUNTY OF ERIE )

On the 24 day of November in the year 2009, before me, the updersigned,
personally appeared Kelly V. Zarcone, personally known to me ot proved to me op the basis of
satisfactory evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that he/she executed the same in his‘her capacity, and that by his'her
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument. " , -

VY 4
W s, S Gl KU A
e ouemnzsn : 7 Notary Public

mm&‘mwn&.’ﬁ
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STATE OF NEW YORK )
)SS.:
COUNTY OF ERIE )

On the 25" day of November in the year 2009, before me, the undersigned, personally
appeared David S. Widenor, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that hefshe executed the same in hisher capacity, and that by hisher
signature on the instrument, the individual, or the person ?M\lf of which the individual

acted, executed the instrument.

Not#ry Pablic

A

JENNIFER A HURLEY
No. 021HUS0pY moc“:' Vork

sy Commesin s 22 o
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STATE OF NEW YORK {1LED

SUPREME COURT : COUNTY OF ERIE SRS & ProvocoaNl
NOV 2 5 2609
PDK ENTERPRISES, LLC AND .
: Efug COUNTY
P A b
PDK POOLS AND SPAS, LLC, CLERICS R RE
PLAINTIFFS.
VS.
INDEX NO. I 2009-12948
TAMMY CAPOZZI AND
MICHAEL WATT
DEFENDANTS.

ATTORNEY AFFIRMATION

DAVID S. WIDENOR, ESQ., an attomney admitted to practice law in the courts of
the State of New York and attomneys for defendants, affirms, pursuant to rule 2106 of the Civil
Practice Law and Rules the following:

1. I am familiar with all the facts and circumstances surrounding this case as set forth
herein, my information having been gathered from a thorough reading of the file in my possession,
and thorough research into the facts and law of the instant matter. |

2. On November 23, 2009, Defendants were served with the Complaint through
Defendants’ attomey and Defendants’ time to answer has not vet answered the Complaint.

WHEREFORE, Plaintiffs hereby demand that the Notice of Pendency be canceled,

directing the County Clerk of Erie County to cancel the Notices of Pendency.





- 9 ¥

Dated: Buffalo, New York

TO:

November 23, 2009

Zarcone Associates, PLLC
Kelly V. Zarcone, Esq.
Attorneys for Defendants

2350 North Forest Road, Suite 8
Amberst, New York 14068

DAVID S. WIDENOR, PC

By: ﬁw&/ﬂ@i——«

David S. Widenor, Esq.
Attorneys for Plaintiffs
PDK Enterprises, LLC and
PDK Pools and Spas, LLC
390 Elmwood Ave.
Buffalo, NY 14222
Telephone: 716-898-8185






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

COUNTY OF ERIE

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
COUNTY EXEQL . JEREMY C. ToTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

Mr. Robert

M. Graber, Clerk

Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

March 11, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Pearce, Mitchell, Estate of, by
Administratrix Suzanne Pearce v.
County of Erie, et al.

Notice of Motion with Motion

Suzanne Pearce
39 Klas Avenue
West Seneca, New York 14224

Timothy M. Hudson, Esq.
Paul William Beltz, P.C.
36 Church Street

Buffalo, New York 14202

Should you have any questions, please call.

MMP:dId
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /N oM {) afe—
Michelle M. Parker
First Assistant County Attorney

95 FRANKLIN STREFT, ROOM 1634, BUFFALO, NEW YORK 14202 - PHRONE: (716) X58-2200 — WWW._LRIE.GOV





" STATE OF NEW YORK

SUPREME COURT :: COUNTY OF ERIE

SUZANNE PEARCE, Administratrix of

the Estate of MITCHELL PEARCE
Claimant, NOTICE OF MOTION
ORAL ARGUMENT REQUESTED
Vvs. Index No.:
ERIE-WYOMING JOINT Assigned Justice:
WATERSHED BOARD Hon.

50 Commerce Way
East Aurora, New York 14052

ERIE COUNTY SOIL & WATER
CONSERVATION DISTRICT
50 Commerce Way
East Aurora, New York 14052 This paper received at the
Erie County A s Office
WYOMING COUNTY SOIL & .
WATER CONSERVATION DISTRICT the R day of 203_@_

31 Duncan Street
Warsaw, New York 14569

COUNTY OF ERIE
95 Franklin Street
Buffalo, New York 14202

TOWN OF WEST SENECA
1250 Union Road
West Seneca, New York 14224

Respondents.

PLEASE TAKE NOTICE that upon the annexed affidavit of Timothy M. Hudson, Esq.
sworn to on the 21st day of February, 2013; and the affidavit of Suzanne Pearce, Esq., sworn
to the 21st day of February 2013; and upon all of the pleadings and proceedings had herein,

7/
S4S000£10T 1
YETISO0EY & 14N 9\ \\p
NIV AN 3143
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" the claimant will move this Court at a Special Term thereof to be held before the Honorable
ng@;ﬂ@h Justice of the Supreme Court, at the Erie County Courthouse, 25
Delaware Avenue, Part 12, Buffalo, New York, on the | Q‘ .1,
at q 4 a.m., or as soon thereafter as counsel can be heard, for an Order pursuant
to Section 50-e(5) of the General Municipal Law, for permission to serve a late notice of

claim, and for such other and further relief as this Court may deem just and proper.

PLEASE TAKE FURTHER NOTICE that pursuant to CPLR 2214(b), answering
affidavits, if any, must be served upon the undersigned at least 7 days before the return date
of this motion.

DATED: Buffalo, New York

February 24, 2013
/Q'/ZA i )

Timothy M. Hudson

PAUL WILLIAM BELTZ, P.C.
Attorneys for Claimant

36 Church Street

Buffalo, New York 14202-3905
(716) 852-1000

ERIE-WYOMING JOINT
WATERSHED BOARD

50 Commerce Way

East Aurora, New York 14052

ERIE COUNTY SOIL & WATER
CONSERVATION DISTRICT

50 Commerce Way

East Aurora, New York 14052





WYOMING COUNTY SOIL &
WATER CONSERVATION DISTRICT
31 Duncan Street

Warsaw, New York 14569

COUNTY OF ERIE
95 Franklin Street
Buffalo, New York 14202

TOWN OF WEST SENECA
1250 Union Road
West Seneca, New York 14224





STATE OF NEW YORK
SUPREME COURT :: COUNTY OF ERIE

SUZANNE PEARCE, Administratrix of
the Estate of MITCHELL PEARCE

Claimant,
AFFIRMATION

VSs. Index No.:

ERIE-WYOMING JOINT
WATERSHED BOARD,

ERIE COUNTY SOIL & WATER
CONSERVATION DISTRICT,

WYOMING COUNTY SOIL &
WATER CONSERVATION DISTRICT,

COUNTY OF ERIE,
TOWN OF WEST SENECA.

Respondents.

Timothy M. Hudson, being duly sworn, deposes and states:

1. I am an attorney at law duly licensed to practice my profession in the State of

New York and am associated with the law firm of Paul William Beltz, P.C., attorneys for the

claimant. As such, I am fully familiar with the facts and circumstances surrounding this

action.

2. I make this affirmation in support of claimant's motion for an Order

permitting claimant to serve a late notice of claim. (See Proposed Notice of Claim, attached

hereto as Exhibit A).





3. That this claim for wrongful death and conscious pain and suffering action
arises out of an incident that occurred on June 12, 2012, in Buffalo Creek, at the
downstream-most low head-type dam located across that portion of the creek commonly
known as the Earsing Sills Oxbow.

4. As a result of injuries sustained in the June 12, 2012 incident, claimant’s
decedent, an infant, died on June 17, 2012.

5. That deponent's office was contacted and retained by Suzanne Pearce, and
based upon the above, is duly filing this motion on behalf of the claimant.

6. As is set forth in Mrs. Pearce’s affidavit, attached hereto in support of this
motion, Mrs. Pearce first contacted your deponent’s office more than 9go-days subsequent
to Mitchell Pearce’s death. (See Affidavit of Suzanne Pearce, attached hereto as Exhibit
B).

7. Mrs. Pearce recently opened an estate for her late son, petitioned the
Surrogate to Issue Limited Letters of Administration, and was named Administratrix of the
Estate on December 21, 2012. (See Limited Letters of Administration, attached hereto as

Exhibit C).

8. Claimant’s Notice of Claim for wrongful death is timely as it is made within
90 days of the appointment of an administrator. See General Municipal Law § 50-e (1)(a).

9. Plaintiff is serving an executed copy of the proposed Notice of Claim under
separate cover upon defendants, along with the instant motion. (See Verified Notice of
Claim, attached hereto as Exhibit D).





10.  Thus only the conscious pain and suffering claim requires leave from the
Court to be served on Respondents.

11. Respondents ERIE-WYOMING JOINT WATERSHED BOARD, ERIE
COUNTY SOIL & WATER CONSERVATION DISTRICT and WYOMING COUNTY SOIL
& WATER CONSERVATION DISTRICT are soil and water conservation districts and/or
partnerships between soil and water conservation districts. They are not political
subdivisions or departments of county government.

12.  Section 50-¢ (1) of the General Municipal Law sets forth the notice of claim
requirement. In relevant part, the statute provides that notice of claim in tort cases need
only be made “where a notice of claim is required by law as a condition precedent to the
commencement of an action or special proceeding against a public corporation . .. " (See
id.)

13.  Section 50-i of the General Municipal Law require presentation of atort claim
by notice of claim for actions against “a city, county, town, village, fire district or school
district for personal injury, wrongful death or damage to real or personal property ...."

14. Nosuch notice requirement exists for Soil and Water Conservation Districts.

15.  Under New York law, soil and water conservation districts may be created by
action of the board of supervisors of any county, but such districts are separate and distinct

from the county. See Soil & Water Conservation Districts Law § 5 & 9 (McKinney’s 1997);





see also 1980 N.Y. Op. Att'y Gen. 62 (September 10, 1980) (interpreting soil and water
districts to be separate and distinct from County government).

16.  The legislature empowered Soil and Water Conservation Districts “[t]o sue
and be sued in the name of the district,” and there exists no notice of claim requirement as
a condition precedent to the commencement of an action against such districts. (See Soil
& Water Conservation Districts Law § 9(9) (McKinney’s 1997).

17.  Although there appears to be no requirement that the soil and water district
entities be served with Notice of Claim as a pre-condition of suit, the issue has not been
litigated. Your deponent seeks to serve Notice of Claim on the soil and water conservation

district entities in an abundance of caution.

18.  The decision to grant leave to serve a late notice of claim is left to the sound

judgment of the trial court, and the decision to grant such leave are reviewed only for abuse

1302 (4th Dept. 2005).

19. Indeciding whether to permit the service of a late notice of claim, the Courts
weigh four factors. Those factors are "(1) whether the public corporation acquired actual
knowledge of the essential facts constituting the claim within 9o days or a reasonable time
thereafter, (2) whether the claimant was an infant or mentally or physically incapacitated,
(3) whether the claimant had a reasonable excuse for the delay in filing a notice of claim,

and (4) whether the municipality was prejudiced by the delay.” Andrew T.B. v. Brewster





Cent. Sch, Dist., 18 A.D.3d 745 (2d Dept. 2005) (quoting from Rogers v City of Yonkers, 271
AD2d 593 (2000)).

20. Those factors weigh in favor of permitting claimant toserve late notice of the
conscious pain and suffering claim.

21.  The decedent was incapacitated by infancy at the time of the incident.
Mitchell Pearce, was an infant of 14 years old at the time of incident on June 12, 2012.

22. TheRespondents had actual knowledgeof the essential facts constituting the
claim within 9o days or a reasonable time thereafter.

23. Respondent Town of West Seneca dedicated its June 25, 2012, meeting to
Mitchell Pearce’s memory. (See Town of West Seneca Board Minutes, attached as Exhibit
E). The Town Board of the Town of West Seneca heard from the Chairperson of the West
Seneca Environmental Commission regarding Mitchell Pearce’s rescue and the dangers
posed by the low head dams. (See id.)

24. The Erie County Soil and Water Conservation District held a Board of
Directors meeting on July 10, 2012, and discussed the drowning of Mitchell Pearce. (See
Erie County Soil and Water Conservation District Board Minutes, attached as Exhibit F).
Those minutes indicate that Mr. Gaston:

“reported on an accidental drowning that occurred in Buffalo Creek, in the

vicinity of the sills on June 12, 2012. M. Gaston reviewed the history of the

Erie Wyoming Joint Board, thesills and the inherent dangers associated with

low head dams. M. Gaston was directed to schedule an

Erie/Wyoming Joint Board meeting. R. Waterman made a motion to

notify the county attorney’s office and seek guidance in regards to

the sills; Seconded by J. Mills; Motion passed; Carried.”

(See id.)(emphasis added).





The minutes thus make clear that within 30 days of the incident, Respondent Erie
County Soil and Water Conservation District, Respondent Erie/ Wyoming Joint Watershed
Board, and Respondent County of Erie - through the County Attorney’s Office — had actual
knowledge of the essential facts constituting the claim.

25. TheJoint Board, which included members from both the Erie County Soil and
Water Conservation District and the Wyoming County Soil and Water Conservation
District, subsequently did hold such a meeting on September 17, 2012. (See Draft Joint
Board Minutes, attached as Exhibit “G”) The draft Joint Board Meeting Minutes confirm
that all Respondents had actual knowledge of the essential facts constituting the claim.

26. Claimant had reasonable excuse for the delay. As Mrs. Pearce sets forth in
her Affidavit, she first contacted your deponent’s law firm more than 9o-days after the
death of her son. (See Affidavit of Pearce, Exhibit B).

27.  Upon being contacted by Mrs. Pearce, your deponent promptly took action
to identify the individuals and entities potentially responsible for the low head dam and to
assist Mrs. Pearce in opening an Estate for Mitchell Pearce.

28. Because the five low head-type dams on Buffalo Creek have no physical
address registered with the Clerk of Court, preliminary investigation into the ownership and
maintenance responsibilities of the premises was far more difficult than in an ordinary
negligence action.

29. Your deponent made prompt demands pursuant to the Freedom of
Information Act and Freedom of Information Law to various governmental entities,

including the New York Department of Environmental Conservation, the USDA Natural





Resources Conservation Service, the Erie County Soil and Water Conservation District, the
Wyoming County Soil and Water Conservation District, the Joint Board, and the Town of
West Seneca to determine the individual(s) and/or entity(ies) that may have had
responsibility for ownership, regulation, maintenance, inspection, and/or repair of the low
head-type dam. To date, your deponent has received some responses from some public
corporations and/or entities, but other demands remain outstanding.

30. Respondents have not been prejudiced in any way by the delay. Asset forth
more fully above, the Notice of Claim is timely with respect to the wrongful death claim.
As the conscious pain and suffering claim arises from the same set of facts and
circumstances, there can be no credible assertion that Respondents are somehow
prejudiced.

31.  Inaddition, Respondents not only had actual notice of the facts underlying
the claim, but it also appears from the enclosed meeting minutes that Respondents had
actually investigated Mitchell Pearce’s drowning and have already taken steps to the
dangers posed by the low head damson Buffalo Creek within the first 9o days following the
incident.

WHEREFORE, claimant respectfully requests the Court to grant claimant’s motion
to serve a late notice of claim pursuant to General Municipal Law §50-e(5), and for such

other and further relief as this Court deems just and proper.

Timothy M. Hudson.

-

February 24, 2013
Buffalo, New York.






COUNTY OF ERIE MICHELLE M, PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
JEREMY C. ToTn
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
March 13, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Progressive Northern Insurance
Company a/s/o Wierzbic, Shannon B, v.
County of Erie

Document Received: Notice of Claim

Name of Claimant: Progressive Northern Insurance

Company a/s/o Wierzbic, Shannon B.

Claimant's attorney: Jean Paul LaValley
Subrogation Representative
Progressive Northern Insurance Co.
P.O. Box 512929
Los Angeles, California 90051

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: 7L4 C M p“//:—\

Mlchelle M. Parker
First Assistant County Attorney

MMP:did
Enclosure

95 FRANKLIN SIREET, ROOM 1634, BUFFALO, NEW YORK 14202 PHONE: (716) §58-2200 - WWW_RIE.GOV





PROGREIJIVE

Payment Address Document Address
24344 Network Place P.O. Box §12929
Chicago, IL 60673-1243 Los Angeles, CA 80051
Phone: (877)818-0139
Fax: (888) 781-6947
Notice of intent to Flle Claim
2/22/2013 2:32:00 PM
Certified Mail 91 7108 2133 3934 2547 4550
Retum Receipt Requested

COUNTY OF ERIE / DEPARTMENT OF LAW
ATTN: PROPERTY DAMAGE DEPARTMENT
95 FRANKLIN STREET, ROOM 1634
BUFFALO, NEW YORK 14202

Your Client: DIAZ, HENRY

Your Claim Number: UNKNOWN

Our Insured :WIERZBIC, SHANNON B

Our Claim Number:13-5100873

Amount Subject to Reimbursement2,044.93
Amount of insured’s Deductible:200.00

Please take this as formal notice of our subrogation rights relative to the above -captioned claim. We
have completed our investigation into the facts of the above-captioned loss and find that your insured was
the proximate cause of the accident.

Location of Loss: FAAHS ST NEAR LAKE AVE

Date and Time of Loss: 01-05-13 @ 10:45 AM

Description of Loss: Our name insured’s 2002 Toyota Camry was stopped at Faahs St. Our insured's
vehicle was stopped behind a Erie County, 2011 Kenworth Snow plow, license plate # M74482. As our
ingured was waliting for the snow plow to move forward, the snow plow began to reverse. Our insured
attempted to take evasive action by honking the horn, but could not avoid the snow plow from colliding
into our insured’s vehicle. The driver, Henry Diaz, is the proximate cause of the accident for improper
backing.

Please make your draft payable to* Progressive Northem Insurance Co as subrogee of WIERZBIC,

SHANNON B

", in the amount stateghabsfle ang mail it to the attention of the undersigned at your earliest
convenience. All suppf {'o entation is enclosed. | have diaried my file ahead fifteen (15) days.
Thank you for your atidirh Latiegtion to this matter

QLLEY
Subrogation ReprdSentative
Progressive Northern Insurance Co
Tel. 877-818-0139 Ext 37012

Fax. 888-781-6947
Jean-Paul_Lavalley@progressive.com







MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. ToTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
March 14, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Sorrentino, John, et al. v. Erie County
Child Protective Services, et al.

Document Received: Summons and Complaint
Name of Claimant: John Sorrentino
P.O. Box 75

East Aurora, New York 14052
Plaintiff’s Attorney: Plaintiff is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By:_ / Crad ’/

Michelle M. Parker
First Assistant County Attomey

MMP:did

Enclosure

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 858-2200 - WWW_ERIE.GOV





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

JOHN SORRENTINO
JOSHTON SORRENTINO
SKYLAR SORRENTINO
P.O. Box 75

East Aurora, NY 14052

Plaintiff,

ERIE COUNTY CHILD PROTECTIVE SERVICES
NEW YORK STATE CHILD PROTECTIVE SERVICES
N.Y.S. OFFICE OF CHILDREN & FAMILY SERVICES
GLADYS CARRION, ESQ

KARIN CATALANO

LORENZO FRASCA

LINDA A.JOYCE

JOHN DOE, JANE DOE, DOE CORP,
DOE PARTNERSHIP, DOE COUNTY,
being fictitious names included for the
purpose of naming and including in this
action any persons, corporations or
entities, if any, for which have legal

and financial responsibility in this
matter,

Defendants.

TO THE ABOVE NAMED DEFENDANTS:

TORT

INDEX
#2013000533

ORIGINAL FILED
ON: 02/19/2013

SUMMONS

C.P .S. CASE ID.
# 24484323

YOU ARE HEREBY SUMMONED to answer the Complaint in the action and
serve a copy of your answer on the plaintiff's and minor's representative within
twenty (20) days after the service of this Summons, exclusive of the day of





service, or within (30) days after completion of service where service is made in
any other manner than by personal delivery within the State. The United States
of America, if designated as a defendant in this action, may appear or answer
within sixty (60) days of service hereof. In case of your failure to appear to
appear or answer, judgment will be taken against you by default for the relief
demanded in the Complaint.

Erie County is designated as the place of trial. The basis of venue is the
location in which this matter originated.

Dated: (O roBrr gk:ﬂ P

John Sorrentino
Representative for Minor
Children and Plaintiff
P.O. Box 75

East Aurora, NY 14052

[ ]





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

TORT
JOHN SORRENTINO
JOSHTON SORRENTINO INDEX
SKYLAR SORRENTINO #2013000533
P.O. Box 75
East Aurora, NY 14052
ORIGINAL FILED
ON: 02/19/2013
Plaintiff,
COMPLAINT
-v-
ERIE COUNTY CHILD PROTECTIVE SERVICES C.P.S. CASE ID.
# 24484323

NEW YORK STATE CHILD PROTECTIVE SERVICES
N.Y.S. OFFICE OF CHILDREN & FAMILY SERVICES
GLADYS CARRION, ESQ

KARIN CATALANO

LORENZO FRASCA

LINDA A. JOYCE

JOHN DOE, JANE DOE, DOE CORP,

DOE PARTNERSHIP, DOE COUNTY,

being fictitious names included for the

purpose of naming and including in this

action any persons, corporations or

entities, if any, for which have legal

and financial responsibility in this

matter,

Defendants.

Plaintiff, currently Pro Per in this matter, as and for its complaint, hereby alleges as follows:

1. Plaintiff is the full custody father of then two minor children; Skylar, Sorrentino

D.O.B. 12/24/1991 and Joshton, Sorrentino D.O.B. 08/07/1993.





2. Plaintiff and children resided in Erie County at; 1375 Boies Road in East Aurora,

New York, which was our primary and Confidential Address of record.

3. Plaintiffs Ex-Wife had her Parental Rights Terminated in; Order No. S 178590, in
Superior Court of the State of Arizona, a copies of which were provided previously to the

agency and to the caseworker and supervisor upon contact. A copy of this document is included

in this filing; marked Exhibit #A

4. Plaintiff and said document provided ample knowledge and warning of the
dangers associated with the mother, and the specifics pertaining to her large drug debts owed in
excess of $250k. Threats against the children's life's and Plaintiffs have been made on several

occasions, along with attempts at enforcement to pay her debts placed on their heads.

5. The mother’s behavior was sole and separate from any involvement by the
Plaintiff, as she absconded with the children for eight years during which this behavior
transpired and she severely abused the children and continued to expose them to an extremely

abusive life style.

6. The Plaintiff and children have had to move numerous times, used mailing
addresses and obtain new Social Security Numbers due to the severity moreover, prevalence of

the attempts on their lives!

7. The aforementioned does not even take into consideration the necessity of
keeping our personal information Confidential from the mother, due to the dangers associated
with her least of which is her volatile temper and vengeful attitude, the reason to expose our

where abouts!





8. On June 24th, 2010, a false complaint was filed against the Plaintiff with C.P.S., in
retaliation for a personal matter with an outside party. This involved someone who was extended
"Special Privileges” from how the complaint was even accepted, to how it was handled or

mishandled would better describe the situation.

9.  Caseworker Karin Catalano and her female supervisor; Unknown, Jane Doe,
traveled to the residence to investigate a welfare claim, stating that the said minors had no food
in the home etc. Upon arrival, the caseworkers entered a 2800’ home that was extremely clean,
orderly and fumnished with new fumiture and appliances. Even the dogs were clean! The
refrigerator in addition, freezer was packed with food, and so were the additional refrigerator and
freezer in the garage. The quadruple pantry was also filled with food also, rendering the

vindictive welfare complaint bogus.

10.  Both Ms. Catalano and her female supervisor were provided with a copy of
the Court Order Terminating the mother’s Parental Rights, which even in the redacted milder version
makes it crystal clear that the mother is to have no contact with the children. I called during their
visit on a recorded line, and stated under no circumstances are they to contact the children's mother

based upon the reasons listed in the Court Order, which they had a copy of already.

1. Both the female supervisor and Ms. Catalano came to see the Plaintiff pertaining to
their concerns that now he was too strict of a parent, not abusive just strict and supposedly
demanding of his children doing well in school and having good friends. The Plaintiff saw this as
being an active participant in his children's lives, and guiding them to make better choices and did
not concur with their slap shot evaluation based upon assumptions and not factual information. The
interview ended when the caseworkers once again asked if they could contact the boy's mother,

stating that maybe she could come live with them or they could go live with her for a while, when [





was out of town. The Plaintiff stated can't you comprehend the seriousness of what they've lived
through with their mother, and that she's a danger to them! The Court does not want her near them!
It is a Court Order, and it is non-negotiable! Do not contact her under any circumstance, is that

clear!

12.  Both caseworkers contacted the boy's mother and asked her if she would like
to come to East Aurora, New York to live with the children in my absence despite me having a well
qualified relative staying with them! They violated a serious necessitated Court Order, the Plaintiff
s request was arrogantly ignored, and the children were forced into a bad situation because of the

caseworker’s blatant disregard for their safety and apparently their welfare!

13.  The mother was given the home address that was Confidential, by the
caseworkers. All the effort of the Plaintiff sending his mail to a mail drop for years, moving
numerous times to protect his families safety, changing their Social Security Numbers, and the

funds that have gone into attorney fees and moving costs all down the drain.

14.  When the Plaintiff attempted to obtain copies of the complaint from the
State Central Register on numerous occasions, none were provided to him according to Albany
because the local office had either blocked them or not entered them. When the caseworker and
supervisor were contacted pertaining to this matter, they stated that they were told not to release the

complaint to the Plaintiff or to change the finding.

15.  Requests for copies of the false report and prosecution of the party that filed it have
been ignored. To date no copies have been provided, and the Plaintiff s request to have his record

Expunged thereafter has gone unanswered for the past | | months.





16. Plaintiffs children were forced as a direct result of the Defendant's negligible
actions to endure severe mental and emotional trauma, compliments of their mother’s acrimonious
and dangerous life choices. This unbridle immersion of this prohibited and avoidable exposure,
correlates to the DIRECT ACTIONS of providing PROTECTED and CONFIDENTIAL
information to a person who has had their parental rights TERMINATED BY THE COURT, for

abuse and endangerment reasons!

17. PlaintifPs children were forced to move because Defendants exposing of secured
and confidential residential address for the family resulted in threatening behavior from mother
again, and required by the fact that she owed money to for drugs detailed in Court Order. This
represented an immediate threat to the Plaintiff and his children, who as a result cannot live in the
same area where they have their home, or utilize their personal information out of fear of being
located as in the past; and harmed or "Throat's Slashed™ as retribution for the mother’s drug debts

see Exhibit A.

I18. The loss of safety and stability due to the Defendant's grievous error which cannot

be reversed has virtually destroyed several years of legal effort in re-establishing themselves.

19. Being subjected to constant danger and at minimal warranted fear given the
circumstances, has effected the family exponentially thus exacerbating the P.T.S.D. from which

they suffered from previously to this matter.

20. Defendants are individually and collectively held responsible in this action, along

with the entities named for all damages awarded in default, trial, or settiement proceedings.





21. Defendants John Doe, Jane Doe. Doe Corp. and Doe Partnership are named as
defendants in this action to represent all other parties, including, without limitation, other persons or

governmental agencies who may have responsibility in this action.

22.  Plaintiff is seeking a Judgment in the amount of’, $1.5 Million broken down into the
following amounts and categories; $500k payable to Skylar Sorrentino, for compensatory Damages. $750k
payable to Joshton Sorrentino, for Compensatory Damages. $50k Guesstimated legal fees to be re-incurred
in the re-establishment of family's legal PROTECTED and CONFIDENTIAL STATUS! $100k for moving
fees, replacement furniture and other items damaged or to difficult/expensive to move, down payments, utility

deposits, appliances and etc. $100k payable IN TRUST to John Sorrentino, for Compensatory Damages.

WHEREFORE, John Sorrentino, et al., demands judgment

Dated: Oct. 10th, 212 M@
'ohn Sorrentino, et al






S -y

COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE
JEremy C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
February 25, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Wrobel, Paul v. County of Erie, Erie
County Sheriff's Department and
Timothy B. Howard, Erie County Sheriff

Document Received: Notice of Claim

Name of Claimant: Paul Wrobel
1249 95th Street

Niagara Falls, New York

Claimant's attorney: C. Daniel McGillicuddy, Esq.
William Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, NY 14221-5986

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: } :k’-\

Michelle M. Parker
First Assistant County Attorney

MMP:did
Enclosure

95 FRANKLIN STREF T, ROOM 1634, BUFFALO. NEW YORK 14202 ~ PHONE: (716) 858-2200 - WWW.§ RIE.GOV





~
STATE OF NEW YORK S =
SUPREME COURT: COUNTY OF ERIE o E
IN THE MATTER OF THE CLAIM OF: & 2
L E: —
PAUL WROBEL - ==
x M«
Claimant, N Evf:'(‘-
@ 5
-against- NOTICE OF CLAIM
COUNTY OF EREE,
ERIE COUNTY SHERIFF'S DEPARTMENT

TIMOTHY B. HOWARD, ERIE COUNTY SHERIFF

Respoundents.

PLEASE TAKE NOTICE that PAUL WROBEL, hereby makes claims against the
COUNTY OF ERIE, ERIE COUNTY SHERIFF'S DEPARTMENT and TIMOTHY B.

HOWARD, ERIE COUNTY SHERIFF and in support thereof alleges:
1. That the undersigned, PAUL WROBEL, residing at 1249 95® Street, Niagara

Falls, New York, by and through his attomeys, WILLIAM K. MATTAR, PC, 6720 Main Street,
Suite 100, Williamsville, New York 14221-5986, claims damages against the COUNTY OF

ERIE, ERIE COUNTY SHERIFF'S DEPARTMENT and TIMOTHY B. HOWARD, ERIE
COUNTY SHERIFF for personal injuries, pain and suffering, general and special damages, medical

expenses, and property damages sustained by him.
2. That the said injurics were sustained by PAUL WROBEL on November 16,

2012, at or around 1:45 p.m., on the premises more commonly known as Ralph Wilson Stadium
located at | Bills Drive, Orchard Park, New York, in the COUNTY OF ERIE and the State of New





York. On that day and at that approximate time, Claimant, PAUL WROBEL was lawfully on the
premises when he was caused to incur an injury on the premises; to wit; he was attacked without
provocation by other attendees of a football game, and was further injured due to the property
that was negligently secured, owned, maintained, inspected and controlled by the aforementioned
Respondents, including but not limited to the s(ad:um seats.

3. Upon information and belief, Ralph Wilson Stadium located at 1 Bills Drive,
Orchard Park, New York is secured, owned, maintained, inspected and controlled by the
COUNTY OF ERIE, ERIE COUNTY SHERIFF'S DEPARTMENT and TIMOTHY B.
HOWARD, ERIE COUNTY SHERIFF.

4. That the Claimant's damages and injuries occurred as a result of the negligence,
carelessness, and reckless disregard for the safety of the lawful public, including Claimant, PAUL
WROBEL, by the COUNTY OF ERIE, ERIE COUNTY SHERIFF’'S DEPARTMENT and
TIMOTHY B. HOWARD, ERIE COUNTY SHERIFF, their servants, agents or employees in
failing to provide a safe premises; in failing to correct a known safety risk at the general location of
the accident hexin mentioned: in failing to maintain security; in failing to maintain and inspect said
property in a reasonably safc manner for users thereof: in failing to monitor and control those
lawfully on the premises; failing to take adequate steps to prevent this altercation; failing to timely
prevent this altercation, along with the other acts of negligence, carelessnessand recklessness.

5. That the aforesaid COUNTY OF ERIE, ERIE COUNTY SHERIFF’S
DEPARTMENT and TIMOTHY B. HOWARD, ERIE COUNTY SHERIFF by and through their

agents, servants, and employees had actual or constructive notice of the dangerous condition on the





property of the Stadium, and had actual and constructive notice of the presence of unruly attendees
at the football game the hazard caused by said activity, or caused the same. Agents, servants and
employees of the Respondents knew or in the exercise of reasonable care, should have known of the
potential danger of hazards and/or defects on the aforementioned property, but failed to take any
corrective measures; and further failed to take preventive measures to restrain unruly attendees of
the football game prior to this altercation, despite having actual and/or constructive notice of the
same. Agents, servants and employees of the Respondents herein knew of the injuries Claimant,
PAUL WROBEL, sustained. Agents, servants and employces of the Respondents herein were
present on the premises on the date of the accident, failed to aid and/or protect Claimant and failed
to administer first aid.

6. That, as a result of the foregoing, the Claimant, PAUL WROBEL, sustained
very serious injuries, induding head, neck, back and left knee injuries, the left knee requiring
surgical intervention and pain and suffering, and other injuries that are just now being able to be
discemed, due to his unstable and serious medical condition for months after the accident Some of
these injuries will be of a permanent or indefinite duration, and Claimant, PAUL WROBEL, was
and will in the future be forced to expend sums of money for hospitals, doctors and other medical
expenses and has lost time from work.

7. That the said injuries were occasioned solely and wholly as a result of the
negligence of the Respondents the COUNTY OF ERIE, ERIE COUNTY SHERIFF’S
DEPARTMENT and TIMOTHY B. HOWARD, ERIE COUNTY SHERIFF by and through their





e

agents, servants and employees and without any negligence on the part of the Claimant eontl;ibuting
thereto.

WHEREFORE, Claimant, PAUL WROBEL requests that his claim be allowed and
paid by the Respondents, and each ofthem.

PLEASE TAKE FURTHER NOTICE that unless sid claimis paid and adjusted by
the Respondents and each of them within thirty (30) days from the date of service of this Notice of
Claim, said Claimant fully intends to commence an action in Supreme Court of the State of New
York against the COUNTY OF ERIE, ERIE COUNTY SHERIFF'S DEPARTMENT and
TIMOTHY B. HOWARD, ERIE COUNTY SHERIFF for a sum which exceeds the jurisdictional
limits of all lower courts which would otherwise have Jurisdiction, together with interest, costs and
disbursements.

DATED: Williamsville, New York
February 12, 2013

.Dartiel McGilli , Esq.
WILLIAM MATTAR, P.C.
Attorneys for Claimant

6720 Main Street

Suite 100

Williamsville, NY 14221-5986
(716) 633-3535





-

STATEOF NEW YORK )
COUNTY OF ERIE ) ss

PAUL WROBEL, being duly swom, depose and say that he is the Claimant in this
action; that she has read the foregoing Notice of Claim and know the contents thereof; that the same
is true to the knowledge of deponents, except as to matters therein stated to be alleged on

information and belief, and that as to those matters he believethem to be true.

Dot

PAUL WROBEL

Sworn to before me this
2 day of February, 2013.

o —

Notary Public

i SHARON E. CLEMONS l

. Natery Public, State of New York
Qualltied in Erie County l
My Cemmission Expires 6/22/ l ‘






