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MICHAEL A. SIRAGUSA

COUNTY OF ERIE
MARK C. POLONCARZ MICHELLE M. PARKER

COUNTY ATTORNEY CounTY EXECUTIVE FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH.

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
MEMORANDUM
TO: Robert M. Graber, Clerk, Erie County Legislature
FROM: Michelle M. Parker, First Assistant County Attorney
DATE: April 1, 2013
RE: Transmittal of New Claims Against Erie County
Mr. Graber:

In accordance with the Resolution passed by the Erie County Legislature on June

25, 1987 (Int. 13-14), attached please find thirteen (13) new claims brought against the County of
Erie. The claims are as follows:

MMP:dld
Attachments

Claim Name

Pearl Block Inc. v. County of Erie Real Property Tax Svces., et al.
Trent, David v. County of Erie

Watkins/Tashima/Collins, Teyania v. County of Erie, et al.
Mael, Bobbie v. County of Erie, et al.

Davis, Jr., Verley v. Erie county Dept. of Social Svces., et al.
Clark, Madeline v. County of Erie

Curto, Patricia v. Erie County Dept. of Social Svces., et al.
Sadler, Joanne v. Erie County Clerk, et al.

Anderson, Adrian v. County of Erie

Beaver, Kelsie R. v. County of Erie, et al.

Peoples, Cecil H. v. County of Erie, et al.

NYS Rifle & Pistol Assn., Inc. v. Frank A. Sedita, I1I, et al.
Spindelman, Margaret v. County of Erie

95 FRANKLIN STREET — ROOM 1634, BUFFALO, NEW YORK 14202~ PHONE (716) 858-2200 - FAX (716) 858-2281 (NOT FOR SERVICE)
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CouNTY OF ERIE

MICHAEL A. SIRAGLSA MICHFILLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

March 27, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Anderson, Adrian v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Adrian Anderson

#40565

40 Delaware Avenue
Buffalo, New York 14202

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /}\A\LM‘PG“*/{’\

"Michelle M. Parker
First Assistant County Attorney

MMP.dld

Enclosure
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE
X
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THE COUNTY OF ERIE, . VM(KA?
Defendant. ERIE COUNTY
DEPARTMENT OF LAW
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TO: COUNTY OF ERIE
DEPARTMENT OF LAW
95 Franklin Street / Room 1634
BUFFALO, NEW YORK 14202

PLEASE TAKE NOTICE that{}dﬂgﬂ 0 (’\ @n({ffs‘oq , hereby

claims and demands, pursuant to §50-e of the General Muhicipa% Law,

damages against the COUNTY OF ERIE for damages sustained by Claimant

by reason of the wrongful, unlawful, negligent and careless -acts and

omissions of the COUNTY OF ERIE, its agents, servants or employees;

and in support thereof, the Claimant states:

The name and post office address of the claimant is:

1.
Racan A Bndecson -4e565
(5\>e\aujaaa-PWe
2. This cfalm is fbr damages sustained by the Clalmant while

he was an inmate at the Erie County Holding Center, 40 Delaware Avenue,

-,

Buffalo, New York 14202-3999.





3. The wrongful, unlawful, negligent and careless acts and
omissions of the COUNTY OF ERIE, its agents, servants or employees,
occurred as follows: £ % (oA « Holdin Ociien » =« Tedie el
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4. Take further notice that claimant demands payment of his

claim, and unless the claim is paid within a reasonable amount of
time, and unless the claim is paid within a reasonable amount of

time, it is the intention of the claimant to commence a lawsuit against
the COUNTY OF ERIE to recover sums claimed as to the damages and

injuries sustained by then.
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VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) ss.;
CITY OF BUFFALO )

_ ?%ivwbq ﬁ\xgxrkiejﬁsgjfﬁ , being duly sworn, deposes
and says that he is the claimant in the within proceeding and has read

the foregoing Notice of Claim and knows the contents of same to be
true to his own knowledge, save those matters therein alleged upon
information and belief, and as to those matters, the same he believes

to be true.
é22gﬂgﬂg:_KZL_éQAMQEUngllz

Sworn to before me this |/

day of m@w« 30{3/

otary Public

SYLVIAM. O'NEAL
COMMISSIONER OF DEEDS NV

For the City of Buffalo, Erle
'ma%mMuMna¢"““°“





MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
March 27, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Beaver, Kelsie R. v. County of Erie, et
al.

Document Received: Notice of Claim

Name of Claimant: Kelsie R. Beaver

12841 Route 394
Randolph, New York 14772

Claimant's attorney: Paul V. Webb, Jr. Esq.
Erickson Webb Scolton and Hajdu
414 E. Fairmount Avenue
P.O.Box 414
Lakewood, New York 14750-0414

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: _ [ }1\ A\U{\,A_/a/k {)Gw/[&
Michelle M. Parker
First Assistant County Attorney

MMP:dId
Enclosure
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In the matter of the claim of

KELSIE R. BEAVER
Claimant,
NOTICE OF CLAIM

-against-

COUNTY OF ERIE

and

ERIE COMMUNITY COLLEGE

and

THE BOARD OF TRUSTEES OF

ERIE COMMUNITY COLLEGE

and

THE PRESIDENT OF ERIE COMMUNITY COLLEGE,
Defendants.

TO: COUNTY OF ERIE
ERIE COMMUNITY COLLEGE
THE BOARD OF TRUSTEES OF ERIE COMMUNITY COLLEGE
THE PRESIDENT OF ERIE COMMUNITY COLLEGE
PLEASE TAKE NOTICE, that Kelsie R. Beaver has and hereby makes claim against
the County of Erie, Erie County Community College and its Board of Trustees and in
support of said claim, states the following:
1. The name and address of the Claimant is Kelsie R. Beaver, 12841 Route 394,
Randolph, New York, 14772.
2. The attorneys for the Claimant are Erickson Webb Scolton & Hajdu, 414 East
Fairmount Avenue, Post Office Box 414, Lakewood, New York, 14750; phone
716-488-1178, fax 716-488-1448.

3. The claim of Kelsey R. Beaver is for personal injuries including, without limitation,

loss of income, medical expenses and for consequential damages generally.





4. The claim arose at the semi-final game in NJCAA Regional 3, Division 2
Women's Basketball Tournament held at Erie Community College.

5. The claim arose in substance as follows:

a. On March 2, 2013, the Claimant Kelsie R. Beaver was a participant on the
Jamestown Community College Women's Basketball Team in a playoff
game with Erie Community College.

b. After play had stopped, Toree Walker struck the Claimant in the jaw with
her fist, resulting in severe injuries to the Claimant.

6. Upon information and belief, the incident herein described and the resulting
injuries and damages sustained were caused as a result of the negligence,
carelessness, recklessness and/or uniawful conduct on the part of the agents,
servants and/or employees of the County of Erie and Erie Community College,
and more particularly in failing to properly supervise its students.

7. Upon information and belief, as a result of the aforesaid incident, the Claimant
Kelsie R. Beaver sustained serious bodily injuries and was painfully and seriously
injured, was rendered sick, sore, lame, disabled, sustained pain and suffering
and shock to her nerves and nervous system and more particularly, Kelsie R.
Beaver sustained injuries in the nature of a severe fractured jaw, a concussion
and other severe injuries.

8. Upon information and belief, these injuries have resulted in permanent defects.





WHEREFORE, Claimant requests that the County of Erie and Erie Community
College honor and pay the claims on behalf of the Claimant, Kelsie R. Beaver.
Dated: March 21, 2013

Ndnne Rioaele

Kelsie R. Beaver, Claimant

ERIC N WERB SCOLTON & HAaJDU

P LU
Paul V. Webb; Jr., Esq.
Attorneys for Claimant
414 East Fairmount Avenue
Post Office Box 414
Lakewood, New York 14750-0414
(716) 488-1178





STATE OF NEW YORK ) ss:

COUNTY OF CHAUTAUQUA)

VERIFICATION

KELsIE R. BEAVER, being duly sworn, deposes and says that deponent is the
Claimant in the within action; that deponent has read the foregoing Notice of Claim and
knows the contents thereof; that the same is true to deponent’s own knowledge, except
as to matters therein stated to be alleged upon information and belief, and that as to

those matters, deponent believes it to be true

Sworn to before me this 21 day
of March, 2013.

.
. A9
A4 1

¥

r 'I‘( 4
)

Noféfy P.LIJinICI,' -.Sta‘te of New York

DALE R. BRADEN, #»018R6182703
Notary Public, State of New York
Qualifled in Chautaugua County

My Commission Expires March 3, 20,

e }

Kelsie R. Beaver






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

MICHFLLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
C EXE
ounNTY CUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECUND ASSISTANT COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

March 19, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following;:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Pearl Block Inc. v. City of Buffalo Dept.
of Taxation and County of Erie Real
Property Tax Services

Order to Show Cause

Pearl Block Inc.
475 Delaware Avenue
Buffalo, New York 14202

David B. Smith, Esq.
Feuerstein & Smith, LLP
475 Delaware Avenue
Buffalo, New York 14202

Should you have any questions, please call.

MMP:dld
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: })L-A\CM' TQW”L

"Michelle M. Parker
First Assistant County Attorney
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

PEARL BLOCK, INC.
475 DELAWARE AVENUE
BUFFALO, NEW YORK 14202

Plaintiff,

-VS-

CITY OF BUFFALO
DEPARTMENT OF TAXATION
120 CITY HALL

BUFFALO, NEW YORK 14202

COUNTY OF ERIE

DEPARTMENT OF REAL PROPERTY TAX

SERVICES
95 FRANKLIN STREET, ROOM 100
BUFFALO, NEW YORK 14202

Defendant.

ORDER TO SHOW CAUSE

ORAL ARGUMENT REQUESTED

Index Number;

UPON the reading and filing of the Affidavit of David B. Smith, Esq., of the Law Firm of

Feuerstein & Smith, LLP, attorneys for the Plaintiff, sworn to on the Sg_ day of March, 2013 and

T 2oNS TIOO

upon all of the papers, pleadings, and proceedings had heretofore herein,

LET the Defendant, City Of Buffalo, County of Erie Department of Real Property Tax
Services, show cause for this Court, Part B_(P thereof, held in and for the County of Erie at 25
Delaware Avenue, in the City of Buffalo, State of New York on the;‘_ day of (A ,2013
atA_,50 a.m. on that day or as soon thereafter as counsel can be heard, why an Order should not
be made and entered herein granting the Plaintiff the following relief:

1. To mark as paid, discharged, released and indemnify and hold harmless, the Plaintiff
from the 2000, 2001 and 2002 tax obligations allegedly due regarding the subject

property, commonly known as 436 Franklin, Buffalo New York 14202; and





2. Such other and further relief the Court may deem just and necessary under the
circumstances.

SUFFICENT REASON APPEARING THEREFORE, let service on the Defendant City
Of Buffalo be completed through delivery of this Order to City of Buffalo Corporate Counsel at
1100 City Hall, Buffalo, New York 14202 and on, County of Erie Department of Real Property Tax
Services through delivery of this Order to the County Attorney’s office at 95 Franklin Street,
Buffalo, New York 14202, together with the papers upon which it is granted on or before the { -
day of March, 2013 be deemed good and sufficient service; and it is further

ORDERED, that all responding papers are due on or before the \\ day of March, 2013.

ALL OF THE ABOVE IS SO ORDERED.

patep: MAR 17 2013

\ S| JOHN A. MICHALEK, 1.8.C.

ENTERED:
GM]“Q TED Honorable JOHN A. MICHALEK, J.S.C

MAR 11 2013

BY..

Yo

Y LOUT L Ex !
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

PEARL BLOCK, INC.
475 DELAWARE AVENUE
BUFFALO, NEW YORK 14202

Plaintiff, AFFIDAVIT OF DAVID B. SMITH, ESQ.

-VS-
Index Number: 7} 5.3 13
CITY OF BUFFALO '
DEPARTMENT OF TAXATION
120 CITY HALL
BUFFALO, NEW YORK 14202

COUNTY OF ERIE

DEPARTMENT OF REAL PROPERTY TAX
SERVICES

95 FRANKLIN STREET, ROOM 100
BUFFALO, NEW YORK 14202

Defendant.

David B. Smith, Esq., being duly sworn, deposes and says:

1. Iam an attorney duly licensed to practice law before all Courts of the State of New York
and as such, represent the Plaintiff, Pearl Block, Inc. relative to these proceedings.
Additionally, I submit this Affidavit as President of the aforementioned Plaintiff.

2. I submit this Affidavit in support of Plaintiff’s Order to Show Cause challenging the

———— vatidly of certain aliegedly unpaid-tax obligations encumbeting the subject property, 436 -

Franklin, Buffalo, New York, 14202 (hereinafter “the property”) and for an Order to
discharge, release, indemnify and hold harmless, and mark as paid the 2000, 2001 and

2002 tax obligations regarding the property.

3. The alleged balance due was discharged and otherwise paid. That your Affiant, on behalf





of Plaintiff, has had numerous contact with the City of Buffalo after purchase by the
Plaintiff. The property’s many years of unpaid city taxes were discharged and paid by the
Plaintiff as further outlined herein.

. The subject property was purchased by David B. Smith September 13, 2002 at a Federal
Tax Foreclosure Sale for the purchase price of Twenty-Three Thousand Dollars
($23,000.00). Attached hereto as EXHIBIT 1 is a copy of the Department of the
Treasury-Internal Revenue Service Certificate of Sale of Seized Property.

. On March 12, 2003, Mr. Smith executed a Notice of Assignment, assigning and
transferring any and all interest to the subject property, 436 Franklin, to Plaintiff Pearl
Block, Inc. Attached hereto as EXHIBIT 2 is a copy of said Notice.

. The Deed was executed and recorded on March 17, 2003, between Ron Boyea, acting

Internal Revenue and Pearl Block, Inc. Attached hereto as EXHIBIT 3 is a copy of the

Deed.

. At the time the property was foreclosed and placed for public auction sale on August 20,
2002, the Department of Treasury Internal Revenue Service issued a Notice of
Encumbrances Against or Interest in Property Offered for Sale as part of the Notice of
Public Auction Sale. Attached hereto as EXHIBIT 4 is a copy of the Notice of Public
Auction Sale with Notice of Encumbrances.

. A review of the Notice of Encumbrances displays both Federal Tax liens, as well as New
York State and County Tax liens. See EXHIBIT 4. The three (3) disputed tax bills
subject to this Order to Show Cause are listed as junior liens and would have been
discharged therefore, at the time of the purchase and transfer of 436 Franklin.

. However, and regardless of discharge, Plaintiff has paid for all outstanding tax liabilities.





10.

11.

12.

13.

14.

Attached hereto as EXHIBIT 5.

Since the time of purchase and obtaining ownership of the property in 2003, Plaintiff has
continually and consistently made payment to the Defendant of all taxes due on the
property. Attached hereto as EXHIBIT 6 are copies of the Real Property Information from
the Erie County Real Property Tax Services Website confirming same. Significantly,
these tax bills show no arrears or other unpaid charges, dating back to the availability of
these records to 2009.

After an evaluation of the past property taxes, Plaintiff disputes that any amount remains
owed. At no time over the past decade was the Plaintiff put on notice of any unpaid taxes
nor otherwise made aware of any claim that any such taxes were allegedly delinquent.

Plaintiff received a Delinquent Tax and Personal Liability Notice and Demand for

Plaintiff that three (3) tax bills remained unpaid and delinquent. Attached hereto as

EXHIBIT 7 is a copy of said Notice. This is the first and only notice ever received. The
tax bills in dispute are the following: bill number XPD * 9049907, dated 2000, for the
amount of $908.68; bill number 1*49650, dated 2001, for the amount of $2,085.59; and
bill number 1*49484, dated 2002, for the amount of $1,740.04; for a total sum of
$4,734.31.

Since the time of the notice, the interest and fees on the foregoing encumbrances have
continued to accrue, resulting in the following totals, as of December 27, 2012: bill
number XPD * 9049907, dated 2000, for the amount of $981.23; bill number 1*¥49650,
dated 2001, for the amount of $2,161.37; and bill number 1*49484, dated 2002, for the
amount of $1,807.46; for a total sum of $4,950.06.

Plaintiff argues that the alleged balance due is not a valid debt, the balance of the tax liens





15.

16.

17.

18.

19.

20.

were discharged by payment and operation of law. The Plaintiff obtained the property by
a Deed through the Federal Internal Revenue foreclosure proceeding, which extinguished
the claims of the Defendant as they were junior to the IRS, not of record or otherwise able
to run with the land.

Further, because the subject tax liens predate the purchase and transfer of the property by
the Plaintiff, such encumbrances are junior to the LR.S. tax liens and were satisfied at the
closing.

Moreover, had there been taxes due they should have been discharged by the ongoing and
continued tax payments made by the Plaintiff herein. Therefore, Plaintiff argues that any
money received by the county as confirmed through EXHIBIT 5, should have properly
been credited to the oldest and longest outstanding alleged bill.

The Defendant has not come forth with particular facts to justify their position that
Plaintiff owes the three (3) outstanding tax liens, all of which accrued prior to Plaintiff’s
ownership of the property and for over a decade remained dormant, without any demand
or claim for payment. The Defendant is barred by laches from pursuing any claims.

The Order to Show Cause herein is necessary and required so as to protect the rights of
the Plaintiff against tax delinquency and possible foreclosure action against the Plaintiff
and accrued penalties and interest improperly applied and accrued herein.

The Plaintiff moves that the unpaid taxes encumbering the property be discharged and
that the Plaintiff be released, indemnified and held harmless from any claims for
outstanding taxes in regard to 436 Franklin and that the records of the city be amended
and marked as paid.

For the foregoing reasons, the outstanding and unpaid tax obligations encumbering the

property, in the amount of Four Thousand Nine Hundred Fifty Dollars and Six Cents





($4,950.06), must be dismissed in their entirety and your affiant respectfully requests that

the Court grant the relief sought herein. In the alternative, the Plaintiff requests a hearing

in this matter.

WHEREFORE, your Affiant respectfully requests that the Court grant the relief herein requ

and for such other and further relief as may%zn

David B. Smith, Esq. ¢

Swormn to on the Cz#‘ day

of Mﬂb\ , 2013.

K AN

Notary Public

MARK E. GUGLIELMI
Notary Public, State of New York
Qualified in Erie County
My Commission Expires 03/13/204_






COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
Co Exec JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
March 21, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Clark, Madeline v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Madeline Clark

290 Delaware Street

Tonawanda, New York 14150

Claimant's attorney: A. Peter Snodgrass, Esq.
Collins & Collins
267 North Street
Buffalo, New York 14201

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: L Wi “r.\_.\/ ‘i\_' I\___'\_ [I s ‘_ .
Michelle M. Parker
First Assistant County Attorney

MMP:dld

Enclosure
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Claim of
MADELINE CLARK,
Claimant, VERIFIED NOTICE OF CLAIM
V.
COUNTY OF ERIE,
Respondent.

TO: County of Erie
Michael Siragusa, Esq.
County Attorney
95 Franklin Street, Room 1634
Buffalo, New York 14202

PLEASE TAKE NOTICE, that the Claimant, MADELINE CLARK, claims and
demands against the COUNTY OF ERIE and in accordance with the requirements of the New
York General Municipal Law §50-e claim the following:

1. The name and post office address of the Claimant is:

MADELINE CLARK

290 Delaware Street

Tonawanda, New York 14150

The name and post office address of the Claimant’s attorney is:
A. PETER SNODGRASS, ESQ.

COLLINS & COLLINS ATTORNEYS, LLC

267 North Street

Buffalo, New York 14201

2. The Claim of MADELINE CLARK is for personal injuries sustained as a result of

the negligence by the Respondent, its agents, servants and employees.

ATTORNEYS, LLC
a 267 North Street, Buffalo, New York 14201 = p 716 885 9700
<>






3. The time when and place where this Claim arose are as follows: On December 4,
2012 at 8 p.m., outside the entrance of the Paul Maguire Club at Ralph Wilson Stadium, 1 Bills
Drive, in the Town of Orchard Park, County of Erie and State of New York.

4, Claimant, MADELINE CLARK, was exiting the Paul Maguire Club at Ralph
Wilson Stadium, 1 Bills Drive, Orchard Park, New York after conducting a Red Cross blood
drive when she was caused to slip and fall violently on the unsafe surface. Upon information and
belief, the entrance of the Paul Maguire Club at Ralph Wilson Stadium is owned by the
Respondent, COUNTY OF ERIE.

5. Claimant, MADELINE CLARK, was caused to suffer serious and permanent
injuries including, but not limited to, left knee and right shoulder injuries.

The injuries to Claimant, MADELINE CLARK, have resulted in past and future
medical expenses; past and future loss of earnings, future pain and suffering and loss of
enjoyment of life; past and future loss of household services; as well as other damages.

6. Claimant, MADELINE CLARK, was caused to suffer the above-mentioned injuries
and damages due to the negligence and unlawful behavior of the Respondent, its agents, servants
and employees in negligently failing to provide Claimant with a safe place to walk.

7. The injuries of the Claimant, MADELINE CLARK, have resulted in past and
future medical expenses including costs for hospitalization, medications, physical therapy,
rehabilitation, diagnostic tests, radiological tests, follow-up medical examinations; future pain
and suffering and loss of enjoyment of life; past and future loss of household services; as well as
other damages.

WHEREFORE, the Claimant, MADELINE CLARK, hereby claims and demands from
Respondent COUNTY OF ERIE compensation for the damages sustained by reason of the

Collins&Collins

ATTORNEYS, LLC

a. 267 North Street, Buffalo, New York 14201 - f 716 8859700






wrongful, unlawful, negligent and careless acts and omissions of the Respondent, its agents,

servants and employees.

DATED: February 27, 2013

\ [ 77

i J/ i
Buffalo, New York { | % / .,
/ | ¢ g ﬁ‘/-‘

A. PETER SNODGRASS, ESQ

COLLINS & COLLINS ATTORNEYS, LLC
Attorneys for Claimant

267 North Street

Buffalo, New York 14201

(716) 885-9700

ATTORNEYS, LLC
a, 267 North Street, Buffalo, New York 14201 2 p 76 885 9700
=






VERIFICATION

MADELINE CLARK, being duly swomn, deposes and says: I am the Claimant above
named; I have read the foregoing Notice of Claim and know its contents; the same is true to my own

knowledge, except as to those matters therein stated to be alleged on information and belief, and, as

to those matters, [ believe it to be true.

SR SVEVIN] \;@W\V

MADELINE CLARK

Subscribed and sworn to before me
this_> 7 day of February, 2013.

ATTORNEYS, LLC
a. 267 North Street, Buffalo, New York 14201 [/ 716 885 9700







MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

COUNTY OF ERIE

MICHFILLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

MTr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY EXECUTIVE

DEPARTMENT OF LAW

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

March 20, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Collins, Teyania L., an Infant, by
Tashima Watkins, Individually and as
PNG v. County of Erie and Erie County
Department of Probation

Notice of Claim

Tashima Watkins
37 Roebling Avenue
Buffalo, New York 14215

Lori F. Hickey

William Mattar, P.C.

6720 Main Street, Suite 100
Williamsville, New York 14221

Should you have any questions, please call.

MMP:did
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

n . Y / /
By: i !’“\_/\ (_,.{}/v.h/{/(,.(. '2;__,{ ’;._\____

"Michelle M. Parker
First Assistant County Attorney

95 FRANKLIN STREF I, ROOM 1634, BUIFALO. NEW YORK 14202 — PHONE: (716) 858-2200) - WWW_ERIE.GOV





IN THE MATTER OF THE CLAIM OF:

TASHIMA WATKINS, Individually and as Parent
And Natural Guardian of TEYANIA L. COLLINS, an
infant,

37 Roebling Avenue.

Buffalo, New Yoik 14215
Claimant,

-against-

COUNTY OF ERIE and

ERIE COUNTY DEPARTMENT OF PROBATION
One Niagara Plaza

Buffalo, New Yoik 14202

Respondent.

——

ﬂ
\

This paper received at the
Erie County Attorney's Office
fromffva DiE ] on

the_BM  dayof 2013

at 2:00 a.m.@

NOTICE OF CLAIM

W \ PLEASE TAKE NOTICE that the Claimant, TASHIMA WATKINS, as Parent and

Natural Guardian of TEYANIA L COLLINS, an infant, hereby files, in the accordance with

the General Municipal Law §50-¢ ef seq., this Notice of Claim and demands against the Erie

County Department of Probation, as follows:

1. The undersigned, TASHIMA WATKINS, parent and natural guardian of the

infant, TEYANIA L. COLLINS, whose date of birth is April 16, 1995, resides at 37 Roebling

Avenue, Buffalo, New York 14215, by and through her attomey, William K. Mattar, P.C., 6720

Main Street, Suite 100, Williamsville, NY 14221-5986, claims damages against the COUNTY OF

ERIE and ERIE COUNTY DEPARTMENT OF PROBATION for personal injuries, pain and

suffering, general and special damages, medical expenses, and property damages.





2. That the said injuries were sustained by the infant, TEYANIA L. COLLINS on
January 12, 2013 at 12:00 p.m. as a result of a motor vehicle accident at the intersection of Doat
Street and St. Mary’s in the City of Buffalo, New Yoik.

3. The infant Claimant’s injuries include left knee, back and neck injuries, and
other injuries of that day, when the motor vehicle she was a passenger in, which was owned by
Monique Winfield and driven by Brianna Gray, collided with a vehicle owned by Jim Wilkinson
and operated by Rebecca Wilkenson, who, upon information and belief, is an employee of the
COUNTY OF ERIE and ERIE COUNTY DEPARTMENT OF PROBATION. See the Buffalo
Police Department Police Accident Report attached hereto as EXHIBIT “A”,

4. That the Claimant's damages and injuries occurred as a result of the negligence,
carelessness, and reckless disregard for the safety of others including the Claimant, by the
COUNTY OF ERIE and ERIE COUNTY DEPARTMENT OF PROBATION, their servants,
agents or employees, including the driver of the other vehicle, Rebecca Wilkenson.

5. That as a result of the foregoing, the infant, TEYANIA L. COLLINS, sustained
very serious injuries, including neck, back and left knee injuries, among other injuries. Some of
these injuries will be of a permanent or indefinite duration, and the Claimant will incur future
expenses for hospitals, doctors and other medical expenses.

6. That the Claimant’s injuries were caused solely and wholly as a result of the
negligence of the COUNTY OF ERIE and ERIE COUNTY DEPARTMENT OF PROBATION,

through its agents, servants and employees without any negligence on the pat of the Claimant





contributing thereto.
DATED: February 15, 2013

Lori F. Hickey, Esq.

WILLIAM K. MATTAR, P.C.
Attomey for Claimant

6720 Main Street, Suite 100
Williamsville, NY 14221-5986
(716) 633-3535

Claimant, TASHIMA WATKINS, as Parent and Natural Guardian of the infant, TEY ANIA
L. COLLINS , being duly sworn, deposes and says:

I have read the foregoing Notice of Claim and know its contents; the same is true to my
knowledge, except as to those matters therein stated to be alleged on information and belief, and
as to those matters I believe them to be true.

/ - .
. ZAA {mxa U s

TASHIMA WATKINS, as Parent and Natural Guardian of
TEYANIA L. COLLINS, an infant

before me this

Swo

)

day of February, 2013.

Bridgette Dukarm
¥ Notary Public - State of New York
No. 01DU6141707







MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ

COUNTY EXECUTIVE
JEREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
March 25, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Curto, Patricia v. New York State Office
of Temporary and Disability Assistance
and Erie County Department of Social

Services
Document Received: Verified Petition
Name of Claimant: Patricia J. Curto

20 Hazel Court

West Seneca, New York 14224
Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

N ol
g ] g ! Wy 4 /)
By--/'f"'“Z dhellet N, Ja Ko d oK .

Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure

95 FRANKLIN STREE Y. ROOM 1634, BLITATO. NEW YORK 14202 - PHONL: (716) 838-2200 - WW WL ERIE. GOV





SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

In the Matter of the Application of

Patricia J. Curto, AMENDED
Petitioner, NOTICE OF PETITION
Index No.2013 - 000048
-against- Judge Drury
New York State Office of

Temporary and Disability Assistance and

Erie County Department of Social Services
Respondents,

For a Judgment Pursuant to Article 78

Of the Civil Practice Law and Rules

To : Erie County Department of Social Services
PLEASE TAKE NOTICE that upon the annexed amended petition of Patricia J.

Curto, verified on the 12th day of February 2013, petitioner Patricia J. Curto will petition
this Court at 2:00 p.m. on March 27, 2013, at the Courthouse located, at 25 Delaware
Ave. 2™ Floor, Buffalo, New York in Part 8 before Hon. Timothy J. Drury, for a
judgment granting the relief requested in the annexed Amended Petition and such other,
different, and further relief as this Court may deem just and proper.

PLEASE TAKE FURTHER NOTICER, that pursuant to Civil Practice Law and
Rules 403(b), you are hereby required to serve copies of your answer on the undersigned
no later than the seventh day prior to the day set above for the submission of this

proceeding.

Dated: March 12, 2013

Erie County, New York ctfully subpajtted,

: o
atricia J. Cyifto, pro se r~
20 Hazel Ct. =
West Seneca, NY 14224
Email;nikkidog1125@yahoo.com =

TO: ~o
Erie County Attorney Michael A. Siragusa -
95 Franklin Street, Suite 1634 ;)

Buffalo, NY 14202

S092ee





SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

In the Matter of the Application of

Patricia J. Curto,
Petitioner, AMENDED PETITION

Index No. 2013- 000048
-against-

New York State Office of

Temporary and Disability Assistance and

Erie County Department of Social Services
Respondents,

For a Judgment Pursuant to Article 78

Of the Civil Practice Law and Rules

To the Supreme Court of the State of New York for Erie County:

The petition of Patricia J. Curto complaining of the respondent New York State Office of
Temporary and Disability Assistance, and Erie County Department of Social Services
respectfully alleges:

1. Petitioner Patricia J. Curto, in this petition challenges respondent New York State
Office of Temporary and Disability Assistance Fair Hearing #6122594M discussions,
reasons, decisions and findings which are obviously incorrect, unreasonable, arbitrary,
capricious, unlawful/illegal, not supported by the evidence and the evidence so
establishes beyond any doubt.

2. NYCRR 18NYCRR part 358 allows petitioner to petition the Supreme Court of
the State of New York pursuant to Article 78, challenging the hearing decision(s) of the

respondent New York State Office of Temporary and Disability Assistance.





3. Pursuant to both the provisions of the Social Services Law and the case law, the
New York State Department of Social Services and the Erie County Department of Social
Services are part of the same administrative agency with the Commissioner of the New
York State Department of Social Services as its chief administrative officer. As a matter
of law, the ECDSS has no status to challenge the decisions of the respondent NY State
OTDA under CPLR article 78. Therefore this Article 78 proceeding is limited to
respondent OTDA'’s reasons, decisions, findings and evidence submitted at OTDA’s
hearing; and ECDSS can not put forth any other reason(s) and/or evidence.

4, The Home Energy Assistance Program/HEAP consists of three different benefits
(see exhibit A): Regular Benefit; Emergency Benefit; and Heating Equipment Repair or
Replacement. Respondent Erie County Department of Social Services verbally and in
writing, approved regular HEAP benefits for Petitioner. ECDSS provided petitioner with
a written “Home Energy Assistance Program (HEAP) Notice of Eligibility Decision -
Approval” notices dated March 15, 2012 (for $300) and April 16, 2012 (for $150) (see
exhibit B) and there was no subsequent adverse notices/decisions. Therefore
indisputably confirming and establishing, petitioner Curto has meet all
requirements/criteria for regular HEAP benefits. Notably exhibit B HEAP Approval
Notices cited above were also an exhibit at OTDA’s July 19, 2012 fair hearing.

5. This proceeding is brought pursuant to CPLR Article 78 to challenge the New
York State Office of Temporary and Disability Assistance hearing determinations dated
Friday November 7, 2012 for Hearing # 6122594, mailed from Albany NY, and received
by petitioner on Tuesday November 11, 2012 The gravamen of the Article 78

proceeding:





a) hearing decision # 6122594 findings of facts state that in March 2012, ECDSS
accessed Curto’s NYSEG account and was informed that her account was electric heat,
ECDSS at the hearing presented a NYSEG account detail printout (dated 7/19/12) for
Curto’s account stating “Heating Type: ele” and ECDSS testified at the hearing they
phoned NYSEG and confirmed Curto has an electric heating account but the hearing
decisions states NYSEG did not confirm Curto has an electric heating account;

b) ECDSS testified at the hearing the HEAP benefits approved March 2012 was never
send to NYSEG; no documentary evidence was presented that it was ever send to
NYSEG and ECDSS’s fair hearing summary states the same but the hearing
decision/discussion states HEAP was send to NYSEG (and they returned it);

c) July 16, 2012 predates July 19, 2012 but the hearing states/decided ECDSS fair hearing
packet composed of the summary and copies of documents, created and dated July 19"
were mailed to Curto on July 16", Notably ECDSS Fair Hearing packet (summary)
submitted at the July 19, 2012 hearing, states a copy was not sent to Curto/appellant.
6. Petitioner requested a fair hearing, from respondent New York State Office of
Temporary and Disability Assistance and for the reasons set forth in exhibit C (March
15™ approved HEAP benefit had not been sent to NYSEG acct. #1001-48-450 and April
16" approved supplemental HEAP benefit was to be incorrectly/improperly sent to
National Fuel Gas (petitioner has no active NFG account) instead of New York State
Electric and Gas/(NYSEG).

7. The Fair Hearing was held on July 19, 2012 and was tape recorded by the
respondent OTDA. Petitioner requested from the respondent OTDA a copy of the tape

recording of the Fair Hearing and has received it.





8. Petitioner presented respondent OTDA at the hearing on July 29, 2012,
respondent ECDSS written “Home Energy Assistance Program (HEAP) Notice of
Eligibility Decision - Approval” dated March 15, 2012 (for $300 Basic HEAP) and April
16, 2012 (for $150 Supplemental HEAP) (see exhibit B). The March 15,2012 notices
states petitioner heats with electric and $300 HEAP benefit will be sent to NYSEG
for account #1001-4805-450 (petitioner's NYSEG electric heat account). Respondent
ECDSS (OTDA’s agent) did not claim nor did respondent ECDSS present at the hearing
any subsequent notices or decisions sent to petitioner by ECDSS nor did respondent

OTDA find or so decide there was any subsequent notices.

POINT - NYSEG Confirmation of Electric Heat Account/Supplemental HEAP
7. Respondent ECDSS at the July 29, 2012 hearing testified and presented
documentary proof/confirmation from NYSEG, that petitioner had an active electric
heating account (#1001-4805-450) with NYSEG (see exhibit D) account #1001-4805-
450 is coded as heating with electric;

AND
Respondent OTDA’s 9/7/12 hearing decision “FINDINGS OF FACT” page 2 quoting
“12. In March 2012, the agency accessed Appellant’s account (#1001-4805-450) with
NYSEG and was informed that her heating type was electric.”, see exhibit E.

AND
Respondent ECDSS written “Home Energy Assistance Program (HEAP) Notice of
Eligibility Decision - Approval” notices establishes petitioner Curto met all the

requirements, if confirmation from NYSEG is required, ECDSS confirmed prior to





March 15, 2012 , exhibit B;

BUT
Respondent OTDA’s fair hearing decision dated November 7, 2012, which is the subject
of this Article 78 Petition, states on page 7 “NYSEG refused to confirm that the
Appellant as having an electric heating account.” and that HEAP should not be paid to
“NYSEG without confirmation that the Appellant has an active electric heating account.”
$150 HEAP Benefit should not be paid to NYSEG (should be paid to National Fuel), see
exhibit E). Notably besides NYSEG, the $150 Supplemental HEAP was not sent to
National Fuel = neither received approved $150 Supplemental HEAP, see exhibit B.

BUT
Respondent OTDA’s fair hearing decision dated November 7, 2012, which is the subject
of this Article 78 Petition, states on page 7 “The record showed that the Agency
authorized the additional benefit to the last know heating provider, National Fuel Gas.”
The additional benefit notice was dated April 16,2012 . OTDA’s 9/7/2012 decision
establishes the last known heating provider by the Agency/ECDSS, was NYSEG and not
NFG, see: Respondent OTDA’s 9/7/12 hearing decision “FINDINGS OF FACT” page 2
quoting “12. In March 2012, the agency accessed Appellant’s account (#1001-4805-
450) with NYSEG and was informed that her heating type was electric.”; and Respondent
ECDSS written March 15, 2012 “Home Energy Assistance Program (HEAP) Notice of
Eligibility Decision - Approval” was for NYSEG. Also OTDA’s 9/17/2012 decision pg
3 #15 states the April 16, 2012 Notice was CNS = a computer generated notice and
irrefutably the vendor code (entered by ECDSS) was incorrect - the numeric vendor code

was for NFG instead the prior approved NYSEG.





POINT - Approved Regular HEAP Was Not Sent to NYSEG
8. There was no evidence, either documentary or testimonial presented at the July
29" hearing that respondent ECDSS had ever sent ECDSS approved regular HEAP
benefits contained in ECDSS “Home Energy Assistance Program (HEAP) Notice of
Eligibility Decision - Approval” dated March 15, 2012 and April 16, 2012 (see exhibit
B), to petitioner’s electric heat account (#1001-4805-450) with NYSEG;

AND
Respondent ECDSS fair hearing summary dated 7/19/12 (see exhibit F) and ECDSS’s
hearing testimony, confirmed petitioner’s claim that ECDSS had never sent ECDSS
approved HEAP benefits contained in ECDSS “Home Energy Assistance Program
(HEAP) Notice of Eligibility Decision - Approval” dated March 15, 2012 and April 16,
2012 (see exhibit B), to petitioner’s electric heat account (#1001-4805-450) with
NYSEG. NFG not NYSEG returned $300 regular HEAP, see exhibit F 1, NFG printout
presented at hearing by ECDSS.

BUT
Respondent OTDA'’s fair hearing decision dated November 7, 2012, which is the subject
of this Article 78 Petition, states on page 7 the Match 15" approved $300 Regular HEAP

benefit was sent to NYSEG (and NYSEG returned the payment to ECDSS), see exh E.

POINT - FAIR HEARING PACKAGE UNTIMELY
9. Respondent ECDSS presented at the July 19, 2012 hearing, a 30+ page fair
hearing package signed and dated July 19, 2012 (see F), and not dated July 16, 2012 (or

prior). The fair hearing package contains thirteen/13 pages dated July 19. 2012 (a





computer generated date).

AND
Respondent ECDSS initially testified at the July 19, 2012 hearing, petitioner was not
entitled to hearing package, in clear violation of petitioner‘s rights pursuant to I8NYCRR
part 358;

AND
ECDSS fair hearing summary dated July 19, 2012 states a copy was not sent to
appellant/Curto, see exhibit F;

AND
Respondent ECDSS mailed an envelop delivered to petitioner after the hearing and post
marked July 17, 2012 with 40 cent postage affixed, which was not and could not be the
30+ page hearing summary, (see exhibit G) because 40 cents is insufficient postage for
30+ pages;

BUT
Respondent OTDA’s fair hearing decision dated November 7, 2012, which is the subject
of this Article 78 Petition, states on page 6-7 exhibit E:
a) ECDSS had mailed the packet (notably does not state when/if timely);
b) Curto was given the choice to adjourn or proceed therefore Curto’s “motion to
preclude was denied”, violates NYS Social Services law 18NYCRR part358-3.7(b)(4)
because OTDA'’s choices are adjourn or preclude and because this fair hearing was NOT
aid continuing (adjournment is prejudicial), OTDA had to preclude;

¢) OTDA did not preclude ECDSS’s fair hearing package.





ADDITIONALLY

POINT

10.  Respondent OTDA’s fair hearing decision dated November 7, 2012, which is the
subject of this Article 78 Petition (exhibit E) page 3-6 "APPICABLE LAW?”,
erroneously cites and quotes from their HEAP Manual:

- a manual is not the law;

- the manual conflicts with the law;

- the pages cited and partial quotes from their manual are not applicable to the instant
action regarding regular HEAP, see below.

11.  OTDA’s Nov. 7, 2012 decision page 5-6, cites and quotes from page 44 of their
HEAP Manual which is for, quoting “F. ADDITIONAL ELIGIBILITY CRITERIA

FOR HEAT OR HEAT-RELATED EMERGENCY BENEFITS. The instant action

is for denial of regular HEAP not emergency HEAP therefore is not applicable.

12, OTDA’s Nov. 7, 2012 decision page 6, cites and quotes from page 53 of their
HEAP Manual which is for, quoting “G.ADDITIONAL ELIGIBILTY CRITERIA
FOR HEATING EQUIPMENT REPAIR OR REPLACEMENT. The instant action
is for denial of regular HEAP not heating equipment repair/replacement therefore is
not applicable.

POINT

13.  The instant action was commenced in early January 2013. The OTDA’s attorney,
Ms Calhoun, has repeatedly requested adjournment until March 15, 2013. The instant
action has repeatedly been adjourned. The deadline for 2012/2013 regular HEAP is

March 15, 2013. OTDA’s fair hearing decision dated Nov. 7, 2012 (which is the subject





of this instant action) is arbitrarily, capricious, and incorrect etc., in denying petitioner
regular HEAP, has not been vacated. Regular HEAP benefits for 2012/2013 is $400 plus
any additional benefits. See exhibit H.

POINT

14.  The records and documents of the respondents are not public and accessible only
to Curto and under limited circumstance by social services employees and social services

law protects the privacy of petitioner Curto’s records, documents and information.

CONCLUSION

15.  Respondent OTDA'’s fair hearing decisions, reasons/discussions, facts are without
basis, incorrect, irrelevant, erroneous and irrelevant as stated above.

16.  Respondent OTDA'’s fair hearing decision’s discussions are baseless, erroneous,
unlawful/illegal and contrary to the testimony of petitioner and ECDSS at the hearing and
contrary to the hearing evidence (documents/records) and the law, as stated above.

17.  Therefore respondent OTDA’s decision(s) and finding(s) is without basis, is
arbitrary, capricious, unlawful/illegal, abusive, obviously incorrect and unreasonable, not
based on hearing evidence and testimony (notably including undisputed), is based on

errors in law and fact, as stated above.





WHEREFORE, petitioner respectfully requests that judgment be entered pursuant to
Article 78 of the Civil Practice Law and Rules:

VACATING and setting aside respondent OTDA Fair Hearing #6122594M decision(s);
DIRECTING respondents send to NYSEG, for account number 1001-4805-450

$850 HEAP benefits plus any additional benefits;

DIRECTING respondents to pay all of petitioners cost, fees and expenses related to this
petition;

DIRECTING all Court records be seal, redact petitioner’s name, replace petitioner’s
name with Jane Doe;

GRANT such other, different, and further relief as the Court may deem just and proper.

Patricia J. Curto| fjro se
20 Hazel Ct.
West Seneca, NY 14224
Dated: March 12, 2013





VERIFICATION

STATE OF NEW YORK)
COUNTY OF ERIE ) ss:

PATRICIA J. CURTO, being duly sworn, deposes and says:

I am familiar with the facts and circumstances set forth in the foregoing Amended
Petition. I have read the foregoing Amended Petition and know the contents thereof; the

same is true to my own knowledge, excebt as to those matters stated upon information

x5

Patricia J. Curto, y"o se
20 Hazel Ct.
W. Seneca, NY 14224

and belief, which are believed to be true.

Sworn to before me this
12th day of March, 2013

O

MICHELLE M. ZUREK
NOTARY PUBLIC, STATE OF NEW YORK

QUALIFIED IN ERIE COUNTY
LIC. #01ZU5062830 /:z ,
My Commission Expires July 8,20

Public”






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE

MICHELLE M. PARKER
FiRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
March 21, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed piease find a copy

of the following;:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Davis, Jr., Verley v. County of Erie
Department of Social Services and City
of Buffalo

Notice of Claim

Verley Davis, Jr.
839 Perry Street
Buffalo, New York 14210

Marc Shatkin, Esq.
Muscato & Shatkin
415 Franklin Street
Buffalo, New York 14202

Should you have any questions, please call.

MMP:dld
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

"

By: ;R e had W Tartl
Michelle M. Parker
First Assistant County Attorney

9S8 FRANKLIN SIREFT, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 838-2200 - w WWw .ERIE.CGOV





This paper received at the
Erie County Attorney's Office

IN THE MATTER OF THE CLAIM OF from/fe Virdq _on
the_ Gl day o ol 20[_}
VERLEY DAVIS JR. at 22, am./p.m.

NOTICE OF CLAIM Assistant County Auo@
Vs.

COUNTY OF ERIE DEPARTMENT OF SOCIAL SERVICES
CITY OF BUFFALO

TO: COUNTY OF ERIE DSS
CITY OF BUFFALO

PLEASE TAKE NOTICE that VERLEY DAVIS JR. hereby makes claim against the

COUNTY OF ERIE DEPARTMENT OF SOCIAL SERVICES, and CITY OF BUFFALO for

damages and in support of such claim states:

1. My name is Verley Davis Jr.; and my post office address is presently 839 Perry
Street, Buffalo, New York 14210

2. The name of my attorneys are Muscato & Shatkin, and their post office address is
415 Franklin Street, Buffalo, New York 14202.

3. This claim is against the COUNTY OF ERIE DEPARTMENT OF SOCIAL
SERVICES, and CITY OF BUFFALO for personal injuries sustained by reason of
the negligence, carelessness, and reckless conduct by the COUNTY OF ERIE
DEPARTMENT OF SOCIAL SERVICES, and/or the CITY OF BUFFALO through
its officers, agents, employees and/or servants as more specifically set forth below.

4. The time and date when the claim arose and when the injuries and damages

hereinafter alleged were sustained commenced on or before the 10™ day of January





DATED:

2013. The particular places where the injury and damages were sustained was in
Delaware Park.

On the aforesaid date, Clamant was caused to be injured while participating in the
County of Erie’s program whereby he is required to perform certain work as a
condition of certain benefits he receives in the “Enrollment in Work Experience”;
claimant was required to report to Delaware Park where either the City of Buffalo or
the Buffalo Olmsted Parks Conservancy required him to perform certain work.
The County of Erie DSS intentionally, carelessly or recklessly ignored claimant’s
requests for proper equipment and wear to perform his required tasks, and as a result
was caused to sustain a broken arm as well as back injuries

The City of Buffalo, as part of the Enrollment n Wok Experience improperly and
negligently compelled clamant to perform work without the proper attire and
equipment causing the injuries as previously alleged.

VERLEY DAVIS JR., solely by reason of the foregoing conduct of the County, its
Department of Social Services, and/or the City of Buffalo, was caused to sustain
serious physical injuries and damages, and has suffered and continues to suffer great
physical and mental anguish and pain, entitling him to an undetermined sum for such
injuries, pain, suffering and damages.

The claimant further states that upon failure to honor the claim within the statutory
period thereof, it is the intention of the undersigned to commence an action for

damages sustained as hereinbefore set forth upon the within claim.

January 26, 2013
BUFFALO, NEW YORK





‘ 14
VERLEYDAVIS J&. ?

STATE OF NEW YORK )
CITY OF BUFFALO )

VERLEY DAVIS JR., being duly sworn, deposes and says that he is the claimant herein; that
he has read the foregoing Claim, and knows the contents thereof;, the same is true to his knowledge,

except as to those matters therein stated to be alleged upon information and belief, and as to those

Z % D '
VERLEY IVAVIS JR. %

matters, he believes them to be true.

Subscribed and sworn to me
this)[_day ofFanuary 2013

MARC SHATKIN
NOTARY PUBLIC
QUALIFIED IN ERIE COUNTY c
MY COMMISSION EXPIRES MARCH 27,20_¢>

—






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

DEPARTMENT OF LAW

MICHEILLE M. PARKFR
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

CoOUNTY EXECUTIVE

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

March 21, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Mael, Bobbie L. v. Timothy B. Howard,
Sheriff of Erie County and Lee Richard,
Erie County Deputy Sheriff

Notice of Claim

Bobbie L. Mael
544 Willow Street
Lockport, New York 14094

Jon Louis Wilson, Esq.

The Law Offices of Jon Louis Wilson
111 Ontario Street

Lockport, New York 14094

Should you have any questions, please call.

MMP:dld
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /I Cha b e
Michelle M. Parker
First Assistant County Attorney

95 FRANKI IN S1REET, ROOM 1634, Burial 0. NEW YORK 14202 - PRONE: (716) 8538-2200 - WWW LRIF.GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Claim of

BOBBIE L. MAEL
544 Willow Street
Lockport, NY 14094,

NOTICE OF CLAIM

-against-

TIMOTHY B. HOWARD,

Sheriff of Erie County

10 Delaware Ave

Buffalo, NY 14202, -\
-and- ,;L’L\

LEE RICHARD, B

Erie County Deputy Sheriff W >

10 Delaware Ave o

Buffalo, NY 14202,

TO: THE SHERIFF of the COUNTY OF ERIE
-and-
LEE RICHARD, Erie County Deputy Sheriff

SIRS:

PLEASE TAKE NOTICE that the claimant herein hereby makes claim and
demand against the ERIE COUNTY SHERIFF'S DEPARTMENT, and LEE RICHARD,

Erie County Deputy Sheriff as follows:

1. The name and post office address of the claimant is as follows: BOBBIE
L. MAEL, 544 Willow Street, Lockport, New York 14094,

2. The name and post office address of the claimant's attorney is as follows:
THE LAW OFFICES OF JON LOUIS WILSON, JON LOUIS WILSON, ESQ., of
counsel, 111 Ontario Street, Lockport, New York 14094.

3. The nature of the claim is as follows: to recover damages for personal
injuries, conscious physical pain and emotional suffering, suffered by the claimant,
BOBBIE L. MAEL, due to the carelessness and negligence of the ERIE COUNTY
SHERIFF’S DEPARTMENT, their agents, servants, and employees, including, but not
necessarily limited to, LEE RICHARD, Erie County Deputy Sheriff.

JON LOU S WILSON - ATTORNEY AT LAW - THE CENTENNIAL HOUSE

P ANTARIA STRFFT - OZKPORT. NEW YORK 14094
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4. The time when, the place where and the manner in which the claim arose
is as follows: on the 25™ day of December, 2012, LEE RICHARD, while serving in his
official capacity and within the scope of his employment as a road patrol deputy sheriff
for the ERIE COUNTY SHERIFF'S DEPARTMENT, and in furtherance of the business
of the said ERIE COUNTY SHERIFF'S DEPARTMENT, at some time between
approximately 3:00 a.m. and 4:00 a.m., wrongfully and illegally accosted, detained,
arrested, and imprisoned the claimant BOBBIE L. MAEL, without probable cause, upon
the charges of Driving While Intoxicated, Resisting Arrest, Obstruction of Governmental
Administration Second Degree, and Disorderly Conduct, and, while the said claimant
BOBBIE L. MAEL was wrongfully, unlawfully and unjustifiably accosted, detained,
charged, arrested, and deprived of her liberty, against her will, and, while handcuffed and
wrongfully and illegally imprisoned by the aforesaid Deputy RICHARD, she was
viciously and aggressively seized, thrown to the ground, battered and assaulted by the
Deputy RICHARD. As a result of such conduct, claimant was caused to suffer physical

injury, and emotional suffering.

5. The items of damage or injuries claimed are: that the claimant was caused
to suffer severe and serious injuries to her head, face, shoulders, upper body, knees, and
legs, as a consequence of being by seized, thrown, battered, and assaulted by the
aforesaid Deputy RICHARD, and, further, the said claimant was caused to strike her
face, head, shoulders, arms, knees, and legs against the pavement, thereby causing her to
suffer various lacerations, abrasions, contusions, strains, sprains, dislocations, and
internal derangement, and further she was caused to suffer great pain, suffering and
mental anguish, some of the aforementioned injuries being permanent in nature, and,
further, the said claimant suffered severe internal and external injuries, including, but not
limited to, lacerations, abrasions, and contusions to her head and face; a severe
concussion; contusions to her upper arms; strain, sprain, internal derangement to her
shoulders, bilaterally; contusions about her abdomen; abrasions and contusions on her
knees and legs, bilaterally; and, further was caused to suffer great pain, distress and
mental anguish, and remains emotionally sensitive concerning the aforesaid severe and
permanent injuries and the psychic shock of this incident, and was prevented from
attending to her usual and customary daily activities, and was taken from the scene of the
wrongful detention and arrest to the Erie County Medical Center, under restraint, in a
Twin City Ambulance, at the specific direction of the Deputy LEE RICHARD, thereby
being imprisoned for a period of two [2] hours.

6. Claimant's claim and demand is hereby presented for adjustment and
payment.

PLEASE TAKE FURTHER NOTICE, that by reason of the foregoing, the
Claimant demands that the ERIE COUNTY SHERIFF’S DEPARTMENT review,
evaluate, adjust and pay for any and all damages suffered by the Claimant relative to the
above referenced incident within the time provided for compliance with this demand by
the ERIE COUNTY SHERIFF’S DEPARTMENT, by the statutes in such cases made,
and that upon the default of the ERIE COUNTY SHERIFF’S DEPARTMENT to review,
evaluate, adjust and pay the said claim, the Claimant intends to commence suit against






the ERIE COUNTY SHERIFF’S DEPARTMENT, to recover a sum adequate to
compensate for the damages suffered by her.

Dated: March 1, 2013
Lockport, New York

JON LOUIS WILSON - ATTORNEY AT _AW THE CENTENNIAL HOUSE
111 ONTARIO STREET - LOCKPORT NEW YORK 14094






VERIFICATION

STATE OF NEW YORK )
COUNTY OF NIAGARA )

BOBBIE L. MAEL, being duly sworn, deposes and states that she is the
Claimant herein and has read the foregoing Notice Of Claim; that she knows the contents
thereof; that the same is true to her knowledge, except as to matters stated upon

information and belief, and that as to those matters, she believes same to be true.

Sworn to before me this
[sf _day of March, 2013

NN

Notary Public !

CAROL B. HARPER
Notary Public, State of New York
Qualified In Niagara County
y Commission Expires Dec. 31, 20 1.3

JONM LOU S WILSON - ATTORNEY AT LAW - THE CENTENN’AL HOUSE
Tr1 ONTAR O STRFET - LOCKPORT NEW YORK 14094







MICHAEL A. SIRAGUSA C OUNTY OF ERIE MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ

COUNTY EXECUTIVE JEREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
March 28, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: New York State Rifle and Pistol
Association, Inc., et al. v. Frank A.
Sedita, 111, et al.

Document Received: Summons and Complaint

Name of Claimant: New York State Rifle and Pistol
Association, Inc., et al.

Claimant's attorney: Brian T. Stapleton, Esq.
Goldberg Segalla LLP
11 Marine Avenue, Suite 750
White Plains, New York 10606-1934

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attormey

By: Aw/w ‘fo orfa
Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure

98 FRANKEINSHREL T, ROOM 1634, B a1 0o NEW YORK 14202 - PHONE: (716) 838-2200 — WW W ERIELGOV
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AOQ 440 (Rev 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Western District of New York

NEW YORK STATE RIFLE AND PiSTOL
ASSOCIATION, INC,, et al.

N Plaintifffs)
V.

ANDREW M. CUOMO,
Governor of the State of New York et al.

Civil Action No. 1:13-cv-00291-WMS

Defendani(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant's name and address) Frank A. Sedita, ill,
District Attorney for Erie County
Erie County Executive's Office
Edward A. Rath County Office Building
95 Franklin Street, 16th Floor
Buffalo, New York 14202

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (oot counting the day you received it} — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States deseribed in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney,
whose name and address are:  Brian T. Stapleton

GOLDBERG SEGALLA LLP
11 Marine Avenue, Suite 750
White Plains, New York 10608-1934

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the cowt.

CLERK OF COURT

)\'rw-k'.-u‘{y J Q"'V‘u_w

Date: 03/26/2013

Signature of Clerk or Deputy Clerk






»

Case 1:13-¢cv-00291-WMS Document 6 Filed 03/26/13 Page 14 of 15

AQ 440 (Rev. 06/12) Summons in » Civil Action {Page 2)

Civil Action No. 1:13-cv-00291-WMS

PROOF OF SERVICE
(This secrion shonld not be filed with the court unless required by Fed, R. Ciy. P. 4 (1))

This swnmons for (name of individual and title, if any)

was received by me on (date)

0 [ personally served the summons on the individual at (place)

on (dete) ;or

O I left the summons at the individual’s residence or usual place of abode with (rame)

, & person of suitable age and discretion who resides there,

on (dure) , and mailed a copy to the individual's last known address; or

O I served the summons on (nume of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) , or
O I returned the summons unexecuted because Lor
3 Other (specify):
My fces are § for travel and $ for services, for a total of $ 0.00

[ declare under penalty of perjury that this information is true,

Date:

Server's signature

Printed name and title

Server's address

Additional information regarding attempted service, elc:
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FULL CASE CAPTION

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK
Buffalo Division

NEW YORK STATE RIFLE AND PISTOL ASSOCIATION, INC.;
WESTCHESTER COUNTY FIREARMS OWNERS ASSOCIATION, INC.;
SPORTSMEN’S ASSOCIATION FOR FIREARMS EDUCATION, INC.;
NEW YORK STATE AMATEUR TRAPSHOOTING ASSOCIATION, INC.;
BEDELL CUSTOM; BEIKIRCH AMMUNITION CORPORATION,
BLUELINE TACTICAL & POLICE SUPPLY, LLC;

WILLIAM NOJAY;

THOMAS GALVIN;

and ROGER HORVATH,

Plaintiffs,
V.
ANDREW M. CUOMO, Governor of the State of New York;
ERIC T. SCHNEIDERMAN, Attorney General of the State of New York;
JOSEPH A. D’AMICO, Superintendent of the New York State Police;
FRANK A. SEDITA, III, District Attorney for Erie County; and
GERALD J. GILL, Chief of Police for the Town of Lancaster, New York

Defendants.





COLOBERG SEGALIA, LLP
11 Martire Ave., 7* Floor
Whits Maioy. NY 10807
{814) 798-6400

.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK
Buffalo Division

NEW YORK STATE RIFLE AND PISTOL
ASSOCIATION, INC.; WESTCHESTER
COUNTY FIREARMS OWNERS

ASSOCIATION, INC.; SPORTSMEN’S :
ASSOCIATION FOR FIREARMS EDUCATION, :
INC.; NEW YORK STATE AMATEUR
TRAPSHOOTING ASSOCIATION, INC.; :
BEDELL CUSTOM; BEIKIRCH AMMUNITION :
CORPORATION; BLUELINE TACTICAL &
POLICE SUPPLY, LLC; WILLIAM NOJAY,
THOMAS GALVIN; and ROGER HORVATH,

Plaintiffs.

v. ‘ : Civil No.;

ANDREW M. CUOMOQ, Governor of the State of
New York; ERIC T. SCHNEIDERMAN, Attorney :
General of the State of New York; JOSEPH A. :
D’AMICO, Superintendent of the New York State :
Police; FRANK A. SEDITA, 111, District

Attorney for Erie County; and GERALD J. GILL,
Chief of Police for the Town of Lancaster,

New York,
Defendants.
COMPLAINT
(For Declaratory Judgment and Injunctive Relief)
1. This is an action to vindicate the right of the people of the State of New York to keep

and bear arms under the Second Amendment to the United States Constitution, which prohibits
infringement of the right of law-abiding citizens to keep commonly-possessed firearms in the home

for defense of self and family and for other lawful purposes.






GOUDBERG SEGALLA LLP
11 Martine Ave., 7° Fioor
Ve Plaire, NY 10807
{914) 796400
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2, Plaintiff NEW YORK STATE RIFLE AND PISTOL ASSOCIATION, INC.
(“NYSRPA”, “association plaintiff”), is a New York not-for-profit corporation with approximately
45,000 members and with its principal place of business in Albany (Albany County), New York.
The NYSRPA is New York state's largest and the nation’s oldest firearms advocacy organization.
Since 1871 the NYSRPA has been dedicated to the preservation of Second Amendment rights,
promotion of firearm safety, education and training, and the shooting sports. Members of the
NYSRPA participate in numerous rifle and pistol matches within and without the State of New
York on an annual basis. The NYSRPA brings this action on behalf of itself and its members
(“members” or “member plaintiffs™).

3. Plaintiff WESTCHESTER COUNTY FIREARMS OWNERS ASSOCIATION,
INC. (“WCFOA”, “association plaintiff’), is a New York not-for-profit corporation with
approximately 2,000 members and .with its principal place of business in Rye Brook (Westchester
County), New York. WCFOA is a grassroots, all-volunteer organization. WCFOA's primary
purpose is to protect and defend the right of lawﬁxl firearm owners to exercise their funciamental
constitutional right to keep and bear arms. The WCFOA brings this action on behalf of itself and its
members (“members” or “member plaintiffs”).

4, Plaintiff SPORTSMEN'S ASSOCIATION FOR FIREARMS EDUCATION, INC.
(“SAFE”, “association plaintiff”), is a New York not-for-profit corporation with approximately
1,200 members and with its principal place of business in Commack (Suffolk County), New York.
Since September 1994, SAFE has been dedicated to the preservation of Second Amendment rights,
promotion of firearm safety, education and training, and the shooting sports. Members of SAFE

participate in numerous rifle events each year and SAFE sponsors many outdoor shooting events.






GOLLYERG SEGALLA ULP
11 Marine Ave., 7" Floor
Writa Preins. NY 10807
(814 798-5400
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For example, SAFE sponsors biannual women'’s only instructional classes to promote safety and

t4

gun education to women. SAFE brings this action on behalf of itself and its members (“members’
or “member plaintiffs”).

5. Plaintiff NEW YORK STATE AMATEUR TRAPSHOOTING ASSOCIATION,
INC. (“NYSATA?, “association plaintiff”’) is a New York not-for-profit corporation having its
primary place of business at 7400 Bull Street, Bridgeport, New York. The NYSATA was founded
in 1858. The object of the NYSATA is the encouragement of trapshooting, the protection and
propagation of fish and game, the preservation of forests, and the promotion of good fellowship.
The NYSATA has 50 affiliated clubs, On average, each affiliated club through the State has 100
members. The NYSATA hosts four major shoots throughout the year; the next shoot will be held on
May 8 through May 12, 2013 in Cicero, New York. The NYSATA brings this action on behalf of
itself and its members (“members” or “member plaintiffs”).

6. Plaintiff BEDELL CUSTOM (“Bedell”, “business plaintiff”) is a New York sole
proprietorship with a principal place of business in Lancaster (Erie County), New York. DANIEL
BEDELL is the owner and operator of Bedell Custom, and engages in the business of
manufacturing and selling firearms both within and without the State of New York. Mr. Bedell is a
resident of Lancaster, New York and a citizen of the United States. Mr. Bedell holds a Federal
Firearms License (“FFL") for the sale, re-sale and importation of firearms and ammunition, as well
as Gunsmith and Dealer licenses issued by Erie County.

7. Plaintiff BEIKIRCH AMMUNITION CORPORATION (“Beikirch”, “business
plaintiff”) is a New York corporation with a principal place of business in East Rochester (Monroe

County), New York. HANS FARNUNG (“Famung”) is the President and Chief Executive Officer






GOULDBERG SEGALLA, .LP
11 Marine Ava., 7* Foor
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of Beikirch. Beikirch is in the business of selling firearms and ammunition both within and without
the State of New York. Beikirch holds an FFL for the sale, re-sale and importation of firearms and
ammunition, as well as a handgun re-sale license issued by Monroe County. Farmung holds a
Residence Carry license issued by Monroe County.

8. Plaintiff BLUELINE TACTICAL & POLICE SUPPLY LLC (“Blueline”, “business
plaintiff”’) is a New York limited liability corporation with a principal place of business in Elmsford
(Westchester County), New York. BENJAMIN ROSENSHINE (*‘Rosenshine”) is the Chief
Executive Officer of Blue Line. Blueline is in the business of selling firearms and ammunition both
within and without the State of New York. Blueline holds an FFL for the sale, re-sale and
importation of firearms and ammunition, as well as a Dealer license issued by Westchester County.
Rosenshine holds a Residence Carmry license issued by Westchester County.

5. Plaintiff WILLIAM ‘NOIAY (“Nojay”, “individual plaintiff”) is a resident of
Pittsford (Monroe County), New York, and a citizen of the United States. Mr. Nojay holds a
Residence Carry permit issued by Monroe County and is the owner of AR-type ﬁrearms'. Mr.
Nojay was elected to the New York Staté Assembly in November 2012 and currently serves as a
representative of Assembly District 133.

10. Plaintiff THOMAS GALVIN (“Galvin”, “individual plaintiff”) is resident of
Rochester (Monroe County), New York, and a citizen of the United States. Mr. Galvin holds a
Federal Firearms License (“FFL”), as well as Dealer and Carry Licenses issued by Monroe County.
Mr. Galvin is a Life Member of the National Rifle Association and a Life Member of The New

York State Rifle and Pistol Association. He has been a competitive marksman from 1970 to the
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present. Mr. Galvin is a marksmanship instructor for junior and adult members of The Genesee
Conservation League, Inc., and has been so for the past 25 years. Mr. Galvin is a left-hand amputee.

11.  Plaintiff ROGER HORVATH (“Horvath”, “individual plaintiff”) is a resident of
Mahopac (Putnam County), New York, and a citizen of the United States. Mr. Horvath holds a
Federal Firearms License (“FFL"), as well as full carry license issued by Putnam County. Mr.
Horvath is paralyzed from the chest down, is wheelchair bound, and suffers from severe Carpal
Tunnel Syndrome in his left hand.

12.  The individual plaintiffs, member plaintiffs, and business plaintiffs are eligible under
the laws of the United States and of the State of New York to receive and possess firearms,
including handguns, rifles, and shotguns, and ammunition. Each of the above association plaintiffs
brings suit on its own behalf and on behalf of its members.

13. Defendant ANDREW M. CUOMO is the Governor of the State of New York whose
principal place of business is in Albany (Albany County), New York.

14.  Defendant ERIC T. SCHNEIDERMAN is the Attorney General of the State of New
York whose principal place of business is in Albany (Albany County), New York.

15.  Defendant JOSEPH A. D’AMICO is Superintendent of the New York State Police
whose principal place of business is in Albany (Albany County), New York.

16. Defendant FRANK A. SEDITA, Il is the District Attorney for Erie County, New
{ York whose principal place of business is Buffalo (Erie County), New York.

17. Defendant GERALD J. GILL is the Chief of Police for the Town of Lancaster,
whose principal place of business is in Lancaster (Erie County), New York.

8. All Defendants herein are being sued in their official capacities.

GOLDBERQ SEGALLA, LLP
11 Marting Ave., 7° F.oon
Whits Pigirs, NY 10607
(R14) 708-3400
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13 Marine Ave., 7 Floor
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(914) 798-8400
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Jurisdiction

19.  Jurisdiction is founded on 28 U.S.C. § 1331 in that this action arises under the
Constitution and laws of the United States, and under 28 U.S.C. § 1343(a)(3) in that this action
seeks to redress the deprivation, under of color of the laws, statutes, ordinances, regulations,
customs and usages of the State of New York, of rights, privileges or immunities secured by the
United States Constitution,

20,  This action seeks relief pursuant to 28 U.S.C. §§ 2201, 2202, and 42 U.S.C. § 1983.

21.  Venue lies in this district pursuant to 28 U.S.C. § 1391.

The New York Secure Ammunition and Firearms Act

22.  On January 15, 2013, Governor Cuomo signed into law the New York Secure
Ammunition and Firearms Act (“the Act™), which was passed as “emergency legislation” without
notice to the public or committee héarings. The Act creates new offenses with severe criminal
penalties for previously-lawful activities involving the acquisition and possession of rifles,
handguns, shotguns, ammunition magazines, and ammunition. As such, the Act severely and
adversely affects plaintiffs and millions of other law-abiding gun owners in New York.

Prohibitions on Magazines

23.  The Act bans “large capacity ammunition feedix;g devices,” which are devices “that
have a capacity of, or can readily be restored or converted to accept,” more than 7 or 10 rounds of
ammunition, depending on when they were acquired by the owner, and depending on different
effective dates. Such devices are hereafter called “LC magazines.” It also prohibits possession of a
magazine loaded with more than 7 rounds, except that 10 rounds may be loaded at certain ranges or

coinpetitions.






GOLOBERT SEGALLA, LL>
11 Manire Ave., 7" Floor
While ans, NY 10807
(914) 1785400
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24.  Possession of an LC magazine is a felony. § 265.02(8). Transportation and
disposition of an LC magazine are felonies. § 265.10(2), (3).

25, Effective January 15, 2013, an LC magazine was redefined to include any such
device with a capacity of more than 10 rounds. Act § 38, amending New York Penal Law §
265.00(23)(a).!

26. Effective March 15, 2013, for purposes of the magazine ban in § 265.02(8), an LC
magazine does not include a2 magazine with a capacity of 8 to 10 rounds “lawfully possessed by
such person before the effective date of the chapter of the [Act] which amended this subdivision
[8],” and further does not include a magazine manufactured before September 13, 1994, with a
capacity of more than 10 rounds. 'Act § 41-b.

27.  Effective March 15, 2013, the above ban on possession of an LC magazine, §
265.02(8), does not apply to posscs;sion and use of a magazine containing 8 to 10 rounds at:

an indoor or outdoor firing range located in or on premises owned or occupied by a

duly incorporated organization organized for conservation purposes or to foster

proficiency in arms; at an indoor or outdoor firing range for the purpose of firing a

rifle or shotgun; at a collegiate, olympic or target shooting competition under the

auspices of or approved by the national rifle association; or at an organized match

sanctioned by the International Handgun Metallic Silhouette Association.
Act § 46, amending § 265.20(a)(7-1).

28. Effective March 15, 2013, the Act created a new § 265.36 making it unlawful to

possess an LC magazine manufactured before September 13, 1994, “and if such person lawfully

possessed” such LC magazine before the effective date of the Act, “that has a capacity of, or that

can be readily restored or converted to accept, more than ten rounds of ammunition.” Act § 46-a.

' All statutory references hereafter are to New York Penal Law.

7






GOLDAERG SEQALLA, LIP

(914) 108-5400
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The “and if” clause does not éompletc a sentence, and the meaning of this provision is
unintelligible.

29.  Effective March 15, 2013, the Act created a new § 265.37 making it unlawful to
possesd a magazine “that such person lawfully possessed” before the Act’s effective date with a
capacity of “more than seven but less than ten rounds of ammunition, where such device contains
more than seven rounds of ammunition.” Act § 46-a. Under this provision, one may not load a
magazine with a capacity of 8 or 9 rounds with more than 7 rounds, but one may load a magazine
with a capacity of 10 rounds with 10 rounds.

30.  The above new §§ 265.36 and 265.37 apply to everyone without any exemptions,
including police officers and peace officers who are made éxerript from other provisions by §
265.20(a)(1)(b) & (c).

31.  Effective April 15,2013, § 265.00(23) is amended to state in part:

"Large capacity ammunition feeding device" means a magazine, belt, drum, feed

strip, or similar device, that (a) has a capacity of, or that can be readily restored or

converted to accept, more than ten rounds of ammunition, or (b) contains more than

seven rounds of ammunition, or (c) is obtained after the effective date of the chapter

of the laws of two thousand thirteen which amended this subdivision and has a

capacity of, or that can be readily restored or converted to accept, more than seven

rounds of ammunition . . . .

Act § 38,

32, Section 265.00(22)(h) provides that an LC magazine legally possessed by an
individual prior to the Act “may only be sold to, exchanged with or disposed of to a purchaser
authorized to possess such weapons or to an individual or entity outside of the state,” subject to

reporting the transfer. Transfer of an LC magazine to a person inside New York is a crime unless it

is transferred within one year of the Act’s effective date, i.e., by January 15,2014. Act § 37.
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33. The State of New York has published a “frequently asked” questions web page
concerning the Act on its website. Governor Cuomo’s *“N.Y. SAFE ACT FAQ” website (“the
website™) states:

Q: What if [ have a magazine that can contain more than ten rounds?
A: You can permanently modify the magazine so that it holds no more
than ten rounds, responsibly discard it, or sell it to a dealer or an out

of state purchaser by January 15, 2014.

See: http://www.governor.ny.2ov/2013/gun-reforms-fag.

34,  The website does not define the term “permanent,” does not provide any
guidance on how to permanently modify magazines in a manner that the State of New York
finds acceptable, nor does it refer gun or magazine owners to any other resource that can
provide this information.

Prohibitioﬁs on Rifles, Handguns, and Shotguns

35.  The Act defines as “assault weapons” commonly-possessed rifles, handguns, and
shotguns that are semiautomatic, meaning that they fire only a single round with one pull of the
trigger, just like other ordinary firearms. They are not “machine guns,” which are fully automatic
and continue to fire until the trigger is released.

36.  The Act broadens the firearms defined as “assault weapons” by replacing the “two-
features” test in found in prior law with a “one-feature” test. The Act requires registration or forced
divestiture of those already possessed, and “grandfathers” those that are registered, but only to the
owner at the time the Act was passed. It prohibits possession of any “assault weapons” not already

possessed and registered,

GOLC8ERG SEGALLA LLP
11 Matting Ave.. 77 Foor
Wwrie Plane, NY 10607
(914) 798-8400 9
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37.  Possession of an assault weapon is a Class D felony. § 265.02(7). Transportation
and disposition of an assault weapon are Class D felonies. § 265.10(2), (3).

38. Effective on January 15, 2013, § 37 of the Act amended § 265.00(22) to redefine

“assault weapon” as follows:
Rifles

(a) a semiautomatic rifle that has an ability to accept a detachable magazine and
has at least one of the following characteristics:

1) a folding or telescoping stock;

(i)  apistol grip that protrudes conspicuously beneath the action of the
weapon,

(iit)  a thumbhole stock;

(iv)  asecond handgrip or a protruding grip that can be held by the non-
trigger hand;

v) a bayonet mount;

(vi)  a flash suppressor, muzzle break, muzzle compensator, or threaded
barrel designed to accommodate a flash suppressor, muzzle break, or
muzzle compensator;

(vil)  a grenade launcher. ...

Shotguns
)] a semiautomatic shotgun that has at least one of the following characteristics:

@) a folding or telescoping stock;

(ii) a thumbhole stock;

(ii)  asecond handgrip or a protruding grip that can be held by the non-
trigger hand,

(iv)  a fixed magazine capacity in excess of seven rounds;

(v)  an ability to accept a detachable magazine . . . .

Pistols

(c) a semiautomatic pistol that has an ability to accept a detachable magazine and
has at least one of the following characteristics:

(1) a folding or telescoping stock;
(ii) a thumbhole stock;

GOLDBERG SEGALLA, LLP
11 Matine Ave , 7 Fioor
Wnits Pains, NY 10607
(R14) 758-5400
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(1if)  a second handgrip or a protruding grip that can be held by the non-
trigger hand;

(iv)  capacity to accept an ammunition magazine that attaches to the pistol
outside of the pistol grip;

(v)  athreaded barrel capable of accepting a barrel extender, flash
suppressor, forward handgrip, or silencer;

(vi)  ashroud that is attached to, or partially or completely encircles, the
barrel and that permits the shooter to hold the firearm with the non-
trigger hand without being burned;

(vil) & manufactured weight of fifty ounces or more when the pistol is
unloaded;

(viii) a semiautomatic version of an automatic rifle, shotgun or firearm . . . .

39, The term “assault weapon” further includes “(e) a semiautomatic rifle, a
semiautomatic shotgun or a semiautomatic pistol or weapon defined in” § 265.00(22)(e)(v) as added
by chapter 189 of the laws of 2000 “and otherwise lawfully possessed pursuant to such chapter”
prior to September 14, 1994 (i.e., rifles, handguns, and shotguns grandfathered under prior law).

40.  The term “assault weapon” further includes “(f) a semiautomatic rifle, a
semiautomatic shotgun or a semiautomatic pistol or weapon defined in” § 265.00(22)(a), (b) or (c)
“possessed prior to” the date of this enactment, i.e., January 15, 2013.

41, As provided by § 265.00(22)(g), “‘assault weapon” does not include, inter alia, “*(ii) a
semiautomatic rifle that cannot accept a detachable magazine that holds more than five rounds of
ammunition; [and] (iii) a semiautomatic shotgun that cannot hold more than five rounds of
ammunition in a fixed or detachable magazine . . . .”

42, Further, “assault weapon” does not include a weapon registered under § 400.00(16-
a), but which is subject to § 265.00(22)(h). § 265.00(22)(g)(v). Section 265.00(22)(h) in turn
provides that a weapon defined in § 265.00(22)(e) or (f) and a large capacity ammunition feeding

device that was legally possessed by an individual prior to the enactment of this Act “may only be

sold to, exchanged with or disposed of to a purchaser authorized to possess such weapons or to an
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individual or entity outside of the state,” provided that the transfer is reported to the entity where the

weapon is registered.
Registration Requirements

43,  Grandfathered “assault weapons” must be registered with the New York State Police
by April 15, 2014, or sold to a dealer or out of state by January 15, 2014, Governor Cuomo’s
website states: “If you bave an assault weapon, you can register it with the State Police. You have
until April 15, 2014 to register your weapon.” The website states that instead of registering the
assault weapon: “You can sell it to a New York State dealer or anyone out of state by January 15,
2014.”

44,  Effective on March 15, 2013, a new § 265.01-b(2) provides that a person who
lawfully possesses a firearm (handgun) prior to the enactment of that section and fails to register it
under § 400.00(16-a) commits a felony. Act § 41-a.

45,  Also effective on March 15, 2013, § 265.20(2)(3) ~ which exempts a licensed
handgun from prohibitions on handgun possession — is amended also to exempt possession of a
weapon defined in § 265.00(22)(e) & (f) (an “assault weapon” legally possessed prior to the Act)
which is registered under § 400.00(16-a) or is included in an amended license under § 400.00. Act
§ 46.

46.  Effective on April 15, 2013, § 400.00(16-a) provides that the owner of a weapon in §
265.00(22)(e) or (f) possessed before the effective date of the Act must apply to register it or amend
a firearm license to include it within one year of the effective date of this subdivision, i.e., by April

15,2014, Act § 48.

GOLOBERG SEQALLA LLP
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background check under the National Instant Criminal Background Check System will satisfy these
requirements. § 400.03(6).

52.  *“No commercial transfer of ammunition shall take place unless a licensed dealer in
firearms or registered seller of ammunition acts as an intermediary between the transferor and the
ultimate transferee of the ammunition for the purposes of contacting the statewide license and
record database pursuant to this section. Such transfer between the dealer or seller, and transferee
must occur in person.” § 400.03(7). A seller of ammunition who fails to register and sells
ammunition, or who fails to keep the required records, is subject to fines and imprisonment. §
400.03(8).

53.  The Act’s Statement in Support states that “this bill requires that any seller — whether
located in New York or out of state — ship the ammunition to a dealer within New York for in-
person pick-up.”

Facts and Impact

54, Members of Plaintiffs NYSRPA, WCFOA, and SAFE (“members”) possess and
wish to acquire rifles, handguns, shotguns, ammunition feeding devices, and ammunition, and are
subject to and adversely affected by each and every restriction articulated in this complaint on
“‘assault weapons” (including each definition thereof), “large cgpacity ammunition feeding devices,”
and ammunition sales. In additien, members of NYSATA are adversely affected by the restrictions
on ammunition sales.

55.  Individual plaintiffs WILLTAM NOJAY and THOMAS GALVIN and ROGER
HORVATH possess and wish to acquire rifles, handguns, shotguns, ammunition feeding devices,

and ammunition, and are subject to and adversely affected by each and every restriction articulated
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in this complaint on “assault weapons” (including each definition thereof), “large capacity
ammunition feeding devices,” and ammunition sales.

56.  Individual plaintiffs WILLIAM NOJAY and THOMAS GALVIN and ROGER
HORVATH are adversely affected by the change in the definition of “large capacity feeding
devices” and also by the restrictions on ammunition sales.

57. Plaintiff BEDELL CUSTOM is in the business of manufacturing, buying and selling
firearms and ammunition within and without the State of New York. Bedell’s business is subject to
and adversely affected by each and every restriction articulated in this complaint on “assault
weapons” (including each definition thereof), “large capacity ammunition feeding devices,” and
ammunition sales. In addition, Bedell’s business has been adversely affected by the change in the
definition of “large capacity feeding devices” and also by the restrictions on ammunition sales.

58.  For example, prior to the enactment of the Act, a significant segment of Bedell’s
business involved the purchase of “AR”-type firearms from out-of-state distributors and the sale of
these “AR”-type firearms to customers. As a direct and proximate result of the Act’s passage,
Bedell’s out-of-state distributors have significantly reduced and, in some cases, stopped altogether
the shipment of “AR”-type firearms to Bedell due to concern and confusion over whether these
types of arms can legally be shipped to, received by and/or sold by the holder of an FFL. These
reductions and stoppages have caused actual harm to Bedell's sales and overall business.

59. By way of further example, another segment of Bedell’s business involves
modifying and customizing specific types of firearms that are used in United States Practical
Shooting Association (“USPSA”) competitions. While the caliber and type of these USPSA

firearms may vary, they share a common denominator in that they require the use of magazines that
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can hold at least ten (10) rounds of ammunition. As a direct and broximate result of the passage of
the Act, Bedell’s orders for and shipments of USPSA firearms have been significantly reduced, and
this segment of Bedell’s business has suffered actual harm.

60.  Plaintiff BEIKIRCH AMMUNITION CORP. is in the business of buying, selling,
and re-selling firearms and ammunition within and without the State of New York. Beirkirch’s
business is subjcct to and adversely affected by each and every restriction articulated in this
complaint on “assault weapons” (including each definition thereof), “large capacity ammunition
feeding devices,” and ammunition sales. In addition, Beikirch’s business has been adversely
affected by the restrictions on ammunition sales.

6l1. For example, one segment of Beikirch’s business involves the purchase, sale and re-
sale of long arms, “AR"- type firearms, and ammunition. As a direct result of the passage of the
Act, Beikirch’s suppliers of long aﬁns, “AR"- type firearms and ammunition have refused to sell,
ship or transport these items into the State of New York due to concern and confusion over whether

these types of arms can legally be shipped to, received by and/or sold by the holder of an FFL.

» These refusals have caused actual harm to Beikirch’s sales and overall business.

62.  The actual harm to Beikirch’s business has been so great that Beikirch has recently
purchased a firearms and ammunition business located in Pennsylvania, close to the New York
border near its own current location. This purchase was made out of concern created by dwindling
firearms and ammunition sales (and related business difficulties) that have been caused by the Act’s
passage. The Act has harmed Beikirch’s business to the point that Beikirch is now contemplating
either the imminent shutting down of its New York business and/or the imminent laying off of a

large number of its current employees.






Case 1:13-cv-00291-WMS Document 1 Filed 03/21/13 Page 17 of 46

63.  Plaintiff BLUELINE TACTICAL & POLICE SUPPLY, LLC is in the business of
buying, selling, and re-selling firearms and ammunition within and without the State of New York.
Blueline’s business is subject to and adversely affected by each and every restriction articulated in
this complaint on “assault weapons” (including each definition thereof), “large capacity ammunition
feeding devices,” and ammunition sales. In addition, Blueline’s business has been adversely
affected by the restrictions on ammunition sales.

64.  For example, one segment of Blueline’s business involves the purchase, sale and re-
sale of rifles, including “AR”- type firearms, and ammunition. As a direct result of the passage of
the Act, Blueline's sales of rifles, AR-type firearms and ammunition have been significantly
reduced. These reductions have caused actual harm to Blueline’s business.

65. In addition, suppliers of long arms, “AR”- type firearms and ammunition have
refused to sell, ship or transport these items into the State of New York due to concern and
confusion over whether these types of arms can legally be shipped to, received by and/or sold by the
holder of an FFL. These refusals have caused actual harm to Blueline’s sales and ovcrail business.

66.  Since the passage of the Act, Blueline’s customers have demonstrated a decreased
willingness to sell or buy long arms, including “AR"-type firearms due to concern and confusion
over whether these types of arms can legally be possessed, purchased or sold in the State of New
York. In addition, since the passage of the Act, a large segruent of Blueline’s customers have -
shown an increasing willingness to simply turn in their firearms (rather than sell them) as they are
confused and concerned about whether continued possession of these arms constitutes a crime and
will result in their (the customers’) criminal prosecution. As Rosenshine puts it, “the customers are

tired of being made to feel like criminals.”
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67.  As adirect and proximate result of Blueline’s customers’ willingness to give up their
firearms and/or buy other firerarms, Blueline's sales of firearms have suffered and Blueline’s
business has been actually harmed.

68.  Some members, individual plaintiffs, and business plaintiffs possess magazines
manufactured before September 13, 1994, with a capacity of more than 10 rounds. Other members,
individual plaintiffs, and business plaintiffs possess magazines with a capacity of 8 to 10 rounds
that they lawfully possessed before January 15, March 15, and April 15, 2013, respectively. Still
other members, individual plaintiffs, and business plaintiffs do rot possess magazines with a
capacity of more than seven rounds, but would acquire such magazines forthwith but for the Act.
Many members, individual plaintiffs, and business plaintiffs would load more than seven rounds in
their magazines for use in firearms kept in the home for self-protection. Members, individual
plaintiffs, and business plaintiffs are unaware how to modify magazines so they cannot readily be
restored or converted to accept more than 7 or 10 rounds.

69.  Some members, individual plaintiffs, and business plaintif{fs possess *“assault
weapons” as previously defined that were lawfully possessed prior to September 14, 1994, and
under the laws of 2000. Other members possess “assault weapons™ under each and every one of the
Act’s new definitions in § 265.00(22) that they lawfully possessed prior to January 15, 2013. But
for the Act, still other members, individual plaintiffs, and business plaintiffs would forthwith obtain
and possess “assault weapons” under each and every one of the Act’s new definitions in §
265.00(22).

70.  Asexamples, some members, individual plaintiffs, and business plaintiffs possess,

and other members, individual plaintiffs, and business plaintiffs would possess but for the Act,
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semiautomatic rifles that have an ability to accept a detachable magazine with a folding or
telescoping stock, a pistol grip that protrudes conspicuously beneath the action of the weapon, or a
thumbhole stock. Other members, individual plaintiffs, and business plaintiffs possess or would
possess such rifles with muz;lc brakes, muzzle compensators, or threaded barrel designed to
accommodate such attachments.

71, By way of further illustration, some members, individual plaintiffs, and business
plaintiffs possess Ruger 10/22 semiautomatic rifles with a detachable, rotary magazine that holds 10
rounds of .22 rimfire cartridges and with a thumbhole stock. Such rifles are commonly used for
hunting small game and for target shooting. A thumbhole stock allows the rifle to be held more
comfortably and fired more accurately, but it causes the rifle to be defined as an “assault weapon,”

72. But for the Act, other members, individual plaintiffs, and business plaintiffs would
forthwith obtain and possess identic'al Ruger 10/22 rifles and magazines but may not do so in that
they are considered respectively “assault weapons” and “large capacity ammunition feeding
devices.”

73.  Association plaintiff SAFE owns fourteen (14) Ruger 10/22 rifles. These .22 caliber
arms are sold with a ten-round rotary magazine. The Act criminalizes these firearms and prohibits
their use by SAFE members and students for training purposes and sport simply because they have
a 10-round magazine,

74, As a direct and proximate result of the Act, SAFE is unable to hold instructional
classes using its own Ruger 10/22 rifles, including but not limited to classes for women who seek to

learn how to use a firearm for their own protection.
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75.  SAFE’s members own numerous semi-automatic firearms and most semi-automatic
firearms are not manufactured and equipped with magazines that hold 7 or fewer rounds. All of
those firearms will be rendered illegal or unusable due to the Act.

76.  Members, individual plaintiffs and business plaintiffs are unaware of how to convert
“large capacity ammunition feeding devices” so that they will hold only 7 rounds. Other members,
individual plaintiffs and business plaintiffs might possess the technical ability to attempt such
conversions, but are unaware of the definition of “readily converted or restored” or “permanent”
that the State of New York would apply to such conversions. The Governor’s website contains no
guidance in this regard, nor does it refer gun or magazine owners to other resources that can provide
adequate guidance.

77.  Members, individual plaintiffs and business plaintiffs have sought guidance from the
State of New York as to the scope of, application of, and exceptions to the SAFE Act, and have
either received no response from the State or responses that are inaccurate and confusing.

78. For example, on January 29“', 2013 Daniel Bedell attended a Safe Act “town
meeting” held at the Clarence Public Library in Clarence, New York. The meeting was attended by
Mike Green (Executive Deputy Commissioner of the New York State Division of Criminal Justice
Services) and Steve Hogan (First Deputy Counsel, New York State Police). During this meeting,
Mr. Green and Mr. Hogan were asked numerous questions regarding, inter alia, how the Act was to
be applied and/or enforced, the types of firearms the Act implicated, the nature and scope of any
exceptions to the Act’s criminal provisions, and/or the timing of the Act’s enforcement. The
responses of Green and Hogan were vague, ambiguous, confusing and non-responsive to the

questions that were asked. In several instances, Green and Hogan simply read from sections of the
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Act, without bothering to explain their application. The response of Green and Hogan did not shed
any further light on how the Act was to be applied and/or enforced, the nature and scope of any
exceptions to the Act’s crimninal provisions, the types of firearms the Act implicated, and/or the
timing of the Act’s enforcement.

79. During this same meeting Mr. Bedell asked Mr. Green and Mr. Hogan specific
questions, such as whether he (Bedell) could sell stripped AR-15 lower receivers under the new law.
Examination of the Act reveals that these items are not mentioned anywhere within its numerous
provisions. However, Mr. Green and Mr. Hogan classified these items as prohibited “assault
weapons,” even though they bear none of the characteristics attributed to “assault weapons” defined
by the Act. Mr. Green’s and Mr. Hogan's insistence that these items are “assault weapons” that
could not be sold has caused confusion and uncertainty as to how the Act is to be implemented and
enforced. |

80. Some members of NYSRPA, WCFQA, and SAFE obtained M-1 carbines from the
Civilian Marksmanship Program (“CMP”), either when it was administered by the U.S. Department
of the Army or later when it became a private corporation established by federal law. Other such
members wish to obtain such carbines in the future. M-1 carbines are semiautomatic, have the
ability to accept a detachable magazine, have a bayonet mount, and use a 15 round or 30 round
detachable magazine.

81. Some members of NYSRPA, WCFOA and SAFE obtained M-1 rifles from the
CMP. The purpose of the CMP is to promote marksmanship in support ot the nationa! defense. M-

1 rifles are semiautomatic and have the ability to accept an insertable, internal, detachable clip of 8
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rounds. The Act’s prohibitions render such rifles and clips, depending on when acquired, either
unusable or unlawful to possess.

82.  Being in possession of, or wishing to acquire, “assault weapons” in all pertinent
definitions and “large capacity ammunition feeding devices,” members of NYSRPA, WCFOA, and
SAFE and other plaintiffs are subject to the Act’s requirements regarding registration, transferring
such items to persons outside of New York, and converting magazines, and to the Act’s serious
criminal penalties, including incarceration, fines, forfeitures, and cancellation of licenses.

83. NYSRPA, WCFOA, SAFE, and NYSATA members purchase ammunition at
competitive prices from out-of-state businesses. Members of NYSATA purchase ammunition
from out of state and sell such ammunition to other NYSATA members. The Act’s ban on out-of-
state sales and creation of a monopoly on sales for New York businesses causes financial harm to
such plaintiffs and their members a;ld makes it more difficult to obtain ammunition for lawful self
protection, hunting, target shooting, and trap shooting.

Injury Threatened by Defendants

84, As Governor of the State of New York, defendant ANDREW M. CUOMO “shall
take care that the laws are faithfully executed.” N.Y. Const., Art. IV, §3. As such, the Governor is
responsible for the administration and enforcement of the Act, which he conducts through various
officers, agents, and employees.

85. As Attorney General for the State of New York, defendant ERIC T.
SCHNEIDERMAN shall “prosecute and defend all actions and proceedings in which the state is

interested . . . .” Executive Law § 63(1).
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86.  As Superintendent of the New York State Police, defendant JOSEPH A. D’AMICO
is required to enforce the criminal and administrative provisions of the Act. “It shall be the duty of
the superintendent of tlie state police and of members of the state police to prevent and detect crime
and apprehend criminals.” Executive Law § 223. The Superintendent shall (a) register “assault
weapons,” and (b) decide what guns are *“assault weapons” and “‘educate the public” thereon on a
website. Act, § 48, creating § 400.00(16-a). The Superintendent has a duty to establish the
ammunition registration system. Act, § 50, creating § 400.03.

87. As District Attorney for Erie County, defendant FRANK A. SEDITA, III, has a duty
“to conduct all prosecutions for crimes and offenses cognizable by the courts” of Erie County,
including all crimes under the Act. County Law § 700(1).

88.  As Chief of Police for the Town of Lancaster, New York, defendant GERALD J.
GILL has a duty to enforce the crirﬁinal laws of the State, including the Act, and “to commit any
person charged with a criminal offense until an examination shall be had before the proper
magistrate . .. .” Second Class Cities Law § 141, |

89.  Asa proximate cause of the administration and enforcement of above provisions of
the Act by defendants as aforesaid, Plaintiffs have been, and will continue to be, subjected to

irreparable harm.
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COUNT ONE
(Prohibition on Commonly-Possessed Magazines Violative of the Second Amendment)

90.  Paragraphs | through 89 are re-alleged and incorporated herein by reference.

91.  Magazines that have a capacity of more than 7 or 10 rounds of ammunition are
commonly possessed by law-abiding citizens throughout the United States for self defense, target
shooting, hunting, and other lawful purposes. Such magazines are useful for militia purposes.
Many firearms are designed for and sold with magazines that hold more than 7 or 10 rounds.

92.  The need for and usefulness of magazines holding more than 7 or 10 rounds for
lawful defense of self and others is demonstrated by the fact that they are issued to law enforcement
officers. Criminals have and use magazines without any limitation in capacity. The Act’s
provisions on magazines put law-abiding citizens at a grave disadvantage to criminals, who will not
comply with the seven-round limit.

93.  The Act’s limitation of magazine capacity to 7 rounds or 10 rounds, depending on
when they were obtained, and the Act’s prohibition on loading more than 7 rounds in any magazine,
facially and as applied, infringe on the right of the people, including plaintiffs, to keep and bear
arms as guaranteed by the Second Amendment, and as made applicable to the States by the
Fourteenth Amendment, of the United States Constitution.

94.  Itis not a viable option to say that persons may obtain multiple magazines and
change magazines if confronted with a sudden home invasion, robbery, or other attack. There are
members of association plaintiffs NYSRPA, WCFOA, and SAFE who: only have one magazine for
their firearm; own obsolete models of firearms for which extra magazines no longer available; do

not keep extra loaded magazines with their firearms; could not change magazines while under the
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extreme stress of a criminal attack; and could not change magazines due to ola age, major disability,
arthritis, and other physical conditions,

95. By way of illustration, changing magazines during a marksmanship competition or if
confronted with a sudden home invasion, robbery, or other attack is not a viable option for plaintiff
Thomas Galvin. Mr. Galvin is a left-hand amputee. For self protection and competition purposes
Mr. Galvin owns several Glock pistols and M1A and AR1S rifles, all of which have magazines with
capacities over 7 or 10 rounds. If confronted with a sudden home invasion, robbery, or other attack,
Mr. Galvin would have to pinch the pistol or rifle under his left arm and against his body without
dropping the firearm in order to change the magazine. He would have to do the same during
competitions. The necessity of changing magazines under such circumstances because of the Act’s
requirements presents Mr. Galvin with no viable option to use his pistols or rifles to protect himself
in an adequate fashion, | |

96.  The same illustration applies with equal force to plaintiff Roger Horvath. Mr.
Horvath is a paraplegic, wheelchair-bound, and lives alone on approximately two acres of land with
a large area of woods behind his house. The nearest police precinct is approximately five miles
away. Mr. Horvath has an adopted son, Roger Horvath Junior, aged nine (9), whom he takes care of
several days and nights per week. Asa wheelchair-bound resident living in a remote area, Mr.
Horvath is particularly vulnerable to being targeted by robbers, home invaders, and other predators.

87.  Given his ambulatory disability, Mr. Horvath has limited ability to retreat effectively
or safely during a home invasion. Given his advanced Carpal Tunnel Syndrome, Mr. Horvath has
extreme difficulty manipulating objects such as ammunition magazines. This difficulty is

compounded by stressful situations where the need to move with speed is paramount.
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98.  Mr. Horvath’s physical limitations significantly compromise his ability to quickly or
effectively reload a firearm. The extended time Mr, Horvath currently requires to switch out
ammunition magazines represents a prolonged exposure to capture, injury and/or death at the hands
of a home invader, robber, or other predator advancing upon him during the switch out. Under such
conditions, Mr, Horvath’s safety - and the well-being of those who depend upon him for defense —
rest upon his ability to use a magazine that holds more than ten (10) rounds of ammunition. Yet, the
Act’s criminalization of such magazines deprives him of this ability, and irrationally increases his
vulnerability to attack.

99.  Most pistols are not designed to operate with magazines holding only 7 rounds, and
come from the factory with magazines with a capacity greater than 7 rounds, For most pistols, no
such magazines are manufactured, and plaintiffs have no knowledge of where to obtain such
magazines. Nor do plaintiffs know how to convert magazines in higher capacities to magazines in
lower capacities , and if they could, have no way of knowing whether such magazines would be
considered to be ones that could be “readily restored or converted” to accept a higher caiJacity. By
limiting new magazines to those with a capacity of 7 rounds, the handguns, rifles, and shotguns
owned, possessed, sold and/or transferred by plaintiffs are functionally inoperable.

100.  As described above, but for the criminal penalties in the Act forbidding them to do
so, member plaintiffs, individual plaintiffs and business plaintiffs would continue to possess, or
would forthwith acquire, magazines with a capacity over 7 or 10 rounds for handguns, rifles, and
shotguns for protection of themselves and their fémilies in their homes and for other lawful

purposes.
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101.  Accordingly, the Act’s prohibitions on “large capacity ammunition feeding devices”
set forth in Penal Law §§ 265.00(22) & (23)(a), 265.02(8), 265.10(2), (3), 265.36, 265.37, and
265.00(22)(h) violate the right of the people, including plaintiffs and members of plaintiff
associations, to keep and bear armsg, in violation of the Second and Fourteenth Amendments to the
United States Constitution.

COUNT TWO
(Prohibition on Commonly-Possessed Firearms Violative of the Second Amendment)

102, Paragraphs 1 through 101 are re-alleged and incorporated herein by reference.

103. Prior to the Act, New York law used the pejorative terrn “assault weapon” to
describe commonly-possessed rifles, handguns, and shotguns and to prohibit the acquisition and
possession of any such firearms not lawfully possessed prior to its effective date in 1994, as
amended in 2000. Such grandfathe.red firearms were not required to be registered.

104. For example, the Act’s prohibitions and restrictions on the ordinary rifles, pistols,
and shotguns it mischaracterizes as “‘assault weapons” have already caused a decrease in. the number
of aut-of-state entrants for the NYSATA's next major shoot on May 8 through May 12,2013 in
Cicero, New York. Many of the out-of-state competitors who would have entered competition at
this shoot, and would enter NYSATA shoots in the future but for the Act, have expressed their
reluctance to NYSATA officers about traveling to New York and attending NYSATA shoots
because of the Act's prohibitions and restrictions on ordinary rifles, pistols, and shotguns. Those
out-of-state competitors have expressed that the ambiguities of the Act and how it applies to them
are the main deterrents to attending NYSATA'’s upcoming shoot in May 2013 and future NYSATA

shoots.
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105. The four major shoots that the NYSATA hosted last year (2012) had a total of 2, 289
entrants. 825 of those entrants, or 36% of the total number of entrants, were from out-of-state. The
decrease in out-of-state entrants to NYSATA shoots due to the Act’s prohibitions and restrictions
on the ordinary rifles, pistols, and shotguns will directly injure the NYSATA and its members by
lost profits (through lost entrant fees and a decrease in ammunition sales by the NYSATA at those
shoots) and by decreasing the diversity and skill-level of entrants at NYSATA-sponsored events in
New York State.

106. The Act radically broadened the meaning of “assault weapon” to describe countless
numbers of rifles, handguns, and shotguns that were commonly-possessed under prior law, to
prohibit the acquisition and possession of any such firearms not lawfully possessed prior to January
15, 2013, and to require the registration of any such firearms lawfully possessed prior to that date,
Any such registered firearms may not be transferred to any person in New York, including to
descendants by inheritance, except a licensed dealer.

107.  Under the Act, a semiautomatic rifle that simply has an ability to accept a detachable
magazine is not an “assault weapon.” Under the Act’s “single feature™ test, this ordinary rifle
becomes an “assault weapon” merely by reason of having a feature related to how it is held,
transported, or fired comfortably. § 265.00(22)(a).

108. A “telescoping stock” allows the length of the stock to be shortened or lengthened
consistent with the length of the person’s arms, so as to fit the individual’s physique and to enable
more accurate fire, Those are precisely the same reasons military-issue and police-issue rifles
usually come with adjustable stocks. The following features allow a rifle to be held at the shoulder

with more comfort and stability and therefore to be fired with greater accuracy (so as to hit the
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intended target, rather than an innocent bystander): “a pistol grip that protrudes conspicuously
beneath the action of the weapon,” “a thumbhole stock,” and “‘a second handgrip or a protruding
grip that can be held by the non-trigger hand.” A “folding stock” allows a rifle to be transported
more compactly such as in a backpack, ATV, or boat.

109. A “muzzle brake, muzzle compensator, or threaded barrel designed to
accommodate” such items reduces the “kick” or recoil in discharging a rifle and thereby enhances
accurate fire (in particular for individuals of smaller stature, including, of course, most women).
This is precisely why military-issue and police-issue rifles routinely come with muzzle
compensators and muzzle brakes.

110.  Under the Act, a semiautomatic shotgun is not an “assault weapon.,” Under the Act’s
“single feature" test, this ordinary shotgun becomes an “assault weapon” merely by reason of
having a feature related to how it is' held, transported, or loaded and unloaded. § 265.00(22)(b).

I11. A *“telescoping stock™ allows the length of the stock to be shortened or lengthened
consistent with the length of the person’s arms. The following features allow a shotgun to be held
at the shoulder with more comfort and stability: “a thumbhole stock”and “a second handgrip or a
protruding grip that can be held by the non-trigger hand.” A “folding stock” allows a shotgun to be
transported more compactly.

112. A “fixed magazine capacity in excess of seven rounds” affords a shotgun more utility
for self-defense in the home and, in rural areas, predator control. The “ability to accept a detachable
magazine” makes a shotgun safer to unload, as all of the shells in a loaded magazine may be
removed al once, while many shotguns with fixed magazines are untoaded by repeatedly cycling the

action and running each shell through the firing chamber.
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113, Under the Act, a semiautomatic pistol that has an ability to accept a detachable
magazine is not an “assault weapon.” Under the Act’s “single feature” test, this ordinary pistol
becomnes an “assault weapon” merely by reason of having a feature related to how it is held,
transported, or fired comfortably and accurately. § 265.00(22)(c).

114, A “thumbhole stock™ allows a pistol to be fired more accurately at targets. A
“capacity to accept an ammunition magazine that attaches to the pistol outside of the pistol grip” is
a design allowing a more intricate, accurate trigger mechanism, A “threaded barrel capable of
accepting a barrel extender” may enhance a pistol’s balance, and thereby increase its accuracy. All
three of these features may be found on Olympic-style sporting pistols.

115, A pistol with “a manufactured weight of fifty ounces or more when the pistol is
unloaded” would be a matter of personal preference based on a person’s strength and wish to reduce
recoil. A pistol that is “a semiautoxﬁatic version of an automatic rifle, shotgun or firearm” fails to
describe anything inherently adverse about a given pistol other than that it is a *‘version” of
something else. And the phrase itself is devoid of meaning: what, precisely is a “pistol version” of
a “rifle”? Although they both shoot bullets, those are two different categories of weapons and
equating them begs more questions than it answers.

116.  None of the above “assault weapon” features makes a rifle, shotgun, or pistol more
powerful or dangerous. Prohibiting guns with more comfortable fumiture that allows them to fit
one’s hands and to be held better, and thereby to be fired with less discomfort and more accuracy,
infringes on Second Amendment rights and is not even rational.

117.  The term “assault weapon” further includes “a semiautomatic rifle, a semiautomatic

shotgun or a semiautomatic pistol or weapon defined in” § 265.00(22)(e)(v) as added by chapter
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189 of the laws of 2000 “and otherwise lawfully possessed pursuant to such chapter” prior to
September 14, 1994. § 265.00(22)(e). The term “assault weapon” further includes *“(f) a
semiautomatic rifle, a semiautomatic shotgun or a semiautomatic pistol or weapon defined in” §
265.00(22)(a), (b) or (c) “posséssed prior to” the date of this enactment, i.e., January 15, 2013. No
basis exists to restrict such guns, which fire only once per trigger puil.

118.  But for the criminal penalties in the Act forbidding them to do so, member plaintiffs,
business plaintiffs and individual plaintiffs would continue to possess and would forthwith acquire
rifles with the above features for protection of themselves and their families, for target shooting, and
for hunting.

119. The Act’s prohibitions and restrictions on the ordinary rifles, pistols, and shotguns it
mischaracterizes as “assault weapons” appear at Penal Law § 265.00(22) (defining “assault
weapon”), § 265.01-b(2) (felony nc;t to register firearm possessed prior to January 15, 2013), §
265.02(7) (possession of assault weapon a felony), § 265.10(2), (3) (transportation and disposition
of assault weapon), and § 400.00(16-a) (owner of weapon in 265.00(22)(e) or {f) possessed before
January 15, 2013, must apply to régister it or amend a firearm license to include it by Apnl 15,
2014).

120.  The aforesaid prohibitions and restrictions on rifles, pistols, and shotguns, which are
commonly-possessed throughout the United States by law-abiding persons for lawful purposes,
facially and as applied, infringe on the right of the people, including plaintiffs and members of
plaintiff associations, to keep and bear arms as guaranteed by the Second Amendment, and as made

applicable to the States by the Fourteenth Amendment, of the United States Constitution.
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COUNT THREE

(Limit of 7 rounds in magazine for home protection and allowance for 10 rounds

in magazine at range or in competitions denies equal protection of the laws)

121,  Paragraphs I through 120 are realleged and incorporated herein by reference.

122.  The Act prohibits loading more than 7 rounds in a magazine in one’s own home for
protection of self and family. Act § 38, amending § 265.00(23) (7 round limit); § 265.02(8) (crime
to possess). Thal restriction exists even if the homeowner suspects or knows that an intruder has
broken into the home and intends to commit a felony within, or to kill, or do harm to the occupants.
However, the Act allows 10 rounds to be loaded in a magazine while at a range of an incorporated
organization for conservation or proficiency in arms; at a range to fire a rifle or shotgun; at a
competition under the auspices of or approved by the national rifle association; or at a match
sanctioned by the International Haﬁdgun Metallic Silhouette Association. Act § 46, amending §
265.20(a)(7-D).

123, Govemor Cuomo’s website states:

Q: How many rour;ds can I put in my magazine today?

A Ten. Starting on April 15, 2013, you are limited to putting in seven
rounds, unless you are at an incorporated firing range or competition
recognized by the National Rifle Association or International

Handgun Metallic Silhouette Association, in which case the limit is
ten.

See: http.//www.governor.ny.gov/2013/gun-reforms-faq.

124, The aforesaid discrimination against homeowners who wish to protect themselves
and their families from violence, and in favor of persons involved in mere sporting activities, is

utterly irrational and denies to plaintiffs and members of plaintiff associations the equal protection
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of the laws, contrary to the Fourteenth Amendment of the United States Constitution. It also, of
course, infringes on the core right of self-defense guaranteed by the Second Amendment.

125. In addition, it is unlawful to load more than 7 rounds in a magazine with a capacity
of 8 or 9 rounds, if the magazine was lawfully possessed before January 15, 2013. Act § 46-a,
creating new § 265.37. No exemptions exist. This would not prohibit loading 10 rounds in 2
magazine with a capacity of 10 rounds that was lawfully possessed before January 15, 2013. That
discrimination against persons with magazines holding 8 or 9 rounds, and in favor of persons with
magazines holding 10 rounds, is patently irrational and denies to plaintiffs and members of plaintiff
associations the equal protection of the laws, contrary to the Fourteenth Amendment of the United
States Constitation.

COUNT FOUR
(Granting monopoly of ammunition sales to New York

businesses violates the Dormant Commerce Clause and the Due Process Clause)

126.  Paragraphs | through 125 are re-alleged and incorporated herein by reference.

127.  The Act’s restriction of ammunition sales to New York businesses authorized by the
State Police violates the Dormant Commerce Clause, which is inherent in the power of Congress *‘to
regulate commerce . . . among the several States,” as provided by Article I, § 8, cl. 3, of the United
States Constitution.

128,  Prior to the Act, ammunition could be lawfully purchased from entities in New York
and outside New York. It was not required that ammunition be purchased from a seller of

ammunition registered with the State Police or from a licensed dealer in firearms,
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129.  Section 50 of the Act created Penal Law § 400.03, which is effective on January 1,
2014, and which provides that ammunition may only be sold by a seller of ammunition registered
with the State Police or a licensed dealer in firearms under § 400,00. A dealer in firearms must
{ “maintain a place of business in the city or county where the license is issued.” § 400.00(1). An
application for a license as a dealer in firearms must be submitted “to the licensing officer where
such place of business is located.” § 400.00(3)(a).

130.  The effect of § 400.03 is tc; grant a monopoly on ammunition sales to sellers of
ammunition and dealers in firearms which are based only in New York. By allowing in-state
businesses to sell ammunition directly to consumers in New York but prohibiting out-of-state
businesses from doing so, the Act discriminates against interstate commerce, in violation of the
Commerce Clause.

131.  The Act’s Statement in Support states that “this bill requires that any seller — whether
located in New York or out of state — ship the ammunition to a dealer within New York for in-
person pick-up.” The above provisions will thus be enforced extraterritorially on out—of;state sellers
through civil and/or crirﬁinal actions — a violation of the Due Process Clause. An out-of-state
person or firm thai sells any ammunition to a person in New York would be subject to civil and
criminal penalties, tines, and potential incarceration.

132, Plaintiff New York State Amateur Trap Association (“NYSATA”) has members
(including club members) who purchase shotgun ammunition from out-of-state and sell it to trap
shooters, who are also NYSATA members, for practice and competitions. Section 400.00, when
effective, will prohibit such purchase and sale of ammunition by said members, who will be injured

by lost profits, higher prices, and lack of availability of ammunition.
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133, Plaintiff NYSATA sells shotgun ammunition to its members and to trap shooters at
NYSATA shoots. It sells shotgun shells by the case (250 shells per case) or by the box (25 shells
per box). For example, NYSATA's sales of individual boxes to its members for practice or to try

out a new gun are common, The NYSATA had approximately $24,742.00 (not including sales tax)

fin ammunition sales in 2012. The dollar-amount of 2012 sales equates to approximately 106,250

rounds of ammunition. The NYSATA sells the ammunition to its members for a prince below retail
prices.

134.  Section 400.00, when effective, will dramatically increase the cost of selling
ammunition by NYSATA based on the Act’s recording requirements of ammunition receipt and
delivery. The Act’s recording requirements will drastically reduce, if not eliminate, NYSATA's
s:ales of ammunition by the box to its members because of the time, inconvenience, and privacy
concerns implicated by the Act. The increase in cost to the NYSATA will concomitantly increase
the cost of ammunition to NYSATA members who have purchased boxes and cases of ammunition
from NYSATA in the past and who intend to purchase boxes and cases of ammunition from the
NYSATA in the future.

135.  Accordingly, the aforesaid restriction of ammunition sales to New York businesses
authorized by the State Police violates the Dormant Commerce Clause as provided by Article I, § 8,

cl. 3, of the United States Constitution, to the injury of plaintiffs and members of plaintiff

associations, and is void.
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COUNT FIVE
(Portions of the Act are vague, fail to give notice, and violate due process)

136, Paragraphs 1 through 135 are realleged and incorporated herein by reference.

137.  Significant portions of the Act fail to provide adequate notice and are vague, in
violation of the Due Process Clause of the Fourteenth Amendment. The following sets forth vague
portions of the Act involving “feeding devices” and “assault weapons.” NYSRPA, WCFOA, and
SAFE members and other plaintiffs possess certain items, and other NYSRPA, WCFOA, and SAFE
members and other plaintiffs wish forthwith to obtain such items, but they cannot determine
whether such items constitute restricted “feeding devices” or “assault weapons.”

“Feeding Devices”
“Magazines acquired between January 15 and April 15, 2013”

138.  Effective April 15, 2013, the definition of “large capacity ammunition feeding
device” in § 265.00(23) is amended to include in part a magazine with a capacity of “more than ten
rounds of ammunition,” and also a magazine that “is obtained after the effective date of Lhe chapter
of the laws of two thousand thirteen which amended this subdivision and has a capacity of . . , more
than seven rounds of ammunition . ..."” Act § 38. Based on the April 15 effective date, one would
think that a ten-round magazine may be obtained until that date and may be possessed thereafter.
However, the clause “obtained after the effective date” suggests that only a seven-round magazine
obtained after January 15, may be possessed beginning on April 15, 2013,

139.  The provision making possession of an LC magazine unlawful, § 265.02(8),
effective March 15, 2013, excludes a magazine with a capacity of 8 to 10 rounds “lawfully

possessed by such person before the effective date of the chapter of the laws of twa thousand
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thirteen whic_h amended this subdivision [8),” and further does not include a magazine
manufactured before September 13, 1994, with a capacity of more than 10 rounds. Act § 41b. In
addition to the same ambiguity set forth in the previous paragraph, this could be read in such
manner as to permit possession of & ten-round magazine only if possessed by January 15, but not if
obtained thereafter (such as by Apn'll 15), while permitting possession of a magazine with over-ten
round capacity if manufactured by the 1994 deadline.

140. Govemor Cuomo’s webgite begins: “Below are FAQ intended to help gun owners in
New York understand and comply with the NY SAFE Act enacted on January 15, 2013.” Tt
explains about the above amendment to § 265.00(23):

Q: Going forward, what magazines can 1 buy?

A As of April 15, 2013, only magazines that can contain 7 rounds or less
will be sold in New York, including permanently modified magazines.

See: http://www.governor.ny,gov/2013/gun-reforms-faq.

141,  The premise of the Governor’s reading of the above provisions is that magazines that
can contain more than 7 rounds can be sold until April 14, 2013, and thus may be lawfully
possessed thereafter.

142, The vagueness is compounded by § 265.00(22)(h), which makes it a crime to transfer
a magazine made unlawful by the Act “to an individual inside New York state” only beginning a
year after the effective date, i.e., January 15, 2014.

143.  Accordingly, the following clause in § 265.00(23) is unconstitutionally vague and is
thus void: “or (¢} is obtained after the effective date of the chapter of the laws of two thousand
thirteen which amended this subdivision and has a capacity of, or that can be readily restored or

r

converted to accept, more than seven rounds of ammunition , . . .
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“Can be readily restored or converted to accept”

144,  Several provisions refer an ammunition feeding device that “has a capacity of, or that
can be readily restored or converted to accept, more than” either seven or ten rounds of ammunition.
§§ 265.00(23), 265.02(8), 265.36, & 265.37. These terms fail to inform a reasonable person as to
who can readily restore or convert such deﬁces, whether lay persons or trained experts with the
requisite knowledge and skill, and with what equipment, ranging from common household tools to
machine shops. Nor do these provisions inform a reasonable person ‘as to how much time is
encompassed in “readily.”

145.  An ordinary person may be able to ascertain the capacity of a magazine by counting
the number of rounds that may be inserted into the magazine. However, such person would not
know by outward examination of a magazine if it “can be readily restored or converted to accept,
more than” a certain number of rouﬁds. Just to begin the inquiry, one would be required to
disassemble every magazine in one’s possession, if one has the knowledge and skill to AO so, and if
the magazine is capable of being disassembled without destroying it,

146.  If the magazine is disassembled, the resultant pile of parts would not inform one
whether it “can be readily restored or converted to accept, more than” a certain number of rounds,
and if so, how many. The average person may not be able to reassemble the magazine, and to do so
in a manner that would decrease the number of rounds it will hold. That would likely require the
alteration, cutting, filing, or other manipulation of parts, matters about which the ordinary person
would have no information.

147.  Governor Cuomo’s website states in part:

Q: What if I have a magazine that can contain more than ten rounds?

38






GOLDBERQ SEGAUA, LLP
11 Marline Ave 7" Fiory
‘Whits Plana NY 10607
($14] 7963400

Case 1:13-cv-00291-WMS Document 1 Filed 03/21/13 Page 39 of 46

A: You can permanently modify the magazine so that it holds no more
than ten rounds . . . .

See: http://www.govemor.ny.gov/2013/gun-reforms-faq.

148. The Governor gives no instructions about how “[y]ou can permanently
modify the magazine” in such manner, although his Act threatens severe criminal penalties
for not doing so.

149.  Accordingly, the terms “that can be readily restored or converted to accept,” in each
place they appear, are unconstitutionally vague.

“Similar device”

150. “‘Large capacity ammunition feeding device’ means a magazine, belt, drum, feed
strip, or similar device, that, inter alia, ‘‘contains more than seven rounds of ammunition” or “*has a
capacity of . . . more than seven rounds of ammunition . . ..” § 265.00(23).

151.  Many revolvers hold eight or more rounds, The rounds are contained in the
chambers of a cylinder that is not detachable from the frame of the revolver. A revolver cylinder is
not a magazine, belt, drum, or feed strip, Plaintiffs do not believe that it is a “similar device,” but
that term is vague and law enforcement authorities may believe that it is a “similar device.”

152. The term “similar device” is unconstitutionally vague as applied to a revolver
cylinder. A revolver cylinder that holds more than seven rounds is not a “large capacity
ammunition {eeding device.”

"“"Magazine' for rifles with tubular magazines”

153. A “large capacity ammunition feeding device” includes any “magazine” that has a

capacity of more than 7 or 10 rounds of ammunition, depending on when it was acquired, with an

exception for “an attached tubular device designed to accept, and capable of operating only with,
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.22 caliber rimfire ammunition.” § 265.00(23). An “assault weapon” excludes any ‘'rifle, shotgun or
pistol that . . . is manually operated by bolt, pump, lever, or slide action . . . .” § 265.00(22).

154, Many pump, lever, and slide action rifles have an attached tubular magazine or
device that accepts a different number of rounds depending on the length of the rounds. An
example would be the Model 1894 Winchester, a lever action rifle dating from the 19th century, of
which millions have been made. Such magazines or devices may accept no more than 7 or 10
rounds of one length of cartridge, but will accept more than 7 or {0 rounds of a shorter cartridge,
which the owner may not possess and of which the owner may not even be aware.

155.  Since the number of rounds & tubular magazine holds various with the length of the
rounds, insufficient notice is provided of whether such device “has a capacity of, or that can be
readily restored or converted to accept, more than” any specified number of rounds. Accordingly,
the terms "“magazine” and “large ca-pacity ammunition feeding device” are unconstitutionally vague
as applied to rifles with tubular magazines.

“and if such person lawfully possessed”

156. New § 256.36 appears to prohibit some type of possession of large capacity
ammunition feeding devices. Because the language of § 256.36 does not constitute an intelligible
sentence, it does not provide notice of the conduct ostensibly prohibited and is unconstitutionally
vague,

“Assault Weapon”
“Protruding and conspicuously protruding grips”
157.  “Assault weapon” includes certain rifles with “a pistol grip that protrudes

conspicuously beneath the action of the weapon,” § 265.00(22)(a)(i1), as well as certain rifles,
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shotguns, and pistols with “a protruding grip that can be held by the non-trigger hand,” §
265.00(22)(a)(iv), (b)(1i1), (c)(iii). No measurements in inches, angles in degrees, or other
information deline these terms.

158. A reasonable person has no way to know the difference between a protruding grip
and a grip that does not protrude but can be held by the non-trigger hand, or between a grip that
protrudes conspicuously and a grip that does not protrude conspicuously. In the absence of
standards, such matters are in the eye of the beholder.

159.  Accordingly the following terms are subjective and unconstitutionally vague: “a
pistol grip that protrudes conspicuously beneath the action of the weapon,” and “a protruding grip
that can be held by the non-trigger hand ... .”

“Ability to accept a five-round detachable magazine”

160. “Assault weapon” is. defined to include “a semiautomatic shotgun that has at least
one of the following characteristics: . . . (iv) a fixed magazine capacity in excess of seven rounds;
[and] (v) an ability to accept a detachable magazine .. ..” § 265.00(22)(b). However, “assault
weapon” does not include, inter alia, “‘a semiautomatic shotgun that cannot hold more than five
rounds of ammunition in a fixed or detachable magazine . ...” § 265.00(22)(g)(iii).

161, This fails to inform whether “assault weapon” includes or excludes a semiautomatic
shotgun that has “an ability to accept a detachable magazine,” but is equipped only with a
detachable magazine that cannot hold more than five rounds of ammunition. A reasonable person is
thus at a loss to know whether such shotgun is “a semiautomatic shotgun that cannot hold more than

five rounds of ammunition in a . . . detachable magazine . .. .”
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“Rounds” for shotguns with tubular magazines
162.  The term “assault weapon” includes a semiautomatic shotgun with “a fixed magazine
" capacity in excess of seven rounds,” § 265.00(22)(b)(iv), but excludes “a semiautomatic shotgun
that cannot hold more than five rounds of ammunition in a fixed or detachable magazine....” §
265.00(22)(g)(iii).

163.  Almost all semiautomatic shotguns have a fixed, tubular magazine in which the
rounds are loaded one behind another. Shotgun “rounds” or shells come in varying lengths. The
most popular shotguns are 12 gauge, and 12 gauge rounds are made in 3 '4", 3", 2 3/4", 2 4", and 2"
{ lengths. The number of rounds a tubular magazine holds various with the length of the rounds.
Thus, the same magazine will or will not hold “in excess of seven rounds” or “more than five
rounds” depending on the length of the rounds that are inserted into the magazine. These terms fail
to inform a person: rounds of what lengths?

164.  Accordingly, as applied to shotguns with tubular magazines, the terms “a. fixed
magazine capacity in excess of seven rounds” and “a semiautomatic shotgun that cannot hold more
than five rounds of ammunition in a fixed or detachable magazine” are unconstitutionally vague,

“Threaded barrel designed to accommodate” and “muzzle break”
165. “Assault weapon” includes certain rifles with a “threaded barrel designed to
accommodate a flash suppressor, muzzle break, or muzzle compensator . . ..” § 265.00(22)(a)(vi).
By contrast, “assault weapon” includes certain pistols with “a threaded barrel capable of accepting a

barrel extender, flash suppressor, forward handgrip, or silencer .. ..” § 265.00(22)(c)(v).
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166. A reasonable person has no way to know whether a rifle with a threaded barrel but
with none of the above attachments is an “assault weapon.” Such person has no way to know what
it was originally “designed to accommodate,” and it may be fitted with some other attachment or no
attachment. No reference is made to it merely being “capable of accepting” such items as with the
definition in relation to pistols.

167. In addition, the term “muzzle break” has no known meaning. A “muzzle brake” is a
device that serves as a “brake” to reduce recoil or “kick,” but does not “break” anything. Yet use of
a muzzle brake would subject plaintiffs to criminal prosecution merely because the words rhyme.

168.  Accordingly, the terms “threaded barrel designed to accommodate a flash
suppressor, muzzle break, or muzzie compensator” are unconstitutionally vague.

“4 ‘version’ of something else”

169. “Assault weapon™ is defined to include “a semiautomatic pistol that has an ability to
accept a detachable magazine and has at least one of the following characteristics: . . . a
semiautomatic version of an automatic rifle, shotgun or firearm . . ..” § 265.00(22)(c)(viii). No
law enforcement officer and no reasonable gun owner has any way to know that a pistol one
possesses is a “version” of some other type of weapon that one neither possesses nor is even aware
of,

170.  Accordingly, the terms “a semiautomatic version of an automatic rifle, shotgun or
firearm” are unconstitutionally vague.

“Manufactured weight’
171.  “Assault weapon” is defined to include certain pistols with “a manufactured weight

of fifty ounces or more when the pistol is unloaded . . ..” § 265.00(22)(c)(vii). A reasonable
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person has no way to know the weight of a pistol when it was manufactured. Slides, barrcis, grips,
and other components of a pistol may easily be changed that would alter its weight.

172, Accordingly, the terms *‘a manufactured weight of fifty ounces or more when the
pistol is unloaded” are unconstitutionally vague.

“Commercial transfer of ammunition”

173.  “No commercial transfer of ammunition shall take place unless a licensed dealer in
firearms or registered seller of ammunition acts as an intermediary between the transferor and the
ultimate transferee of the ammunition for the purposes of contacting the statewide license and
record database pursuant to this section.” § 400.03(7).

174.  The term “commercial transfer” is undefined and fails to give notice of whether it is
limited to persons who are engaged in the buéiness of dealing in ammunition for livelihood and
profit, or also includes sales on a nc;n-regular basis such as at trap shooting events, or even a single
transfer, such as the sale of a box of cartridges by a hunter to another hunter,

175.  Accordingly, the terms “commercial transfer of ammunition” are unconstitutionally
vague.

176.  In sum, all of the aforesaid terms and definitions fail to give notice of the conduct
proscribed, are unconstitutionally vague, and violate the right of plaintiffs and members of plaintiff

associations not to be deprived of life, liberty, and property without due process of law, contrary to

| the Fourteenth Amendment to the United States Constitution, and are thus void.

44






GOLDBERQ SEGALLA, LLP
11 Martina Ava,, 7™ Finor
Y¥hio Plans, NY 10607
{914) 788-5400

Case 1:13-cv-00291-WMS Document 1 Filed 03/21/13 Page 45 of 46

WHEREFORE, Plaintiffs pray that the Court:

A. Enter a declaratory judgment that the provisions of the Penal Law specified herein
infringe on the right of the people to keep and bear arms, in violation of the Second and Fourteenth
Amendments to the United States Constitution and are void.

B. Enter a declaratory judgment that the provisions of the Penal Law specified herein
deny to Plaintiffs the equal protection of the laws, contrary to the Fourteenth Amendment to the
United States Constitution.

C. Enter a declaratory judgment that the the provisions of the Penal Law specified

| herein violate the Dormant Commerce Clause, Article I, § 8, of the United States Constitution.

D. Enter a declaratory judgment that the provisions of the Penal Law specified herein
are vague, fail to give notice, and violate the right of Plaintiffs to Due Process of Law, contrary to
the Fourteenth Amendment to the ﬁnited States Constitution.

E. Issue preliminary and permanent injunctions enjoining defendants ANDREW M.
CUOMO, ERIC T. SCHNEIDERMAN, JOSEPH A. D’AMICO, FRANK A. SEDITA 1I], and
GERALD J. GILL, and their officers, agents, and employees from administration and enforcement
of the provisions alleged herein to violate the United States Constitution.

E. Award Plaintiffs attorneys’ fees and costs; and
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G. Grant such other and further relief as may be proper.

Dated: March 21, 2013
White Plains, NY

Respectfully submitted,
New York State Rifle and Pistol Association, Inc., et al.

By Counsel

/s/ Stephen P. Halbrook
Stephen P. Halbrook, Pro Hac Vice (pending)

3925 Chain Bridge Road, Suite 403
Fairfax, VA 22030

(703) 352-7276

protell@aol.com

s/ Brian T. Stapleton

Brian T. Stapleton, Esq.
GOLDBERG SEGALLA LLP
11 Martine Avenue, Suite 750

White Plains, New York 10606-1934

(914) 798-5400
bstapleton@goldbergsegalla.com

Attorneys for Plaintiffs
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MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

MTr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

CoOUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
March 27, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Peoples, Cecil H. v. City of Buffalo and
County of Erie

Notice of Claim

Cecil H. Peoples
132 Spring Street, Apt. 39
Buffalo, New York 14204

Anthony J. Tantillo, Esq.
William Mattar, P.C.

6720 Main Street, Suite 100
Williamsville, New York 14221

Should you have any questions, please call.

MMP:did
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /]\«‘r:/u/f/b\, pc»/ l—/—\
Michelle M. Parker
First Assistant County Attorney

95 FRANKLIN STREFT. ROOM 1634, BUIFALO. NEW YORK 14202 - PHONE: (716) 838-2200 - WWW.LRIL.GOV





IN THE MATTER OF THE CLAIM OF:

CECIL H. PEOPLES
132 Spring Street
Apartment 39

Buffalo, NY 14204

-against-

CITY OF BUFFALO
1100 City Hall

65 Niagara Square
Buffalo, NY 14202

COUNTY OF ERIE
95 Franklin Street, Suite 1634
Buffalo, NY 14202

Claimant,

Respondents.

PLEASE TAKE NOTICE that CECIL H. PEOPLES, hereby makes claim
against the CITY OF BUFFALO and COUTNY OF ERIE and in support thereof Claimant alleges:

1. That the undersigned Claimant, CECIL H. PEOPLES, residing at 132 Spring
Sreet., Apartment 39, Buffalo, NY 14204, by and through his attomney, WILLIAM MATTAR,
P.C. (Anthony J. Tantillo, Esq. Of Counsel) 6720 Main Street, Suite 100, Williamsville, NY
14221-5986, claims damages against the CITY OF BUFFALO and COUNTY OF ERIE, for

personal injuries, pain and suffering, general and special damages and medical expenses sustained

by him.

NOTICE OF CLAIM





2. That the said injuries were sustained by CECIL H. PEOPLES on January 8, 2013
at approximately 1:40 p.m. on that day when he tipped and fell on the raised and broken side walk
located at 503 Woodlawn, Buffalo, New Yoik. Photographs depicting the sidewalk defect are
attached hereto as Exhibit A.

3. That the Claimant's damages and injuries occurred as a result of the negligence,
carelessness and reckless disregard for the safety of others including Claimant, CECIL H.
PEOPLES, by the CITY OF BUFFALO and COUNTY OF ERIE, its servants, agents or employees
in failing to provide a safe walkway, failing to inspect and detectsidewalk defects, induding uneven
walkways and failing to enforce safety regulations along with other acts of negligence, carelessness
and recklessness.

4. That the aforesaid CITY OF BUFFALO and COUNTY OF ERIE by and
through its agents, servants and employees had actual or constructive notice of the dangerous
condition and hazard caused by said activity.

5. That as a result of the foregoing, the Claimant, CECIL H. PEOPLES, sustained
very serious injuries, sustaining a right hand, left leg and knee and other injuries. Some of these
injuries will be of a permanent or indefinite duration, and Claimant, CECIL H. PEOPLES, has and
will, in the future be forced to expend sums of money for hospitals, doctors and other medical
expenses.

6. That the said injuries were occasioned solely and wholly as a result of the
negligence of the CITY OF BUFFALO and COUNTY OF ERIE and through its agents, servants

and employees and without any negligence on the part of the Claimant contributing thereto.





DATED:

Williamsville, New York
March 15,2013

Y

Anthbny J. Tantillo, Esq.
WILLIAM MATTAR, P.C.
Attomey for Claimant

Office and P.O. Address

6720 Main Street, Suite 100
Williamsville, NY 14221-5986
(716)633-3535





STATE OF NEW YORK )
COUNTY OF ERIE ) ss:

CECIL H. PEOPLES, being duly swom, depose and say that he is the Claimant in
this action; that he has read the foregoing Notice of Claim and know the qontenls thereof, that the
same is true to the knowledge of deponents, except as to matters therein stated to be alleged on

information and belief, and that as to those matters they believe themto be true.

Swom to before me this
) 242 day of February, 2013

Notary Public

MINNIE L. CLEMONS
. Matary Public, State of New York
No. 01CL6033906 -
Qualified in Erle County
Commission Expires 12/06/2











COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

COUNTY EXECUTIVE
JERemY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
March 25, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Sadler, Joanne v. Butler, Myrtle, Davis,
: J. Glenn and Erie County Clerk
Document Received: Summons and Compiaint

Name of Claimant: Joanne Sadler

31 Delaware Road
Williamsville, New York 14221

Claimant's attorney: Dean M. Drew, Esq.
Drew & Drew, LLP
159 Linwood Avenue
Buffalo, New York 14209

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

B)’Z /: /:' < LA
Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure

95 FRANKLIN STRECT, ROOM 1634, Burt a1 0. New YORK 14202 - PHONE: (716) 858-2200 - WWW . ERIEEGOV










The basis of the venue designated is the County in which the transaction took place and ti
County in which the plaintiff resides.

Dated: Buffalo, New York
1} , 2012

DREW & DREW, LLP
Attorneys for Plaintiff
JOANNE SADLER
Office & P.O. Address
159 Linwood Avenue
Buffalo NY 14209
Tel: 716/885-1150






STATE OF NEW YORK
COUNTY COURT : COUNTY OF ERIE

JOANNE SADLER
31 Delamere Road
Williamsville, New York 14221
Plaintiff,
Index No.:
VS.
MYRTLE BUTLER
680 Riverside Drive, Apt. SA = oa
New York, New York 10031 ELTE R Ay
T RTROCEEDINGg
J. GLENN DAVIS HA5 — 7 2013
701 Niagara Street, Suite 500 i
Buffalo, New York 14202 Crbms COUHTY
“ERYS OFF,
riCE
and
ERIE COUNTY CLERK
92 Franklin Street
Buffalo NY 14202
Defendants.
COMPLAINT

Plaintiff JOANNE SADLER, by her attorneys, Drew & Drew, LLP, complaining of the
defendants MYRTLE BUTLER and J. GLENN DAVIS alleges that at all times relevant hereto:
PARTIES
1. Plaintiff was a resident of Erie County, New York.
2. Upon information and belief, defendant MYRTLE BUTLER (“BUTLER”) was a resident

of New York County, New York.





3. Upon information and belief, defendant J. GLENN DAVIS (“DAVIS”) was a resident of
Erie County, New York.

4. Upon information and belief, defendant ERIE COUNTY CLERK is the Clerk of the
County of Erie, New York, a municipal subdivision of the State of New York, with
offices at 92 Franklin Street, Buffalo, New York.

BACKGROUND & FACTS

5. This action seeks, in part, nullification and vacatur of a deed pursuant to Article 15 of the
Real Property Actions and Proceedings Law.

6. No claim is made herein against the Erie County Clerk, but the Erie County Clerk is a

necessary party to this action, as the action seeks a judgment, in part, directing the Erie

County Clerk to strike the said deed from his records.

7. Plaintiff acquired property commonly known as 170 Blaine Avenue in the City of
Buffalo (herein “the Property”) pursuant to a deed recorded in the Erie County Clerk’s
Office on October 24, 1986 in Liber 9635, Page 480, a copy of which is annexed hereto
as Exhibit A.

8. The Property is improved by a two-family residence.

9. Upon information and belief, defendant DA VIS has occupied the upper apartment of this
residence since approximately 1987 as a month to month tenant.

10. In 2005, defendant DAVIS asked Plaintiff to execute and deliver a Deed conveying an

undivided one-half interest in the Property to his mother, defendant BUTLER, without

compensation.
11. Plaintiff refused the said request.

12. In 2011, Plaintiff applied for a loan for the purpose of making repairs to the Property.





13. As a result of her loan application, Plaintiff became aware that a deed dated August 16,
2005 and purporting to bear her signature and her acknowledgement had been recorded in
the Erie County Clerk’s Office on April 4, 2007 in Liber 11127, Page 5630, conveying to
BUTLER an undivided one-half interest in the Property as tenant in common of the

Property (“the Butler Deed”). A copy of the Butler Deed is annexed hereto as Exhibit B

and made a part hereof.
14, Plaintiff did not execute or did not knowingly execute the Butler Deed.
15. Plaintiff did not acknowledge the Butier Deed.
16. Plaintiff did not deliver or authorize the delivery of the Butler Deed.

17. Upon information and belief, the signature that appears on the Butler Deed is not that of

the Plaintiff.

18. Upon information and belief, defendant DAVIS, without Plaintiff’s knowledge or
consent, prepared, affixed a signature purporting to be that of Plaintiff to, certified that
Plaintiff had acknowledged, and then recorded the Butler Deed.

19. After learning of the Butler Deed Plaintiff demanded of defendant BUTLER that she
reconvey all right, title and interest in and to the Property to Plaintiff, but defendants

BUTLER and DAVIS refused Plaintiff’s demand.

AS AND FOR A FIRST CAUSE OF ACTION
AGAINST DEFENDANT MYRTLE BUTLER

20. Plaintiff realleges the allegations of paragraphs 1 through 19 to have the same force and

effect as if fully here set forth.
21. Defendant BUTLER’s claim is a cloud upon Plaintiff’s title to the Property, which
diminishes its value and interferes with Plaintiff’s ability to sell or encumber the

Property.





22. Defendant BUTLER’s claim to the Property constitutes unjust enrichment due to a false
instrument purporting to be a deed which affects the legal right of the Plaintiff’s interest
in the Property.

23. In the premises, Plaintiff is entitled to a judgment declaring the Butler Deed to be null
and void, and directing the Erie County Clerk to strike the Butler Deed from his records,
and directing Butler to execute, acknowledge, deliver and record a deed quit claiming and
conveying all of her right, title and interest in and to the Property to Plaintiff.

AS AND FOR A SECOND CAUSE OF ACTION
AGAINST DEFENDANT J. GLENN DAVIS

24. Plaintiff realleges the allegations of paragraphs 1 through 23 to have the same force and

effect as if fully here set forth.

25. Upon information and belief, defendant DAVIS was a duly qualified as a notary public in
the County of Erie, State of New York.

26. Upon information and belief, defendant DAVIS was an attorney licensed to practice law

in the State of New York, with offices located at 70 Niagara Street, Suite 500, Buffalo,

New York 14202.

27. Upon information and belief defendant DAVIS caused an undivided one-half interest in
the Property to be fraudulently transferred to defendant BUTLER.

28. Upon information and belief, defendant DAVIS falsely represented that Plaintiff had
executed and acknowledged the Butler Deed which purported to convey an undivided
one-half ownership interest in the Property to defendant BUTLER, as a tenant in common
with Plaintiff.

29. In preparing, affixing a signature purporting to be that of Plaintiff, certifying Plaintiff’s

acknowledgment and recording the Butler deed, all without the knowledge and consent of





Plaintiff, defendant DAVIS falsely made, completed, and/or altered and presented for
recording a written instrument which was or purported to be a deed transferring
ownership interest in the Property.

30. Upon information and belief, defendant DAVIS committed the foregoing acts with intent
to benefit himself or another, to wit, defendant BUTLER.

31. Defendant D AVIS acted intentionally to deprive Plaintiff of sole possession of the
Property.

32. As aresult of defendant DAVIS’s actions, Plaintiff has been unlawfully deprived of her
ownership interest in the Property.

33. In the premises, Plaintiff is entitled to a judgment against defendant DAVIS in the
amount of $200,000 for compensation for her loss of value in the Property, and a
judgment against defendant DAVIS for her costs, disbursements and attorneys’ fees

incurred in the prosecution of the action.

WHEREFORE, Plaintiff respectfully requests that the Court grant her a judgment against
defendants including the following relief:
A. Vacating the Butler Deed; and,
B. Directing the Erie County Clerk to strike the Butler Deed from his records; and,
C. Directing defendant Butler to execute, acknowledge, deliver and record a deed quit
claiming and conveying all of her right, title and interest in and to the Property to
Plaintiff; and

D. A money judgment against defendant DAVIS in the sum of $200,000; and





E. A money judgment against defendant BUTLER for all of Plaintiff’s costs, disbursements
and attorneys’ fees incurred in prosecuting this action; and

F. For such other, further or different relief as this Court may deem just and proper.

Dated: Buffalo, New York

Detgetie s 11,2012 1_ ’

Dean M. Drew

DREW & DREW, LLP
Attomeys for Plaintiff
JOANNE SADLER

159 Linwood Avenue
Buffalo, New York 14209
Tel: 716-885-1150







MICHAEL A. SIRAGUSA MICHFLLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ

COUNTY EXECUTIVE
JEREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
March 28, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Spindelman, Margaret v. County of
Erie, State of New York

Document Received: Notice of Claim

Name of Claimant: Margaret A. Spindelman

2095 Center Street
East Aurora, New York 14052

Claimant's attorney: Matthew A. Lazroe, Esq.

410 Main Street, Ste 200
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

by e Rl ot

Michelle M. Parker
First Assistant County Attorney

MMP:did
Enclosure

95 FRANKIIN SIREET, ROOM 1634, BUEEAIO. NeEW YORK 13202 - PHONE: (716) 858-2200) - WWW .Ei i GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

MARGARET A. SPINDELMAN
2095 CENTER ST
EAST AURORA, NY 14052

Claimant,

V. NOTICE OF CLAIM

COUNTY OF ERIE, STATE OF NEW YORK

Defendant. S N T N

. /A

Erie County Attorney
95 Franklin St, Room 1634
Buffalo, NY 14202

PLEASE TAKE NOTICE that Margret Spindelman, whose address is 2095 Center St East Aurora,
NY 14052 (the Claimants), herein makes claim against the County of Erie, State of New York for
personal injuries sustained by the Claimant and states:

1. The Post Office address of Claimant is 2095 Center St East Aurora, NY 14052, The
name of the attorney for Claimant is Matthew A. Lazroe, Esq. 37 Franklin St Suite 750, Buffalo,
NY 14202.

2. The nature of the claim of Margret Spindelman, is for personal injuries sustained to

Claimant arising from a automobile accident through the negligent, careless, intentional and





reckless acts or omissions on the part of the agents, servants and employees of the County of Erie,

State of New York.

3. Said claim arose on or about 12/11/2012 at approximately 4:25pm.

4. The place of sustaining injuries was the intersection of Center St and Blakely
Corners Rd.

5. The above accident, injuries and resulting damages were caused entirely and solely

through the negligence, careless, intentional and reckless acts or omissions on the part of the
Defendants its agents, servants and/or employees, appointees, designees, departments and
divisions thereof.

6. The Claimant, solely by reason of negligence, careless, intentional and reckless acts
or omissions on the part of the Defendants has sustained great pain and suffering, including, but
not limited to psychological and/or psychiatric damage, physical injury to herself, loss of income
from employment, and loss of future income from employment. The full degree and extent of
injuries sustained are still unknown at this time.

7. That by reason of the foregoing injuries, said Claimant was injured and will
continue to suffer great pain, discomfort, distress and has and will require the services of
physicians, psychologists, nurses, hospitals, therapy and medicines and will continue to incur such
expenses in the future; and has lost opportunities in education and the work force; physical injuries
and as a result of the aforesaid injuries and resulting permanent nature said Claimant has been
incapacitated and/or limited from activities, both social and educational, of her daily living and
will continue to be incapacitated in the future; and as a result of the aforesaid injuries and
permanency relating thereto, the future activities and social and personal endeavors and hobbies of

Claimant and her enjoyment of life will be partially and/or totally impaired as a result thereof, all





to the damage of the Claimant.

PLEASE TAKE FURTHER NOTICE, that the Claimant requests payment of the claims

and damages sustained by her as hereinbefore set forth.

Dated: Buffalo, New York
Ma ew A. Lazroe, Esq.
37 Franklin St, Suite 750

Buffalo, NY 14202
716-989-9813





STATE OF NEW YORK  }
COUNTY OF ERIE } ss:

Matthew A. Lazroe, ESQ., being duly swom, deposes and says:

That your deponent is the Attorney of record for the Claimant in the above-entitled action,
and, as such, is filing the within Notice of Claim on behalf of the Claimant, Margaret Spindelman,;
that your deponent has read the foregoing Claim, Notice and Statement, and knows the contents
thereof; that the same is true to his own knowledge, except as to the matters therein stated to be
alleged upon information and belief, and as to those matters your deponent believes the same to be
true; the source of your deponent’s knowledge and information is an investigation of this matter,

documents and writings in your deponent’s possession and actual conversations with the Claimant.

/44
/ﬁat{hew %e, Esq.

Subscribed and sworn to before me
this 5% day of « Avit 2013
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MICHAEL A, SIRAGUSA COUNTY OF ERIE MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ

COUNTY EXECUTIVE
o XE JEREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
March 20, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Trent, David G. v. County of Erie
Document Received: Notice of Claim
Name of Claimant: David G. Trent

13354 Ward Road

Holland, New York 14080
Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

/ # //
‘Michelle M. Parker
First Assistant County Attorney

MMP:dld

Enclosure

95 FRANKLIN STRFET, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 8538-2200 - WWW . ERIE.GOV





In the Matter of )

the Claim of )
David G. Trent ) NOTICE OF CLAIM

-against- )

)
ECEIVE
Erie County State of New York )
Fe8 282013
TO: THE COMPTROLLER OF ERIE COUNTY NEW YORK ERIE COUNTY WW{
DEPARTMENT OF LAW

PLEASE TAKE NOTICE that the claimant herein hereby makes claim and deman
New York as follows:

That Claimant was falsely arrested and maliciously prosecuted.

1. Claimant: David G. Trent 13354 Ward Road, Holland, New York 14080; attorney yet to be

determined.

2. The nature of the claim: Plaintiff was falsely arrested and illegally imprisoned for 1 day;
maliciously prosecuted and forced to be present in court fourteen times over a period of fifteen
months even though Erie County New York knew that there was no merit to the continuance of

the prosecution and that the prosecution was malicious and that the imprisonments were illegal.

3. The time when, the place where, and the manner in which the claim arose: Claimant was arrested
and imprisoned by the New York State Police with the assistance of the Erie County Sheriffs on or
about 1:00am on the 3" of August 2011, claimant was taken to the Erie County holding center,
complainant posted bail but was refused release and was rearrested at approximately 11:00am on

August 3rd 2011. He was required to be in court fourteen times.

4. The items of damage or injuries claimed are: False arrest and illegal imprisonment; loss of





earnings; cost of defending case; damage to Plaintiff’s reputation as an urban planner; the
impairment of his earning power; expenses in defending case; Plaintiff's health was impaired; his
ability to be an urban planner threatened and his earning power impaired. The claim and demand

is hereby presented for adjustment and payment in the amount of $5,000,000.

PLEASE TAKE FURTHER NOTICE that by reason of the foregoing, in default of Erie County New York
to pay to the claimant his claim within the time limited for compliance with this demand by the
County of Erie State of New York by the applicable statutes, claimant intends to commence an action

against Erie County New York to recover his damages with interest and costs.

Dated: February 26, 2013

Respectfully
-
= ZvY
Claimant

A-27-13
W e

LYNN M. McCABE
Notary Public, Stile of New York
0 NI(). Ogﬂ.ﬁCt@?E(bH
ua'ifizd in Lrie Goun -
Commission 'Exphes Sept, C‘St,yZQ 1)

Page 2





STATE OF NEW YORK

COUNTYOF___ry 2. SS:
{County where notarized)
AFFIDAVIT OF SERVICE
BY MAIL
Index No.
L_Lave STk , being duly sworn says, | am over 18

(Insert name of person who matis papers)

years of age and not a party to this action.

-
On ¢ 21,2013, | mailed a true copy of the attached papers,
(Insart date papers /nalled) .
enclosed and properly sealed in a postpaid envelope, which | deposited in an official

depository under the exclusive care and custody of the United State Postal Services

within the State of New York addressed to:
/
Hrm. Mdc\ﬁaf\ A. % WG C}uso\f t’b’ﬂv

(Name of person)

9S Fun KrnSt. Suite 1b3F

(Street address)

Bellolo W 1E30)-

(City/Town/Viltage; State; Zip cods)

(Sign your name in the presence of a Notary Public)

Lot S, Trewt™

(Print your name)

Sworn to before me this
_A7] dayof _Lehy ,2043 .

LYHN M. McCABE

_ Notary Public. $t1te of N
0 No, 01 r_.cceo:ag.azr?ew York
Commls%gﬁligig‘m " (t)ountyz 12{.)/
- < pites Scpt. 15,
otary Public i






