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MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE
MARK C. POLONCARZ

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNTY

CouUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
April 30, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: Alspaugh, Nancy J. v. County of Erie, et
al.

Document Received: Notice of Claim

Name of Claimant: Nancy J. Alspaugh
21 Arundel Road
Buffalo, New York 14216

Claimant's attorney: Sara T. Wallitt, Esq.

William K. Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221-5986

Should you have any questions, please call.

MMP:did

Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By c kel e,
Michelle M. Parker
First Assistant County Attorney

Y5 FRANKLIN STRHIT. ROOM 1634, BUEEALO. NFW YORK 14202 — PHONE: (716) 838-2200 — WWW TRIF. GOV





This paper received at the
Erie County Attorney's Office

from MNiwisu0 besivy on

7

the S " day of_Apri) 2013

at, | 4 hf@yp.m.
Vil

IN THE MATTER OF THE CLAIM OF:

NANCY J. ALSPAUGH
21 Arnundel Road
Buffalo, New Yok 14216

Claimant,

-against-

CITY OF BUFFALO
65 Niagara Square
Buffalo, NY 14202,

COUNTY OF ERIE
95 Franklin Street
Buffalo, NY 14202,

ERIE COUNTY WATER AUTHORITY
295 Main Street, Room 350
Buffalo, NY 14203,

ERIE COUNTY DIVISION OF SEWERAGE
MANAGEMENT

95 Franklin Street

Buffalo, NY 14202,

BUFFALO SEWER AUTHORITY
65 Niagara Square, #1038
Buffalo, NY 14202, and

BUFFALO WATER AUTHORITY
281 Exchange Street
Buffalo, New York 14204

Respondents.

TO: City of Butfalo, New Yok
County of Erie, New Yok
Erie County Water Authority, New York

Ene County Division of Sewerage Management

'Assistarit County Atomney ‘
Witheg ‘ \p L\S‘Cﬂ(/’ﬁ i

NOTICE OF CLAIM





Buffalo Sewer Authority, New York

Buffalo Water Authority, New York

PLEASE TAKE NOTICE that Nancy J. Alspaugh, hereby makes claim against
the CITY OF BUFFALO, COUNTY OF ERIE, ERIE COUNTY WATER AUTHORITY,
ERIE COUNTY DIVISION OF SEWERAGE MANAGEMENT, BUFFALO SEWER

AUTHORITY and BUFFALO WATER AUTHORITY and in support thereof alleges:

1. That the undersigned, NANCY J. ALSPAUGH, residing at 20 Arundel Road,
Buffalo, NY 14216, by and through her attomeys, WILLIAM MATTAR, P.C., 6720 Main. Street,
Suite 100, Williamsville, NY 14221-5986, claims damages against the CITY OF BUFFALO,
COUNTY OF ERIE, ERIE COUNTY WATER AUTHORITY, ERIE COUNTY DIVISION OF
SEWERAGE MANAGEMENT, BUFFALO SEWER AUTHORITY and BUFFALO WATER
AUTHORITY for personal injuries, pain and suffering, general and special damages, medical
expenses, and property damages sustained by her.

2. That the said injuries were sustained by NANCY J. ALSPAUGH on March 25,
2013 at 3:45 p.m. on Arundel Road near the intersection of North Drive, in the City of Buffalo,
County of Erie and State of New York. On that day and approximate time, Claimant was
descending from the sidewalk to the street on Arundel Road near this intersection when her foot
caught, suddenly and without waming, and she was caused to topple due to a piece of metal

protruding from the curb and the nearby storm drain cover. For a further reference point, the





curb and storm drain is located on the Southeast corner of Arundel Road and North Drive
directly across the street from North Park Academy (Buffalo Public School #66).

3. That the Claimant's damages and injuries occurred as a result of the negligence,
carelessness, and reckless disregard for the safety of others including Claimant, NANCY J.
ALSPAUGH, by the CITY OF BUFFALO, COUNTY OF ERIE, ERIE COUNTY WATER
AUTHORITY, ERIE COUNTY DIVISION OF SEWERAGE MANAGEMENT, BUFFALO
SEWER AUTHORITY and BUFFALO WATER AUTHORITY and their servants, agents or
employees in failing to correct a known safety risk at thc general location of the accident herein
mentioned; improperly maintaining, managing, operating, controlling, supervising and/or repairing,
along with the other acts of negligence, carelessness and recklessness causing the accident at issue
and all subsequent injuries suffered by the Claimant, NANCY J. ALSPAUGH.

4. That the aforesaid CITY OF BUFFALQ, COUNTY OF ERIE, ERIE COUNTY
WATER AUTHORITY, ERIE COUNTY DIVISION OF SEWERAGE MANAGEMENT,
BUFFALO SEWER AUTHORITY and BUFFALO WATER AUTHORITY by and through its
agents, servants and employees had actual and/or constructive notice of the dangerous condition
and hazard, or created the same.

5. That, as a result of the foregoing, the Clamant, NANCY J. ALSPAUGH,
sustained very serious igjuries, including a broken nose, facial scaring, knee and leg sprains,
psychological damage and trauma, and other injuries that are just now being able to be discemed,
due to her unstable and serious medical condition for months after the accident. Some of these

injuries will be of a pemmanent or indefinite duration, and Claimant, NANCY J. ALSPAUGH, was





and will in the future be forced to expend sums ofmoney for hospitals, doctors and other medical
expenses.

6. That the said injuries were occasioned solely and whollyas a result ofthe
negligence ofthe CITY OF BUFFALO, COUNTY OF ERIE, ERIE COUNTY WATER
AUTHORITY, ERIE COUNTY DIVISION OF SEWERAGE MANAGEMENT, BUFFALO
SEWER AUTHORITY and BUFFALO WATER AUTHORITY and thmugh their agents, servants,
and employees and without any negligence on the part of the Claimant contributing thereto.

WHEREFORE, Claimant NANCY J. ALSPAUGH requests that her claim be
allowed and paid by the CITY OF BUFFALO, COUNTY OF ERIE, ERIE COUNTY WATER
AUTHORITY, ERIE COUNTY DIVISION OF SEWERAGE MANAGEMENT, BUFFALO
SEWER AUTHORITY and BUFFALO WATER AUTHORITY.

PLEASE TAKE FURTHER NOTICE that unless said claim is adjusted and paid by
the CITY OF BUFFALO, COUNTY OF ERIE, ERIE COUNTY WATER AUTHORITY, ERIE
COUNTY DIVISION OF SEWERAGE MANAGEMENT, BUFFALO SEWER AUTHORITY
and BUFFALO WATER AUTHORITY within thirty (30) days from the date of service of the
Notice of Claim, sad Claimant intends to commence an action in the Supreme Court of the State of
New York against the CITY OF BUFFALO , COUNTY OF ERIE, ERIE CO[JN;I‘Y WATER
AUTHORITY, ERIE COUNTY DIVISION OF SEWERAGE MANAGEMENT and BUFFALO
SEWER AUTHORITY, seekinga sum which exceeds the jurisdictional limits of all lower courts

which would otherwise have junisdiction, together with interest, costs and disbursements.





DATED:

Williamsville, New York
Apnl 23,2013

1litt, Esq.
WILLIAM K. MATTAR, P.C.
Attorney for Claimant

6720 Main Street, Suite 100
Williamsville, New York 14221
(716) 633-3535





STATE OF NEW YORK )
COUNTY OF ERIE ) sst

NANCY J. ALSPAUGH, being duly swom, depose and say that she is the
Claimant in this action; that she has read the foregoing Notice of Claim and know the contents
thereof; that the same is true to the knowledge of deponents, except as to matters therein stated to be

alleged on information and belief, and that as to those matters they believe them to be true.

A J. PAUGH

Swogyto before mg this
23 *day of L 2013

tary Public

Carios B Obiano
Notary Public, State of New York
No. 0108620%0064
Qualifled In Erie Cou
Commission Expires, /3






MICHAEL A, SIRAGUSA MICHELL £ M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ

COUNTY EXECUTIVE
JeRemy C. ToTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
April 29, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Bender, Elan S. v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Elan S. Bender

1240 Delaware Avenue
Buffalo, New York 14209

Claimant's attorney: C. Daniel McGillicuddy, Esq.
William Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, NY 14221-5986

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: / 2"‘\_& ¢ 5::{-«18/&_%-”[; _

Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 838-2200 — ww W_FRIL:.GOV





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE This paper received at the
Ed" ORUDW‘Q\My s Offles

LI on
?ay o’f

IN THE MATTER OF THE CLAIMS OF:

ELAN S. BENDER (&
1240 Delaware Avenue
Buffalo, New York 14209

Claimant NOTICE OF CLAIM
V.
COUNTY OF ERIE
95 Franklin Street, Room 1534
Buffalo, New York 14202
Respondents

PLEASE TAKE NOTICE that claimant ELAN S. BENDER, by attoneys William
Mattar, P.C. hereby makes and presents this claim against the COUNTY OF ERIE and in support

thereof alleges and states:

1. That the undersigned Claimant, ELAN S. BENDER, resides at 1240 Delaware
Avenue, Buffalo, New York 14209. His attomeys are William Mattar, P.C., 6720 Main Street,
Suite 100, Williamsville, NY 14221-5986.

2. That the nature of the claim is to recover damages for serious and severe personal
injuries, conscious pain and suffering, change of lifestyle, loss of enjoyment of life, general and
special damages, medical expenses, and property damages and all other damages allowed by law

resulting from the injuries suffered by the claimant, ELAN S. BENDER, on February 16, 2013,





when the claimant’s back was broken in at least two locations, to wit L-1 and L-2 of his lumbar
spine requiring surgical correction; after hitting a partially buried pipe and/or hose while sledding at
around the Rose Garden in Delaware Park in the City of Buffalo, County of Erie and State of New
York.

3. That the Claimant’s damages and injures occurred as a result of the negligent,
careless, and reckless disregard of the COUNTY OF ERIE, their servants, agents and/ or employees
in negligently maintaining, managing, controlling and inspecting said prelﬁis&s, in failing to assure
that the grounds were safe, the County of Erie, it’s agents, servants and/or employees had actual
and/or constructive prior notice of said pipe and of the premises defect it constituted. Further the
COUNTY OF ERIE had actual andconstructive notice of said condition.

4, The claim arose on the above referenced date, location, and approximate time, when
the claimant’s back was broken in at least two locations, to wit L-1 and L-2 of his lumbar spine,
requiring surgical comection; after hitting a partially buried pipe and/or hose while sledding at
and/or near the Rose Garden in Ddaware Park in the City of Buffalo, County of Erie.

S. That as a result of the foregoing, the claimant, ELAN S. BENDER, sustained
multiple serious severe and painful injuries including but not limited to at least a fractured spine at
L1 and L-2, requiring surgical correction. These injuries will be of a permanent or indefinite
duration and claimant, ELAN S. BENDER will in the future be forced to expend sums of money for
hospitals, doctors and other medical expenses. Other injuries will be disclosed and revealed as

diagnosed by treating physicians and other medical personnel





6. That the said injuries were occasioned ©lely and wholly as a result of the negligence
of the COUNTY OF ERIE, its agents, servants and/or employees without any negligence on the
part of the claimant contributing thereto.

WHEREFORE Claimant requests that these claims be allowed and paid.

PLEASE TAKE FURTHER NOTICE that unless said claims are adjusted and paid
within thirty (30) days from the date of service of the Notice of Claim, said Claimant intends to
commence an action in the Supreme Court of the State of New York against the Respondents,
seeking a sum which exceeds the jurisdictional limits of all lower courts which would otherwise
have jurisdiction, together w'ith interest, costs and fiisbursements. l

o T )l

DATED: April 16, 2013

C. Daniel McGillicuddy, Esq.
WILLIAM MATTAR, P.C.
Attorneys for Plaintiff

Office and Post Office Address
6720 Main Street, Suite 100
Williamsville, NY 14221-5986
(716) 633-3535





Claimant, ELAN S. BENDER being duly sworn, deposes and says:
I have read the foregoing notice of claim and know its contents; the same is true
to my knowledgé, except as to those matters therein stated to be alleged on information

and belief, and as to those matters I believe them to be true.

e

" ELAK'S. BENDER

Subscribed and swom to before me
This 2D day of April, 2013

Lic. AOTRDA255688
Z')/ % % / Notary Pubio-Sints of New York
o o) iy Commicion Exgins _PEBRUARY 08, 204 (s

Notary Public’







COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M, PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
April 22, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Dale, David v. Timothy B. Howard,
Erie County Sheriff, and Frank A.
Sedita, llI, Erie County District
Attorney

Document Received: Verified Petition
Name of Claimant: David Dale
11581 Walden Avenue
130350

Fox 103
Alden, New York 14004

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

by IV M Yk~
Michelle M. Parker
First Assistant County Attorney

MMP:did
Enclosure

95 FRANKLIN STRLFT, ROOM {634, BUrt A1 OO NFW YORK 14202 — PHONE: (716)838-2200 - WW Wi RIF.GOV





David Dale

11581 Walden Avenue
Alden New York 14004
Fox 103

130350

April 10,2013

Ellis W. Bozzolo

Supreme Court Chief Clerk
25 Delaware Avenue
Buffalo NY 14202

Dear Sirs:

Enclosed please find Notice of Petition, Petition, Application for Index Number,
Application to proceed as poor person, and RJ1. Please file same and assign to a Justice
for hearing. As you know, pursuant to CPLR 1102, there is no fee for the Petition
because it is based on 70.30.

Please contact me if there are any questions.

Very truly yours,

/

</

David Dale

C: Frank Sedita
Timothy Howard





State of New York
Supreme Court: County of Erie

In the Matter the Application of David Dale,
Petitioner

Notice of Petition
Index No.
Timothy B. Howard, Erie County Sheriff, and
Frank A. Sedita, III, Erie County District Attorney,
Respondents

PLEASE TAKE NOTICE that upon the annexed Petition of David Dale, the Petitioner,
herein duly sworn to the 10™ day of April, 2013, Petitioner will apply to this Court on the
1st day of May, 2013 at a place and time designated by the assigned judge, or as soon
thereafter as counsel can be heard, for an Order granting the relief requested in the
annexed Petition, and for such other relief as this Court deems just.

PLEASE TAKE FURTHER NOTICE that you must serve a verified answer, any
supporting affidavits, all orders, letters or other documents by the sentencing Court or
between Respondents and the Sentencing Court and a certitied transcript of any record of
any proceedings at least five days before this application is scheduled to be heard.

Dated: April 10, 2013

. R ~
5 / Dl /{,
David Dale
Petitioner
11581 Walden Ave.
Alden New York 14004






State of New York
Supreme Court: County of Erie

In the Matter the Application of David Dale,
Petitioner

Petition
Index No.
Timothy B. Howard, Erie County Sheriff, and
Frank A. Sedita, III, Erie County District Attorney,
Respondents

David Dale being duly sworn deposes and says that:

1. He is the Petitioner in the above captioned proceeding and makes this Petition in
support of my CPLR Article 78 Petition.

2. T was wrongfully incarcerated by coercive Justice Christopher J. Burns (hereinafter
Burns) on October 3, 2012.

3. On or about October 5, 2013, Respondent Howard delivered a calculation of
Petitioner’s time regarding his incarceration.

4. Respondent Howard’s calculation shows that Petitioner’s minimuin release date would
be May 31, 2013,

5. CPL 70.30 (3) requires a sentence imposed on a person shall be credited with and
diminished by the amount of time the person spent in custody prior to commencement of
such sentence.

6. Prior to Petitioner’s sentencing, Respondent Sedita discovered that Petitioner had not
been properly processed on the arrest date.

7. Pursuant to Respondent Scdita’s request, the Court directed on or about June 5, 2012
that Petitioner appear at Respondent Sedita’s offices and submit to again be processed in
order to obtain a pre-sentence report.

8. Petitioner refused to appear on the basis that Petitioner had directed his then attorney to
make motion to withdraw his plea based upon the plea having been coerced by the
actions and conduct of Burns.





9. Thus, the new processing would be unnecessary, since upon withdrawal of the coerced
plea, no pre-sentence report would be needed.

10. Upon Petitioner’s refusal, Burns ordered Petitioner to appear and be processed, or be
held in contempt.

11. Without the Court’s order and threat of contempt, Petitioner would not have appeared
at Respondent Sedita’s offices.

12. Consequently, Petitioner was placed in constructive custody by Burns’ order and
should be credited with the all days from the time of Burns’ order to the date Petitioner

appeared and was again processed.

13. According to Respondent Howard’s calculation, Petitioner has not received credit to
his sentence for any of the days he was in constructive custody by Burns’ order.

14. Therefore, Petitioner should be credited all the additional days he was in constructive
custody, and his sentence diminished by that amount of time pursuant to C.P.L. 70.30 (3).

15. In addition, General Construction Law 19 defines a calendar day includes the time
from midnight to midnight.

16. Thus, Petitioner requires that Respondent Howard release him at one minute after
midnight on his minimum release date since the order of commitment expires at midnight

of the preceding day.

17. In the event, Respondent Howard refuses to release Petitioner at said 12:01,
Respondent Howard must be ordered to release Petitioner prior to said time.

Wherefore, Petitioner requests this Court for the following relief :
A. An order properly calculating his sentence pursuant to C.P.L. 70.30 (3).

B. An order directing Respondent Howard to release Petitioner on or before 12:01, or
one minute after midnight on his release date.

C. Such other and further relief as this Court deems just.





Date: April 10, 2013

Sworn to before me this
10 day of April 2013

B0 F G

-

,-/ 7 » /”/(:/'/

-

David Dalc/
11581 Walden Avenue
Alden NY 14004

U

SHEILA M. CURRY
NOTARY PUBLIC, STATE OF NEW YUR
REGISTRATION No. 01CLI825083”

QUALIFIED IN ERIE COUNT
My Commission Explreu.ﬂﬂ;\_s





VERIFICATION

STATE OF NEW YORK ) SS:
COUNTY OF ERIE)

David Dale, being duly sworn, states that he is the Petitioner in this matter and that the
foregoing verified Petition is true, upon information and belief ; that the grounds for the
belief as to all matters are based on his personal knowledge, and/or a review of the
previous legal filings in this matter and/or Petitioner’s legal file.

. LT - - -
” - e
s e 74 /
- L A

David Dale
Petitioner

Subscribed and sworn to before me
this 10" day of April, 2013

B Conrc
W,

SHEILA M. CURRY
NOTARY PUBLIC, STATE OF NEW YORK
REGISTRATION No. 01CU6250833

QUALIFIED IN ERIE.GOU _
My Commission Expkesm 6







COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNLY
April 3, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: DiGiacomo, Luigi V. and Meyers,
Megan v. County of Erie, the Erie
County Sheriff, Deputy D. Brinkerhoff
and Deputy Gregory R. Kent

Document Received: Notice of Claim
Name of Claimants: Luigi V. DiGiacomo & Megan Meyers
Claimant's attorney: DeMarie & Schoenborn, P.C.

403 Main Street, Suite 615
Buffalo, New York 14203

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

y f_,"
By:__/ N e At 1)&/&
Michelle M. Parker :
First Assistant County Attorney

MMP:dld

Enclosure

98 FRANKLIN STREF T, ROOM 1634, BLFFATO. NEW YORK 14202 = PHONi ; (716) 858-2200) - WwWW | RIE.GOV





STATE OF NEW YORK . :
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Claim of
LUIGI V. DIGIACOMO and
MEGAN MEYERS,

against
COUNTY OF ERIE,
THE ERIE COUNTY SHERIFF,

DEPUTY D. BRINKERHOFF, Individually, and
DEPUTY GREGORY R. KENT, Individually,

Respondents.

TO: ERIE COUNTY ATTORNEY
95 Franklin Street, Room 1634
Buffalo, New York 14202

ERIE COUNTY SHERIFF
10 Delaware Avenue
Buffalo, New York 14202

DEPUTY D. BRINKERHOFF
c/o Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

DEPUTY GREGORY R. KENT
c/o Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

NOTICE OF CLAIM

Index No.:

EGEIVE

APR 02 2013
S el
ERIE COUNTY

DERPARTMENT OF LAW

PLEASE TAKE NOTICE, that the undersigned claimants hereby make a claim

against the COUNTY OF ERIE, THE ERIE COUNTY SHERIFF, and their employees,

OFFICER D. BRINKERHOFF and OFFICER G. KENT, Individually.

1. Claimants reside at 10660 Croop Road, Clarence Center, New York 14032,

County of Erie, State of New York.





2. Claimants’ attorneys are:

DE MARIE & SCHOENBORN, P.C.
403 Main Street, Suite 615

Buffalo, New York 14203

Telephone: (716) 856-0024

3. This claim is for personal injury arising from negligence, false arrest, malicious
prosecution, assault, battery, false imprisonment and violation of rights guaranteed under the U.S.
and State constitution and Federal statutes and in particular Section 1983 et. seq. U.S. Code.

4, On or about December 6, 2012 between the hours of 10:30 a.m. and 11:30 a.m. at
10660 Croop Road, Clarence Center, New York 14032, an incident arose between the Claimants
and the above-named members of the Erie County Sheriff’s Office, who at all times were acting
within the scope of their duties as Deputy Sheriffs.

5. That the above named Deputy Sheriffs of the Erie County Sheriff’s Office entered
the residence without a warrant, detained and arrested the claimants in a manner that was
unreasonable, negligent, careless, utilizing excessive force and was in violation of Claimants’
constitutional rights under the Fourth and Fourteenth Amendments under the United States
Constitution.

6. That the actions of the above-named members of the Sheriff’s Office were
malicious, oppressive and illegal.

7. That upon information and belief, the COUNTY OF ERIE and ERIE COUNTY
SHERIFF condoned, cajoled, urged and required the individual Respondents to act in violation of
the constitutional rights of the Claimants.

AS AND FOR A FIRST CAUSE OF ACTION
8. That at the aforesaid time and place, LUIGI DIGIACOMO was arrested and

charged with a violation of section 220.03 of the Penal Law of the State of New York, the crime

of criminal possession of a controlied substance in the seventh degree.





9. That at the time of the arrest there was no basis or probable cause to arrest the
Claimant.

10. That as a result of the arrest the Claimant, LUIGI DIGIACOMO, was wrongfully
and illegally incarcerated, was required to post bail, was required to hire counsel in his defense,
and was required to appear in Court.

11.  That on or about January 29, 2013, the criminal charges against this Claimant,
LUIGI DIGIACOMO were dismissed by Judge Michael B. Powers, Clarence Town Court Justice
on the motion of People.

12.  That the arrest of this Claimant was wrongful, unlawful, malicious and without
warrant, reasonable suspicion, probable cause or pretense of any legal process.

13.  These claims are presented for adjustment and payment in accordance with the
statutes in such cases made and provided.

AS AND FOR A SECOND CAUSE OF ACTION

14. Claimants repeat, restate, and reallege paragraphs 1 through 13 as if fully set forth
herein.

15. That at the aforesaid time and place, MEGAN MEYERS was arrested and charged
with a violation of section 220.03 of the Penal Law of the State of New York, the crime of
criminal possession of a controlled substance in the seventh degree.

16.  That at the time of the arrest there was no basis or probable cause to arrest the
Claimant.

17.  That as a result of the arrest the Claimant, MEGAN MEYERS, was wrongfully
and illegally incarcerated, was required to post bail, was required to hire counsel in her defense,
and was required to appear in Court.

18. That on or about January 29, 2013, the criminal charges against this Claimant,





MEGAN MEYERS, were dismissed by Judge Michael B. Powers, Clarence Town Court Justice

on the motion of People.

19. That the arrest of this Claimant was wrongful, unlawful, malicious and without
warrant, reasonable suspicion, probable cause or pretense of any legal process.

20.  These claims are presented for adjustment and payment in accordance with the
statutes in such cases made and provided.

Dated: March 29, 2013
Buffalo, New York , S

LUIGI V. DIGIACOMO

Swasn to before me this

29‘h day of March; 2013.
. , ! ,' . o~ A

~—r -'\/ l";/ ,-[/ foo
Notary Pubhc
'/" e mm e - ? . -
(O LT = -

on}.ﬂfn:ef:‘,’"“.g’.‘: "/ "'//‘ T 7/ ""’)‘
Crovar Ao 22 21 MEGAN MEYERS -

Swom to before me this

29 day of March, 2013.
uf } ) ’ "‘P S
Notary Pub].jé "

/’»‘l .






INDIVIDUAL VERIFICATION'

STATE OF NEW YORK )
COUNTY OF ‘_ )
CITYOF 7 .rcf.-'. ) SS:

LUIGI DIGIACOMO, being duly sworn, deposes and says that deponent is the
Claimant in the within action; that deponent has read the foregoing Notice of Claim and knows the
contents thereof; that the same is true to deponent’s own knowledge, except as to the matters
therein stated to be alleged on information and belief, and that as to those matters deponent
believes it to be true. o

- ey
-LUIGI DIGIACOMO
Sworn to before me this
29" day ofMarch, 2013.
t} /// ;I ) A N
N‘?i;ary Pupllc
.7 INDIVIDUAL VERIFICATION

STATE OF NEW YORK )
COUNTY OF [ ..
CITY OF 7Z../4/2¢’> ) SS.

S

MEGAN MEYERS, being duly sworn, deposes and says that deponent is the
Claimant in the within action; that deponent has read the foregoing Notice of Claim and knows the
contents thereof; that the same is true to deponent’s own knowledge, except as to the matters
therein stated to be alleged on information and belief, and that as to those matters deponent
believes it to be true.

o
2R
MEGAN MEYERS/
Sworn to before me this
29" day ofMa:ch/, 2013.
'\ J }‘ },, ,,l’ ; }/ r e
Notary Public

(/





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Claim of

LUIGI V. DIGIACOMO and

MEGAN MEYERS,

against AFFIDAVIT OF SERVICE
COUNTY OF ERIE, Index No.:

THE ERIE COUNTY SHERIFF,

DEPUTY D. BRINKERHOFF, Individually, and
DEPUTY GREGORY R. KENT, Individually,

Respondents.

STATE OF NEW YORK )
COUNTY OF ERIE ) s8¢

Alexis C. Banks, being duly sworn, deposes and says that deponent is not a party to the action
and is over 18 years of age. That on the 1% day of April, 2013, deponent served the within Notice of
Claim via USPS First Class Mail and via Certified Mail / Return Receipt Requested upon the following
attorneys for respondents and respondents;

ERIE COUNTY ATTORNEY DEPUTY D. BRINKERHOFF
95 Franklin Street, c/o Erie County Sheriff
Room 1634 10 Delaware Avenue

Buffalo, New York 14202

ERIE COUNTY SHERIFF
10 Delaware Avenue
Buffalo, New York 14202

Buffalo, New York 14202

DEPUTY GREGORY R. KENT
c/o Erie County Sheriff
10 Delaware Avenue

Buffalo, New York 14202

at the address designated by said attorneys for that purpose, by depositing same enclosed in a postpaid
properly addressed wrapper in the letter box of 403 Main Street in the City of Buffalo, New York, an
official depository under the exclusive care and custody of the United States Post Office Department

within the State of New York. P
R T I I Vo
G Db Y

e g

ALEXIS C. BANKS

Sworm to before me this

1* day 94’ ril, 2013.
/

N[yéry Pubji
y Co "}{sion Expires: Z///)Z

\AAAAAAAAAAAAAAAAI
MELISSA K. JLMES
Notary Public - State of New York

No. 01JA61485605

Qualified in Erie CoLnt
My Commission Expires 06/26/2y

YAAAAA







COUNTY OF ERIE

MICHAEL A. SIRAGLSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ

COUNTY EXECUTIVE
JEREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
April 30, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed piease find a copy
of the following:

File Name: Dulak, Thomas v. Timothy B. Howard,
Sheriff of Erie County

Document Received: Order to Show Cause
Name of Claimant: Thomas Dulak
#08--B-1394
Riverview Correctional Facility

P.O. Box 247
Ogdensburg, New York 13669

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

N )

By: ¥ )\/z e A | MK\
Michelle M. Parker
First Assistant County Attorney

MMP:dld

Enclosure

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 142002 - PHONE (TE6)838-2200  WWW . FRIE.LOV
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

IN THE MATTER OF THE APPLICATION OF
THOMAS DULAK, #08-B-1394

Petitioner, ORDER TO
SHOW CAUSE

-VS-

TIMOTHY B. HOWARD, SHERIFF OF

ERIE COUNTY, RETURN ON
PAPERS ONLY
Respondent.
Index No.
[-2013-1079

SUPREME COURT, ERIE COUNTY

HON. PAULA L. FEROLETO, JUSTICE PRESIDING

APPEARANCES:
Petitioner, Pro Se

THOMAS DULAK, #08-B-1394

This ex parte matter was referred to my attention at a Term of the Supreme Court,

Erie County.

Upon the reading of the petition for relief pursuant to Article 78 of the Civil Practice

Law and Rules, sworn to on March 20, 2013, with accompanying exhibits,
LET RESPONDENT SHOW CAUSE at a Special Term of the Supreme Court to

be held in and for the County of Erie on JUNE 3, 2013 before the HON. CHRISTOPHER J.
BURNS, Justice of the Supreme Court, in Part 19 at 25 Delaware Avenue, Buffalo, New York,

WHY the relief requested in the Petition should not be granted.





IT IS ORDERED that the production of petitioner or appearance by or on

behalf of the respondent on said return date is not required. and the raatter shall be decided

on all papers submitted to the Court m'iqr to said return date; and it is further

ORDERED that the petitioner is granted poor person status pursuant to Article 11
of the Civil Practice Law and Rules waiving the fee for the Index Number and the fee for the Request
for Judicial Intervention and that in the event the petitioner should receive an unfavorable decision,
said petitioner shall be permitted to file a Notice of Appeal in the Erie County Clerk’s Office without
having to pay the fee required by CPLR 8022(a); and it is further

ORDERED that a waiver of fees for service by publication, for stenographic
transcripts, or for any other cost or fee related to this proceeding in this Court shall only be granted
upon a separate application to the Court, on notice to the County-Attorney of Erie County, pursuant
to CPLR 1101, showing the need therefor; and it is further

ORDERED that service of a signed and executed copy of this Order to Show Cause,
the petition and any supporting papers by ordinary First Class mail upon the named respondent,
Timothy B. Howard, on or before May 6, 2013 be deemed adequate. In addition, the petitioner, on
or before said date, shall similarly serve the Erie County Attorney, 95 Franklin Street, Room 1634,
Buffalo, New York 14202; and it is further

ORDERED that it shall be the responsibility of the party seeking an extension
of time to serve papers or seeking an adjournment of this matter to make such request for an
extension of time or an adjournment to Supreme Court Justice Burns, and any party receiving

an adjournment shall notify the other party or parties of said adjourned date; and it is further

2-





ORDERED that it is the petitioner’s responsibility to:

(a) Serve a signed and executed copy of this Order to Show Cause, the petition
and any supporting papers as authorized above or by personal service.

(b) Submit the original proof of service to the chambers of the Hon. Christopher
" J, Buras, 25 Delaware Avenue-Fifth Floor, Buffalo, New York 14202 at least eight (8) days prior
to the return date; and it is further

ORDERED that a copy of any answer or response shall be served upon the petitioner
not less than five (5) days before the return date. The original of any such answer or response is to

be delivered to the chambers of Justice Burns not less than three (3) days prior to said return date.

DATED: Buffalo, New York .
April _]) _,2013 ﬂ
¢

HON. PAULA L. FEROLETO
Justice of the Supreme Court

GRANTED:

GRANTED

APR112013
ay AU LJZLL (‘ﬁatl_

WICHELE CARTER
COURT CLERK
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF : ERIE

IN THE MATTER OF APPLICATION OF
AFFIDAVIT IN

SUPPORT OF ORDER

Petitioner, INDEX NO @ g /0 7i

THOMAS DULAK # 08-B-1394

-against-

TIMOTHY B. HOWARD, Sheriff in and for

Erie County.
Respondent.

For a Judgment Pursuant to Article 78
of the Civil Practice Law and Rules

STATE OF NEW YORK
COUNTY OF : ST. LAWRENCE)ss.:

I THOMAS DULAK, being duly sworn, deposes and says:

f. I am the petitioner in the above-entitled proceeding.

2. I make this affidavit in support of my annexed application

for an Order to Show Cause to prosecute the attached petition
pursuant to Article 78 of the Civil Practice Law and Rules which
challenges the decision of Erie County Sheriff's Department holding
of Jail Time Credit from December 13, 2007 to April 29, 200%.

3. Petitioner seeks to proceed by order to show cause rather that
by Notice of Petition because this has been an on going process

with the respondent and needs to be addressed as soon as practible.






4, Petitioner, being incarcerated, also cannot effect personal
service of the within papers and respectfully request that timely

service by mail be deemed sufficient.
5. Petitioner designates ERIE COUNTY as the place of venue.

6. No previous application for the relief requested herein has

been made.

7. I have moved by the annexed affidavit for a reduction/waiver

of the filing fess.

WHEREFORE, petitioner respectfully request that this Court enter
an order directing Respondent to show cause why a judgment should
not be made and entered pursuant to Article 78 of the Civil Practice
Law and Rules At a Term of. the Supreme Court of the State of New
York, held in and for the County of Erie on the 15 day of April,
2013 and granting such other and further relief as this Court may

deem just and proper.

Sworn to before me this /\‘gﬂg‘ziz ;
g

' 30 day of March, 2013 .’/Bﬁ ure7§ I k:
;szaIv«u bNng\gk;f Print Name

Notary Public Riverview Correctiocnal Facility

P.QO. Box 247
Ogd , New York 13669

KRISTINA MONNET
NOTARY PUBLIC, STATE OF NEW YORK
NO. 01M06066482

QUALIFIED IN ST, LAWR[NCE fOUNTY
COMMISSION EXPIRES 8]






SUFREME COURT OF THE STATE OF NEW YORK
COUNTY OF : ERIE

IN THE MATTER OF APPLICATION CF PETITION
THOMAS DULAK # 08-B-1398 INDEX No.Zé’/J-/ﬁi
Petitioner, -
-against-

TIMOTHY B. HOWARD, Sheriff in and For
Erie County
Respondent.

For a Judgment Pursuant to Article 78
of the Civil Practice Law and Rules

TO THE SUPREME COURT OF THE STATE OF NEW YORK FOR THE COUNTY

OF ERIE

The petition of THOMAS DULAK, complaining of the Respondent
TIMOTHY B. HOWARD, respectfully alleges:

1. Petitioner Thomas Dulak is in inmate at Rivérview Correctional

Facility, P.0O. Box 247, Ogdensburg, New York 13669

2. Respondent Timothy B. Howard is Sheriff of Erie County and

is charged with overall supervision of his employees.

3. The petition challenges the Jail Time Credi:t from December,13
2007 to April 29, 2008. that he was not given credit for while

being detained within the custody and care of the Sheriff's

Department.

4. The within proceeding is brought pursuant to C.P.L.R. Article

78 to challenge the determination of the final response of

December 24, 2010.[See Exhibit A].





BACKGROUND OF CASE

The petitioner states that he was arrested in the City of Buffalo,
Stata2 of New York on March 27, 2007 and was charged with Petit
Larceny pursuant to Penal Law § 155.25 of the State of New York
and as a direct result of this charge the petitioner entered a
plea of guilty and on April 24, 2007 the petitioner received a

sentence of [thirty days] and [three years probation].

The petitioner was then arrested in the City of Buffalo on
October 23, 2007 and was charged with Robbery First Degree Pursuant
to Penal Law § 160.10 and as a difect result of this éharge the
petitioner was_violated for violating his probation that he plead

guilty to and received on April 24, 20907.

The petitioner asserts that while awaiting the disposition
of the Robbery charge that was lodged against him on October 23,

2007 he was taken before the Court to be sentenced on the violation

of probation misdemeanor charge and on the March 27, 2007 the

petitioner received a [One Year Determinate Sentence] for this

violation of probation,

The petitioner asserts that on April 29, 2008 he was sentenced

by the Erie County Court to a determinant term of imprisonment

of [ten years] imprisonment.






5. The Respondent's determination was in violation of Penal Law

70.30 (3) of the State of New York.

PENAL LAW § 70.30 (3)
READS AS FOLLOWS:

The term of a definite sentence, a determinate sentence, or the
maximum term of an indeterminate sentence imposed on a person
shall be credited with and diminished by the amount of time the
person spent in custody prior to the commencement of such sentence
as a result of the charge that culmimated in the sentence. In
the case of an indeterminate sentence, if the minimum period of
imprisonment has been fixed by the court or by the board of parole,
the credit shall also be applied against the minimum period. The
credit herein provided shall be calculated form the date of custody
under the charge commenced to the date the sentence commences
and shall not include any jail time credit against the term or
maximum term of any previously imposed sentence or period of post-
release supervision to which person is subject. Where the charge
or charges culminate in more than one sentence, the credit shall

be appied as follow:
Penal Law 70.30 (b)

If the sentences run consecutively, the credit shall be applied
against the aggregate term of the sentences and against the

aggregate minimum period of imprisonment.






6. The petitioner asserts thqt it is the position of the Erie
County Sheriff Department that the time the petitioner spent in
custody awaiting the disposition of the felony charge ¢i Robbery
First Degree does not necessarily county towards his state

probation sentence i.d. [Exhibit Aa].

7. The petitioner states that he has not received any sentence
in state prison for felony probation and was only sentenced to

a one year sentence for a misdemeanor conviction. i.d. [Inmatel

NYS Criminal History Information].

8. The petitioner in support of the time he is seeking credit
for is supported by two cases that on point on the subject matter

of jail time credit, People v. Schweickert, 91 A.D.2d 1004, 457

N.Y.S.2d 869, here the court found that the One Year Definite
Sentence should merge with a Determinate Sentence, Penal Law §
70.35 provides in pertinent part the service of an indeterminate
term of imprisonment shall satisfy any determinate sentence of

or definite sentence of imprisonment imposed on a person for an
offense committed prior to the time the felony sentence was
imposed. Here the petitioner asserts that he received a sentence
on a Class A Misdemeanor of Petitit Larceny. Although this subject
matter speaks in terms of Concurrent and Consecutive Sentences,

it should also apply to Jail Time Credit.






9. The petitioner also points to People v. Delgado, 88 A.D.2d4

981, 451 N.Y.S.2d 791 where this Court clearly stated that where
offenses for which defendant was given a definite sentence
occured prior to the time sentence were imposed,  one-year

definite sentence shoud not have been made to run consecutively.

10. It is the petitioners contention that Penal Law § 70.35 would
imply that upon a person convicted of a crime and sentenced to

a definate sentence, the sentences would merge which would

imply the Jail Time Credit would be applied for all time spené

in custody and be allied to the controlling determinate ten

year sentence that the petitioner received.

11. Wherefore the petitioner asserts that the Respondent's

decision in denying the petitioner all jail time credit is

arbitrary and capricious.

12. The petitioner states that he has made no prior request for

this relief in this case.

WHEREFORE, petitioner respectfully request that judgment be

entered pursuant to Article 78 of the Civil Practice Law and

Rules:






VACATING, the determination in withholding jail time credit

from December 13, 2007 to April 29, 2008.

DIRECTING Respondent to forward a new certified Jail Time Credit
Certificate to the New York State Department of Corrections

setting fourth all Jail Time Credit that the petitioner is

entitled to.

GRANTING such other and further relief as this Court may deem

i

just and proper.

Dated: March /20/ 2013

County of ST. Lawrence

e U

Petitioner, pro se.






VERIFICATION

STATE OF NEW YORK
COUNTY OF : ST. LAWRENCE )} ss.:

Thomas Dulak, being duly sworn, deposes and says that the deponent
is the petitioner in the above-encaptioned proceeding, that he
has read the foregoing petition and knows the contents thereof,
that the same is trué to deponent's own knowledge, except as to

matters therein stated upon information and belief, which matters

deponent believes to be true.

Sworn to before me this Signature

a0  day of March, 2013

HM‘V‘“ Moo X KRISTINA MONNET

Notary Public NOTARY PUBLIC, STATE OF NEW YORK
QUALIFIED 0 %#M%&ssasg ¢ o
. E
COMMISSION EXPIRES __\ 13130& '






SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF : ERIE

IN THE MATTER OF

THOMAS DULAK

Petitioner,
vs.
TIMOTHY B. HOWARD
Respondent
EXHIBITS

Thomas Dulak # 08-B-1394
Riverview Correctional Fac.
P.0O. Box 247

Ogdensburg, New York 13669






EXHIBIT “A”
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March 21, 2007
Initial Report Of Docket Number

April 24, 2007
Convicted Upon Plea Of Guilty
-- Petit Larceny
PL 155.25 Class A Misdemeanor NCIC 2399

Sentenced io:Probation: 3 Year(s) Senience Date.April 24. 2007
Term: 30 Day(s)

December 13, 2007
Resentenced
-- Petit Larceny
PL 155.25 Class A Misdemeanor NCIC 2399

Sentenced to:Term: 1 Year(s) Sentence Date:December 13, 2007

Interim release Status: Remanded without bail
Incarceration/Supervision Information

Probation Information

Placed on Probation: April 24, 2007

Max Expiration Date: April 24, 2010

Supervision Agency: Eri batj
Jurisdiction Agency ie Co i
Probation Officer ID : ER172

Probation Registration Number:3327180

Probation Case Number: ER 184057

Probation Discharge Date: December 15, 2007
Discharge Type: Revoked - Technical Violation

¥ Cycle 6 ®
* Cycle may not be supported by fingerprints

Arrest/Charge Information
Arrest Date: August 29, 2005 02:15 pm (14:15:00)

Fax Number ED20586
Place of Arrest: Town of Alden, Erie County , NY
Arrest Type: Crime In Progress
Date of Crime: August 29, 2005
Place of Crime: Town of Alden, Erie County , NY
Criminal Justice
Tracking No.: 57647394K
Arresting Agency: ie County Sherif] ment
Arresting Officer ID: ECS253
Arrest Number: 07089519
Arrest Charges:

- Possession Of Contraband In Prison-2nd Degree
PL 205.20 Sub 02 Class A Misdemeanor Degree 2 NCIC 5802

Court Case Information
-- Court: Alden Town Court Case Number: 05080085

September 15, 2005
Initial Report Of Docket Number
-- Possession Of Contraband In Prison-2nd Degree

http://www/webqueue/get.jsp?msgIiD=414d512053554e50524f4431202020204ef9aad520... 12/28/2011





EXHIBIT “B”





TmMOTHY B. HOWARD
SHERIFF

MARK N. WIPPERMAN
UNDERSHERIFF

ADMINISTRATIVE OFFICES
TEN DELAWARE AVENUE
BUFFALO, NEW YORK 14202-3989
(716) 858-7618
FAX: (716) B58-7680

POLICE SERVICES
ONE SHERIFF'S DRIVE
ORCHARD PARK, NEW YORK 14217

(716) 662-5554
FAX: (716) 662-8477
WEBSITE. http:/Mwww.erie.gov/sheriff

SHERIFF OF ERIE COUNTY

December 24, 2010

Thomas Dulak 08 B 1394
Clinton Correctional Facility
P.O. Box 2000

Dannemora, New York 12929

Dear Mr. Dulak,

I have received your second correspondence regarding your Jail Time.

As far as jail time is concerned, you are not entitled to the time you are seeking.

The time you spent in the Holding Center or ECCF does not necessarily count
toward your state probation sentence such as the time you spent doing another sentence at

the county for case 07m3957.
The Article you cite, 65.15, is a probation calculation and would be the

jurisdiction of the Probation Department.
Please contact our office if you have any questions or need further assistance.

Sincerely,

;\T.wawvé../; W

Lieutenar:it Jacque'line Kretzmon
Records and Booking





SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ': ERIE

IN THE MATTER OF .
AFFIDAVIT IN SUPPORT
THOMAS DULAK : OF APPLICATION FOR FEE
Petitioner, REDUCTICN / WAIVER
PURSUANT TO N.Y.C.P.L.R.
~against- 1101 (£f)

TIMOTHY B. HOWARD, Sheriff of Erie County  INDEX NO. L/ 3 /8 7F
>,
Respondent.

Foe a Judgmént Pursuant to Article 78
of the Civil Practice Law and Rules

I Thomas Dulak, being duly sworn, hereby declares as follows:

1. I am the petitioner in the above-entitled proceeding. I am an
Inmate in New York State Correctional Facility located at Riverview

Correctional PFacility, P.0O. Box 247, Ogdensburg, New York 13669

2. I submit this affidavit in support of my application for a reduction
or waiver of the filing fees pursuant to N.Y.C.P.L.R. 1101 (f) and

that an attorney be assigned to represent me.

3. I currently receive not income other that correctional facilty

wages.

4, I own no property or anything of value that éould be used to

help pay the costs and expenses to prosecute this Article 78

Proceeding.






5. I have no savings account, checking account, or assets other
thatn facility wages of $§ 6.00 bi-weekly that I earn as prison

wages.

6. I am unable to payv tha filing fee necessary to prosecute this

proceeding.

7. No other person who is able to pay the filing f=2e has a
beneficial interest interest in the result of this proceeding.

8. The facts of my case are described in my moving papers.

9. I have made no prior request for thii/?Tlief in this case.

Sworn to before me this _Téé;gZLD ;4a[%ziz,

30 day of March, 2013 Signature

T M KRISTINA MONNET
DA VR - T “k NOTARY PUBLIC STATE OF NEW YOR
l t
Notary Public QUALIFIED IN ST, LAWRIENCE cgungv
COMMISSION EXPIRES {3 {90

AUTHORIZATION

I Thomas Dulak, inmate number 08-B-1394, request and authorize
the agency holding me in custody to sent the Clerk of Court the
Court certified copies of my correctional facility trust fund
account statment for the past six months.

I further request and authorize the agency holding me in custody
to calculate the amounts specified by CPLR 1101 (f) (2), to
deduct those amounts from my inmate trust fund account and disburse
those amounts as instructed by the Court. This authorization 1is
furnised in connection with the above case and shall apply to
any agency inot whose custody I may be transferred.

I understand that I may have to pay the entire amount if the
Court denies my request for a fee reduction. Moreover, I understand
that the fee determined by the Court will be paid in installments
by automatic deductions from my correctional, facility trust fund

account even if my case is dismissed.






.
: .

* NYSID: 0970803
DOB: 07/22/7

NYS DEPT OF CORRECTIONS
209-INMATE BALANCE SCREEN

5R
9

FULL NAME: DULAK THOMAS

DIN: 08B1394

SPENDABLE BALANCE

OLDEST
i |
L
1
\/
NEWEST

ANOTHER LOOKUP -

: 226.18

SPENDABLE FOR LAST

SIX MONTH

78.
75.
110.
33.
0.
206.

KEY NEXT DIN PRESS <ENTER>

00
79
10
31
00
18

PHONE: ( 315.) 393 8400 EXT:
FAX: ( 315 ) 393 8400 EXT:

14:20:09

3299

CURRENT FACILITY: RIVERVIEW C.F.

AhkhkkhkhkhkhkhkArhkhdhkkdkdhdhkbhkhkhkhkhkrxrhbrkhhkhkik

*
*
*

wx

ENCUMBRANCES
TOTAL: 0.00
COLLECTED: 0.00
OUTSTANDING: 0.00

TOTAL DEPOSITS FOR

LAST SIX

150.
10.
40.
20.
20.

538.

MONTHS
66

00

ao

00

00

11

NEXT DIN:

*
*
*

*
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RETURN TO MENU PRESS <PF3>






MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ

COUNTY EXECUTIVE
JEREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
April 22, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Evans-Brown, Kathy v. Rosalyn Taylor,
Erie County Board of Elections, Ralph
M. Mohr and Dennis E. Ward

Document Received: Order to Show Cause
Name of Claimant: Kathy Evans-Brown
234 Bakos Street

Buffalo, New York 14206

Claimant's attorney: Jerome D. Schad, Esq.
199 Meadowview Lane
Williamsville, New York 14221

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

« ’/> ,.‘/
By: ,/ 1\/l ¢ '/\-/‘a‘t/u_. Ao
Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure

9S8 FRANKLIN STREFT, ROOM 1634, Burrat 0. NI w YORK 14202 - PRONE: (716) 838-2200) - WWW FRIE.GOV





. At a Special Term of the Supreme Court
held in and for the County of Erie, at Lthe
Courthouse in the City of Buffalo, New

HON. TRACEY A. BANNISTER, J.S.C. York on the 14 " day of April, 2013,
feloroN. T £ret R, Elveniiis= ,ISC, O PATD
PRESIDING JUSTICE SHECK e
Aor, B
STATE OF NEW YORK Oty” )
SUPREME COURT : COUNTY OF ERIE @3 & 13
A. /POC‘QQO
[/ ‘!‘a - LANAS O/A% ":» ::':.j l\ ,r- "’4;‘ ‘I:iig'é.v
DY : VL LLERK'S CFFICE

P/ %
In the Matter of the Application o?/? =, O
polcaion SF. O 47

KATHY EVANS-BROWN ¥
234 Bakos Street o":“/g’ S
Buffalo, NY 14206 & /’
‘/ Petitioner
Vs
ROSALYN TAYLOR, ORDERTO
30 Courtland Avenue
Buffalo, NY 14215 SHOW CAUSE
Respondent-Candidate,
ERIE COUNTY BOARD OF ELECTIONS, INDEX NO.
RALPH M. MOHR and DENNIS E. WARD, Commissioners of the Erie
County Board of Elections 2013-001213

134 West Eagle Street
Buffalo, NY 14202
Respondents.

For an Order and Judgment pursuant to New York Election Law Articles 6
and 16 and Education Law Article 52, specifically, Section 2553(10)
invalidating Respondent-Candidate Rosalyn Taylor’s Nominating Petition
Buffalo School Board filed with the Erie County Board of Elections on
April 3, 2013 and removing her name from the Ballot for the May 7, 2013
Buffalo School Board election.

PR T EDT APR 1390 M1

= Al aL

Upon the Verified Petition of the Petitioner Kathy Evans-Brown, dated the sz t%day of

April 2013, and Tiis paneT 168 : at e

Ao -





AFTER DUE DELIBERATION having been had and in order to comply with Election
Law Section 16-116’s requirement that these proceedings be “summarily determined” and *‘have
preference over all other cause in all courts,” it is hereby,

ORDERED, that the Respondent-Candidate and Respondent Board of Elections;

SHOW CAUSE BEFORE THIS COURT, at a Special Term, of Supreme Court, to be
held in and for the County of Erie, State of New York, in the Courthouse at _ 25-Delaware-
Avenue, 50DelawareAvenue, 92 Franklin Street, Buffalo, NY in Part _é__, on the?f:‘_ I;:y
of April, 2013 at_//: 62 o’clock in the am. /-pm.of that day, or as soon thereafter as counsel
can be heard,

WHY an ORDER should not be made and entered herein, pursuant to Election Law
Articles 6 and 16, and particularly Sections 6-134, 6-154, 16-100, and16-102, and the Education
Law at Section 2553(10), granting the following relief against the Respondents:

1. An Order, pursuant to Election Law Articles 6 and 16 and Education Law Section

2553(10), invaliding that the petition of Respondent-Candidate Rosalyn Taylor, to be
a candidate for the public office of member of the Buffalo Board of Education by
reason of the fact that said petition contains less than the minimum of 500 valid
signatures as required by Education Law Section 2553(10)(d)(1) in order for a
person’s name to appear on the ballot;

2. An Order determining that the petition of Respondent-Candidate Rosalyn Taylor, is
invalid (a) by reason of multiple failures to obtain a sufficient number valid
signatures from registered voters in the East Subdistrict, (b) by reason of deficiencies
in the witness statements on multiple pages of the petition such that entire pages of
the petition, including otherwise valid signatures thereon, must be stricken and

invalidated and (c) if the Court so determines, by reason of the Candidate’s
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participation in the fraudulent procurement of invalid signatures on petition pages
sufficiently extensive that the Court determines that the entire petition is permeated
with fraud; and

3. An Order directing the Board of Election to invalidate the petition of Respondent-
Candidate Rosalyn Taylor to be a candidate for the public office of member of the
Buffalo Board of Education, and if the ECBOE has made an administrative
determination of validity prior to the conclusion of this proceeding, overruling and
setting aside the decision of the ECBOE and directing the ECBOE to invalidate the
Taylor petition and directing the ECBOE to print ballots for the May 7, 2013 school
board election without the name of Rosalyn Taylor appearing thereon as a candidate
for the Buffalo Board of Education; and

4. An Order directing the ECBOE to produce to the Court on the return date of this
Petition and Order to Show Cause, and all subsequent court dates, the original
petition of Respondent-Candidate Rosalyn Taylor, the original GENERAL and
SPECIFIC OBJECTIONS to the petition filed by Petitioner and all documents
constituting the records of proceedings by, of, and before the ECBOE in relation to
the petition of Respondent-Candidate Taylor and the Board’s actions with respect
thereto;

5. An Order granting such other, further and different relief as the Court may deem just

and appropriate, including costs and disbursements.
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SERVICE OF PROCESS:

And it is further,

ORDERED, that service of a conformed copy of this Order to Show Cause and the
underlying Verified Petition, upon the Respondent-Candidate Rosalyn Taylor and the
Respondent Erie County Board of Elections, shall be deemed good and sufficient if
accomplished no later than ) p.m. on the J3x<"day of April, 2013 as follows:

1. Respondent-Candidate ROSALYN TAYLOR:
By delivery to Rosalyn Taylor in any manner authorized by CPLR Section 308
or by overnight express mail delivery to her at 30 Courtland Avenue, Buffalo, NY
14215, the addresses listed by her on her petition to be a candidate for the Buffalo
Board of Education, with such express mail service complete by delivery to a
United States Post Office by the time and date above-stated;

2. Respondent ERIE COUNTY BOARD OF ELECTIONS:
By delivery to a person authorized to accept service at the offices of such
Respondent ERIE COUNTY BOARD OF ELECTIONS at 134 W. Eagle Street,

in the City of Buffalo;

PRODUCTION OF ORIGINAL DOCUMENTS
and it is further,
ORDERED, that the Respondent ERIE COUNTY BOARD OF ELECTIONS shall
produce to the Court on the return date of this Petition and Order to Show Cause, and all

subsequent court dates, the original petition of Respondent-Candidate Rosalyn Taylor, the

original GENERAL and SPECIFIC OBJECTIONS to the petition filed by Petitioner, including
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the original affidavits of Dawn Taylor, Willie Colbert, Dianna Greene, Sarah Trapp, Nick
Calabretta, Willie Spigner, and Tony Daniels, and all documents constituting the records of
proceedings by, of, and before the ECBOE in relation to the petition of Respondent-Candidate
Taylor and the Board’s actions with respect thereto;
RESPONSIVE PAPERS

and it is further

ORDERED, that the Respondents shall file their verified answer to the petition, and
affidavits or other responding papers, including motion papers, to the Court and deliver them to
Petitioner’ counsel, no later than the £ 7¢C aum. / p.m. the 5&7‘}/7",’ day of April 2013;
and it is further

ORDERED, that the Respondents shall also deliver, in addition to the paper copy of the
documents referred to above, an electronic copy of their verified answers and affidavits or other
responding papers, including motion papers, to the Petitioner’s counsel at

jerome.schad91gmail.com as early as feasibly possible prior to service and filing of the

original paper originals of said documents; and it is further

ORDERED, that the Respondent-Candidate and Respondent Board of Elections, in their
answering papers, shall set forth an e-mail address to which communications from the Court and
each party’s attorney may transmit an electrc}nic copy of responding and/or reply papers.

RDW;T"‘AU-e?' A Blhwste,” oW adrve g o€ Hen T0>¥‘}“tl
. Glowens rt, Justice of the Supreme Court
County of Erie

GRANTED: April E} 2013

ERIKA TRUEHEART . .
Court Clerk GRAN TED

APR 19 2013

TS

ERIKA TRUEHEART
COURT CLERK Page 5 of 5
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Application of
KATHY EVANS-BROWN
234 Bakos Street
Buffalo, NY 14206
Petitioner

\4

ROSALYN TAYLOR,
30 Courtland Avenue
Buffalo, NY 14215
Respondent-Candidate,

ERIE COUNTY BOARD OF ELECTIONS,
RALPH M. MOHR and DENNIS E. WARD, Commissioners of the Erie
County Board of Elections
134 West Eagle Street
Buffalo, NY 14202
Respondents.

For an Order and Judgment pursuant to New York Election Law Articles 6 -

and 16 and Education Law Article 52, specifically, Section 2553(10)
invalidating Respondent-Candidate Rosalyn Taylor’s Nominating Petition
Buffalo School Board filed with the Erie County Board of Elections on
April 3, 2013 and removing her name from the Ballot for the May 7, 2013
Buffalo School Board election.

VERIFIED
PETITION

INDEX NO.
2013-00]213

TO THE NEW YORK STATE SUPREME COURT - ERIE COUNTY:

Petitioner KATHY EVANS-BROWN, by her attorney, Jerome D. Schad, Esq., for her Verified

Petition, does allege upon information and belief:

PETITIONER

1. Petitioner, KATHY EVANS-BROWN, resides at 234 Bakos Street, Buffalo, NY 14215 within

the County of Erie, State of New York.





2. Petitioner is a registered voter of the City School District of the City of Buffalo [hereinafter the
“Buffalo School District”] and resides within the geographic boundaries of the East Subdistrict
of the Buffalo School District.

3. Petitioner is an objector to the BUFFALO SCHOOL BOARD NOMINATING PETITION for
the public office of Board Member filed by Respondent-Candidate Rosalyn Taylor as a
candidate from, and to represent, the residents of the East Subdistrict, having duly filed timely
general and specific objections with the Respondent ECBOE.

RESPONDENTS:

4. Respondent, ROSALYN TAYLOR, resides at 30 Cortland Avenue, Buffalo, NY 14215.

5. Respondent ERIE COUNTY BOARD OF ELECTIONS (Ralph M. Mohr and Dennis E. Ward,
Commissioners) (heretofore and hereinafter, the “ECBOE”) is the administrative agency
charged with the legal duty to implement the requirements of the New York State Education
Law Section 2553 and Election Law for conducting the election of individuals to become
members of the Buffalo Board of Education, including the duty to preserve the integrity of the
election process and to make determinations regarding the sufficiency of the independent
nominating petitions required to be filed with the ECBOE in order for a person to be eligible to
have their name appear on the ballot as a candidate for board member of the Buffalo Board of
Education.

JURISDICTION

6. New York State Education Law Section 2553(10)(d)(1) provides that each candidate for
election as a member of the board of education from a city subdistrict in the City of Buffalo
shall be required to file “a petition containing signatures of at least five hundred registered

voters of such city school subdistrict in which he is a candidate” and that statutory requirement
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10.

1.

applies to the petition filed by Respondent-Candidate Roslyn Taylor with the ECBOE on April
3, 2013 to be a candidate for the Board of Education from the East Subdistrict.

New York State Education Law Section 2553 imposes certain requirements regarding the form
and content of petitions to be come a candidate for the Buffalo Board of Education and
specifically directs that the election of members of the Buffalo Board of Education shall be
governed by the provisions of the Election Law in the same manner as candidates for office
generally to be elected by the voters of the City of Buffalo.

This is a special proceeding arising under the New York State Education Law Article 52,
specifically Section 2553, and the New York State Election Law Article 16, including but not
limited to, Sections 6-134, 6-154, 16-100, and 16-102.

The Supreme Court has jurisdiction to grant summary relief against the Respondent-Candidate
and the ECBOE.

The Supreme Court has jurisdiction to invalidate the Petition filed by Rosalyn Taylor and to
order the Respondent ECBOE to refuse to accept or otherwise reject Respondent-Candidate
Taylor’s Petition and to order that the ECBOE not place the name of Rosalyn Taylor on the May
7, 2013 Ballot and to direct such other and further relief as may be required under the facts and

circumstances herein.

STANDING

Petitioner is a resident of the City of Buffalo in the East Subdistrict of the Buffalo School
District and a registered voter eligible to vote for the school board candidate from the East

Subdistrict.

Verified Petition Page 3 of 16





12.

13.

14.

15.

16.

Petitioner caused to be timely filed in the office of the Respondent ECBOE “GENERAL
OBJECTIONS TO NOMINATING PETITION” to the petition of Respondent-Candidate
Taylor, pursuant to Election Law Section 6-154, on or about April 7, 2013, and timely served a
copy of said general objections upon Respondent-Candidate Taylor on that same date by
certified mail at her address of 30 Courtland Avenue, Buffalo, NY 14215.

Petitioner caused to be timely filed in the office of the Respondent ECBOE “SPECIFIC
OBJECTIONS?” to the petition of Respondent-Candidate Taylor, pursuant to Election Law
Section 6-154, on or about April 15, 2013, and timely served a copy of said specific objections
upon Respondent-Candidate Taylor on the same date by certified mail at her address of 30
Courtland Avenue, Buffalo, NY 14215.

Petitioner has standing to seek to the relief sought herein and in the attached Order to Show

Cause.

RESPONDENT-CANDIDATE TAYLOR’S INVALID PETITION

Respondent-Candidate Taylor’s “NOMINATING PETITION BUFFALO SCHOOL BOARD”
in its original form as filed with Respondent ECBOE purports to contain 1386 valid signatures
of registered voters residing in the East Subdistrict but, in fact, contains no more than 268
possibly valid signatures and at least 1118 invalid signatures or purported signatures. Petitioner
incorporates by reference Respondent-Candidate Taylor’s original petition as filed with the
ECBOE as if fully set forth and to be produced by the ECBOE to the Court on the return date of
this proceeding.

Petitioner incorporates her “GENERAL OBJECTIONS TO NOMINATING PETITION” dated

April 7,2013 and her “SPECIFIC OBJECTIONS” dated April 15, 2013 filed with the ECBOE,
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17.

18.

as if fully set forth and to be produced by the ECBOE to the Court on the return date of this
proceeding.

Taylor’s Invalid Signatures on a Line-by-Line Basis
Upon information and belief, nine hundred eighty [980] individual signatures are invalid for one
or more of the 18 categories of deficiencies listed in Petitioner’s SPECIFIC OBJECTIONS and,
based on such individual objections, Respondent-Candidate Taylor has failed to submit a
petition with the minimum-required 500 valid signatures.
The list below contains the separate grounds on which objections to specific individual
signatures were made in Petitioner’s SPECIFIC OBJECTIONS, and which are made here,

requiring that the Court determine the objected-to signatures are invalid:

Identifier
on
Specific Description
Objections -
Filed By
Petitioner
against
Taylor Petition
1A Signature without proper date of signing
2A Signature dated prior to the first day for signing
3A Signature date prior to preceding date(s) listed on petition
4A Signature dated after date set forth in affidavit of Subscribing Witness
S5A Signature of person whose signatures are not identifiable
6A Signature of persons with unidentifiable or missing given name
7A Signature of persons with initials not identifiable with register
8A Signature of persons whose names are hand printed
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1dentifier
on
Specific Description
Objections
Filed By
Petitioner
against
Taylor Petition
9A
Signature of persons with incomplete or no residence address set forth
Signature of persons not registered at address set forth in petition on
10A date of signing
11A Signature of person with mailing address rather than residence address
set forth
12A Signature of persons who do not reside in political unit of East
Subdistrict
13A Signature of person with no town or city set forth
14A Signature of person not registered in town or city as set forth on date of
signing
15A Signature of person who witnessed own signature
16A Signature of person who signed petition for office on same date or
earlier date
18A Signature of person written in lead pencil

Invalid Signatures due to Witness Statement Error and/or Fraud
19. Upon information and belief, defects, deficiencies and/or fraud by the “subscribing witness” on
twenty-two [22] pages of the Taylor petition [pages 19, 36, 38, 41, 47, 48, 49, 50, 51, 54, 55, 57,
63, 68, 69, 70, 72, 74, 81, 82, 82, & 83] by reason of one or more of the 11 categories of

deficiencies listed in Petitioner’s SPECIFIC OBJECTIONS require this Court to invalidate all
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six hundred seventeen [617] signatures on those petition pages, including one hundred twenty-

eight [128] of which might otherwise be valid for lack of an individual signature deficiency.

Invalid Pages Due to Permeation of Fraud

. The list below contains the separate grounds on which objections to the subscribing witness
statement and signatures were made in Petitioner’s SPECIFIC OBJECTIONS and which are
made here. The Court should review the objected-to petition pages on which such subscribing

witness statements appear, and thereafter, invalidate all of the signatures on such pages:

ldentifier Description
on
Specific
Objections
Filed against
Taylor
Petition
1B Subscribing witness who is not a registered voter
3B Subscribing witness who is not otherwise qualified to circulate the
petition
4B Subscribing witness who fails to set forth correct residence address
5B Subscribing witness who fails to set forth correct number of signatures

subscribed to

6B Subscribing witness who fails to set forth a proper date of signing

7B Subscribing witness who is not identified by correct city or town, or
county

8B Subscribing witness of notary public or commissioner of deeds who

fails to set forth official title

9B Subscribing witness who fails to initial modifications
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21.

22,

23.

24,

25.

10B Subscribing Statement modified by person other than subscribing
witness

11B Subscribing Statement missing second witness identifying information
(name and address)

12B Subscribing witness did not witness signatures on page as described by
accompanying affidavit [i.e., one of the seven affidavits (Dawn Taylor,
Willie Colbert, Dianna Greene, Sarah Trapp, Nick Calabretta, Willie
Spigner, and tony Daniels) which are attached to the SPECIFIC
OBJECTIONS '

The affidavit of Dawn Taylor, date April 13, 2013, and timely filed with the ECBOE, sets forth
sworn information that James Mayberry, the person who signed petition page 36 as the witness
to the signatures thereon, was NOT the person who obtained Dawn Taylor’s signature on
Respondent-Candidate Taylor’s petition at line 1 of page 36.

The Dawn Taylor affidavit requires that this Court make a finding of fraud with respect to page
36 of the Taylor petition.

The affidavit of Willie S. Colbert, dated April 13, 2013, and timely filed with the ECBOE, sets
forth sworn information that James Mayberry, the person who signed petition page 36 as the
witness to the signatures thereon, was NOT the person who obtained Willie Colbert’s signature
on Respondent-Candidate Taylor’s petition at line 5 of page 36, but rather the person was one
Don Allen Jr.

The Willie Colbert affidavit requires that this Court make a finding of fraud with respect to page
36 of the Taylor petition.

The affidavit of Dianna Greene, dated April 13, 2013, and timely filed with the ECBOE, sets
forth sworn information that Respondent-Candidate Rosalyn Taylor, the person who signed

petition page 72 as the witness to the signatures thereon, was NOT the person who obtained
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26.

27.

28.

29.

30.

31

Dianna Greene’s signature on Respondent-Candidate Taylor’s petition at line 15 of page 72, but
rather the person was one Earl Smith.

The Dianna Green affidavit requires that this Court make a finding of fraud with respect to
Taylor petition page 72 and that Candidate Taylor herself committed the fraud.

The affidavit of Sarah Trapp, dated April 13, 2013, and timely filed with the ECBOE, sets forth
sworn information that Respondent-Candidate Rosalyn Taylor, the person who signed petition
page 72, as the witness to the signatures thereon, was NOT the person who obtained Sarah
Trapp’s signature on Respondent-Candidate Taylor’s petition at line 14 on page 72.

The Sarah Trapp affidavit requires that the Court make a finding of fraud with respect to Taylor
petition page 72 and that Candidate Taylor herself committed the fraud.

The affidavit of Nick Calabretta, dated April 13, 2013, and timely filed with the ECBOE, sets
forth sworn information that Respondent-Candidate Rosalyn Taylor, the person who signed
petition page 74, as the witness to the signatures thereon, was NOT the person who obtained
Nick Calabretta’s signature on Respondent-Candidate Taylor’s petition at line 22 of page 74,
but rather a slim black woman approximately five feet four inches tall and approximately 50
years of age, wearing glasses, was the person who obtained the signature at line 22 of page 74.
The Nick Calabretta affidavit requires that the Court make a finding of fraud with respect to
Taylor petition page 74 and that Candidate Taylor herself committed the fraud.

The affidavit of Willie Spigner, dated April 13, 2013, and timely filed with the ECBOE, sets
forth sworn information that Respondent-Candidate Taylor, the person who signed petition page
74, as the witness to the signatures thereon, was NOT the person who obtained Willie Spigner’s

signature on Respondent-Candidate Taylor’s petition at line 12 or page 74, but rather a black
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32.

33.

34.

35.

36.

37.

38.

male, approximately six feet tall, weighing approximately 160 pounds and between the ages of
35 and 40, was the person who obtained Willie Spigner’s signature at line 12 of page 74.

The Willie Spigner affidavit requires that the Court make a finding of fraud with respect to
Taylor petition page 74 and that the fraud was committee by Candidate Taylor herself.

The affidavit (;f Tony Daniels, dated April 13, 2013, and timely filed with the ECBOE, sets
forth information that Respondent-Candidate Taylor, the person who signed petition page 48, as
the witness to the signatures thereon, was NOT the person who obtained Tony Daniels’
signature on Respondent-Candidate Taylor’s petition at line 14 of page 48, but rather an
African-American woman approximately five feet eleven inches tall and described as skinny
was the person who obtained Tony Daniels’ signature.

The Tony Daniels affidavit requires that the Court make a finding of fraud with respect to page
48 of the Taylor petition and that Candidate Taylor herself committed the fraud.

The signature on the statement of witness on page 51 of the Taylor petition is by a John S.
White who purports to have witnessed thirteen [13] of twenty-four [24] people sign the petition
by “printing” their name on the petition on March 13, 2013.

By mere visual examination of the purported “printed” signatures, any examiner, including this
Court, must necessarily conclude that the purported signatures were NOT by separate
individuals but rather some or all of those “printed” signatures were made by the same person.
The witness, John S. White, cannot have truthfully swomn to the “statement of witness” that each
of the signatures was by the individual named and separately signed before him.

By reason of the information contained in the four corners of page 51 of the Taylor petition, the

Court must make a finding of fraud with respect to page 51 of the Taylor petition.
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39.

40.

41.

42,

43.

44,

The signature on the statement of witness on page 14 of the Taylor petition is by an Anton
Hicks who purports to have witnessed six [6] of six [6] people sign the petition by “printing”
their name on the petition on March 27, 2013,
By mere visual examination of the purported “printed” signatures, any examiner, including this
Court, must necessarily conclude that the purported signatures were NOT by separate
individuals but rather some or all of those “printed” signatures were made by the same person.
The witness, Anton Hicks, cannot have truthfully sworn to the “statement of witness” that each
of the signatures was by the individual named and separately signed before him.
By reason of the information contained in the four corners of page 14 of the Taylor petition, the
Court must make a finding of fraud with respect to page 14 of the Taylor petition.

Taint of 498 signatures procured by misconduct of four witnesses
By reason of the circumstances of misconduct by the above-mentioned four procuring
witnesses, all pages of signatures of purported voters obtained by those four witnesses, James
Mayberry [witness to Taylor petition pages 29, 36 & 37 bearing 43 total signatures], Anton
Hicks [witness to Taylor petition pages 14 & 31 bearing 18 signatures], John S. White [witness
to Taylor petition pages 16, 32, 44, 51, 57, 58, 71, 79, & 80 bearing 188 signatures] and Rosalyn
Taylor [witness to Taylor petition pages, 2, 9, 26, 33, 47, 48, 49, 61, 68, 70, 72, 73, 74, 75, & 82
bearing 249 signatures] should be stricken as tainted by fraud and/or other misconduct.
The total number of signatures procured by witnesses, James Mayberry, Anton Hicks, John S.
White and Rosalyn Taylor are 498 signatures and should be stricken from the Taylor petition

filed with the ECBOE.
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45.

46.

47.

48.

49.

50.

51.

Respondent-Taylor’s Extensive Involvement in Signature Statement Irregularities

Upon information and belief, Respondent-Candidate Taylor purports to have witnessed
signatures on fifteen [15] petition pages numbered 2, 9, 26, 33, 47, 48, 49, 61, 68, 70, 72, 73, 74,
75, and 82, multiple pages of which contain irregularities as to the witness statement at the foot
of each petition page.

Respondent-Candidate Taylor’s petition pages 68 and 70 contain the purported signatures of
two persons as witnesses, one of which is Respondent-Candidate Taylor.

Neither this Court nor the ECBOE can determine, from the four corners of the Taylor petition,
whether one or both persons are a witness to some or all of the people whose names appear on
the petition, and by reason thereof this Court must invalidate the 50 signatures on pages 61 and
68 for misrepresentation as to their validity.

Respondent-Candidate Taylor’s petition pages 47 and 61contain the purported signatures of two
persons as witnesses, one of which is Respondent-Candidate Taylor, but the signature of Taylor
is crossed out after, apparently, she signed as the witness to 47 signatures.

Under the circumstances, of the witness signatures on pages 47 and 61, the ECBOE and this
Court cannot determine which signatures on those pages were witnessed by which person.
Given the totality of the extensive involvement of Respondent-Candidate Taylor in the
petitioning and existence of other witnesses who procured signatures under circumstances that

constitute fraud, the Court must strike the entire Taylor petition as permeated by fraud.
Time is of the Essence:

May 7, 2013 is Election Day for the election of members of the Buffalo Board of Education and

is fast approaching.
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52. Since Respondent ECBOE is required to print the ballots and conduct the election, time is of the
essence and requires immediate judicial intervention for the relief sought herein seeking the
invalidation of Respondent-Candidate Taylor’s petition and for such other relief as the Court
may deem appropriate and necessary under the Election Law and the Education Law of the State
of New York.

53. Petitioner has made no previous application to this, or any other, Court for the relief sought

herein.

RELIEF REQUESTED
WHEREFORE, Petitioner requests that this Court direct entry of an Order and Judgment granting
the following relief:
1. An Order to Show Cause in the form as attached hereto with provisions for court-
directed service of the Order to Show Cause and Petition as set forth in the Order to
Show Cause; and
2. An Order, pursuant to Election Law Articles 6 and 16 and Education Law Section
2553(10), invaliding that the petition of Respondent-Candidate Rosalyn Taylor, to be a
candidate for the public office of member of the Buffalo Board of Education by reason
of the fact that said petition contains less than the minimum of 500 valid signatures as
required by Education Law Section 2553(10)(d)(1) in order for a person’s name to
appear on the ballot;
3. An Order determining that the petition of Respondent-Candidate Rosalyn Taylor, is
invalid (a) by reason of multiple failures to obtain a sufficient number valid signatures

from registered voters in the East Subdistrict, (b) by reason of deficiencies in the witness
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statements on multiple pages of the petition such that entire pages of the petition,
including otherwise valid signatures thereon, must be stricken and invalidated and (c) if
the Court so determines, by reason of the Candidate’s participation in the fraudulent
procurement of invalid signatures on petition pages sufficiently extensive that the Court
determines that the entire petition is permeated with fraud; and

4. An Order directing the Board of Election to invalidate the petition of Respondent-
Candidate Rosalyn Taylor to be a candidate for the public office of member of the
Buffalo Board of Education, and if the ECBOE has made an administrative
determination of validity prior to the conclusion of this proceeding, overruling and
setting aside the decision of the ECBOE and directing the ECBOE to invalidate the
Taylor petition and directing the ECBOE to print ballots for the May 7, 2013 school
board election without the name of Rosalyn Taylor appearing thereon as a candidate for
the Buffalo Board of Education; and

5. An Order directing the ECBOE to produce to the Court on the return date of this Petition
and Order to Show Cause, and all subsequent court dates, the original petition of
Respondent-Candidate Rosalyn Taylor, the original GENERAL and SPECIFIC
OBJECTIONS to the petition filed by Petitioner and all documents constituting the
records of proceedings by, of, and before the ECBOE in relation to the petition of
Respondent-Candidate Taylor and the Board’s actions with respect thereto;

6. Granting such other, further and different relief as the Court may deem just and
appropriate, including costs and disbursements.

Dated: April 1@, 2013
Buffalo, New York
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Verified Petition

199 Meadowview Lane
Williamsville, NY 14221-3531
716.634.8906

716.445.0842 (cell)
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VERIFICATION:

STATE OF NEW YORK)
COUNTY OF ERIE ) ss.

Kathy Evans-Brown being duly sworn deposes and says that he is the
PETITIONER in this action; that he has read the foregoing VERIFIED PETITION and knows
the contents thereof; that the same is true to the knowledge of deponent, except as to the matters
therein stated to be alleged on information and belief, and that as to those matters he believes them
to be true.

-

Swo;utcﬂ%t@zhis
/day’of April 2/0

Jerome
- Notary Public

) Qualified in Erie County

= My Commission Expires June 30, 2015
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MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

COUNTY EXECUTIVE
JEREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
April 22,2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: People of the State of New York v.
Charles Peter Faso IV

Document Received: Order to Show Cause

Name of Claimant: Charles Peter Faso IV

Claimant's attorney: Bruce Kirby, Esq.
75 Fairfield Avenue
PO Box 1712

Buffalo, New York 14215

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: [7\AC//\A/(/{A QNK\-V

"Michelle M. Parker
First Assistant County Attorney

MMP:did

Enclosure

95 FRANKIIN STREET. ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 838-2200 — WW W FRIE GOV
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DEPARTMENT OF LAW Assistant County Atto
rney

At a Special Term of the County Court held

in and for the Count of Erie and State of New York
at Buffalo New York on the [§#day of

April , 2013

Present: HON. SHEILA A. DiTULLIO, .J.C.C

STATE OF NEW YORK Indictment No. 98-0827
COUNTY COURT : COUNTY OF ERIE SCI No. 115853

THE PEOPLE OF THE STATE OF NEW YORK

AGAINST

CHARLES PETER FASO IV ORDER TO SHOW CAUSE

Defendant

The above entitled action having been brought before this Court, and the
Defendant, Charles Peter Faso, IV having appeared by his attorney, Bruce Kirby, Esq.,
as the said Defendant is applying to this Court for an Order pursuant to CPL 160.58
conditionally sealing his criminal conviction by plea to Penal Law Section 110/220.39-04
Attempted Criminal sale of a Controlled Substance in the Third (3™ ) Degree.

NOW, upon reading and filing the affidavit of Bruce Kirby, Esq., swomn to
on April 16, 2013, let the Erie County Department of Probation show cause before this
Court located at 25 Delaware Avenue, Buffalo NY 14202 , Part #7on the 6™ day of May
2013 at 2:00 o’ clock in the afternoon of that day or as soon as counsel may be heard why

an Order should not be granted permitting the Erie County Dep'ai‘tment of Probation to





release and make available for inspection and phofo copying by Bruce Kirby, Esq., of any
and all reports concerning Defendant’s drug treatment program and mental health
freatment program.

SUFFICIENT REASON APPEARING, let personal service of this Order
to Show cause with its supporting affidavit upon the Erie County Department of
Probation and the Erie County Attorney and the Erie County District Attorney on or
before 4:00PM April 19, 2013 be deemed good and sufficient service.

Honorable Sheila A. DiTullio, J.c.c.

GRANTED
Buffalo, New York

APR 18 2B

Date

éou%lerk l





STATE OF NEW YORK
COUNTY COURT : COUNTY OF ERIE

THE PEOPLE OF THE STATE OF NEW YORK Indictment No 98-0827
SCI No. 11853
AGAINST
CHARLES PETER FASO IV

Defendant

STATE OF NEW YORK)
COUNTY OF ERIE ) SS:

[, Bruce Kirby, being duly sworn deposes and say that:

1. Your deponent is admitted to practice law in the State of New York and
makes this affidavit is support of the Defendant, Charles Peter Faso, IV application to
this Court for an Order pursuant to CPL 160.05 conditionally sealing his criminal Class
“C” Felony.

2. Defendant was charged with Criminal Sale of a Controlled Substance
pursuant to Penal Law Section 220.41-4 Criminal Sale of a Controlled Substance in the
Second (2’d) Degree.

3. The Honorable Sheila A. DiTullio on September 23, 1998 sentenced,
Defendant, Charles Peter Faso IV to five (5) years probation after his plea to Attempted
Criminal Sale of a Controlled Substance in the Third (3") Degree, “C” Felony.

4, The Erie County Department of Probation has advised your deponent





that it needs a Court Order to release any records it may have concerning the defendant’s
drug and mental health treatment programs.

5.  Attached are copies of the Order of Probation by the Hon Sheila A DiTullio
dated 9-23-1998 and a letter from the Erie County Department of Probation to the Hon

Sheila A. DiTullio dated May 18, 1999

WHEREFORE your deponent respectfully requests an Order permitting your
Deponent examination and copying of pertinent records held by the Erie County
department of Probation concerning defendant’s drug / mental health treatment programs

for the purposes of applying for an Order conditionally sealing of the defendant’s

controlled substance conviction pursuant to N. Y. CBETAW Section 160.58 and for such

other relief deemed just and proper by the Court

Bl\§ Kirby /
Sworn to before me April 16, 2013
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County of Erie

Dennis T. Gorski
County Executive

Department of Probation
Camille Brandon
Coordinator
PreTrial Services

Christopher C. Clark

Director

Gerald P. Fronckowiak
Deputy Director

May 18, 1999

Honorable Sheila DiTullio
Judge, Erie County Court
County Hall

Buffalo, New York 14202

RE: Charles Faso
Indictment #98-0827

Your Honor;

On September 23, 1998, you sentenced the above defendant to five years probation under
the Intensive Supervision Program following his plea of guilty to Attempted Criminal Sale of a
Controlled Substance, 3™ Degree.

Initially Mr. Faso’s case was to be transferred to Niagara County, his county of residence,
however, in November of 1998 he returned to Erie County. Since that time his case has been
supervised under the Intensive Supervision Program of Erie County.

To date, Mr. Faso has made a good adjustment to community supervision. He is
attending school full-time, works part-time and is completing his community service at the
Diabetes Association located in the Town of Ambherst. He has paid his mandatory surcharge in
full. This department has conducted random urinalysis and he has been found to be negative for

the use of any illegal substances.

It is currently recommended that the special condition of intensive supervision be deleted
for this offender. This would allow Mr. Faso’s case to be transferred to regular supervision for
the balance of his probationary sentence. Does the Court concur ?

25 Delaware Avenue, Buffalo, New York 14202-3903 (716)858-8200 Fax (716)858-8194  Internet - www.erie.gov
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Respectfully submitted,

CS/cls Christine Scinta
5/18/99 Probation Officer
Approved:

Terey 2 PN

Nancy Waterman
Probation Supervisor

Court’s Order A~ O rorsyead— .ésxd_ﬂ_«m.g_wﬂeaaq,

N A o LA/ pg

Judge’s Signature Date
SHEILA A DITULLIO, J.C.C.

25 Delaware Avenue, Buffalo, New York 14202-3903 (716)858-8200 Fax (716)858-8194  Intemnet - www.erie.gov







MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

April 29, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Hale, Terrell v. County of Erie, Erie
County Holding Center and Deputy

Murphy

Document Received: Notice of Claim

Name of Claimant: Terrell Hale

ICN #61565

Erie County Holding Center
40 Delaware Avenue
Buffalo, New York 14202

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

MMP:dld
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: m\dwUu\ [ S
Michelle M. Parker
First Assistant County Attorney

95 FRANKLIN STREFT, ROOM 1634, B kAT O, NEW YORK 14202 - PHON .. (7 16) 858-2200 - W W W.ERIELGOV





SUPREME COURT OF THE STATE OF NEW YORK .
COUNTY OF ERIE ‘
X

Claimant,
NOTICE OF CLAIM

—TERRE)  HalE Bl b3S

THE COUNTIY OF ERIE, EP/E C’OU./J\// ho/d/{/j‘ CEN‘/Q, DEPUA/ /ﬂdE/-)hy

Defendant.

TO: COUNTY OF ERIE
DEPARTMENT OF LAW
95 Franklin Street / Room 1634
BUFFALO, NEW YORK 14202

PLEASE TAKE NOTICE that —eppi// Jo/e , hereby

claims and demands, pursuant to §50-e of the General Muhicipal Law,

damages against the COUNTY OF ERIE for damages sustained by Claimant

by reason of the wrongful, unlawful, negligent and careless-acts and

omissions of the COUNTY OF ERIE, its agents, servants or enmployees;

and in support thereof, the Claimant states:

The name and post office address of the claimant is:

1l
“TEPPE) HoEF # /565
E.c.m.¢C
_ Yo \Ela.paeg /)V/FL/Z,OZ
2, Tﬁ?? ¢T24% is™Por damages sustained by the Clalmant while

he was an inmate at the Erie County Holding Center, 40 Delaware Avenue,

Buffalo, New York 14202-3999.





3. The wrongful, unlawful, negligent and careless acts and

omissions of the COUNTY OF ERIE, its agents, servants or employees,
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4. Take further notice that claimant demands payment of his
claim, and unless the claim is paid within a reasonable amount of
time, and unless the claim is paid within a reasonable amount of
time, it is the intention of the claimant to commence a lawsuit against
the COUNTY OF ERIE to recover sums claimed as to the damages and

injuries sustained by .then.
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VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) SS.;
CITY OF BUFFALO )

~T ERRE) M aE » being duly sworn, deposes
and says that he is the claimant in the within proceeding and has read
the foregoing Notice of Claim and knows the contents of same to be
true to his own knowledge, save those matters therein alleged upon
information and belief, and as to those matters, the same he believes

to be true.

/% /wcé/g :

Sworn to before me this \i

day of SYLVIA M, ONEAL
y f? é)QUB mmﬁgmgﬁ&gﬂnozﬂ?ms
C 0 / My Commmuon Expires Dec. 31, _ﬂ/
(jgz [ ﬂg{
ty&y Public






COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHFLLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
' MARK C. POLONCARZ
COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

April 29, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Jordan, Stephen v. Erie County
Executive, Erie County Attorney and
Erie County Sheriff

Document Received: Notice of Claim

Name of Claimant: Stephen Jordan
145 East Amberst Street
Buffalo, New York 14215

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: j /)\/\ C//\rv{/(« ‘,)W R
Michelle M. Parker
First Assistant County Atlomey

MMP:did

Enclosure

9S FRANKLIN SIREFT, ROOM 1634, Buiru oo NEW YORK 14202 - PHONE: (716) 858-22000— WWW . ERIL.GOV





DECETTED
Notice of Claim ﬂ R LJ
APR 25 2013 —/ ‘0
To: Erie County Executive o \,} v
. ERIE COUNTY
County Attorney for the County of Erie ! DEPARTMENT OF LAW

Erie County Sheriff

PLEAES TAKE NOTICE that Stephen Jordan, the claimant, hereby makes claim
against the County of Erie, State of New York, for damages sustained by him for
personal injury as follows:

rs
The claimant’s post-office address is 145 East Amherst, Buffalo, New York 14215

The date upon which the injury complained of occurred was the 21st day of February,
2013 on or about the hour of 7:30 P.M and continuing thereafter.

The injuries sustained by the claimant by reason thereot are more particularly
described as follows:
Headaches and General Pain

The injuries complained of were sustained as a result of the negligence of said county
in its care and management of the Erie County Correctional Facility, 11581 Walden
Avenue, Alden New York 14004 which said tacility was wholly under its operation
and control. Claimant was incarcerated at said facility, and thus in the care and
custody of said Erie County sheriff. Claimant requested medical care in the form of
medication and to be seen by a physician,

Due to the wrongful denial of medication and medical care, Claimant was to suffer
the fove described injuries.

By reason thereof, the claimant sustained injury to his person due to said county’s
negligence and/or wrongful denial of medical care.

The Claimant presents this claim and demand for adjustment and payment and gives
notice that unless his claim is adjusted and paid within the time provided by law from
the date of its presentation, it is claimant’s intention to commence an action thereon.

Dated April 15,2013 Stephen Jordan-Pro Se
East Amherst *'@¢¢
Buffalo, New York
(716)-536- 7786






MICHAEL A. SIRAGLSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE
MARK C. POLONCARZ

COUNTY EXECUTIVE

DEPARTMENT OF LAW

MICHEI ILE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

April 25, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Manufacturers and Traders Trust
Company v. David J. Shenk, solely in
his capacity as the Comptroller of Erie
County, New York, et al.

Notice of Motion with Motion

Manufacturers and Traders Trust
Company

Anthony R. Hanley, Esq.
Costelio Cooney Fearon PLLC
5701 West Genesee Street
Camillus, New York 13031

Should you have any questions, please call.

MMP:dld
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

’ ]n’ # - 3
o s chdin oo
Michelle M. Parker
First Assistant County Attorney

95 FRANKUIN SIREET. ROOM 1634, BUrEATO. NEW YORK 14202 — PHONE: (716) 838-2200 - WWW . ERIE.GOV





STATE OF NEW YORK

SUPREME COURT COUNTY OF ERIE
MANUFACTURERS AND TRADERS TRUST COMPANY, Index No. 12012-608374
RJI No.
Plaintiff,
-vs- ORDER AND JUDGMENT

ACEA M. MOSEY, Erie County Public Administrator, as
Administrator of the Estate of Fred S. Fischer;

ERIE COUNTY MEDICAL CENTER;

MARK J. COUGHLIN a/k/a MARK COUGHLIN, as
Devisee in the Estate of Fred S. Fischer;

DIANE COUGHLIN, as Devisee in the Estate of Fred S.
Fischer;

MARY C. JACKSON, as Devisee in the Estate of Fred S.
Fischer;

UNIFUND CCR PARTNERS ASSIGNEE OF CITIBANK
UNIVERSAL CARD;

MIDLAND CREDIT MANAGEMENT, INC.;

CSGA, LLG;

DAVID J. SHENK; solely in his capacity as the Comptroller
of Erie County, State of New York;

Defendants.

Plaintiff, Manufacturers and Traders Trust Company (“Plaintiff”’), having moved this Court for a
declaratory judgment in its favor against the Defendant Claimants entitling it to an order 1) directing
payment by the Defendant David J. Shenk, solely in his capacity as the Comptroller of Erie County and
Custodian of Funds in the amount of $29,610.56, from the funds held on deposit (the “Funds”) from a tax
sale of property formerly owned by Fred S. Fischer, now deceased (“Decedent Fischer”), in order to satisfy
an outstanding debt to Plaintiff by Decedent Fischer, and 2) discontinuing the action against defendant
CSGA, LLC; and the motion having regularly come on to be heard,

NOW, upon reading and filing the Notice of Motion and supporting affidavit of Anthony R. Hanley,

sworn to the 26th day of March, 2013, and the exhibits annexed thereto, together with proof of service





thereof, and after hearing Costello, Cooney & Fearon, PLLC, Anthony R. Hanley, Esq., of counsel, attorneys
for the Plaintiff, in support of said motion, and there being no opposition thereto and due deliberation having
been had thereon, it is |

ORDERED, ADJUDGED AND DECREED, that this action is hereby discontinued against
defendant CSGA, LLC; and it is further

ORDERED, ADJUDGED AND DECREED, that Plaintiff’s motion seeking a declaratory judgment
in its favor against the remaining Defendants as possible competing creditors with respect to the payment
hereby sought from the Funds, is hereby and in all respects granted; and it is further

ORDERED, ADJUDGED AND DECREED, that Plaintiff is entitled to payment by Defendant
Custodian of Funds from the Funds in the amount of $29,610.56 on deposit from the tax sale of 608
Crescent Avenue in the City of Buffalo, State of New York, in order to satisfy the outstanding debt owed

to Plaintiff by Decedent Fischer and Custodian of Funds is directed to so pay Plaintiff from said Funds.

DATED:

Buffalo, New York
ENTER: Justice of the Supreme Court

U\WUsers\baw\PL\M&T Fischer arder and judgment wpd





JOSEPH R. GLOWNIA, J.S.C.

STATE OF NEW YORK
SUPREME COURT COUNTY OF ERIE

MANUFACTURERS AND TRADERS TRUST COMPANY,

Plaintiff,
-y§~

ACEA M. MOSEY, Erie County Public Administrator, as
Administrator of the Estate of Fred S. Fischer;

ERIE COUNTY MEDICAL CENTER;

MARK J. COUGHLIN a/k/a MARK COUGHLIN, as
Devisee in the Estate of Fred S. Fischer;

DIANE COUGHLIN, as Devisee in the Estate of Fred S.

Fischer;

MARY C. JACKSON, as Devisee in the Estate of Fred S.
Fischer;

UNIFUND CCR PARTNERS ASSIGNEE OF CITIBANK
UNIVERSAL CARD;

MIDLAND CREDIT MANAGEMENT, INC.;

CSGA, LLG;

DAVID J. SHENK, solely in his capacity as the Comptroller
of Erie County, State of New York;

Index No. 12012-608374
RJI No. '

NOTICE OF MOTION

Defendants,
MOTION MADE BY: Costello, Cooney & Fearon, PLLC, attorneys for the
Plaintiff, Manufacturers and Traders Trust Company.
DATE, TIME AND The . ' dayof_| , 2013, at rfia ady
PLACE OF HEARING: at a motion term of the Supreme Court held in the Erie

County Courthous_c,‘,.‘_(yl_iit&of Buffalo, New York.

SUPPORTING PAPERS: Affidavit of Anthony R. Hanley, Esq., dated the May
of March, 2013, and exhibits annexed thereto.





RELIEF REQUESTED: A declaration of said Plaintiff’s priority rights to payment of
monies from the Funds; and directing payment by Defendant
Custodian of Funds to said Plaintiff from the Funds in the
amount 0f $29,610.56 in order to satisfy the outstanding debt
owed to it by Decedent Fischer; and discontinuing the action
as against defendant, CSGA, LLC; and such other and
further relief as the Court deems just and proper.

ANSWERING PAPERS: Demand is made that Answering papers, if any, must be
served in accordance with CPLR 2214(b), at least seven (7)
days prior to the return date of this motion.

DATED: March a4 ,2013 COSTELLO, COONEY & FEARON, PLLC

Anthony R. % qu
Attorneys for the tiff,

Manufacturers and Traders Trust Company
Office and Post Office Address

5701 West Genesee Street

Camillus, New York 13031

Telephone: (315) 422-1152

TO:

Howard B. Frank

Attorney for Defendant,

Erie County Department of Social Services
95 Franklin Street

Buffalo, New York 14202

Acea M, Mosey, Erie County Public Administrator,
as Administrator of the Estate of Fred S. Fischer
625 Delaware Avenue, #304

Buffalo, New York 14202

Erie County Medical Center
462 Grider Street
Buffalo, New York 14215





Mark J. Coughlin a/k/a Mark Coughlin,
as Devisee in the Estate of Fred S. Fischer
5497 Mapleton Road

Lockport, New York 14094

Diane Coughlin, as Devisee in the
Estate of Fred S. Fischer

5497 Mapleton Road

Lockport, New York 14094

Mary C. Jackson, as Devisee in the
Estate of Fred S. Fischer

80 Knox Avenue

Buffalo, New York 14216

Unifund CCR Partners Assignee of Citibank Universal Card
Unifund CCR

10625 Techwoods Circle

Cincinnati, Ohio 45249

Midland Credit Management, Inc.
3111 Camino Del Rio North, #1300
San Diego, CA 92108

David J. Shenk, solely in his capacity as the Comptroller
of Erie County, State of New York

95 Franklin Street, 7' Floor

Buffalo, New York 14202

Comptroller of Erie County, State of New York
c/o Erie County Attorney

95 Franklin Street, Room 1634

Buffalo, New York 14202

U:\Users\baw\PL\MAT Fischer Notice of Motion for declaratory judgment wpd





STATE OF NEW YORK

SUPREME COURT COUNTY OF ERIE
MANUFACTURERS AND TRADERS TRUST COMPANY, Index No. I 2012-608374
RJI No.
Plaintiff, AFFIDAVIT IN
SUPPORT OF MOTION
-vs- FOR DECLARATORY
JUDGMENT AND FOR
ACEA M. MOSEY, Erie County Public Administrator, as DISTRIBUTION OF
Administrator of the Estate of Fred S. Fischer; SURPLUS MONIES

ERIE COUNTY MEDICAL CENTER;

MARK J. COUGHLIN a/k/a MARK COUGHLIN, as
Devisee in the Estate of Fred S. Fischer;

DIANE COUGHLIN, as Devisee in the Estate of Fred S.
Fischer;

MARY C. JACKSON, as Devisee in the Estate of Fred S.

Fischer;
UNIFUND CCR PARTNERS ASSIGNEE OF CITIBANK

UNIVERSAL CARD;
MIDLAND CREDIT MANAGEMENT, INC.;

CSGA, LLG;
DAVID J. SHENK, solely in his capacity as the Comptroller
of Erie County, State of New York;

Defendants. -

STATE OF NEW YORK )
COUNTY OF ONONDAGA )ss.:

Anthony R. Hanley, being first duly sworn, deposes and says:

1. Your deponent is an attorney licensed to practice law in the State of New York and duly
admitted before this Court. [ am a member of the law firm of Costello, Cooney & Fearon, PLLC, counsel
for the Plaintiff Manufacturers and Traders Trust Company (“Plaintiff”). As such, I am fully familiar with

the facts and circumstances set forth in this Affidavit.





INTRODUCTION

2. This is an action by Plaintiff M&T Bank for declaratory relief to adjudicate possible
competing creditor claims to surplus monies resulting from a tax sale of real property by the County of
Erie. The property is located at 608 Crescent Avenue in the City of Buffalo, State of New York (the
“Premises”). The Premises was formerly owned by the now deceased mortgagor Fred S. Fischer
(hereinafter “Decedent Fischer”). There is presently $65,113.00 in said surplus funds on deposit and
unclaimed with the Custodian of Funds (the “Funds™). The Defendant Claimants all assert or may assert
a lien on the real property subject and subsequent to Plaintiff M&T Bank’s mortgage. Plaintiff M&T
Bank hereby seeks a declaratory judgment in its favor entitling it to a “payout” order from this .Court
with respect to the Funds based on a mortgage it held at the time of the tax sale. A copy of the
Certificate of Amount of Money on Deposit with the Custodian Stakeholder, dated October 22, 2012, is
attached hereto as Exhibit “A".

3. The Summons and Complaint were served upon all defendants, except the defendant
CSGA, LLC. Plaintiff intends to discontinue its action against that defunct corporate defendant in this
instant proceeding. Attached as Exhibit “B” are copies of the Affidavits of Service.

4. The Summons and Complaint served on Defendants seeks an Order in favor of Plaintiff
granting Plaintiff a declaratory judgment in its favor against the Defendant Claimants entitling it to an
Order directing payment by the Defendant Custodian of Funds in the amount of $29,610.56, from the
Funds in order to satisfy the outstanding debt owed to it by Decedent Fischer. A copy of the Summons

and Complaint served is attached hereto as Exhibit “C”.





5. The time to answer the Complaint has expired, and no answer has been interposed by the
Defendants. Defendant Erie County Department of Social Seﬁices appeared through its attorney,
Howard B. Frank. A copy of the Notice of Appearance is attached hereto as Exhibit “D”.

6. That Manufacturers and Traders Trust Company is entitled to a portion of said surplus
monies herein, and that the nature and extent of its claim thereto are set forth in the Summons and
Complaint filed in its behalf with the Clerk of the County of Erie on the 14™ day of December, 2012, a
copy of which is hereto annexed as Exhibit “C”,

7. That true copies of the Home Equity Account Agreement and Disclosure Statement and
recorded Home Equity Line of Credit Account Individual Mortgage executed and delivered by deceased
borrower Fred S. Fischer to Manufacturers and Traders Trust Company are annexed hereto as Exhibits in
the filed Summons and Complaint. Said Mortgage was recorded in the Erie County Clerk’s Office on
April 12, 2006 in Book 13284 of Mortgages at Page 9843&c.

8. That no payments have been made to Plaintiff to reduce its original surplus money claim of
$29,610.56.

9. That the superiority of the claim of Plaintiff arises from its lien upon the mortgaged
premises was acquired on April 12, 2006, by the recording of the mortgage and that all of the other liens

upon the mortgaged premises were acquired subsequent thereto. M&T Bank’s claim has not been

contested.

10. That this action be discontinued against defendant CSGA, LLC, as said defendant is no
longer in business and is by all informal accounts “defunct”. Plaintiff was unable to effect service of the

Summons and Complaint upon said defendant CSGA, LLC and seeks to simply remove it as a party

defendant in this proceeding.





11.  That this affidavit is made for the purpose of obtaining an Order directing distribution to
Manufacturers and Traders Trust Company of the surplus monies herein in the amount of $29,610.56
under the direction of the Court, discontinuing the action against defendant CSGA, LLC, and for such
other and further relief as may be just, proper and equitable.

WHEREFORE, Plaintiff Manufacturers and Traders Trust Company, hereby respectfully
requests that the Court grant in judgment as follows:

A) as against the Defendant Claimants, a declaration of said Plaintiff’s priority rights to

payment of monies from the Funds; and

B) directing payment by Defendant Custodian of Funds to said Plaintiff from the Funds in

the amount of $29,610.56 in order to satisfy the outstanding debt owed to it by Decedent
Fischer; and
)} discontinuing the action as against defendant, CSGA, LLC; and

D) such other and further relief as the Court deems just and proper.

Anthoné @sq.

Subscribed and sworn to before me

BARBARA A. WISNESKI
Notary Public, State of New York

Qual. in Onondaga County No. 4828 83 b
Commission Expires March 30, 20 2

-4-

U\Users\baw\PL\mé&t fischer affidavil in support of motion for default judgment wpd






MICHAEL A, SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ

COUNTY EXECUTIVE
JEREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNz=Y
April 25, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name;: Pierce, Marcellus v. Robert Koch,
Superintendent, Erie County Holding
Center, Andrew W. Evans,
Chairwoman, NYS Division of Parole

Document Received: Order to Show Cause
Name of Claimant: Marcellus Pierce
ICN #35210

Erie County Holding Center
40 Delaware Avenue
Buffalo, New York 14202

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

oy Skt (Girilan

Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure

U5 FRANKIIN STRIET. ROOM 1634, Bt 1FAT 0. NEW YORK 14202 - PHONE: (716) 8IR-2200) - WWW LRIl (,OV





PRESENT: HON. PAULA L. FEROLETO
Justice Presiding

STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

PEOPLE OF THE STATE OF NEW YORK
ex rel. MARCELLUS PIERCE, #35210

Petitioner,
-VS-

ROBERT KOCH, SUPERINTENDENT,
ERIE COUNTY HOLDING CENTER,
ANDREA W. EVANS, CHAIRWOMAN,
NYS DIVISION OF PAROLE,

Respondents.

AT a Special Term of Supreme Court,
held in and for the County of Erie and
State of New York, in the City of Buffalo,
onthe 2 day of April 2013.

_————————

-

P CETVE )

Il

ﬁ APR 24 2013

ey

ERIE COUNTY

ORI# NY 014015J

ORDER

Index No.
1-2013-0960

Upon reading and filing the annexed petition for a writ of habeas corpus, filed

by the above-named petitioner, verified the 26" day of February, 2013, together with

supporting documents, and it appearing that the allegations in the petition, if taken as true,

would not entitle the petitioner to release as a matter of law (CPLR Section 7003 (a); see

People ex rel Douglas v. Vincent, 50 NY2d 901, 903), and it further appearing that petitioner

should pursue any remedy he might have by way of a petition pursuant to Article 78 of the

Civil Practice Law and Rules, it is

DEPARTMENT OF LAW





ORDERED that the said petition for a writ of habeas corpus be and is hereby

denied; and it is further \
| ORDERED that the petition be and is hereby converted to a petition for relief

pursuant to Article 78 of the CPLR; and it is further

ORDERED that the respondents named above Show Cause at a Special Term
of this Court on MAY 22, 2013 before the HON. M. WILLIAM BOLLER, Acting Supreme
Court Justice, in Part 13 at 25 Delaware Avenue, Buffalo, New York, why judgment should
not be made granting the relief demanded in the petition and why such other and further relief
as may seem just and proper to the court should not be allowed; and it is further

ORDERED that Robert Koch, Supeﬁntendent of the Erie County Holding
Center in Buffalo, New York where petitioner is now confined Qill produce the body of
MARCELLUS PIERCE only if the court submits a letter to the superintendent ordering the
production of the petitioner; and it is further

ORDERED that the petitioner’s application for reduced filing fee pursuant to
CPLR 1101(f) is granted since the petitioner has insufficient means to pay the full filing fee;
and it is further

ORDERED that the petitioner will be permitted to pay a reduced filing fee of
| fifteen dollars ($15.00) to proceed with this action. This fee shall be assessed against the

petitioner as an outstanding obligation and collected by the facility in which the petitioner is

lodged; and it is further





ORDERED that the petitioner is not required to make an initial payment of a

portiqn of the reduced filing fee; and it is further ‘

| ORDERED that in the event the petitioner s;xould receive an unfavorable

decision, said petitioner is hereby granted poor person relief pursuant to Article 11 of the Civil

Practice Lawand Ruies for the limited purpose of filing a Notice of Appeal in the Erie County
Clerk's Office without paying the fee required by CPLR 8022(a); and it is further

ORDERED that a waiver of fees for service by publication, for stenographic

transcripts, or for any other cost or fee related to this proceeding in this Court, shall only be

granted upon a separate application to the Court, on notice to the County Attorney of Erie

County, pursuant to CPLR 1101, showing the need therefor; and it is further
M ORDERED that service of a signed and executed copy of this Order to Show
Cause, the petition and any supporting papers, by ordinary First Class mail, upon the named

# «
respondents, Robert Koch and Andrea W. Evans, on or before April 24, 2013 be deemed

adequate. In addition, the petitioher, on or before said date, shall similarly serve the Atto;ey
General at the Buffalo Regional Office, Main Place Towers, 350 Main Street, Suite 300, Buffalo,
New York 14202; and the Erie County Attorney, 95 Franklin Street, Room 1634, Buffalo, New
York 14202; and it is further

ORDERED that it shall be the responsibility of the party seeking an

extension of time to serve papers or seeking an adjournment of this matter to make such

request for an extension of time or an adjournment to Acting Supreme Court Justice






Boller, and any party receiving an adjournment shall notify the other party or parties of

Al
A

\said adjourned date; and it is further
| ORDERED that it is the petitioner’s responsibility to:

(a) Serve a signed and executed copy of this Order to Show Cause, the
petition and any supporting papers as authorized above or by personal service. The reduction of
the filing fee herein does not authorize court personnel to provide photo-reproduction services,
nor service of papers on behalf of a pro se litigant, as these services are not statutorily authorized
under a grant of poor person relief (CPLR 1102).

(b)‘% Submit the original proof of service to the chambers of the Hon. M.
William Boller, 25 Delaware Avenue-Second Floor, Buffalo, New York 14202 at least eight (8)
days prior to the return date; and it is further

ORDERED that a copy of any answer or response shall be served upon the
petitioner not less than five (5) days before the return date. The original of any such answer or
response is to be delivered to the chambers of Acting Justice Boller not less than three (3) days
prior to said return date.

DATED: Buffalo, New York

April _¥ 2013 D z g ;; Z Z
HON. PAULA L. FEROLETO

Justice of the Supreme Court

GRANTED: G 3 %NTED
Arx 02 2013
Ukl (o s,

|& [ TN A IER
COurii CLERK -4-
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SUPREME COURT OF THE STATE OF NEW YORK RECENED : .
COUNTY OF EX/E :

I
013KAR -1 AMI{l: 23

In the matter of the Application of uﬁc&ms OFFICE .
TlrcE s Pebrs , SUPRE @i%{%mtition For Writ
Petitioner, . of Habeas Corpus

Index No..X0/J "0764

v.

é&ﬂécﬂwm@zSHbﬂ;B tkp*/ﬁwxwoFAﬂMé

»of ’

Respondent

To The Supreme Court Of The State 0f New York:
Your Petitioner fespectfully alleges and shows:

1. That JhArcE Hus Foeree , the petitioner makes application
herein on [ bhis/her] own for a writ of habeas corpus. That the place where
‘said Dpreglius feree is inprisoned ? restrained of liberty, is

wAFA . County of éf!ﬁ

£2), Ly Polty.. es6in the &L?
_ State of New York. That the people by whom petitioner is deta:lnegl is é&e
dQ /Jyjl‘éll/;r That theimprisonment and restraint of said

is by virtue of a mandate, a8 copy of which is hereto annexed and marked
xibit A ]

2.That the cause or pretence of detention of said ‘mffé//lé %f’/c‘f » according
o the best knowledge and belief of the petitionmer is '
3. That a court or judge of theUnited States does not have exclusive
urisdiction to order the said 7774/‘49//4/5 Z:;/(é‘ released. :
4. That t:hé detention of saidrcellus fleree  is illegal in thatcp 1- L//o'?/ -
S. that no previous application has been made for the writ herein asked for.
6. That no appeal has been taken from any order or judgement in any actionmn
t proceedings against said 777#/2 e’/l/.SJ&/M whereby petitioner has
ren imprisoned or restrained against@r] liberty.

Wherefore petitioner prays that writ of haeas corpus dir ted to said £4¢ /own?/
e A s A)iuo/: /#olp. issue requring the production of /(y% § /'Z_ before the
urt for the purpose of inquiring into the imprisonment and resraint of said

& .
Wgﬁe//u,s /c”f(é and delivering petitioner therefrom, pursuant to statute
such case made and provided.






? Fetitioner ’
{
State of New Yo;k
County Of ER e
' )
; 88:

T hkece llos Frerce -
.A('Cf—/ U3 . (e » the above named petitioner, being duly swvorn

says that contents of the foregoing petition are well known to him [his/her]
own knowledge, except as to those matters [he/she] believes it to be true.

W@/AA

.Sworn to before me

- this & day of fa » 090 13

. SYlViA M. O'N!AL
7 N Ql/ lnw%?,“mrg:'g“e OFE?bm
Nofary Public ' MVC°’“““°~"‘°"£XD:MD¢¢31 ﬁﬂ







COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A, SIRAGLSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
CouNTY EXECUTIVE JEReMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

April 8, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Pindle, Davont v. County of Erie, Erie
County Sheriff's Office (Erie County
Correctional Facility

)
Document Received: Notice of Claim
Name of Claimant: Davont Pindle

P.O. Box 54689
Washington, D.C. 20032

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

o by, 07U

é(remy C Toth
econd Assistant County Attorney
jeremy.toth@erie.gov

JCT/dId

Enclosure

95 FRANKIIN S1REFT, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 838-2200 - WWW FRIE.GGV
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Notice of Claim

To: Erie County Executive
County Attorney for the County of Erie
Erie County Sheriff

PLEAES TAKE NOTICE that Davont Pindle, the claimant, hereby makes claim
against the County of Erie, State of New York, for damages sustained by him for

personal injury as follows:

The claimant’s post-office address is P.O.Box 54689, City of Washington D.C.20032

The date upon which the injury complained of occurred was the 3 day of
2013 on or about the hour of 6:30 P.M.

The injuries sustained by the claimant by reason thereof are more particularly

described as follows:
sprained lumbear, strained muscles, and injury to the spine and hip.

The injuries complained of were sustained as a result of the negligence of said county
in its care and management of the Erie County Correctional Facility, 11581 Walden
Avenue, Alden New York 14004 which said facility was wholly under its operation
and control. Claimant was incarcerated at said facility, and thus in the care and
custody of said Erie County sheriff. Claimant was employed in a facility work
program when he was ordered by agents of said sheriff to move garbage upon the
facility property in dangerous snow and ice conditions, all in excess of his normal and
standard work duties.

Due to such dangerous condition, Claimant was caused to slip and fall suffering the
above described injuries.

By reason thereof, the claimant sustained injury to his person due to said county’s
negligence and/or wrongtul act.

The Claimant presents this claim and demand for adjustment and payment and gives
notice that unless his claim is adjusted and paid within the time provided by law from
the date of its presentation, it is claimant’s intention to commence an action thereon.

Dated March 22, 2013 o )

Davont Pindle-Pro se
P.O. Box 54689
Washington D.C.
(202)-556- 6868






COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
April 9, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Pitillo, Marcelline v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Marcelline Pitillo

196 Meadowbrook Drive

Lackawanna, New York 14218

Claimant's attorney: David M. Block, Esq.
Lewis & Lewis, P.C.
800 Cathedral Park Tower
37 Franklin Street
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ﬁﬂp\/ /;\W :

Jeremy C. Toth
econd Assistant County Attorney
jeremy.toth@erie.gov

JCT:did
Enclosure

95 FRANKEIN STREET. ROOM [634, BUEEATO. NEW YORK 14202 -~ PHONE: (716) 838-22000 - WWW i RIE.GOV





This paper received at the

Erie County Attorney's Office
from 2 on
the 2 7 i: day of iy
STATE OF NEW YORK - tyl p -2(2’-;:"2—» 20/3
SUPREME COURT : COUNTY OF ERIE % JA@?
IN THE MATTER OF THE CLAIM OF : Assistant/County Atlorney,
MARCELLINE PITILLO,
Claimant,
NOTICE OF CLAIM
-against-
COUNTY OF ERIE and
CITY OF LACKAWANNA,
Respondents.

TO: COUNTY OF ERIE
Attn: Department of Law
95 Franklin Street, Room 1634
Buffalo, New York 14202

CITY OF LACKAWANNA
714 Ridge Road, Room 215
Lackawanna, New York 14218

PLEASE TAKE NOTICE, that MARCELLINE PITILLO hereby makes claims and
demands against the COUNTY OF ERIE and CITY OF LACKAWANNA, as follows:

1. The name and post-office address of the claimant is as follows:
MARCELLINE PITILLO, 196 Meadowbrook Drive, Lackawanna, New York 14218. The
name, post-office address, and telephone number of the claimants' attorney is LEWIS &
LEWIS, P.C.,, David M. Block, Esq., of Counsel, 800 Cathedral Park Tower, 37 Franklin
Street, Buffalo, New York 14202; (716) 854-2100.





2. The nature of the claim is as follows: Upon information and belief,
claimant, MARCELLINE PITILLO, did sustain personal injuries and other damages as a
result of the carelessness, recklessness, and negligence of the COUNTY OF ERIE and
CITY OF LACKAWANNA and/or these respondents by their agents, servants,
representatives and/or employees, to wit: fractured nose, fractured tooth, injuries to
left arm, left knee and headaches.

3. Upon information and belief, the respondent’s negligence includes
without limitation; creation of a hazardous condition whereat the injury occurred,
failure to rectify said dangerous condition and failure to warn or protect such persons
concerning hazardous, dangerous, treacherous, and/or otherwise unsafe condition
upon the premises.

4. Upon information and belief, the carelessness, recklessness, and
negligence of the respondent and/or the respondent by its agents, servants,
representatives and/or employees proximately caused and/or was a substantial factor
in bringing about the incident, claimant MARCELLINE PITILLO’S injuries, and the
claimant’s damages as hereinafter described.

5. The time when, the place where, and the manner in which the claim arose
is as follows: Upon information and belief, on or about January 10, 2013 at
approximately 6:00 p.m. at premises located at 196 Meadowbrook Drive, Lackawanna,
New York 14218. At or about this date, time, and place, claimant MARCELLINE
PITILLO was caused to trip and fall as a result of a dangerous, hazardous, treacherous,
and otherwise unsafe condition of a raised manhole cover.

6. The items of damage and injuries sustained by claimant MARCELLINE
PITILLO are as follows: painful bodily injury; conscious physical pain and suffering as
well as mental anguish; shock to her nerves and nervous system; injuries to her right
lower extremity; loss of earnings and/or earning capacity; claimant has and will incur
further medical expenses and lost earnings as a result of this incident; and claimant
MARCELLINE PITILLO will require further medical treatment. Upon information and
belief, claimant MARCELLINE PITILLO'S injuries and claimant’s damages are, in all
respects, permanent, progressive and ongoing in nature relating directly to the incident
and negligence described herein.

DATED: Buffalo, New York
April 8, 2013

DAVID M. BLOCK, ESQ.
LEWIS & LEWIS, P.C. on behalf of






Claimant MARCELLINE PITILLO

Sworn to before me this
8th day of April, 2013.

REBECCAA, BEISIEGEL
Notary Public, State of New York
Qualified in Erle County
My Commission Explres 11/20/20 | _’)






COUNTY OF ERIE
MARK C. POLONCARZ

MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

N S

MICHFLLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
April 24, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Randle, David L. v. D'Amico, Michael
L

Documents filed with the Second
Circuit Court of Appeals

David L. Randle
38 Andrews Avenue
Cheektowaga, New York 14225

Claimant is proceeding pro se.

Should you have any questions, please call.

MMP:dld
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

B)’I / ':;I‘]L L= "/" 4 '/{ ‘:"; :’r’/‘ g’ S—
Michelle M. Parker ‘
First Assistant County Attorney

95 FRANKEIN SiREE ROOMV 164 Buekai oo New York 142602 - ProONE (76 838-2200 wwWw i RiLOY
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OFFICE oF THE ERIE COUNTY DISTRICT ATTORNEY

FRANK A. SEDITA, III
DISTRICT ATTORNEY

April 15, 2013

ETVETTE B
R u Ly : |!
i i
MICHAEL A. SIRAGUSA, ESQ. Wl e 172013 vl
ERIE COUNTY ATTORNEY -r s s L
95 FRANKLIN STREET, ROOM 1634 ;_ i
[
|

BUFFALO, NY 14202 v R
Re: Case Name: Randle v D’Amico
Case Number: 13-1283
Dear Mr. Siragusa:

Enclosed please find the Notice of Civil Appeal and related documentsd filed with
the 2nd Circuit Court of Appeals in the above-captioned matter.

Very truly yours,

FRANK A. SEDITA, Il
DISTRICT ATTORNEY

})‘LﬂUﬁZ b*k buf“z i\g

By: DONNA A. MILLING
Assistant District Attorney
Chief, Appeals Bureau

DAM/sc
Encl.

25 DELAWARE AVENUE » BUFFALO, NEW YORK » 14202-3903 » (716) 858-2424 « FAX: (716) 858-7425 « www.crie.gov





Collins, Sylvia G Y

From: cmecf@ca2.uscourts.gov

Sent: Tuesday, April 09, 2013 10:01 AM

To: Collins, Sylvia

Subject: 13-1283 Randle v. D'Amico "Case FILED"

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees
apply to all other users. To avoid later charges, download a copy of each document during this first
viewing.

Court of Appeals, 2nd Circuit
Notice of Docket Activity

The following transaction was filed on 04/09/2013

Case Name: Randle v. D'Amico
Case Number: 13-1283

Document(s): Document(s)

Docket Text:
NOTICE OF CIVIL APPEAL, with district court docket, on behalf of Appellant David L. Randle, FILED.
[900814] [13-1283]

Notice will be electronically mailed to:

Ms. Donna A Milling, Attorney: donna.milling@erie.gov, rita.platt@erie.gov, sylvia.collins@erie.gov,
kristy.swanson{@erie.gov

Notice will not be electronically mailed to:

David L. Randle, -
38 Andrews Avenue
Cheektowaga, NY 14225

The following document(s) are associated with this transaction:

Document Description: Case FILED

Original Filename: 13 1283 NOA.pdf

Electronic Document Stamp:

[STAMP acecfStamp_ID=1161632333 [Date=04/09/2013] [FileNumber=900814-0]
[aee5718be374ba8718f7708c8782349d4e7c9bf928ccd98beeeb3236d2fe64c8cf5dfcO0ed 12dbefb64al 1a2f373b63d
815b801e5a77267bc21cad81ced18dbfb8]]





Document Description: Dkt Ntc BK CV_PR_Tax
Original Filename: /opt/ACECF/live/forms/zkour721_131283_900814_Dkt Ntc_BK_CV_PR_Tax_157.pdf

Electronic Document Stamp:

[STAMP acecfStamp_ID=1161632333 [Date=04/09/2013] [FileNumber=900814-1]
[20eb878659ae781e055771ae33c53f49d23e263562918f2dd5152cd28e71d39b174af1 54ef872524a19fb48d3514
0fc5¢c28c221f4bclbled8611a7d55dcafe84]]

Recipients:

o Ms. Donna A Milling, Attorney
e David L. Randle, -
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

J)Au?b L RpadDCE

) Plaintiff,
v. NOTICE OF APPEAL
. ] .
Hor, D Amic o , [ 12 _cv- [R2E
Defendant(s).
Notice is hereby given that lDA V;D 2. QQV/V b ({E [printyour name),

[identify yourself as plaintiff or defendant in the district court action)

in the above-named/case, hereby appeals to the United States Court of Appeals for the Second

Circuit from @ part [check.one] of the decision of this Court entered on
= /o\ < ,2015 .
MARCEH Q

[Complete the next section only if you are not appealing the whole order.] 1am appealing

from the part of the order which

/ ) >

Dated: 7/"/ ,2043

AP(UL; y T Signature
DAvVID L RANMD C =

Print Your Name
Appearing Pro Se

Address; @% A/\lh R:EWS' ,AVE
C HTO A 192
Telephone: 7/ é) - 8(:7 q'“ 0Ok 9 3

7
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APPEAL,CLOSED_2013,JJM,ProSe

U.S. DISTRICT COURT

U.S. District Court, Western District of New York (Buffalo)
CIVIL DOCKET FOR CASE #: 1:12-cv-01228-RJA

Randle v. D'Amico

Date Filed: 12/11/2012

Assigned to: Hon. Richard J. Arcara Date Terminated: 03/29/2013

Demand: $100,000

Cause: 42:1983 Civil Rights Act

Plaintiff
David L. Randle

Jury Demand: Plaintiff

Jurisdiction: Federal Question

represented by David L. Randle
38 Andrews Avenue
Cheektowaga, NY 14225
716—-894—-0893

Nature of Suit: 440 Civil Rights: Other

PRO SE
V.
Defendant
Hon. M. L. D'Amico
Defendant
My Appellate Attorney
at that time, et al.
Date Filed # | Docket Text
12/11/2012 1 | COMPLAINT against M. L. D'Amico, filed by David L. Randle.(SG)
(Entered: 12/14/2012)
12/11/2012 2 | MOTION for Leave to Proceed in forma pauperis by David L.
Randle.(SG) (Entered: 12/14/2012)
03/29/2013 3 | ORDER granting 2 Motion for Leave to Proceed in forma pauperis;
dismissing the complaint with prejudice and denying leave to appeal to
the Court of Appeals as a poor person. Signed by Hon. Michael A.
Telesca on 3/28/13. (SG) (Entered: 03/29/2013)
03/29/2013 4 | JUDGMENT in favor of My Appellate Attorney, M. L. D'Amico
against David L. Randle. Signed by Michael J. Roemer, Clerk of Court
on 3/29/13. (SG) (Entered: 03/29/2013)
04/04/2013 5 | NOTICE OF APPEAL as to 4 Judgment by David L. Randle. FEE
STATUS: Fee due, IFP Denied. (SG) (Entered: 04/08/2013)
04/08/2013 6 ( CLERKS CERTIFICATE filed and electronically sent to Court of
Appeals (Attachments: # | Index)(SG) (Entered: 04/08/2013)

20of4





Case: 13-1283 Document: 1-2 Page: 1  04/09/2013 900814 2

United States Court of Appeals for the Second Circuit
Thurgood Marshall U.S. Courthouse

40 Foley Square

New York, NY 10007
DENNIS JACOBS CATHERINE O'HAGAN WOLFE
CHIEF JUDGE CLERK OF COURT
Date: April 09, 2013 DC Docket #: 12-cv-1228
Docket #: 13-1283 DC Court: WDNY (BUFFALO)
Short Title: Randle v. D'Amico DC Judge: Arcara

DOCKETING NOTICE

A notice of appeal filed by Appellant David L. Randle in the above referenced case was docketed
today as 13-1283. This number must appear on all documents related to this case that are filed in
this Court. For pro se parties the docket sheet with the caption page, and an Acknowledgment
and Notice of Appearance Form are enclosed. In counseled cases the docket sheet is available on
PACER. Counsel must access the Acknowledgment and Notice of Appearance Form from this
Court's website http://www.ca2.uscourts.gov.

The form must be completed and returned within 14 days of the date of this notice. The form
requires the following information:

YOUR CORRECT CONTACT INFORMATION: Review the party information on the docket
sheet and note any incorrect information in writing on the Acknowledgment and Notice of
Appearance Form.

The Court will contact one counsel per party or group of collectively represented parties when
serving notice or issuing our order. Counsel must designate on the Acknowledgment and Notice
of Appearance a lead attorney to accept all notices from this Court who, in turn will, be
responsible for notifying any associated counsel.

CAPTION: This Court must use the district court caption See FRAP 12(a), 32(a). Please review
the caption carefully and promptly advise this Court of any improper or inaccurate designations in
writing on the Acknowledgment and Notice of Appearance form. If a party has been terminated
from the case the caption may reflect that change only if the district court judge ordered that the
caption be amended.

3o0f4





Case:; 13-1283 Document: 1-2 Page: 2  04/09/2013 900814 2

APPELLATE DESIGNATIONS: Please review whether appellant is listed correctly on the party
listing page of the docket sheet and in the caption. If there is an error, please note on the
Acknowledgment and Notice of Appearance Form. Timely submission of the Acknowledgment
and Notice of Appearance Form will constitute compliance with the requirement to file a
Representation Statement required by FRAP 12(b).

For additional information consult the Court's instructions posted on the website.

Inquiries regarding this case may be directed to (212) 857 - 8508.
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Collins, Sylvia

From: cmecf@ca2.uscourts.gov

Sent: Tuesday, April 09, 2013 10:03 AM

To: Collins, Sylvia

Subject: 13-1283 Randie v. D'Amico "Index/FRAP 10(d) in lieu of ROA FILED"

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees
apply to all other users. To avoid later charges, download a copy of each document during this first
viewing.

Court of Appeals, 2nd Circuit
Notice of Docket Activity

The following transaction was filed on 04/09/2013

Case Name: Randle v. D'Amico
Case Number: 13-1283

Document(s): Document(s)

Docket Text:
ELECTRONIC INDEX, in lieu of record, FILED.[900853] [13-1283]

Notice will be electronically mailed to:

Ms. Donna A Milling, Attorney: donna.milling@erie.gov, rita.platt@erie.gov, sylvia.collins@erie.gov,
kristy.swanson@erie.gov

Notice will not be electronically mailed to:

David L. Randle, -
38 Andrews Avenue
Cheektowaga, NY 14225

The following document(s) are associated with this transaction:

Document Description: Index/FRAP 10(d) in lieu of ROA FILED

Original Filename: 13 1283 Index.pdf

Electronic Document Stamp:

[STAMP acecfStamp_ID=1161632333 [Date=04/09/2013] [FileNumber=900853-0]
[72dbc6d575£c004118993f0dec6a74c2808ebbel2548075b867def273d79cf4290b83778c8ba6713113143436b76
583cdb3d39f098df2ed5928¢5bf62465f1d1]]





‘ Document Description: Notice_of Index_or_ROA_Filed

Original Filename:
/opt/ ACECF/live/forms/zkour721_131283_900853_Notice_of Index_or ROA Filed 209.pdf

Electronic Document Stamp:
[STAMP acecfStamp ID=1161632333 [Date=04/09/2013] [FileNumber=900853-1]
[22624f0b32eb99b96ac6adb774d9b04dfed46b5¢9779215985deb7d7cb667220£7502f60712b65baff11320da3b6

39278788de7124493def072537be50d60e00]]
Recipients:

o Ms. Donna A Milling, Attorney
e David L. Randle, -
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APPEAL,CLOSED_2013,JJM,ProSe

U.S. DISTRICT COURT
U.S. District Court, Western District of New York (Buffalo)
CIVIL DOCKET FOR CASE #: 1:12-cv-01228-RJA

Internal Use Only

Randle v. D'Amico Date Filed: 12/11/2012

Assigned to: Hon. Richard J. Arcara Date Terminated: 03/29/2013

Demand: $100,000 Jury Demand: Plaintiff

Cause: 42:1983 Civil Rights Act Nature of Suit: 440 Civil Rights: Other

Jurisdiction: Federal Question

Date Filed # | Docket Text

12/11/2012 1 [ COMPLAINT against M. L. D'Amico, filed by David L. Randle.(SG) (Entered:
12/14/2012)

12/11/2012 2 | MOTION for Leave to Proceed in forma pauperis by David L. Randle.(SG) (Entered:
12/14/2012)

03/29/2013 3 | ORDER granting 2 Motion for Leave to Proceed in forma pauperis; dismissing the
complaint with prejudice and denying leave to appeal to the Court of Appeals as a
poor person. Signed by Hon. Michael A. Telesca on 3/28/13. (SG) (Entered:
03/29/2013)

03/29/2013 4 | JUDGMENT in favor of My Appellate Attorney, M. L. D'Amico against David L.
Randle. Signed by Michael J. Roemer, Clerk of Court on 3/29/13. (SG) (Entered:
03/29/2013)

04/04/2013 5 | NOTICE OF APPEAL as to 4 Judgment by David L. Randle. FEE STATUS: Fee due,
IFP Denied. (SG) (Entered: 04/08/2013)

1of4

04/08/2013 10:56 AM
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APPEAL,CLOSED_2013,JJM,ProSe

U.S. DISTRICT COURT

U.S. District Court, Western District of New York (Buffalo)
CIVIL DOCKET FOR CASE #: 1:12-cv-01228-RJA

Randle v. D'Amico

Date Filed: 12/11/2012

Assigned to: Hon. Richard J. Arcara Date Terminated: 03/29/2013

Demand: $100,000

Cause: 42:1983 Civil Rights Act

Plaintiff
David L. Randle

Jury Demand: Plaintiff

Jurisdiction: Federal Question

represented by David L. Randle
38 Andrews Avenue
Cheektowaga, NY 14225
716—894—-0893

Nature of Suit: 440 Civil Rights: Other

PRO SE
V.
Defendant
Hon. M. L. D'Amico
Defendant
My Appellate Attorney
at that time, et al.
Date Filed # | Docket Text
12/11/2012 1 | COMPLAINT against M. L. D'Amico, filed by David L. Randle.(SG)
(Entered: 12/14/2012)
12/11/2012 2 | MOTION for Leave to Proceed in forma pauperis by David L.
Randle.(SG) (Entered: 12/14/2012)
03/29/2013 3 | ORDER granting 2 Motion for Leave to Proceed in forma pauperis;
dismissing the complaint with prejudice and denying leave to appeal to
the Court of Appeals as a poor person. Signed by Hon. Michael A.
Telesca on 3/28/13. (SG) (Entered: 03/29/2013)
03/29/2013 4 | JUDGMENT in favor of My Appellate Attorney, M. L. D'Amico
against David L. Randle. Signed by Michael J. Roemer, Clerk of Court
on 3/29/13. (SG) (Entered: 03/29/2013)
04/04/2013 5 | NOTICE OF APPEAL as to_4 Judgment by David L. Randle. FEE
STATUS: Fee due, IFP Denied. (SG) (Entered: 04/08/2013)
04/08/2013 6 | CLERKS CERTIFICATE filed and electronically sent to Court of
Appeals (Attachments: # 1 Index)(SG) (Entered: 04/08/2013)
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United States District Court

WESTERN DISTRICT OF NEW YORK

DAVID L. RANDLE CLERK'S CERTIFICATE
Vs. CASE NUMBER: 12-CV-1228A
USCA NUMBER:

HON. M. L. D’AMICO, et al,,

I, MICHAEL J. ROEMER, Clerk of the U.S. District Court for the Western District of
New York, DO HEREBY CERTIFY that the foregoing docket entries, with the exception of the
documents listed below, are maintained electronically on the court's CM/ECF system and
constitute the Record on Appeal in the above entitled action.

The following documents are not available electronically and are currently
maintained in traditional fashion in the Western District of New York's lead office:

Docket No. All Documents Electronically Filed

‘Upon your request, we will make the above documents available to you.
Date: April 8, 2013 MICHAEL J. ROEMER, Clerk of Court

By: s/Suzanne Grunzweig
Deputy Clerk
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Case: 13-1283 Document: 3-2 Page:1  04/09/2013 900853 1

United States Court of Appeals for the Second Circuit
Thurgood Marshall U.S. Courthouse

40 Foley Square
New York, NY 10007
DENNIS JACOBS CATHERINE O'HAGAN WOLFE
CHIEF JUDGE CLERK OF COURT
Date: April 09, 2013 DC Docket #: 12-cv-1228
Docket #: 13-1283 DC Court: WDNY (BUFFALO)
Short Title: Randle v. D'Amico DC Judge: Arcara

NOTICE OF RECORD ON APPEAL FILED

In the above referenced case the document indicated below has been filed in the Court.
___ Record on Appeal - Certified List
____ Record on Appeal - CD ROM
Record on Appeal - Paper Documents
_X__ Record on Appeal - Electronic Index

Record on Appeal - Paper Index

Inquiries regarding this case may be directed to (212) 857 - 8508.
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"Collins, Sylvia

From: cmecf@ca2.uscourts.gov

Sent: Tuesday, April 09, 2013 10:02 AM

To: Collins, Sylvia

Subject: 13-1283 Randle v. D'Amico "District Ct. Order Judgment RECEIVED"

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees
apply to all other users. To avoid later charges, download a copy of each document during this first
viewing.

Court of Appeals, 2nd Circuit
Notice of Docket Activity

The following transaction was filed on 04/09/2013

Case Name: Randle v. D'Amico
Case Number: 13-1283

Document(s): Document(s)

Docket Text:
DISTRICT COURT JUDGMENT, dated 03/29/2013, RECEIVED.[900850] [13-1283]

Notice will be electronically mailed to:

Ms. Donna A Milling, Attorney: donna.milling@erie.gov, rita.platt@erie.gov, sylvia.collins@erie.gov,
kristy.swanson@erie.gov

Notice will not be electronically mailed to:
David L. Randle, -

38 Andrews Avenue
Cheektowaga, NY 14225

Notice will be stored in the notice cart for:
Quality Control 1
The following document(s) are associated with this transaction:

Document Description: District Ct. Order Judgment RECEIVED
Original Filename: 13 1283 Judgment.pdf





Electronic Document Stamp:
[STAMP acecfStamp_ID=1161632333 [Date=04/09/2013] [FileNumber=900850-0]

[60fb5abbc724a8c293acedSa6fbb58632f8dal 56€02398bec56e9ee49b7d2502cbda77c40b5f85d971439e7736ael
ec006988b92f5f1f8db1d951e0ccIb7762c]]
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AO 450 (Rev. 5/85) Judgment in & Civil Case

United States District Court

WESTERN DISTRICT OF NEW YORK

DAVID L. RANDLE JUDGMENT IN A CIVIL CASE
CASE NUMBER: 12-CV-1228A
V.

HON. M. L. D’AMICO, et al,,

O Jury Verdict. This action came before the Court for a trial by jury. The issues have
been tried and the jury has rendered its verdict.

& Decision by Court. This action came to trial or hearing before the Court. The issues
have been tried or heard and a decision has been rendered.

IT IS ORDERED AND ADJUDGED: that plaintiff’s request to proceed in forma
pauperis is Granted; that the complaint is Dismissed with prejudice and that leave to

appeal to the Court of Appeals as a poor person is Denied.

Date: March 29, 2013 MICHAEL J. ROEMER, CLERK

By: s/Suzanne Grunzweig
Deputy Clerk






Case 1:12-cv-01228-RJA Document 1 Filed 12/11/12 Page 1 of 5

Revised 03/06 WDNY UNITED STATES DISTRICT COURT .
WESTERN DISTRICT OF NEW YORKl 2 C V 1 2 2 8%

FORM TO BE USED IN FILING A CIVIL COMPLAINT IN FEDERAL COURT
(Non-Prisoner Context)

All material filed in this Court is now available via the INTERNET. See Pro Se Privacy Notice for further information.

1. CAPTION OF ACTION

A, Full Name of Plaintiff: NOTE: Ifmore than one plaintiff files this action and seeks in forma pauperis status, each plaintiff
must submit an in forma pauperis application or the only plaintiff 10 be considered will be the plaintiff who filed an application.

DALDd L RAMDUE

'\'P\TES D|STRlCTC
SR Gr - O

B.

The court may not consider a claim against anyone not identified in this seclion as a depRiR E¥Sd Rpaiatt

1 How M, [ N AMCD 4 (}\PPRN. DATED N‘%L/Aoo?}
2_ sy APPELLATE ATTOR Wiy (ar tar Tws) s,

3. __ Ry AL 6.

2. STATEMENT OF JURISDICTION, VENUE and NATURE OF SUIT
All of these sections MUST be answered

ldentify the basis for federal Court jurisdiction over your claim, such as that the United States government is a party to the action, all the
parties reside in different states and therefore you claim diversity jurisdiction, or the claim presents a fedsral quegtion or arises under
federal law.

A. Basis of Jurisdiction in Federal Court: AW S0 2l /S ASsAwe T A BEi\ikie éﬁ"luA{,
TrcorRECT ADMg sTBRAT o/ 8L ThiE AW

State why the Western District of New York is the proper venue for this action, such as that your claim arises in or the defendant resides
in the 17 wesiernmost counties of New York State.

B. Reason for Venue in the Westem District;___ O L’Y W;ST?K 4) 2V$7: C. AN/ A S /s,

Identify the nature of this action, such as that it is a civil rights claim, a personal injury or personal property (tort) claim, a property rights
claim, or whatever it is.

C. Nature of Suit: v/uv{ 4 MJMZ(MO /\»fyﬁz’(o STy AP
Arlate]
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3. PARTIES TQO THIS ACTION
PLAINTIFF’S INFORMATION NOTE: To list additional plaintiffs, use this format on another sheet of paper.
Name of First Plaintiff:_. D)AU 1N Q /\NBU/-?
Present Address:_ 3 § A A bRRwS AviT
CHTS Dy 19 ¢

Name of Second Plaintiff:
Present Address:

DEFENDANT’S INFORMATION NOTE: 7o list additional defendants, use this format on another sheet of paper.
Name of First Defendant;_~{0 4 . D‘ Amed O
Official Position of Defendant (if relevant);_2=Smpepwtepe=rdsa ) LN &
Address of Defendant; ). § bZ’L-ﬂ wWARR /2

)2 F (o, f\)"'/ e D
Name of Second Defendant:_ £ T AL
Official Position of Defendant (if relevant):
Address of Defendant:

Name of Third Defendant:
Official Position of Defendant (if relevant);

Address of Defendant;

4. PREVIOUS LAWSUITS IN STATE AND FEDERAL COURT
A, Have you begun any ot}jlaysm in state or federal court dealing with the same facts involved in this action?
Yes No

If Yes, complete the next section. NOTE: If you have brought more than one lawsuit dealing with the same facts as this
action, use this format to describe the other action(s) on another shee! of paper.

l. Name(s) of the parties to this other lawsuit:

Plaintiff(s):
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Defendant(s):

2. Court (if federal court, name the district; if state court, name the county):

Docket or Index Number:

Name of Judge to whom case was assigned:

The approximate date the action was filed:

o v s ow

What was the disposition of the case?
Is it still pending? Yes No

If not, give the approximate date it was resolved.

Disposition (check those statements which apply):
Dismissed (check the statement which indicates why it was dismissed):

By court sua sponte as frivolous, malicious or for failing to state a claim
upon which relief can be granted;

By court for failure to prosecute, pay filing fee or otherwise respond to a
court order;

By court due to your voluntary withdrawal of claim;

Judgment upon motion or after trial entered for

____ plaintiff
defendant.

5. STATEMENT OF CLAIM

Please note that it is not enough to just list the ground(s) for your action. You must include a statement of the facts which
you believe support each of your claims. In other words, just tell the story of what happened and do not use legal jargon.

Fed.R.Civ.P. 8(a) states that a pleading must contain "a short and plain statement of the claim showing that the pleader is
entitled to relief." "The function of pleadings under the Federal Rules is to give fair notice of the claim asserted. Fair notice
is that which will enable the adverse party to answer and prepare for trial, allow the application of res judicata, and identify
the nature of the case so it may be assigned the proper form of trial." Simmons v. Abruzzo, 49 F.3d 83, 86 (2d Cir. 1995).

Fed.R.Civ.P. 10(b) states that “[a]ll averments of claim ... shall be made in numbered paragraphs, the contents of each of
which shall be limited as far a practicable to a single set of circumstances.”

A. FIRST CLAIM: On (date of the incident)

dcfendant (give the name and (if relevant) the position held of each defendant involved in this jncident)
M{ S p, oy odfovey (LA Dol M M

3






Case 1:12-cv-01228-RJA Document 1 Filed 12/11/12 Page 4 of 5

did the following to me (briefly state what each defendant named above did): /V\M«\_ni M
. / -
*h SP)L-—N; Aend VT2 A 3.1 W SV IS | s

74
The federal basis for this claim is: mﬁ/ 5;‘4142’9‘( <{— 8;!#1‘;/»«&.@%}’/\4—;/&&
AR NMIQ“*J.

State briefly Qxactly what you want the Court to do for you. Make no legal arguments and cite no cases or statutes:

¥So, oob%—ﬁpwﬁ'ﬂn”%m{ﬂﬂx&m qﬂ-&ﬁ A

B. SECOND CLAIM: On (date of the incident) G’P"« '9'06 9 ,

defendant (give the name and (if relevant) position held of each defendant involved in this incident)

oo L e -

dxd the f?lowmg to me (brteﬂy stmmanln amed ?bm% ,.J;XA e

ft S P A P ¥
%a O,
Mg » Ay M

The federal basis for this claim is: uW‘OQ'ML p A I 49'? e ’a-'d"'o,

State briefly exactly what you want the Court to do for you. Make no legal arguments and cite no cases or statutes:
%m\m PIY) (#o Dre. paAﬁ v~ ﬁe/\

If you have additional claims, use the above format to set them out on additional sheets of paper.






Case 1:12-cv-01228-RJA Document 1 Filed 12/11/12 Page 50f 5

6. SUMMARY OF RELIEF SOUGHT

Summarize the relief requested by you in each statement of claim above.

$100, DODL(%&MMJ M“‘Z@*&
N 20N oo, | -

Do you want a jury trial? Yes \/No

I declare under penalty of perjury that the foregoing is true and correct.

Executed on ‘l Q //// ]

(date)

NOTE: Each plaintiff must sign this complaint and m

Signature(s) of Plaintiff(s)






MICHAEL A. SIRAGUSA

s

COUNTY OF ERrRIE

ERIE COUNTY ATTORNEY

MARK C. POLONCARZ

COUNTY EXECUTIVE

DEPARTMENT OF LAW

MICHELLE M. PARKFR
FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

April 3, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Reyes, Eladio v. Niagara Frontier
Transit Metro Systems, Inc., City of
Buffalo, County of Erie and Buffalo
Place, Inc.

Notice of Claim

Eladio Reyes
274 Delaware Avenue
Buffalo, New York 14202

John Lloyd Egan, Jr., Esq.

Law Offices of John Lloyd Egan
43 Court Street, Suite 905
Buffalo, New York 14202

Should you have any questions, please call.

MMP:dld
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ,/)/\./\ MP&J k\

" Michelle M. Parker
First Assistant County Attorney

Y3 FRANKI IN STREFT. ROOM 1634, BUfiato. NEW YORK 14202 - PHONE: (716) 838-2200 - WWW.FRIF.GOV





STATE OF NEW YORK
SUPREME COURT ECE] @\

COUNTY OF ERIE

APR 02 2913
ELADIO REYES, COUNTY
ERIE
274 Delaware Avenue, Apt. 415 DEPARTMENT OF L AW

Buffalo, New York 14202
Claimant,
NOTICE OF CLAIM

VS.

NIAGARA FRONTIER TRANSIT METRO SYSTEMS , INC.
181 Ellicott Street
Buffalo, New York 14203,

CITY OF BUFFALO
1100 City Hall
Buffalo, New York 14202,

COUNTY OF ERIE

95 Franklin Street

Room 1634

Buffalo, New York 14202,

and

BUFFALO PLACE, INC.
671 Main Street

Buffalo, New York 14203,

Respondents.

PLEASE TAKE NOTICE, that the claimant hereby makes a claim and demand against the
NIAGARA FRONTIER TRANSIT AUTHORITY, as follows:

l. The name and post office address of the Claimant and his attorneys are as follows:
ELADIO REYES, 274 Delaware Avenue, Buffalo, New York 14202.

JOHN LLOYD EGAN, JR., as attorney for the Claimant, 43 Court Street, Suite 905,
Buffalo, New York 14202, Tel: (716) 856-3087.





6.

The nature of the claim is a claim for damages for personal injuries, pain and
suffering on behalf of the Claimant, ELADIO REYES.

The time when and the place where and the manner in which the claim arose is a
claim for damages for personal injuries sustained by the Claimant, ELADIO REYES,
on the 3rd day of March, 2013, at some time between 3:00 P.M. and 4:00 P.M. when
the Claimant slipped and fell on ice at the Lafayette Square train station.

The Defendants were negligent in that they owned and operated the aforesaid
premises in a negligent manner despite oral and/or prior written notice of the
defective icy condition and/or constructive notice of the defective icy condition as
contained in the attached affidavit of JUAN GARCIA sworn to on the 28™ day of
March, 2013. In addition the defendants violated Buffalo City Charter Code 341-6,
Maintenance of Open Areas, which states Sub-Section D, Steps, walks, driveways,
parking spaces and similar paved areas shall be maintained so as to afford safe
passage under normal use and weather conditions. Defendants also violated Buffalo
City Code Section 413-48(A) for maintenance of sidewalks which states “It shall be
the duty of every owner or occupant of any premises fronting on any public street or
ground to keep the sidewalk in front of the same in good order and repair, and he
shall allow no accumulation of dirt, refuse or other material to remain thereon.”

In addition, Defendants violated Buffalo City Code Article VIII, Snow and Ice
Removal Sections A through E, which provides:

“It shall be the duty of every owner or occupant of any
premises abutting any public street to remove, before
9:00 a.m., all snow and ice which may have fallen
upon the sidewalk abutting said premises. In case
said sidewalk is not paved its full width, it shall be
necessary to remove such snow or ice from a space
three feet in width. The owner or occupant of lands
fronting or abutting on any street, highway, traveled
road, public lane, alley or square shall make, maintain
and repair the sidewalk adjoining his lands and shall
keep such sidewalk and the gutter free and clear of
and from snow, ice and all other obstructions. Such
owner or occupant, and each of them, shall be liable
for any injury or damage by reason of omission,
failure or negligence to make, maintain or repair such
sidewalk or failure or negligence to keep such
sidewalk and the gutter free and clear of and from
snow, ice and other obstructions,”

In addition, the Plaintiff will claim that the Defendants were negligent in that they





failed to remove the obstruction of ice at the Lafayette Square Station subway stop
and/or failed to place salt, or other substance upon said area so as to remove the
dangerous accumulation of ice herein and/or barricade the area to prevent a

pedestrian falling on the same.
7. In addition, Plaintiff will claim that the Defendants, by their agents, servants and/or

employee activity actually created the dangerous accumulation of ice complained of.

8. That the injuries claimed are acute cervical sprain, thoracic sprain, lumbosacral
sprain, and right hip pain.

9. That the said claim and demand is hereby presented for adjustment and payment.

PLEASE TAKE FURTHER NOTICE, that by reason of the premises, in default by the
Respondent, to pay to the Claimant a sum in excess of the jurisdictional limits of all lower courts,
within the time limited for compliance with this demand by the said Respondents by the statutes in
such cases made and provided, Claimant intends to commence an action against the Respondents
to recover a sum of money which is in excess of the jurisdictional requirements of all lower courts
herein, together with the costs and disbursements of this action, as well as interest from the 3™ day

of March, 2013.

DATED: March 29, 2013
Buffalo, New York

Respectfully

YD EGAN, JR., ESQ.
or Claimant

Street
Buffalo] New York 14202
6-3087

TO:  Vicky-Marie J. Brunette Anthony, Esq.
Deputy General Counsel
Niagara Frontier Transit Metro Systems , Inc.
181 Ellicott Street
Buffalo, New York 14203

Timothy A. Ball, Esq.
Corporation Counsel

City of Buffalo

1100 City Hall

Buffalo, New York 14202





Michael A. Siragusa, Esq.
County Attorney

County of Erie

95 Franklin Street

Room 1634

Buffalo, New York 14202

James F. Forton, Esq.

Forton & Forton

Counsel for Buffalo Place, Inc.
361 Delaware Avenue
Buffalo, New York 14202





STATE OF NEW YORK )
SUPREME COURT :
COUNTY OF ERIE )
ELADIO REYES

274 Delaware Ave.

Buffalo, NY 14202

Plaintiff,
AFFIDAVIT

-VS-
NIAGARA FRONTRIER TRANSIT METRO SYSTEMS INC.

181 Ellicott St.
Buffalo, NY 14203

, . Defendant.
STATE OF NEW YORK )
COUNTY OF ERIE )SS.:
CITY OF BUFFALO )

I, Juan Garecia, being duly sworn, deposes and says:

1. That I reside at 274 Delaware Ave., Apt. 412 Buffalo, NY 14202 and that ] am a
neighbor of the Plaintiff, Eladio Reyes.

2. That on March 3", 2013, at approximately 3:00 PM — 4:00 PM, I saw Eladio Reyes fall at
the Lafayette Square Metro Station.

3. That attached hereto, marked as Exhibit “A”, are four (4) photographs of the scene of the
Plaintiffs fall that I took approximately a half hour after his fall which show the condition

of the ice that caused his fall.

4. That I have placed an “X” on the first photograph which shows where I saw Mr. Reyes
fall on the ice.

5. That the dimensions of this ice was in a circular pattern approximately 3 feet wide and
approximately 6 inches — | foot deep.

6. That approximately two (2) days before this incident at approximately 8:00 AM on
March 1%, 2013, I was walking on Main Street on my way to the Rath building for an
appointment and saw the same ice and the same dimensions in the same location as

shown in the photographs.

7. That 1 did not see any salt applied either on March 1¥, 2013 or on the day of Mr. Reyes

~ G





8. That on March 3, 2013 at approximately 3:00 PM — 4:00 PM, I saw Mr. Reyes right foot
slipped forward causing him to fall backwards on his right hip, back and head.

9. That after Mr. Reyes fall, I called the ambulance from Mr. Reyes phone and the
ambulance transported Mr. Reyes to the emergency room at Buffalo General Hospital.

10. That attached hereto, marked as Exhibit “B”, is my New York State Enhanced
Identification.

Sworn to beforg me this
28" day o ch, 2013

NOT UBLIC






EXHIBIT “A”
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EXHIBIT “B”
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FOLD TO THIS LINE

STATE OF NEW YORK

COUNTYOF gg1g }ss.: ' INDIVIDUAL VERFICATION
cITY * OF  BUFFALO ' ,

EIL,]ADI REY , being duly sworn, deposes and says: that deponent is

'n the within acaon, fiagtleponent has read the foregoing NOTICE OQF CLAIM

and knows the con; ereof; that the same is true to deponent’s own knowledge, except as (o the matters therein stated to be alleged upon information and belief

deponcnt believes it to be true.

h‘rof—Ma-PG-h——304—3—- f(ﬁd[/a ’L(ﬁyﬁ

My Commissiun Expins,
ELADIO REYES

Chunty. Deponent’s Signature - Name Below Line.
/s Type

and as to those m

Sworn to belore me,

}ss. : CORPORATION VERIFICATION

, being duly swomn, deposes and says: that deponent is
the corporation namied in the within action; that deponent has

read the foregoing and knows the contents thereof; that the same is true to deponents’s own knowledge,
except as to the matters therein stated to be alleged upon information and belief; and as to those matters deponent believes it to be true. This verification is made by deponent because
is a corporation.

Deponent is an officer thereof, to-wit: its
The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows:

Sworn to before me, this day of ;
My Commission, Expirs
Notary Public State of New York,
Originally Qualificd in County. Deponent’s Signature - Type Name Below Line.

CERTIFICATION BY ATTORNEY
The undersigned, an attomey admitted to practice in the Courts of New York State, certifies that the within
has been compared to the original, by the undersigned, and found to be a true and complete Copy.

DATED:

AFFIRMATION BY ATTORNEY Deponent’s Signature - Type Name Below Line.
The undersigned, an attomey admitted to practice in the Courts of New York State, shows: that deponent(s) is (are) attomey(s) of record for

in the within action; that deponent has read the foregoing and knows the contents thereof; that the same Is true to deponent’s

own knowledge, except as to matters therein stated to be alleged upon information and belief; and as to those matters deponent believes it to be true. Deponent further says that the

reason this vertfication is macde by deponent and not by is, there is no officer presently in Erie County.

The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows:

The undersigned affirms that the foregoing statements are true, under penalty of perjury.

DATED:
Deponent’s Signature - Type Name Below Line.
STATE OF NEW YORK
COUNTY OF s§ AFFIDAVIT OF PERSONAL SERVICE WITH DESCRIPTION
OF
, being duly sworn, depases and says: that he (she) s eighteen years of age, or more, and not a party to the action; that
he (she) served the annexed on the defendant, named herein,
by personally delivering to and leaving a true copy thereof with ,on ,at AM (PM)
at and that he/she knew the person so served to be the person described as the Defendant therein.
The description of the person served above is: Sex ________; Skin color. , Hair color , Aprox. age s Approx.wt ; Approx. ht
Other identfiing features

To my best knowledge information and belief] the said Defendant, at the ume of scrvice, was not cngaged in the military service of the Unites States of America.

Swurn 10 betore me, this day ol

My Conmnision Expires, .

Nutary Public State of New York;
Onginally Qualified m Counyy: Deponent’s Signature - Type Name Below Line.

®2008 by Sanders Legal Publishers, Inc.; 174 Franklin Street; Buffalo, New York 14202-2473; Tel:(716) 842-6666; Fax: (716) 842-6376; Toll Free: (877) 846-3666.
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MICHAEL A. SIRAGUSA C O UNTY O F ERIE MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
JEREMY C. TOTH
COUNTY EXECUTIVE
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
April 5, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Ryles, Suni v. Erie County Home
Document Received: EEOC Charge of Discrimination
Name of Claimant: Suni Ryles

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: / )/\,QQW\, 106-/ t\
Michelle M. Parker
First Assistant County Attorney

MMP:did

Enclosure

95 FRANKIIN STREE T, ROOM 1634, BUTALO. NIW YORK 14202 - PhoNi: (7163 838-2200 - W W FRIE.GOV





Ple. ‘i‘ﬁ?\"?r?

éeocmm!m (11709 U.S. Equal Employment Opportunity Commission
. PERSON FILING CHARGE
Sunl Ryles
Kristin Kleln-wheaton, Assistant County Attorney THIS PERSON (check one or both)
ERIE COUNTY
Department of Law IZ' Claims To Be Aggrieved
98 Franklin Street, 16th Floor
Buffato, NY 14202 [] 1s Fiing on Behaif of Otherts)
L _| [EEoc cHARGE No.
525-2012-00321

NOTS& OF CHARGE OF DISCRIMINATION
(See the enclosed for additional information)

This |8 notice that a charge of employment discrimination has been flled against your organization under:
[] Tite vi ot the Civi Rights Act (Tite Vi |:| The Equal PayAct (EPA) [ X | The Americans with Disablities Act (ADA)
[ ] e Age Discrimination in Employment Act (ADEA) |:| The Genetic Information Nondiscrimination Act (GINA)

The boxes checked below apply to our handiing of this charge:
) D No action Is required by you at this time.

N =

. D Pleasa cail the EEOC Representative listed below conceming the further handling of thia charge.

(2]

. D Please provide by a statement of your position on the Isaues coverad by this charge, with coples of any supporting documentation to the EEOC
Representative llated beiow. Your response wiil be placed In the fils and considered as we Investigate the charge. A prompt response to this
request will make it easler to conclude our Investigation.

4 D Please respond fully by to the enclosed raquest for information and send your responsa to the EEOC Representative listed below. Your
response wiil be placed In the file and considered as we Investigate the charge. A prompt response to this request will make it easier to
conclude our Investigation.

8. E EEQC has a Medlatlon program that gives parties an opportunity to rasoive the lasues of a charge without extensive Investigation or
expenditure of resources. If you would like to participate, please say so on the encicsed form and respond by 20-APR-12

to  Elizabeth Marcus, Mediator, at (617) 5656-3212
If you DQ NOT wish to try Mediation, you must respond to any requsst{s) made above by the date(s) specified there,

For further inquiry on this matter, please use the charge number shown above. Your position statement, your rasponae to our request for Information,
or any Inquiry you may have should be directed to:

Charlene Mc Kinnon, Buffalo Local Office
Investigator 6 Fountain Plaza
EEOC Representative Suite 350
Buffalo,
roiephone  (716) 551-4442 F:fa(% 3’;5114 _24%23-,

Enclosure(s): g Copy of Charge

CIRCUMSTANCES OF ALLEGED DISCRIMINATION

D Race D Color D Sex [:l Religion I:l National Origin |:| Age E Disebiity I:I Retallation [:| Genetic Information D Other

See enclosed copy of charge of discrimination. - : -

a*ﬁ

(P}

i

Date Neme/ Title of Authorized Official A - | Signature '
.- - e we - “y . Sy i
John E. Thompson, S P T "‘, -
April 8, 2012 Local Office Director ‘






Enclosure with EEOC
Form 131 (11/09)

. INFORMATION ON CHARGES OF DISCRIMINATION

EEOC RULES AND REGULATIONS

Section 1601.15 of EEOC's regulations provides that persons or organizations charged with employment
discrimination may submit a statement of position or evidence regarding the issues covered by this charge.

EEOC's recordkeeping and reporting requirements are found at Title 29, Code of Federal Regulations (29 CFR):
29 CFR Part 1602 (see particularly Sec. 1602.14 below) for Title VIl and the ADA; 29 CFR Part 1620 for the EPA;
and 29 CFR Part 1627, for the ADEA. These regulations generally require respondents to preserve payroll and
personnel records relevant to a charga.gf discrimination until disposition of the charge or litigation relating to the
charge. (For ADEA charges, this notice is the written requirement described in Part 1627, Sec. 1627.3(b)(3),
.4(a)(2) or .5(c), for respondents to preserve records relevant to the charge — the records to be retained, and for
how long, are as described in Sec. 1602.14, as set out below). Parts 1602, 1620 and 1627 also prescribe record
retention periods - generally, three years for basic payroll records and one year for personnel records.

Questions about retention periods and the types of records to be retained should be resolved by referring to the
regulations.

Section 1602.14 Preservation of records made or kept. .. .. Where a charge ... has been filed, or an action
brought by the Commission or the Attorney General, against an employer under Title Vil or the ADA, the
respondent ... shall preserve all personne! records relevant to the charge or the action until final disposition of the
charge or action. The term personnel records relevant to the charge, for example, would include personnel or
employment records relating to the aggrieved person and to all other aggrieved employees holding positions
similar to that held or sought by the aggrieved person and application forms or test papers completed by an
unsuccessful applicant and by all other candidates or the same position as that for which the aggrieved person
applied and was rejected. The date of final disposition of the charge or the action means the date of expiration of
the statutory period within which the aggrieved person may bring [a lawsuit] or, where an action is brought
against an employer either by the aggrieved person, the Commission, or the Attomey General, the date on which
such litigation is terminated.

NOTICE OF NON-RETALIATION REQUIREMENTS

Section 704(a) of Title VII, Section 207(f) of GINA, Section 4(d) of the ADEA, and Section 503(a) of the ADA
provide that it is an unlawful employment practice for an employer to discriminate against present or former
employees or job applicants, for an employment agency to discriminate against any individual, or for a union to
discriminate against its members or applicants for membership, because they have opposed any practice made
an unlawful employment practice by the statutes, or because they have made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing under the statutes. The Equal Pay Act
contains similar provisions., Additionally, Section 503(b) of the ADA prohibits coercion, intimidation, threats, or
interference with anyone because they have exercised or enjoyed, or aided or encouraged others in their
exercise or enjoyment, of rights under the Act.

Persons filing charges of discrimination are advised of these Non-Retaliation Requirements and are instructed to
notify EEOC if any attempt at retaliation is made. Please note that the Civil Rights Act of 1991 provides
substantial additional monetary provisions to remedy instances of retaliation or other discrimination, including, for
example, to remedy the emotional harm caused by on-the-job harassment.

NOTICE REGARDING REPRESENTATION BY ATTORNEYS
Although you do not have to be represented by an attorney while we handle this charge, you have a right, and

may wish to retain an attorney to represent you. If you do retain an attorney, please-give us your attorney's
name, address and phone number, and ask your attorney to write us confirming such representation.





ELUL Funm b (110

CHARGE OF DISCRIMINATION Charge Presented To: Agency(ies) Charge No(s):

Th-s lorm is ullecled by the Pnvacy Act of 1974, See enciosad Privacy Act
Stulement and other information before completing th:s form.

525-2012-00321

New York State Divisilon Of Human ngjts and EEOC

Slale or lucal Agency. if any

Nung . gds wle blr LS. Mrs ) Home Phone (inci Area Code) Dale of Blﬁh
Ms. Suni Ryles (716) 884-0983 10-14-1976
Strunl Audress Cily, State and ZIP Code

278 Locust Street, Buffalo, NY 14204

Named is the Empioyer, Labor Organization, Employment Agency, Apprenticeship Committee, or State or Local Government Agency That | Believe
Discriminated Against Me or Others. (/f more than two, list under PARTICULARS below.)

No Employens, Me nbers Phone No (inciude Area Code)

Nume

ERIE COUNTY HOME 201 - 500 (716) 937-5690
Siruel Addrass City, Slalo and ZIP CT!. r‘\

11580 Walden Ave., Alden, NY 14004 S

Nama Na. Employees, Members Phone No. (Include Area Code)

T I ENE
ANy LY

Streat Addross City, Siate and 21P Code

. Vo
(n.. po \./ (A S B
DISCRIMINATION BASED ON (Check appropriate box(es).) DATE(S) DISCRIMINATION TOOK PLACE
Earliest Latest
D RACE D COLOR I:I RELIGION D NATIONAL ORIGIN 11-29-2011 01-10-2012

e
AGE

DISABILITY GENETIC INFORMATION

D CONTINUING ACTION

THE PARTICULARS ARE (i additional paper is needed, allach extra sheal(s)):
| began working for the above named Respondent onlabout July 11, 2011,
Institutional Aide.

| was last classified as an

On/about November 18, 2011 | suffered a medical emergency. | was released to return to work on
November 20, 2011. On my Doctor’'s advice, | requested reasonable accommodation on November 29,
2011 and again on December 7, 2011. Respondent refused to accommodate me informing me that | could
not return to work under the restrictions | had. | went to my Doctor again on December 7, 2011 and received
a note to be out of work until my next evaluation which was December 21, 2011. On December 21, 2011, |
received another note from my Doctor to be out until January 21, 2012.

On/about January 10, 2012 | received a letter from Respondent stating that | was terminated, and that | failed
to meet the minimum standards for an Instututlonal Aide. Respondent then informed me that | was being
terminated for time and attendance.

| believe Respondent refused to accommodate me and terminated my employment because of a
disability/perceived disability. This is in willful violation of The Americans with Disabilities Act.

1 wartIns .hoerge 'led sith koth the EECC and the Stale or locat Agency, if any. |
adl i 3e sé e ogerces 1) cnange imy address or phone rumber and | vail
ceupuraie fuy wdr thent . ina precess.ayg of my charge in accordanze with ther
procnd J1es

MOTARY - Ai'un necessury lor Siate and Local Agency Requiremerts

1 {ec1e rder genaity of perury that the abave 1s true and currect.

¥

L4

Cla g Pty Syt oty

?\'lgl;l‘u).

I swear ur a!lrm that | have read the above charge and that it is true to
ire test of iny knowledga, information and belief

SONATIGE DF SULPLA NANT

¥ Koo Mo

STk -;,1-..,‘.5..:’--';.-'.' CeFLREMET L LATE 3/){} )

A R PRI 2
SHELLEY COON

%\N@,\\*ﬁwd NExT Vst
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CP Entlosura with EEOC Form 5 (11/09)

PRivACY ACT STATEMENT: Under the Privacy Act of 1974, Pub. Law 93-579, authority to request
personal data and its uses are:

1. ForM NuMBER/TITLE/DATE. EEOC Form 5, Charge of Discrimination (11/09).
2. AUTHORITY. 42 U.S.C. 2000e-5(b), 29 U.S.C. 211,29 U.S.C. 626, 42 U.S.C. 12117, 42 U.S.C. 2000ff-6.

3. PriNcIPAL PURPOSES. The purposes of a charge, taken on this form or otherwise reduced to
writing (whether later recorded on this form or not) are, as applicable under the EEOC anti-
discrimination statutes (EEOC statutes), to preserve private suit rights under the EEOC statutes,
to invoke the EEOC's jurisdiction and, where dual-filing or referral @&rrangements exist, to begin
state or local proceedings.

4, RouTtINe Uses. This form is used to provide facts that may establish the existence of matters
covered by the EEQOC statutes (and as applicable, other federal, state or local laws). Information
given will be used by staff to guide its mediation and investigation efforts and, as applicable, to
determine, conciliate and litigate claims of unlawful discrimination. This form may be presented to
or disclosed to other federal, state or local agencies as appropriate or necessary in carrying out
EEOC's functions. A copy of this charge will ordinarily be sent to the respondent organization
against which the charge is made.

5. WHETHER DISCLOSURE IS MANDATORY; EFFECT OF NOT GIVING INFORMATION. Charges must be
reduced to writing and should identify the charging and responding parties and the actions or
policies complained of. Without a written charge, EEOC will ordinarily not act on the complaint.
Charges under Title VIi, the ADA or GINA must be sworn to or affirmed (either by using this form
or by presenting a notarized statement or unsworn declaration under penaity of perjury); charges
under the ADEA should ordinarily be signed. Charges may be clarified or amplified later by
amendment. It is not mandatory that this form be used to make a charge.

NoTICE OF RIGHT TO REQUEST SUBSTANTIAL WEIGHT REVIEW

Charges filed at a state or local Fair Employment Practices Agency (FEPA) that dual-files charges
with EEOC will ordinarily be handled first by the FEPA. Some charges filed at EEOC may also be
first handled by a FEPA under worksharing agreements. You will be told which agency will handle
your charge. When the FEPA is the first to handle the charge, it will notify you of its final
resolution of the matter. Then, if you wish EEOC to give Substantial Weight Review to the FEPA's
final findings, you must ask us in writing to do so within 15 days of your receipt of its findings.
Otherwise, we will ordinarily adopt the FEPA's finding and close our file on the charge.

NOTICE OF NON-RETALIATION REQUIREMENTS

Please notify EEOC or the slate or local agency where you filed your charge if retaliation Is
taken against you or others who oppose discrimination or cooperate in any investigation or
lawsuit cancerning this charge. Under Section 704(a) of Title VII, Section 4(d) of the ADEA,
Section 503(a) of the ADA and Section 207(f) of GINA, it is unlawful for an employer to
discriminate against present or former employees or job applicants, for an employment agency to
discriminate against anyone, or for a union to discriminate against its members or membership
applicants, because they have opposed any practice made unlawful by the statutes, or because
they have made a charge, testified, assisted, or participated in any manner in an investigation,
proceeding, or hearing under the laws. The Equal Pay Act has similar provisions and Section
503(b) of the ADA prohibits coercion, intimidation, threats or inlerference with anyone for
exercising or enjoying, or aiding or encourag.ng others n t-eir exercise or enjoyment of. rights
under the Act.





U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

Buffalo Local Office 6 Fountain Piaza, Suite 350
Buffalo, NY 14202

(716) 551-4442

TTY (716) 551-$923

Direet ADR : (716) 351-3290

MEDIATION INVITATION RESPONSE FORM

Complete and fax or mail this form on or before the mediation nse d_ue date

Please return by: __ L o) G

Your charge has been selected for EEOC’s Mediation Program. The Commission is making available to you, this
efTective, neutral and confidential process to Charging Parties and Respondents as an efficient alternative to
investigation and possible litigation of employment disputes. If either side prefers investigation to mediation, please
let us know immediately so that we may return your charge back to Enforcement.

Participation in the mediation program is completely voluntary, confidential, non-binding, and at no cost to either
party. If however, the parties come to a resolution, the settlement will be upheld by law and will be binding. You
may have a representative of your choice with you during mediation sessions, but note that you are not required.

If both parties agree to mediation, we will attempt to schedule an agreeable date. Please be advised that this process
takes approximately 4-6 weeks. Once the Respondent agrees to participate in mediation, the due date for the
Position Statement is temporarily suspended.

If you have any questions, please contact Elizabeth Marcus, at (617) 565-3212. If you call and get my voice mail, 1
ask that you leave a message including your phone number, with area code and charge number. [ will get back to
you as soon as I'm able. [ look forward to hearing from you and encourage you to consider the many benefits of
mediation. (See reverse)

Please return thig form to: Elizabeth Marcus, Mediator
US Equal Employment Opportunity Commission
Boston Area Office
JF Kennedy Federal Building
Boston, MA 02203-0506
Or Fax response to: (617) 565-3196
Or email response to: Ell th.marcus@eeoc.go

e FILL IN THE FOLLOWING COMPLETELY *

SELECT: [ ] /We agree to mediate
[ ] /We decline offer to mediate

I AM THE (SELECT ONE): | | Charging Party / Representative
| 1 Respondent/ Representative

If you decline to participate, we would appreciate your stating the reason for declining:

EEOC Charge No: - -0042

Charge Name: \

Name (or Attorney if represented): TITLE:
Mailing Address:

City, State, Zip:

Telephone: ( )






Facts About Mediation

First and foremost, the EEOC is pleased to invite you to mediate the enclosed charge of discrimination.
On the reverse side of this sheet is an Invitation to Mediate. Mediation is voluntary; it will not be
scheduled unless BOTH parties agree. Mediation is a confidential, off the record attempt to resolve the
charge, prior to any investigation or possible litigation. For questions or more information contact Ms.
Elizabeth Marcus, Mediator (617) 565-3212.

Mediation is a form of Alternative Dispute Resolution (ADR) that is offered by the U.S. Equal
Employment Opportunity Commission (EEOC) as an alternative to the traditional investigative or
litigation process. Mediation is an informal process in which a neutral third party assists the opposing
parties to reach a voluntary negotiated resolution of a charge of discrimination. The decision to mediate
is completely voluntary for the charging party and the employer. Mediation gives the parties the
opportunity to discuss the issues raised in the charge, clear up any misunderstandings, determine the
underlying interests or concerns, find areas of agreement and charge or impose a decision on the parties.
Instead, the mediator helps the parties agree on a mutually acceptable resolution. The mediation process
is strictly confidential. Information disclosed during mediation will not be revealed to anyone, including
other EEOC employees.

How Mediation Works

An EEQC representative will contact the employee and employer conceming their participation in the
program. If both parties agree, a mediation session conducted by a trained and experienced mediation is
scheduled. While it is not necessary to have an attorney in order to participate in EEOC’s Mediation
Program, either party may choose to do so. It is important that persons attending the mediation session
have the authority to resolve the dispute(s). If mediation is unsuccessful, the charge is returned to the
original investigator and investigated like any other charge.

Advantages of Mediation
e Mediation is an efficient process that saves time and money. Successful mediation avoids a time-
consuming investigation and achieves a prompt resolution of the charge. The majority of
mediations are completed in one session, which can last from one to five hours.

¢ Improves Communication

e Mediation is fair. Mediators are neutral third parties who have no interest in the outcome. Their
role is to help the parties resolve the charge.

e Mediation is a confidential process. The sessions are not tape-recorded or transcribed. Any and
all notes taken during the mediation are collected and destroyed promptly.

o Settlement agreements secured during the mediation do not constitute an admission by the
employer of any violation of laws enforced by the EEOC.

e Mediation avoids lengthy and unnecessary litigation.
o Discover the real issues in your workplace

e Everyone wins.






COUNTY OF ERIE
MARK C. POLONCARZ

COUNTY EXECUTIVE

MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

DEPARTMENT OF LAW

MICRFLI E M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

April 24, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Sampson, James M. v. Dennis Ward,
Ralph Mohr, Erie County Board of
Elections and Ralph R. Hernandez

Order to Show Cause

James M. Sampson
548 Richmond Avenue
Buffalo, New York 14222

Emilio Colaiacovo, Esq.
Bouvier Partnership, LLP
350 Main Street, Suite 1400
Buffalo, New York 14202

Should you have any questions, please call.

MMP:dld
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

g / /
Michelle M. Parker
First Assistant County Attorney

US FRANKEIN S1REIT. ROOM 1634, BUuis oo NEw YORK 14202 - ProNe: (710) 838-2200 - WWW.HKIE LHOV





At an Special Term of the Supreme Court
held in and for the County of Erie, State of
New York on the 23rd day of April, 2013.

PRESENT: HON: AQN. S L. 1ICHALSK, 1.8.C,
AcT FILED
SUPREME COURT : ERIE COUNTY AD
JAMES M. SAMPSON RIE COU NTY .
CLERK'S OFFI CE K
Petitioner '
ORDER TO SHOW CAUSE
Index No:
OIS paperrec : 65
Vs [ eie County Board of Election’s Oflice
Firom EVV\I]'O CO[IC(@O\/O‘
DENNIS WARD and RALPH MOHR, On the 23 ay or A«mt 20 (D
As Commissioners of and Constituting the by m:

ERIE COUNTY BOARD OF ELECTIONS:; and : r&jU/\ M)CMCL\,(O / RO\LL /L Ob\f
“oture of BOE Employee

ERIE COUNTY BOARD OF ELECTIONS; and Sigl
PAID
RALPH R. HERNANDEZ CHECK CASH
Respondents. ARR 2 3 2013
For an Order, pursuant to the Election Law, ,
declaring invalid and striking out the petitions cEgQEK%OQU thgg

purporting to designate RALPH R. HERNANDEZ

as a candidate for Member of the Board of Education,

City of Buffalo, County of Erie, West Subdistrict and an

Order restraining the Erie County Board of Elections

from placing the name of RALPH R. HERNANDEZ

upon official ballots to be used at the election to be CRIE N0 805 4PR 2310 e 1S
held on May 7, 2013.

Upon the annexed verified Petition of JAMES M. SAMPSON, verified on the 23

date of April, 2013, it is ORDERED that:





(1) The Respondents above named show cause before one of the Justices of

this Court at a Special Term thereof to be held at /24/6 / 3;-; /
gz\i c"\a«/\'\?;—- Hau‘ , Buffalo, New York, on
the 30 day of M, 2013, at 2 ¢~ o'clock in th enoon

of that date, or soon thereafter as counsel may be heard, why an Order

should not be made invalidating and declaring null and void the
Designating Petitions filed on behalf of RALPH R. HERNANDEZ,
purporting to designate him as a candidate for, respectively, a candidate
for Member of the Board of Education, City of Buffalo, County of Erie,
West Subdistrict, and an Order enjoining and restraining the ERIE
COUNTY BOARD OF ELECTIONS from printing and placing, upon
official ballots to be used at the election to be held on May 7, 2013, the
name of the aforementioned candidate, and for such other and further
relief as the Court deems just and proper; and

(2) The Board of Election of the County of Erie, New York, shall produce on a
return date of this Order to Show Cause and on the argument thereof, the
official permanent personal registration poll record signature copy for the
City of Buffalo, New York; the alleged Nominating Petitions of Ralph R.
Hernandez; all objections and specifications thereto; certificates of
declination; substitutions; and all reports and papers pertaining thereto

for the examination of the Court.





(3) Let Service of this Order and the papers upon which it was granted to be
deemed due, timely and sufficient if made as follows:

() Upon the Board of Elections of the County of Erie, New York, on or
before the 234 day of April, 2013, by delivering to and leaving a
true copy of this Order and the annexed papers with one of the
Commissioners, Chief Clerk, Deputy Commissioner or appropriate
individual, or such other person as may be designated by the Board
of to receive service.

(b) Upon the Respondent, Ralph R. Hernandez, on or before the 23rd
day of April, 2013, by delivering to and leaving with him personally
a copy of this Order and of the annexed papers or by such
substituted service as authorized by CLPR §308 at 127 Livingston

Street, Buffalo, New York 14213.

DATED:  April 23, 2013
BUFFALO, NEW YORK

Hon. J.S.C.

GRANTED

APR 23 2013

A1nA -
LH..fr\ L. LRI

ENTER:

COURT CLERK





STATE OF NEW YORK
SUPREME COURT : ERIE COUNTY

JAMES M. SAMPSON

Petitioner
VERIFIED PETITION

Index No-

\L

DENNIS WARD and RALPH MOHR,
As Commissioners of and Constituting the
ERIE COUNTY BOARD OF ELECTIONS:; and

ERIE COUNTY BOARD OF ELECTIONS; and

RALPH R. HERNANDEZ
Respondents.

For an Order, pursuant to the Election Law,

declaring invalid and striking out the petitions
purporting to designate RALPH R. HERNANDEZ

as a candidate for Member of the Board of Education,
City of Buffalo, County of Erie, West Subdistrict and an
Order restraining the Erie County Board of Elections
from placing the name of RALPH R. HERNANDEZ
upon official ballots to be used at the election to be

held on May 7, 2013.

The Petition of JAMES M. SAMPSON, respectfully shows:

1. At all times hereinafter mentioned, the Petitioner was and is a resident of
the City of Buffalo, State of New York. The Petitioner is a candidate

aggrieved for the office of Member of the City of Buffalo Board of





Education and resides within the West Subdistrict. The Petitioner was
also the objector who duly filed objections against the Respondent,
RALPH R. HERNANDEZ.

. At all times hereinafter mentioned, the Respondent, RALPH R.
HERNANDEZ, was and is a resident of the City of Buffalo, State of New
York. Further, he is a candidate for the office of Member of the City of
Buffalo Board of Education and purportedly resides within the West
Subdistrict.

. At all times hereinafter mentioned, RALPH MOHR and DENNIS WARD
are the Commaissioners of the Respondent, ERIE COUNTY BOARD OF
ELECTIONS and, as such, were and are charged with the duty of
receiving and filing petitions for the nomination of candidates for elections
in all subdistricts and political units situated in the County of Erie, State
of New York, including, but not limited to, the City of Buffalo School
Board.

. Petitioner is an enrolled and duly registered voter within the City of
Buffalo. He resides within the West Subdistrict on 548 Richmond Avenue,
Buffalo, New York. Further, the Petitioner is a candidate aggrieved for
the office of City of Buffalo Board of Education, West Subdistrict. The

Petitioner was also the objector who duly filed objections against the

Respondent, RALPH R. HERNANDEZ.





. Respondent, RALPH R. HERNANDEZ, is an enrolled and duly registered
voter within the City of Buffalo. He resides within the West Subdistrict
on 127 Livingston Street, Buffalo, New York. Further, Respondent is a
candidate for the office of City of Buffalo Board of Education, West
Subdistrict.

. On or about April 19, 2013, the Respondent, RALPH R. HERNANDEZ
filed designating petitions for the aforementioned office with the Erie
County Board of Elections.

. Within the time and in the manner provided by law, petitioner filed
written objections with the Respondent, Erie County Board of Elections,
and filed and served the written specifications of the objections to the
Respondent, RALPH R. HERNANDEZ. Copies of said Specific Objections
are annexed hereto and made a part hereof as “EXHIBIT A”.

. Petitioner has standing to bring this proceeding, pursuant to Section 16-
102 of the Election Law of the State of New York.

. Respondent, Erie County Board of Elections, has not yet ruled upon the
objections and specifications filed and served on the Petitioner. Further, a
hearing has not yet been scheduled, but is expected to be shortly. As of
today, the last day to bring this proceeding, the Respondent, Erie County
Board of Election, has not yet made its determination on the merits of the
objections and specifications. Moreover, some of the questions raised by

the objections and specifications, in addition to matters exclusively within





the jurisdiction of this Court, should be heard and determined by this

Court.

10.Upon information and belief, the aforementioned Designating Petitions of

the Respondent, RALPH R. HERNANDEZ, do not conform to the

provisions of the Election Law of the State of New York, nor to other

applicable rules or laws promulgated thereunder and the aforementioned

petition is otherwise invalid in that:

a.

b.

Many of the signatures are forgeries;

Many of the names were not signed by registered voters;

Many of the signers of said petition were not qualified voters of the
political unit in which they claim to reside;

The statement of a subscribing witness is not substantially in the
form provided in the Election Law;

Some of those names signed on the petition do not appear to have
registered in the election district wherein they claim to reside;
Many of the signers did not personally appear before the
subscribing witness, did not subscribe the name in the presence of
such witness; and did not declare to such witness that they had
signed the same and that the statements contained therein were
true;

The signers were not acknowledged by the witness;

The signatures were unidentifiable;





1. The signatures were hand printed;
j. The signatures were of voters who were not registered at the
address set forth in the petition;
k. That the Petition is generally permeated with forged signatures
and forged initials of the signers of the petition;
1. The Petition contains less than 500 valid signatures.
11.With respect to the allegations of fraud, the entire petitions are fraught
with fraud. In particular, fraudulent signatures are found on the following
lines and pages of the Petitioners Designating Petition:
Page 7 lines 6 and 8
Page 9 lines 8, 15, 19, and 22
Page 14 lines 12
Page 19 lines 2, 16, 17, and 18
Page 23 lines 25
Page 24 lines 19, 20
Page 39 lines 7
Page 42 lines 1-3, 5-10, 12-17, 19-24
Page 45 lines 1-4, 6, 8,9
Page 46 lines 1-9, 12, 15, 17, 18, 25
Page 47 lines 1-9
Page 48 lines 23

Page 49 lines 1, 8,





Page 50 lines 6

12. The aforementioned fraud consists of signatures that do not match, even
objectively, to the signature card on file with the Erie County Board of
Elections that is associated with each voter’s registration.

13.As a result of the invalid signatures, the Designating Petitions filed on
behalf of the Respondent, RALPH R. HERNANDEZ, fails to qualify in
that there are less than 500 valid signatures.

14.As a result, the Designating Petitions of RALPH R. HERNANDEZ should
be rejected, and the Petitions themselves declared null and void, and
otherwise invalidated. Further, the Respondent, Erie County Board of
Elections, should be restrained and enjoined from printing and placing the
name of RALPH R. HERNANDEZ, on the ballot for the May 7, 2013 City
of Buffalo School Board Elections for the West Subdistrict.

15. Petitioner requests leave, and reserves the right to submit upon the
argument and hearing of this application, additional evidence by way of
affidavits, oral testimony, and documentary evidence to substantiate the
objections and fraud heretofore and herein set forth.

16.Petitioner requests that the Respondent, Erie County Board of Elections,
produce upon the argument and hearing in this application all the books,
records, registration cards, objections, papers provided for by the within

Order to Show Cause.





17.Petitioner has no adequate remedy other than that applied for herein.

18.No prior application has been made for the relief herein sought.

WHEREFORE, Petitioner respectfully request that this Court grant the relief

sought forth in the annexed Order to Show Cause, together with such other and

further relief as the Court deems just and proper.

DATED: April 23, 2013

Buffalo, New York / {[}/M WL }/ﬂ /M

Jefmes M. Sampson






VERIFICATION

STATE OF NEW YORK }
} S.S.
COUNTY OF ERIE }

JAMES M. SAMPSON, being duly sworn, deposes and says that the deponent
is the Petitioner in the within action; that deponent has read the foregoing and
knows the contents thereofs that the same is true to deponents own knowledge,
except as to matters stated to be alleged on information and belief, and that as to

those matters deponent believes it to be true. ; fé'
_.r'a./ ; f
/.//. (. %M..

James M. Sampson
Notary Public
EMILIO COLAWCOVO

Notary Public, State of New York
Qualified in Erie Coun! 49
My Commission Expires _\{ - 2. L

0 beforé mé this 23rd
pril, 2013.







COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE IEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

April 24, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: Wisniewski, Steven v. Justice John
Michalski, Frank Sedita, IlI, Eric T.
Schneiderman, Brian Fischer, Andrea
W. Evans and Erie County Department
of Probation

Document Received: Verified Petition
Name of Claimant: Steven Wisniewski
#09-B-1659
Livingston Correctional Facility

P.O. Box 91
Sonyea, New York 14556

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

./‘? i P )
By: /N el diu 72,«( L
Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure
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Docket # OP 13-00015
SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION, FOURTH DEPARTMENT

In the Matter of the Application of,
STEVEN WISNIEWSKI, #09-B-1659,
Petitioner, NOTICE OF PETITION

-against-

Index No.

JUSTICE JOHN MICHALSKI, a Justice of

the Erie County Supreme Court;

FRANK SEDITA, III, Erie County District
Attorney; ERIC T. SCHNEIDERMAN, New York
State Attorney General; BRIAN FISCHER,
Commissioner of New York State Department

of Corrections and Community Supervision;
ANDREA W. EVANS, CEO and Chairwoman, New
York State Board of Parole;

ERIE COUNTY DEPARTMENT OF PROBATION, @bg}ij/ﬁ’& SETJN TY / /A VYO
- MENT OF Law

Respondents.

For a Judgment and Order pursuant to Articles 78, 70, and 30
of the Civil Practice Law & Rules

X

PLEASE TAKE NOTICE, that upon the annexed Summons, Verified
Petition/ Complaint, verified the 27th day of December 2012, and upon the attached exhibits,
Petitioner will make application before the Appellate Division, Fourth Department at 50 East
Avenue, Rochester, New York on Monday, May C , 2013, at 10:00 in the forenoon, or as soon
thereafter as the parties can be heard Why an order should not granted pursuant to Article 78,
70 and 30 of the CPLR directing Respondent, Justice John Michalski, to render a decision on a
motion which was filed by Petitioner in February 2012, or in the alternative, granting Petitioner
leave to appeal that portion of said motion seeking relief pursuant to CPL 440, and directing said
Respondent to correct the Uniform Commitment Order to read Petitioner was Sentenced, not

resentenced and to provide the Department or Correction and Community Supervision a copy

APR 2 2 2013





of Petitioner's 2011 PSI and sentencing minutes; to Prohibit respondents, Frank Sedita III, The
Erie County District Attorney and Eric T. Shcneiderman, the New York State Attorney
General, from interposing responding papers to Petitioners February 2012 motion before
Respondent Justice John Michalski, and declaring they not provide false and erroneous
information to the New York State Department of Corrections and Community Supervision and
Parole; annuling the determinations of Respondent's, Brian Fischer, the Commissioner of the
New York State Department of Corrections and Community Supervision, denying Petitioner
Presumptive Release; and Andrea W. Evans. Chairwoman of the New York State Broad of
Parole's denial of Parole; and directing those respondents remove the 2009 PSI and sentencing
minutes from Petitioners institutional files and any reference thereto be expunged; relief
pursuant to CPLR 70 is sought to release Petitioner in that Petitioners incarceration is illegal and
relief is sought to credit Petitioner with jail time credit for the period for which Petitioners was
detained out of state, and for such other and further relief as to the Court seems just and proper.

PLEASE TAKE FURTHER NOTICE, that responding papers, if any, shall be served at
least five days before the aforesaid date appearing.

Petitioner designates the Appellate Division Fourth Department, Monroe County In that
an action is brought against a State Supreme Court Justice Vet baner 165, Anates URie
Count~y fy venve

Dated: March 17, 2013
Sonyea, New York

Steven Wisniewski (pro se)
Petitioner

Livingston Correctional Facility
P.O. Box 91

Sonyea, New York 14556






Docket No.: OP13-00015

SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION, FOURTH DEPARTMENT

In the Matter of the Application of,
STEVEN WISNIEWSKI, #09-B-1659,

Petitioner, SUMMONS
-against-

Index No.
JUSTICE JOHN MICHALSKI, a Justice of
the Erie County Supreme Court;
FRANK SEDITA, I, Erie County District
Attorney; ERIC T. SCHNEIDERMAN, New York
State Attorney General; BRIAN FISCHER,
Commissioner of New York State Department
of Corrections and Community Supervision;
ANDREA W. EVANS, CEO and Chairwoman, New
York State Board of Parole;
ERIE COUNTY DEPARTMENT OF PROBATION,

Respondents.

For a fudgment and Order pursuant to Articles 78, 70, and 30
of the Cuwnl Practice Law & Rules

TO THE ABOVE NAMED RESPONDENTS:

You are hereby summoned and required to serve upon petitioner at the address stated
below, an answer to the attached Petition/Complaint.

If this summons was personally delivered upon you in the State of New York, the answer
must be served within twenty days after such service of the summons, excluding the date of

service. If the summons was not personally delivered to you within the State of New York, the





answer must be served within thirty days after service of the summons is complete as provided
by law.

If you do not serve an answer to the attached Petition/Complaint within the applicable
time limitation stated above, a judgment may be entered against you by default, for the relief
demanded in the Petition/Complaint, without further notice to you.

This action will be heard in the Appellate Court, Fourth Department, Rochester, State
of New York. This action is brought in the Appellate Division, Fourth Department in that,

hybrid relief is sought for which the Appellate Division, Fourth Department is the proper venue.
Pehihoner deSiqnag +¢s Epie OQLM\@\/ 4o Ve ue.

Dated: March 17, 2013

Sonyea, New York

T

Steven Wisniewski (pro se)
Petitioner

Livingston Correctional Facility
P.O. Box 91

Sonyea, New York 14556







COUNTY OF ERrRIE
MARK C. POLONCARZ

MICHAEL A. SIRAGUSA COUNTY EXECUTIVE MICHELLE M. PARKER
COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH.

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
MEMORANDUM
TO: Robert M. Graber, Clerk, Erie County Legislature
FROM: Michelle M. Parker, First Assistant County Attorney
DATE: April 30, 2013
RE: Transmittal of New Claims Against Erie County
Mr. Graber:

In accordance with the Resolution passed by the Erie County Legislature on June

25, 1987 (Int. 13-14), attached please find nineteen (19) new claims brought against the County
of Erie. The claims are as follows:

Claim Name

DiGiacomo, Luigi, et al. v. County of Erie, et al.

Reyes, Eladio v. County of Erie, et al.

Ryles, Suni v. Erie County Home

Pindler, Davont v. County of Erie, et al.

Pitillo, Marcelline v. County of Erie

Evans-Brown, Kathy v. Erie County Board of Elections, et al.
Dale, David v. Erie County Sheriff, et al.

People of the State of New York v. Charles Peter Faso IV
Sampson, James M. v. Erie County Board of Elections, et al.
Randle, David L. v. D’ Amico, Michael L.

Peoples, Cecil H. v. County of Erie, et al.

Wisniewski, Steven v. Frank Sedita, I1I, et al.

Manufacturers and Traders Trust Company v. David Shenk
Pierce, Marcellus v. Robert Koch, Superintendent, Erie County Holding Center, et al.
Jordan, Stephen v. Erie County Executive, et al.

Hale, Terrell v. County of Erie, et al.

95 FRANKLIN STREET - ROOM 1634, BUFFALO, NEW YORK 14202~ PHONE (716) 858-2200 - FAX (716) 858-2281 (NOT FOR SERVICE)
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Bender, Elan S. v. County of Erie
Dulak, Thomas v. Sheriff Howarcs
Alspaugh, Nancy J. v. County of Erie, et al.

MMP:dld
Attachments
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