A LOCAL LAW imposing a Tax on the Occupancy of Hotel Rooms pursuant to

BE IT ENACTED BY THE LEGISLATURE OF THE COUNTY OF RRIE, AS

COUNTY OF ERI&

LOCAL LAW NO.
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LOCAL LAW INTRO. NO. 18 (Print No. 4)

1974

Chapter 614 of the Laws of 1974 of the State of New York.
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Hotel Room Occupancy Tax Law.
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. Payment of Tax.

. Determination of Tax.

. Disposition of Revenues.

. Refunds.

. Reserves.

Short Title. This local law shall be known as the Erie County
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18. Proceedings to Recover Tax.

17. General Powers of the Commissioner of Finance.
i8. Administration of Oaths.

19. Reference to Tax.

20. Penalties and Interest.

21. Returns to be Secret.

22, Notices and Limitations of Time.

23. Separability.

1. Definitions. When used in this local law, the following terms shall
mean:

{a) Person. An individual, partnership, socisty, association, joint stock
company, corporation, estate, receiver, irustee, assignee, referee, and any other
person acting in a fiduciary or representative capacity, whether appointed by a
court or otherwise, and any combination of the foregoing.

(b} Operater. Anypersonoperating ahotelinthecounty of Erie, ineluding
but not limited to the owner or proprietor of such premises, lessee, sublessee,
mortgagee in possession, licensee or any other person otherwise operating such’

hotel,

{¢) Hotel. A buildingor porticn of itwhichisregularly used and keptopen
as such for the lodging of guests. The term “hotel” includes a motel, motor court
or inn, or similar hotel or motel type of accommeodations by whatever name

designated.

(d} Occupancy. The use or possession, or the right to the use or
possession of any room in a hotel.

{e) Occupant. A person who, for a considsration, uses, possesses, or has
the right to use or possess, any room in a hotel under any lease, concession,

permit, right of access, license to use or other agreement, or otherwise.

(f) PermanentHesident. Anyoccupantof any room or rooms in a hotel for
at least thirty consecutive days shall be considered a permanent resident with
regard to the pericd of such occupancy.

(g) Rent. The consideration received for occupancy valued in money,
whether received in money or otherwise. ’

(b} Room. Anyroomorrooms ofany kind in any partor portion of a hotel,
which is available for or let out for any purpose other than a place of assembly.

(i) Return. Any feturn filed or required to be filed as herein provided.
(j} Commissioner of Finance. The commissioner of finance of the county.

(k) Comptroller, The comptroller of the county.
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2. Imposition of fax.

On and after the first day of December, nineteen hundred seventy-four,
there is hereby imposed and there shall be paid a tax of two percent upon the rent
for every occupancy of a room or rooms in a hotel in this county except that the
tax shall not be imposed upon a permanent resident.

3. Transitional provisions.

The tax imposed by this local law shall be paid upon any occupancy on
and after the firstday of December, nineteen hundred seventy-fouraithough such
occupancy is pursuant to a prior contract, lease or other arrangement. Where
rent is paid on a weekly, monthly, or other term basis, the rent shall be subject to
the tax imposed by this local law to the extent that it covers any period on and
after the first day of December, nineteen hundred seventy-four.

4. Exempt organizations.

{1} Exceptas otherwise providad inr this section, any use or occupancy ;
by any of the following shall not be subject to the tax imposed by this local law: - i

(1) The State of New York, or any of its agencies, instrumentalities, i
public corporations (including a public corporation created pursuant to f
agreement or compact with another state or Canada) improvement districts or :
political subdivisions of the state.

(2) The United States of America, or any of its agencies and
instrumentalities, insofar as it is immune from taxation.

(3} Any corporation, association, trust or comrnunity chest, fund or
foundation, organized and operated exclusively for religious, charitable or
education purposes, or for the prevention of cruelty te children or animals, and
no part of the net earnings of which inures to the benefit of any private
shareholder or individual and no substantial part of the activities of which is
carrying on propaganda, or otherwise attempting to influence legislation;
provided, however, that nothing in this subdivision shall include an
organization operated for the primary purpose of carryving on a trade, or
business for profit, whether or not all of its profits are payable to one or more
organizations described in this subdivision.

(b} Where any organization described in paragraph (3) or subdivision
(2) of the subdivision carries on its activities in furtherance of the purpoeses for i
which it was organized, in premises in which, as part of said activities, it
cperates a hotel, occupancy of rooms in the premises and renis therefrom
received by such corporation or association shall not be subject to tax hereunder.,

5. Territorial limitations. The tax imposed by this local law shall apply
only within the territorial limnits of the county of Erie.

6. Registration. Within ten days after the effective dateofthislocal law, or
in the case of operators commencing business after such effective date, within
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three days after such commencement or opening, every operator shall file with
the commissioner of finances a certification of registration in a form prescribed

occupancy. Such certificates shall be non-assignable and non-transferrable and
shall be surrendered immediately to the commissioner of finance upon the
cessation of business at the hotel named or upon its sale or transfer,

7. Administration and collaetion.

accordance with the county charter or as otherwise are provided by this local
law.

(b) The tax to be collected shall be stated and charged separately from
the rent and shown separately on any record thersof, at the time when the
occupancy is arranged or contracted for and charged for, and upon every
evidence of occupancy or any bill or statement or charge made for saig
occupancy issued or delivered by the operator, and the tax shall be paid by the
occcupant to the operator as trustee for and on account of the County. and the
operator shali be liable for the collection thereof and for the tax. The operatorand

respect {o non-payment of the tax by the oceupant payable at the time such tax
shall become due and owing, including ail rights of eviction, dispossession,
repossession anc_i enforcement of any innkeeper's lien that he may have in the

duly designated by him shall be joined as a Pparty in any action or Proceeding
brought by the operator to eollect or enforce collection of the tax.

(¢) The commissioner of finance may. wherever he deems it necessary
for the proper enforcement of this local law, provide by regulation that the
occupant shiall file returns and pay directly to the commissioner of finance the
tax herein imposed at such times as returns are required to be filed and payment
over made by the operator.

{d) The tax imposed by this local law shall be paidupon any occupancy
on and after December first, nineteen hundred seventy-four, although such
occupaney is had pursuantto a contract, lease or other arrangement made prior
to such date. Where rent is paid or charged or billed, or falls due on either a
weekly. monthly or other term basis, the rent so baid, charged, billed or falling
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due shall be subject to the tax herein imposed to the extent that it covers any
portion of the period on and after December first, nineteen hundred seventy-four.
Where any tax has heen paid hereunder upon any rent which has been
ascertained to be worthless, the commissioner of finance may by regulation
provide for credit/or refund of the amount of such tax upon application therefor
as provided in saction thirtsen of this local law.

(¢) Forthe purpose of the proper administration of this local lawand o
prevent evasion of the tax hereby imposed, it shall bepresumed that allrentsare
subject to tax until the contrary is established, and the burden of proving that a
rent for occupancy is not taxable hereunder shall be upon the operator oT the
occupant. Where an oceupani claims exemptions from the tax under the
provisions of subdivision four of this section, the rent shzll be desmed taxable
hereunder unless the operator shall receive from the occupant claiming such
exemption a copy of a certificate issued by the commissioner of finance
certifying that the corporation OT association therein named is exempt from the
tax undser subdivision fout of this section, togsther with a certificate duly
executed by the corporation or association named in the certificate of the
commissioner of finance certifying that the occupantisits agent, representative
or employee and that his occupancy is paid or to be paid by, and is necessary or
required in the course of or in connection with the affairs of said corporation ot
association.

8. Records to be kept Every opéraior shall keep records of every
cccupancy and of all rent paid, charged or due thereon and of the tax payable
thereon, in such form as the commissioner of finance may be regulation Tequirs.
Such records shall be available for inspection and examinationatany time upon
demand by the commissioner offinance or hisduly authorized agentor employee
and shall be preserved for & period of three years. except that the comiissicner
of finance may consent to their destruction within that period ormay requirethat -
they be kept longer. ’

9. Returns.

(a) Every operaior shall file with the commissioner of finance a return
of occupancy and of rents, and of the taxes payable thereon forthe periods ending
June thirtieth, November thirtieth, December thirty-first and March thirty-first
of each year, on and after December first, nineteen hundred seventy-four. Such
returns shall be filed within twenty days from the expiration of the period
covered thereby. The commissioner of finance may permit or require returns to
be made by other periods and upon such dates as he may specify. If the
commissicner of finance deems itnecessary in order to insure the payment of the
tax imposed by this local law, he may require returns to be made for shorter
periods than those prescribed pursuant to the forsgoing provisions of this
section and upon such dates as he may specify. -

{b) The form of returns shall be prescribed by the commissioner of
finance and shall contain such jnformation as he may desm necessary for the
proper administration of this local law. The commissioner of {inance may
recuire amendedreturnstobe filed within twenty days after notice andto contaln
the information specified in the notice.




{c) Ifareturn 'required by this local lawisnot filed, if return when filed
is incorrect or insufficient on its face, the commissioner of finance shall take the
necessary steps to enforce the filing of such a return or of a corrected return.

with him a bond, issued by a surety company authorized to transact business in
this state and approved by the superintendent of insurance of this state as to
solvency and respousibility, in such amount as the commissionerof finance may
fix to secure the payment of any tax and/or penalties and interest due or which

finance determines that an operator is to file such bond he shall give notice to
. such operator to that effect specifying the amount of the bond required. The
operator shall file such bond within five days after the giving of such notice
unless within such five days the operator shall request in writing a hearing
before the commissioner of finance at which the necessity, propriety and amount
of the bond shall be determined by the commissioner of finance, Such
determination shall be final and shall be complied with within fifteen days after

interest or penalties due, and for that purpose the securities may be sold by him
at public or private sale without notice to the depositor thereof,

same. After such hearing, the commissioner of finance shall give notice of his
determnination to the person against whom the tax is assessed, The determination
of the commissioner of finance shall be reviewable for error, illegality or
unconstitutionality or any other reason whatsoever by the broceeding under
article seventy-eight of the eivil practice law and rules if application therefor is
- made to the supreme court within thirty days afterthe givingofthe notice of such




business in this state and approved by the superintendent of insurance of this
state as to solvency and responsibility, in such amount as a justice of the
supreme court shall approve to the effect that if such proceeding be dismissedor
the tax confirmed the petitioner will pay allcostsand charges which may accrue
in the prosectuion of the proceeding or at the option of the applicant such
undertaking filed with the commissioner of finance may beinasum sufficientto
cover the taxes, penalties and interest thereon stated in such determination plus
the costs and charges which may accrue against it in the prosecution of the
proceeding, in which event the applicant shall not be required to deposit such
taxes. peralties and interest as a conditien precedent to the application.

12.. Disposition of Revenues. All revenues resulting from the imposition
of the tax under this local law shall be paid into the treasury of the county and
shall be credited to and deposited in the convéntion center fund account of the
county. The revenue derived from the tax shall be allocated as follows: §50,000

shall be zllocated annually toward the County-Wide Tourism Program and the .

balance shall be alloeated for Convention Center purposes in accordance with
the agreement jointly entersgd by the City of Buffalo and the County of Erie for the
operation and maintenance of a Convention Center. Payment to the County for
administration and eollection cost shall be determined by said agreement and the
cost of said payment shall be derived from this tax.

i3. Refunds.

(a) Inthe matter provided in this section, the commissioner of financa
shall refund or credit, without interest, any tax, penalty or interest erronecusly,
iltegally or unconstitutionally collected or paid if application to the
commissioner of finance for such rafund shall be made within one year from the
payment thereof. Whenever a refund is made by the commissioner of finance, he
shall state his reason therefor in writing. Such application may be made by the
octupant, operator or other person who has actually paid the tax: Such
application may also be made by an operator who has collected and paid over
such tax to the commissioner of finance provided that the application iz made
within one year of the payment by the occupant to the operator, but no actual
refund of moneys shall be made to such operator until he shall first establish to
the satisfaction of the commissioner of finance, under such regulations as the
commissioner of finance may prescribe, that he has repaid to the oceopant the
amount for which the application for refund is made. The commissioner of
finance may in lieu of any refund to be made, allow credit therefor on payments
due from the applicant.

(b) An application for a refund or credit made as herein provided shall
be deemed an application for a revision of any tax, penalty or interest
complained of and the commissioner of finance may receive evidence with
respect thereto. After making his determination the commissiorner of finance
shall give notice thereof to the applicant who shall be entitled to review such
determination by a Proceeding pursuant to article seventy-eight of the civil
practice law and rules, provided such proceeding isinstituted within thirty days
after the giving of the notice of such determination, and provided that a final
determination of tax due was not previously made. Such a proceeding shall not
be instituted unless an undertaking is filed with the commissioner of finance in




such amount and with such sureties as a justice of the suprems court shall
approve to the effect that if such proceedings be dismissed or the tax confirmed,
the petitioner will pay all costs and charges which may accrue in the prosecution
of such proceeding.

(¢} A person shall not be entitled to a revision, refund or credit under
this section of a tax, interest or penalty which has been determined to be due
pursuant to the provisions of section thirteen ofthis 1ocal lawwherehehashada
hearing or an opportunity fora hearing, as provided in said section, or has failed
to avail himself of the remedies therein provided. No refund or credit shall be
made of a tax, interest or penalty paidafter a determination by the commissioner
of finance made pursuant to section eleven of this local law unlessitbe found that
such determination was erroneous, illegal or unconstitutional or otherwise
improper by the commissioner of finance aftera hearing or of his own motion or
in & proceeding under article seventy-eight of the civil practice law and rules,
pursuant to the provisions of said ssction, in which event refund or credit
without interest shall be made of the tax, interest or penalty found o have been
overpaid,

14. Reserves. In cases where the occupant or operator has applied for a
refund and has instituted a proceeding under article seventy-eight of the civil
practice law and rules to review a determination adverse to him on his
application for refund, the'comprioller shall set up appropriate reserves to meet
any decision adverse to the county.

15. Remedies exclusive. The remediss provided by section eleven and
thirteen of this local law shall be exclusive remedies available to any person for
the review of tax liability imposed by this local law: and no determination or
proposed determination of tax or determination on any application for refund
shall beenjoined orreviewed by an action for declaratory judgment, an action for
money had and received or by any action or proceeding other than a proceeding
under article seventy-eight of the civil practice law and rules; provided,
however, that a taxpayer may proceed by declaratory judgment if he institutes
suit within thirty days after a deficiency assessment is made and pays the
amount of the deficiency assessment to the commissioner of finance prior to the
institution of such suit and posts a bond for costs as provided in section sleven of
this local law. .

16. Proceedings to recover tax.

(a) Whenever any operator or any officer of a corporate operatororany
occupant or other person shall fail to collect and Pbay over any tax and/or to pay
any tax, penalty or interest imposed by this local law as therein provided, the
county attorney shall, upon the request of the cornmissioner of finance bringor
cause to be brought an action to enforce the payment of the same on behalf of the
county of Erie in any court of the state of New York or of any other state or of the
United States. If, however, the commissionerof financein hisdiscretion believes
that any such operator, officer, occupant or other person is about to cease
business, leave the state or remove or dissipate the assets out of which the tax or
penalties might be satisfied, and that any such tax or pénalty will not be paid
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when due, he may declare such tax or benally to beimmediately dueand payable
and may issue a warrant immediately.

{b) As an additional or alternate remedy, the commissioner of finance
may issue a warrant, directed to the sheriff commanding him to levy upon and
sell the real and personal property of the operator or officer of a corporate
operator or other person liable for the tax, which may be found within the county
for the payment of the amount thereof, with any penalties and interest, and the
cost of execuling the warrant, and to retura such warrant tothe commissionerof
finance and to pay to him the money collected by virtue thereof within sixty days
after the receipt of such warrant. The sheriff shall, within five days after the
receipt of the warrant, file with the county elerk a copy thereof, and thereupon
such clerk shall entsr in the judgment docket the name of the person mentioned
in the warrant and the amount of the tax penalties and interest for which the
warrant is issued and the date when such copy is filed. Thereupon the amount of
such warrant so docketed shall become a lien upon the interest in real and
personal property of the person against whom the warrant is issued. The sheriff
shall then proceed upon the warrant, in the same manter, and with like effect, as
that provided by law in respect to executions issued against property upon
Judgments of & court of record and for services in executing the warrant he shall
be entitled to the same fees, which he may collect in the same manner. In the
discretion of the commissioner of financea warrantof like terms, force and effect
may be issued and directed to any officer or employee of the department of
finance and in the execution thersof such officer or employee shall have all the
pPowers conferred by law upon sheriffs, but shall be entitled to no fee or
compensation in excess of the actual expenses paid in the performarncs of such
duty. If 2 warrant is returned not satisfied in full, the commissioner of finance
may from time to time issue new warrants andshallalsohave the same remedies
to enforce the amount due thereunder as if the county had recovered judgment
therefor and execution thereon had been returned unsatisfied.

fc) Whenever an operator shall make a sale, transfer or assignment in
bulk of any part or the whole of his hotel or his lease, license or other agreément
or right to possess or operate such hotel or of the equipment, furnisifings,
fixtures, supplies or stock of merchandise, orthe said premises or lease, license
or other agreement or right to possess or operate such hotel and the equipment,
furnishings, fixtures, supplies and stock of merchandige pertaining to the
conduct or operation of said hotel, otherwiss than in the ordinary and regular
prosecution of business, the purchaser, transferee or assignes, shall at least ten
days before taking possession of the subject of said sale, transfer or assignment
or paying therefor, notify the commissioner of finance by registered mail of the
proposed sale and of the price, terms and conditions thereof whether or not the
seller, transferor or assignor, has representad to or informed the purchaser,
transferee or assignee that it owes any tax pursuant to this local law, and
whether or not the purchaser, transferee or assignee has knowledge that such
taxes are owing, and whether any such taxes are in fact owing,

Whenever the purchaser, transferes or assignee shall fail to give notice
to the commissioner of finance as required by the preceding paragraph or
whenever the commissionsr of finance shall inform the purchaser, transferee or
assignee that a possible claim for such tax or taxes exists, any sums of money,




transfer to ihe seller, transferoror assignorany suchsums of money, Propertyor

assignor, and such liability may be assessed and enforced inthe same manneras
the liability for the tax under this loeal law.

17. General bowers of the comrmssioner of finance. In addition to the
powers granied to the Gomumissioner of finance in this local law, he is hereby

5. Toprescribe methods for determim‘ng therents for occupancy and to
delermine the taxable and non-taxable rents;

7. To assess and determine the taxes imposed under this local law.

18. Administration of oaths ang compelling testimony.




(a) The commissioner of finance or his employees or agenis duly
designated and anthorized by him shall have power to administeroaths and fake
affidavits in relaiion to any matter or proceeding in the exercise of their powers
and duties under this local law. The commissionerof finance shall have powerto
subpoena and require the attendance of witnesses and the production of books,
papers and documents to secure information pertinent to the performance of his
duties hereunder and of the enforcement of this local law and to examine them in
relation thereto. and to isste commissions for the examination of witnesses who
are cut of the state or unable to attend before him or excused from attendance.

(b) A justice of the Supreme Court either in court or at chambers shall -
have power summarily to enforce by proper proceedings the attendance and
testimony of witnesses and the production and examination of hooks. papersand
documents called for by the subposgna of the commissioner of finacce under this

local law.

(¢} Anypersonwho shall refuse to tessify ar to preduce books or records
or who shall testify falsely in any imaterial maiter pending before the
commissioner of finance under this local law shall be guiity of a misdemeanor,
punishmemnt for which shall be a fine ¢f not more than one thousand dollars or
imprisonment for not more than one year. or both such fine and imprisonment.

(d} The officers who serve the summons or subpoena of the
commissioner of finance and witnesses aitending in response thereto shall be
entitled to the same fees as are allowed 1o officers and withesses in civil casesin
courts of record, except as herein otherwise provided. Such officers shall be the
county sheriff and his duly appointed deputies or any officers or employees of
the department of finance, designated to serve such process. :

18. Reference to tax. Wherever reference is made in placards or
advertisements or in any other publications o this tax, such reference shall be
substantially in the following form: “Tax on occupancy of hotel rooms™, except
that in any bill, receipt, statement or other evidence or memorandum of
occupancy or rent chargeissuedor employed by the operator, the word “tax” will
suffice.

20. Penalties and interest.

{a} Any person failing to file a return or to pay over any tax o ths
commissioner of finance within the time required by this local law shall be
subject to a penalty of tive percentum of the amount of tax due; plus interest at the
rate of one percentum of such tax for each month of delay excepting the first
month after such return was required to be filed or such tax became due: but the
commissioner of financs if satisfied that the delay was excusable, may remit all
or any part of such penaity, but not interest at the rate of six percent per year.
Such penalties and interest shall be paid and disposed of in the same Hanner as
other revenues from this local law. Unpaid penalties and interest may be

nforced in the same manner as the tax imposed by this local law.

(b} Any operator or occupant and any officer of a corporate operator or
occupant failing to file a return, required by this local law, or filingorecausingto
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be filed, or making or causing to be mads o giving or causing to he given, any
return, certificate, affidavit, representation, information, testimony or
Statement required or authorized by thig local law, whick is wilfully false, and
any operator and any officer ofa ¢orporate operator wilfully failing to file bond
required to be filed bursuant to section elgven of this local law, or failing to filea
registration cerilficate and sueh data ip connection therewith as the
commissioner of finance may by regulation or otherwise requireorto displayor
surrenderthe certificato of authority as required by thisloca} laworassi guingor
tra.nsferring such certificate of authority and any operator angd any officer of o
carporate operator wilfully failing to charge separately from the rent the tax
herein imposed, or wilfully failing to state such tax Separately on any evidence
ofocecupancy andon any bill or statement orreceiptofrentissued Oremployed by
the operator, or wilfully failing or refusing to collept such tax from the occupant,
and any operator and any officerof a Corporate operator who shallreferor cause
Teference to he made to this tax in a form or manner other than that Trequired by
this Tocal lauw, and any operator failing to keep the records required by
subdivision eight of section two ofthislocal law shall, in addition tg the penalties
herein or elsewhere brescribed, be guilty of a misdemeanor, bunishment for
which shall be a fine of not more than onethousand dollars, orimprisonmentfor

the items thereof, or the inspection by the county attorney or other legal
Tepresentatives of the county, of the return of any taxpayer who shall bring
action to set aside or review the tax based thereon, or against whom an setion or
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proceeding hasbeen instituted for the collection of a tax or penalty. Returns shall
be preserved for three years and thereafter until the commissioner of finance
permits them to be destroyed.

(b} Any violation of subdivision a of this section shall be punishable by
a fine not exceeding one thousand dollars, or by imprisonmentnot exceeding one
year, ot both, in the discretion of the court, and if the offender by an officer or
employee of the county he shall be dismissed from office and be incapable of
holding any public office for a Pperiod of five years thersafter.

22. Notices and limitations of time,

(a} Any notice authorized or required under the provisions of this loeal

. lawmaybe given by mailing the same to the person for whom it isintendedina

postpaid envelope addressed to such person ai the address given in the last
return filed by him pursuant o the provisions of this loeal law, or in any
application made by him or, if o return has been filed or application made, then
to such address as may be obtainable. The mailing of such notice shall be
bresumptive evidence of the Teceipt of the same by the person te whom
addressed. Any period of time which is dstermined according to the provisionsof
this local law by the giving of notice shall commence to run from the date of
mailing of such notice.

{b} The provisions of the eivil practice law and rules or any other law
relative to lirnitations of tims for the enforcement of a eivil remedy shall not
apply to any proceeding or action taken by the county to levy. appraise, assess,
determine or enforce the collaction of any tax or penalty provided by this local
law. However, except in the case of a wilfully false or fraudulent return with
intent to evade the tax, no assessment of additional tax shall be made after the
expiration of more than three years from the date of the filing of & return;
provided, however, that where no return basbeen filed as provided by lawthe tax
may be assessed at any time.

(¢} Where, before the expiration of the period prescribed herein for the
assessment of an additional tax, a taxpayer has consented in writing that snch
period be extended, the amount of such additional tax due may be determined at
any {ime within such extended pericd. The period so extended may be furthar
extended by subsequent consents in writing made before the expiration of the

- extended period.

23. Separability. If any provision of this local law, or the application
thereof to any person or circumstantces, is held invalid, the remainder of this
local law, and the application of such provisions to other persons or
circumstances shall not be affected therehy. ‘

Section 3. This local law shall take effoct upon filing in the office of the
secretary of state as provided by the municipal home rule law.

SUSAN C. LUBICK

RAYMOND F, GALLAGHER,




71({4 wy 7/ ///c/ fﬁ”"}ian,»// s 1/7 ik
e

///L( e »L,7 j,{ /// /74’/ \/[[7// Of// ,5//77 v (7

/ i

/z{ff // fL Lo lirr e ///x/d///

L/(/K/ *\/"x #_J/‘f/)(

e



