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A RESOLUTION TO RECOMMEND CREATION OF THE POSITION OF OMBUDSMAN
FOR THE ERIE COUNTY HOLDING CENTER AND THE ERIE COUNTY
CORRECTIONAL FACILITY

*

WHEREAS, the Erie County Community Corrections Advisory Board (Advisory Board) is
charged with offering suggestions to the Erie County Legislature for the improvement of
programs and services at Erie County Holding Center in Buffalo, and the Erie County
Correctional Facihty in Alden(the Correctional Facilities in Erie County); and

WHEREAS, the Advisory Board is authorized to make formal recommendations to the Erie
County Legislature on the comprehensive plan for the programs and services at the Correctional |
Facilities in Erie County, complete with a budgetary analysis and identification of possible
sources of funding for initiatives that require additional funding not specified in the County’s
budget; and

WHEREAS, to fulfill its mission, the Advisory Board needs to learn from members of the
community about any complaints, concerns, and suggestions they have about the facilities; and

WHEREAS, there is no individual responsible for reaching to members of the community,
including inmates to ask for complaints, concerns, and suggestions about programs and services
at the Correctional Facilities in Erie County; and

WHEREAS, in accordance with New York State Correction Law, section 45(6), and 9 New
York Code Rules and Regulations 7016.1 profits resulting from commissary sales to inmates of
the Correctional Facilities in Erie County “shall be deposited in a separate bank account and
shall be utilized only for the purpose of prisoner welfare and rehabilitation”;and

WHEREAS, an ombudsman charged with reaching to members of the community, including
inmates to ask for complaints, concerns, and suggestions about programs and services at the
Correctional Facilities in Erie County and advising the Advisory Board of such complaints,
concerns, and suggestions would advance prisoner welfare and rehabilitation;

WHEREAS, unresolved complaints about programs and services at the Correctional Facilities in
Frie County may lead to costly litigation against the County; and

NOW, THEREFORE, BE IT
RESOLVED, that the Erie County Community Corrections Advisory Board officially
recommends to the Executive, Sheriff, and the Legislature that the position of Ombudsman for
the Correctional Facilities in Erie County be created in the upcommg 2012 County Budget; and
be it further
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RESOLVED, that the position of Ombudsman for the Correctional Facilities in Erie County shall
be created; and be it further

RESOLVED, that the Ombudsman shall establish, maintain and organize procedures for the
receipt of complaints, concerns, and suggestions about the Correctional Facilities in Erie County
from all interested parties, including inmates, their families and all other members of the public;
and be it further

RESOLVED, that the Ombudsman shall establish a procedure for the maintenance, and
organization of all such complaints, concerns, and suggestions; and be it further

RESOLVED, that the Ombudsman shall report monthly to the Erie County Community
Corrections Advisory Board about the content of all such complaints, concerns, and suggestions;
and be it further

RESOLVED, that the Ombudsman may investigate complaints and facilitate fair settlements
among willing participants; and be it further

RESOLVED, that any employee of the Eric County Sheriff’s Office who participates in any
settlement discussions would have full confidentiality; and be it further

RESOLVED, that the Ombudsman may not be an employee or member of the Erie County
Sherift’s Office; and be it further

RESOLVED, that the Ombudsman will be appointed by the Erie County Community
Corrections Advisory Board; and be it further

RESOLVED, that the funding for the Ombudsman will be from the commissarff fund provided
by 9 New York Code Rules and Regulations 7016.1(c).
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To the Erie County Fiscal Stability Authority:

© Audit examined overtime within the Division of Jail Management for the period January 2007
through June 2011. We! focused on those cost centers with the highest percentage of overtime
(“OT”). We also re-examined issues that were discussed in our 2007 audits of the Erie County
Holding Center and the Erie County Correctional Facility when we thought they were
appropriate. ‘

Savings Slimmary

Both the number of hours and cost to the County for mandated overtime within the Sheriff’s -
Office Division of Jail Management has increased over the past several years at an unsustainable
rate, over 90 percent of which comes from three specific areas (Security and Prisoner
Transportation at the Holding Center and Security at the Correctional Facility). For example in
2010 alone, in these three areas, deputies and corrections officers logged more than 290,000
overtime hours at a cost of more than $10 million { approximately $32.7 million for regular time
and overtime combined). The number of mandated overtime hours has risen so greatly primarily
because of a dramatic increase in the number of posts at the Holding Center and Correctional
Facility since 2007. All posts have been mandated by the either the U.S. Department of Justice
(*POI™ or the New York State Commission on Corrections (“COC™) and cannot be eliminated.

Audit’s recommendations will not eliminate all overtime within Jail Management. Staffing
levels needed, and subsequent additional costs, to eliminate all overtime at the Holding Center
and Corrections Facility would be prohibitively high—over 760 persons, resulting in the hiring
of over 109 new deputies/corrections officers—far exceed any savings derived from the
elimination of overtime. Additionally, this increase would result in overstaffing of facilities
during times of reduced workload.

It is also important to note that the COC is also performing an analysis of posts at the Holding
Center. Preliminary discussions indicate that additional posts will be recommended by the COC.
Failure to respond to the additional workload these posts would represent will drive overtime
costs even higher than the present levels,

In an effort to maximize net savings associated with reducing mandatory overtime, Audit has
completed a thorough analysis of staffing levels within the Division of Jail Management and
recommends hiring a total of sixty-seven (67) deputies/corrections officers, which we project
will save a net of more than $2.9 million over the next five years.

v’ We recommend that the number of deputies within both the Security—Holding Center and
Prisoner Transport functions at the Holding Center total 449. This would require hiring
fifty (50) new deputies. The savings for hiring the fifty (50) new deputies is over $1.8

million over the next five vears. 7

* When the terms “We” and “Our” are used, they refer to the Erie County Comptroller’s Office, Division of Audit
and Control.
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v We recommend that the number of correction officers within the Security — Correctional
Facility cost center total 205. This would require hiring seventeen (17) new correction
officers. The savings for hiring the seventcen (17) new correction officers is over $1.1
million over the next five years.

BACKGROUND

In the spring of 2011, the Erie County Fiscal Stability Authority (“ECFSA”) requested thie Erie
County Comptroller’s Division of Audit and Control (“Audit”) to perform an analysis of
overtime within Erie County. Specifically, Audit was asked to examine the top three
Departments with overtime within Erie County and recommend ways to eliminate or reduce that
overtime. :

The three largest Departments of overtime in Erie County are the Sheriff’s Office, the
Department of Public Works (“DPW”) and the Department of Social Services (“DSS”).

The Division with the most overtime in Erie County is the Sheriff’s Office Division of Jail
Management (“Jail Management™). In 2010, Jail Management generated over 314,000 hours of
overtime at a cost of over $10.8 million dollars.

There are many different forms of overtime within the Sheriff’s Office. They are represented

within the County’s accounting system, SAP, by numeric codes.

Table 1

36,213,000

Within Jail Management, there are ten (10) cost centers. Three of these cost centers generate
over 90 percent of all the Jail Management overtime at time and one-half, Security at the
Holding Center, Security at the Correctional Facility and Prisoner Transport were responsible for
over 290,000 overtime hours in 2010 at a cost of over $10 million. Our analysis focused on
these three areas for regular time and overtime at time and one-half (pay codes 2000 and 2001).

2 Amounts are rounded to the nearest thousand.
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ISSUES

» What causes the use of overtime at the Holding Center and Correctional Facility?
» How can this overtime be eliminated or reduced?

ANALYSIS AND TESTING

- In 2007, Andit released two separate audits of Jail Management, one of the Holding Center in
January, and one of the Correctional Facility in July.” Both audits featured an examination of
overtime at the covered facilities. Unfortunately, comparisons between the 2007 audits and this
report are difficult to make because there have been many changes made at both the Holding
Center and the Correctional Facility since then. As a result, we performed a new analysis and
obtained new data to support our conclusions in this report.

Overtime at the Holding Center and the Correctional Facility is determined by the number of
posts that must be manned, the hours deputies are available to work and the number of deputies
available to man either facility. Each of these issues will be discussed individually for both the
Holding Center and the Correctional Facility.

The Holding Center

Table 2 below shows the increase in regular time and overtime hours from 2007 to 2011 for
employees working security and transportation at the Holding Center. The 2011 Actual column
represents data from January 1 through June 30, 2011. The Annualized column shows what
those hours are projected to be for all of 2011. '

Table 2
2007 2008 2009 2010 2011 2011
Actual Annualized
10405413~ 1T LAD, gy 0310036941 200,738.82.-

47853875 29248025 58496050

1861468 TARS Y

3534400

8367750

77498506

* The 2007 audit of the Holding Center won the Bronze Knighton Award from the Association of Local Government
Auditors for “excellence in auditing.”
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Int 2010, overtime hours worked accounted for nearly 25 percent of all time worked for these two
cOst centers.

When comparing the total hours worked from 2007 to the present, an alarming trend develops —
a more than 12 percent growth rate over the past five years. We remind the reader that these are
hours — not dollars — and therefore, inflation does not enter into this calculation.

Line-Up Time

Deputies and correction officers at both facilities have a clause in their contracts that grants
“Line-Up Time.” *“Line-Up Time” allows those employees who arrive fifteen minuotes before
their shift to include those minutes as worked, and at a rate of time and one-half. Other job titles
(Captain, Lieutenant and Sergeant) receive “Line-Up Time” if they arrive thirty minutes early.
Although paid at time and one-half, this time is not considered overtime and is not counted in the
overtime listed within this analysis.

Posts

A “post” is a specific location or task that a deputy performs at the Holding Center. Every post
at the Holding Center is either required by the United States Department of Justice (“DQJ”), the
New York State Commission on Corrections “{COC”) or has been added as the result of policy
decisions made by the Sheriff.

The Holding Center posts include employees working prisoner transport between various
facilities, such as courts and the Holding Center, within the Holding Center itself and those
deputies that work at the Alden Annex. The Alden Annex is a structure located on the grounds
of the Correctional Facility in Alden. Although the Annex is located at the Correctional Facility,
the deputies assigned there are accounted for as Holding Center employees.

Some posts are “fixed posts,” meaning they are manned by a deputy 24 hours a day, seven days a
week. An example would be the Watch Commander post, which is the officer in charge of the
facility’s post-and continuously staffed at all times. Other posts are known as “variable posts,”
meaning they can change based on daily needs. An example would be the “snicide watch” post,
where deputies observe inmates who may attempt to kill or injure themselves. This post varies
as prisoners who require such observation enter and leave the facility. There are also other posts

are manned only on specific days or specific shifts, such as the Sunday “Church” post or the
facility barber. :

A post with a capacity of forty-eight (48) prisoners must be manned regardless of the number of
actual prisoners housed. This explains why reductions in the numbers of prisoners at the
Holding Center do not always result in decreases in the number of posts or overtime hours. It
requires a significant drop in prisoners to effect staffing levels.
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Posts vary based on not only the amount and differing types of prisoners, but also by day of the
week and shift. The Holding Center is always operating, with deputies continuously cycling in
and out according to three shifts (in military time): 2300-0700 (Night), 0700-1500 (Day) and
1500-2300 (Evening). The Night shift has the lowest staffing becduse prisoners are asleep and
demand the least amount of oversight. The Day shift, however, has the most staffing becanse
activities such as mealtime, processing of prisoners and transporting prisoners to and from court
take place during these hours.

Mondays are the busiest days at the Holding Center because prisoners arrested over the weekend
are processed. Consequently, Sundays are the least busy days because the courts are closed and
no processing is done.

Since 2007, the Holding Center has been the subject of a number of lawsuits and rulings by both
the DOJ and the COC. As a result, the number of posts have dramatically increased and some
posts’ duties have changed at the Holding Center.

As an example, the Stipulated Settlement between the DOJ and the County included the
following requirement:

The County will agree to create an additional First Deputy Superintendent
position, job group 15, in the Sheriff’s Office, Jail Management Division, to
facilitate, coordinate, and implement each and every provision of this Stipulated
Settlement and any future stipulated settlements enfered into between the
Defendants and the United States as they may occur in these proceedings who -
will act as a Stipulated Settlement Coordinator to serve as a point of contact for
the United States and the DOJ.

The COC has spoken with senior staff at the Holding Center. Based upon those discussions, it is
expected that additional posts will be mandated at the Holding Center by the COC. The exact
number and type of posts cannot be determined at this time.

The cost of even a single, new post at the Holding Center is substantial. One single post,
manned on all shifts and on all days, adds 8,736 required man-hours annually. Staffing 8,736
hours requires more than five full-time deputies using 209 eight hour shifts. At the average
regular time rate of 22.83* this is an annual cost of over $199,000.

The staffing “rubber band” is stretched very tight at the Holding Center. Some relief or a
manpower reserve is needed.

The Holding Center Analysis

Audit began its analysis of overtime by using the Sheriff’s Office’s Shift Reports. A Shift
Report lists all the posts at the Holding Center and who manned that post. Audit took a large

* See Exhibit One for how this figure was calculated.
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sample, just under 20 percent of all shifts worked between Januoary 1, 2011 and June 30, 2011,
which we believe, adequately, represents typical current activity at the Holding Center.

We developed a model that listed posts at the Holding Center, which was then compared to
actual activity as reflected in the County’s SAP payroll records. Audit discovered that
employees listed within the “Security-Holding Center” cost center did not exclusively perform
duties associated with that cost center. Likewise, Audit alse discovered that employees listed in
other cost centers within Jail Management performed Security—Holding Center tasks.

For example, Audit found persons listed within cost centers at the Holding Center standing posts
at the Correctional Facility. '

Audit has no objection to Jail Management assigning staff based upon need, and without regard
to the deputies’ category within the County’s payroll system. It is axiomatic within Audit that
- managers should manage without adapting to the accounting system. It is the accounting system
that should adapt to management. The County’s accounting system, SAP, does not link with the
Excel spreadsheets used to record post assignments within the Holding Center. (See “The
Scheduling System within Jail Management” on page 18 for more details on this issue.) SAP’s
inability to link with any scheduling data used by the Sheriff makes performing a meaningful
analysis on payroll records challenging.

This challenge is addressed by making two important assumptions. (1) Audit assumes that there
are no unnecessary posts at the Holding Center and (2) there is no unnecessary overtime at the
Holding Center.

We believe that it would be appropriate to assume that all the posts at the Holding Center are
necessary. Representatives from both the DOJ and COC have thoroughly reviewed operations at
the facility and have made recommendations on the number of posts they believe are necessary.
These law-enforcement professionals have experience and education unavailable to Audit staff
and we are confident in their ability to accurately assess operations at the Holding Center. Audit
believes that the same individuals who made recommendations on new posts would also have
discussed any excess posts in their comments. They did not. Meetings with senior staff of the
Holding Center confirm that neither the DOJ nor the COC have recommended that any posts be
eliminated.

Audit also believes that the assumption that there is no unnecessary overtime at the Holding
Center is appropriate as well. During numerous conversations between deputies assigned to Jail
Management, none have ever stated that they believe the facility has unnecessary posts or that
deputies perform meaningless tasks on regular time or overtime. These deputies are experienced
professionais and thoroughly knowledgeable on operations at the Holding Center.

Based on these two assumptions, the measure of persons needed to man the Holding Center
should, therefore, be a function of the 8 hour posts worked, regardiess of cost center. Table 3
shows that the number of & hours posts worked by deputies in the cost centers with the most
overtime, Security and Transportation, in 2010 was 109,325, Audit’s estimate of the number of
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8 hour posts that need to be manned at the Holding Center in a week is 2,103 or 109,356
annually. ‘

Table 3

2007 . 2008 2000 2010 2011
Annualized

478.,638.75 580,781.50 -

81,842.50

Total Shifts Worked 96,873.13 104,819.49 104,136.92 10932514 108.920.67

The Hours Deputies are Available to Work

The 2007 audit showed that deputies at the Holding Center were expected to work 203 eight-
hour regular time shifts per year’. In a study released in 2004, the COC suggested that the
average deputy work 209 eight-hour regular time shifts per year.® Lastly, the Sheriff’s Office
suggested in 2006 that the average deputy worked 206 eight-hour regular time shifts per year.”

Table 4
Security - Holding Center 2007 - 2008 2009 2010 2011
: Annualized
i Security Regular Time Hours . o o 478,638.8 :580,781:5
81,8425

Transporfation Regular Time =~ 836775
Hours ) o

‘fune Staffing Lev -

Regular Time Shifts per Deputy 002 w86 2095 205.4

An analysis of payroll data for 2007 through June of 2011 shows that deputies are working an
average of 209 eight-hour regular time shifts annually. Audit uses 209 eight-hour regular time
shifts in our analysis of the Holding Center.

We do note that the trend for eight-hour regular time shifts worked in 2011 appears to be down
from 2010 and 2009. We have pointed this out to senior Holding Center staff and they will
monitor this throughout the remainder of 2011,

® Audit of the Erie County Holding Center, Page 16, figure 9.
¢ Audit of the Erie County Holding Center, Page 16, figure 10.
7 Audit of the Erte County Holding Center, Page 16,
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Almost all deputies assigned to work at the Holding Center work some amount of overtime. The
overtime and total number of eight-hour shifts that deputies in Security and Prisoner Transport
have worked since 2007 are detailed below. :

Table 5

2007 2008 2009 2010 2011
) Annnalized

s;Average Overtime 8 Hour Shif;

T2

“PerPerson
Average Regular Time 8 Hour Shifts
‘Worked Per Person B ) 209.20 20858
Average Total SHuur Shlfts"' vorked per - SEmme
~person i e X 1.3 11

Significantly, deputies at the Holding Center have averaged more than one, eight-hour overtime
shift a week since January of 2007. Considering overtime for deputies is paid at a time and one-
half rate makes the reduction in overtime shifts of specific importance.

The Buffaio Lockup

In 2007, Audit recommended that the Buffalo Lockup, a location within the Holding Center
where the City of Buffalo holds and processes prisoners, be closed, or the agreement with the
City that specified the dollar amount the County was to be reimbursed for holding prisoners be
renegotiated. More than three years later in early 2011, an agreement was reached with the City
where the Buffalo Lockup will be returned to their control and manned by City employees.
Because some prisoners will now be processed and released by the City, this change will lower
the overall number of prisoners held at the Holding Center. There are presently nineteen (19)
Holding Center deputies working within the Buffalo Lockup. These deputles will be released
from duties at the Buffalo Lockup sometime in 2012

The cost to the County for manning the Buffalo Lockup from January 2007 through July 2011
was over $4.5 million for salaries and overtime, and over $2.1 million for fringe benefits.
However, the City only reimbursed the County $4.96 million during that time frame. This means
that the County has lost more than $1.6 million maintaining the Buffalo Lockup after Audit
recommended the agreement be renegotiated or ended.

The Number of Deputies Available to Man the Holding Center

The Erie County 2011 Adopted Budget shows 355 positions for security at the Holding Center
and an additional 45 positions allocated for prisoner transportation. Because budgeted positions
do not always equal filled positions, Audit vses the actual filled positions in its calculations
instead. With that distinction made, in June 2011, 358 positions were filled under security for
the Holding Center and 41 positions were filled for prisoner transport.
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The Correctional Facility

Table 6 below shows the increase in regular time and overtime hours from 2007 to 2011 for
employees working security at the Correctional Facility. The 2011 Actual column represents
data from January 1 through June 30, 2011. The Annnalized column shows what those hours are

projected to be for all of 2011.

Table 6
Security - Correctional
Facility e 2007 2008 2009 - 2010 2011 Annualized
Eitire Year OT Hours 3426014 17,888.22 29,10824:5 - - 72,868.19 " 6541658

Ennre Year Regular Houra 320,187.24 322,364.74 325,361.2¢  325,871.90 321,382.16

otal Hours Worked - 35444738 340,152.96 35846953 - UA02740.09

The hours worked reinforce the trend already discussed with overtime at the Holding Center -
more than a 26 percent growth rate over the past five years at the Correctional Facility.

As with our analysis of the Holding Center, Audit used the Sheriff’s shift reports to determine

which posts were manned during which shifts on which days. For consistency, Audit used the
same weeks analyzed for the Holding Center. Table 7 shows the findings from our sample.

Table 7

2300-0700 shift: -

Monday Tuesday Wednesday Thursday Friday Saturday Sunday Total Posts
35 36 T 35 __ 35 36 34 248 .
: T 0700-1500 shige 0 T

63 66 64 60 36 50 o 408
. T 15002300 Shift T

44 44 43 43 44 42 41 303

Average Posts Worked per Week

Audit’s estimate of the number of posts that need to be manned at the Correctional Facility in a
week is 959, or 49,868 annually. This estimate is slightly higher than the number of posts
estimated to be worked at the Correctional Facility in 2011 by SAP payroll data. The difference
between the two estimates is equal to approximately four posts per day. The number of inmates
that demand one-on-one observation, such as a “suicide watch,” as well as the corrections
officers required for inmate transport to courts and for medical attention fluctuates daily, and can
account for this dlfference

The Correctional Facility is unique in that it has deputies/corrections officers represented by two
different unions — Teamsters and CSEA. Previously, Teamster deputies were responsible for all
pre-sentenced and parole violator inmates (housed in the Holding Center and the Correctional
Facility Annex) and CSEA correction officers were responsible only for sentenced inmates. This
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division of responsibility between the two unions made it impossible for correction officers to be
working in other cost centers. This, coupled with the fact that the staff size of the Correctional
Facility is approximately one-half that of the Holding Center, allowed Audit to develop a model
of the annual posts.at the Correctional Facility.

A recent court decision now allows the co-mingling of pre-sentenced and sentenced inmates by

* their security and/or special classification. These inmates will then be supervised by either
deputies or correction officers, allowing for more flexibility in deputy/cortection officer
assignment. While this change does not directly decrease overall overtime, it increases the pool
of employees available to supervise inmates at the Correctional Facility. By increasing the pool
of deputies/correction officers available to work overtime, it does help alleviate the situation of
Lieutenants working overtime guarding inmates at the Correctional Facility, because there are no
correction officers available to cover a specific post. The Sheriff now has flexibility in moving
deputies to cover correction officer’s posts at the Correcttonal Facility as needed to ensure proper
staffing and post coverage.

Table 8

2007 2008 2009 2016 2011
Annualized

—

65,416.5¢

320,187.24

Security Regular Time Hours 121,382.16
Fotal Hours Works s 38679874
" Totat Shifts Worked 4430502 48,349 84

The Hours Correction Officers are Available to Work

The 2007 audit showed that correction officers at the Correctional Facility were expected to
work 197 eight-hour regular time shifts per year.® In a study released in 2004, the COC
suggested that the average guard work 209 eight-hour regular time shifts per year.” The DOJ
National Institute of Corrections (NICIC) recommends correction officers work 200 eight-hour
regular time shifts per year.'" Lastly, the Sheriff’s Office suggested in 2006 that the average
correction officer worked 206 eight-hour regular time shifts per year.'! As shown in Table 9, we
found that the correction officer at the Correctional Facility worked an average of 203 cight-hour
regular time shifts each in 2010, and are on schedule to work nearly 214 eight-hour shifts in
2011.

¥ Audit of the Erie County Correctional Facility, Page 15, figure 6.

® Andit of the Erie County Holding Center, Page 16, figure 10.

' United States Department of Justice’s National Tnstitute of Corrections Staffing Analysis Workbook for Jails
Appendix D — hitp://static.nicic.gov/Librray/016827 pdi '

! Audit of the Erie County Holding Center, Page 16.
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Table 9

Security — Correctional Facility 2007 2008 2009 2010 2011
Annualized
301872 322,2647 _ 19 :
40,0234 402831 41 170 2 41,2340 40,172.8
g U e Pagp o Eimmey o o
"Regular Time Shifts per Deputy 011 2098 C om0 2031 2137

An analysis of pajroll data for 2007 through June of 2011 shows that correction officers are
working an average of 207 eight-hour regular time shifts annually. Audit uses 208 eight-hour
regular time shifts in its analysis of the Correctional Facility.

Almost all correction officers assigned to work at the Correctional Facility work some amount of
overtime. The overtime and total number of eight-hour regular time shifts that correction
officers in security have worked since 2007 are detailed below.

Table 10

2007 2008 2009 2010 2011
’ Annualized

The number of overtime shifts worked by correction officers in the Correctional Facility has
increased steadily from 2008 to 2010, despite the number of correction officers slightly
increasing. As in the Holding Center, the Correctional Facility has been required by the COC
and DQJ to increase the number of posts covered on a daily basis. The 2007 Audit of the
Correctional Facility showed that correction officers manned 41,203 posts annually.’* In 2011,
this number has increased to 49,868 — an increase of 8,665 posts or 21 percent. The fact that the
number of filled corrections officer positions has decreased from 203 in 2010, to 188 in 2011,
has magnified the burden placed on the remaining officers to man the increased number of posts,
resulting in even more mandatory overtime,

The increases in posts between 2005 and 2011 at the Correctional Facility includes a tripling of
posts monitoring the perimeter of the facility, a tripling of posts observing suicidal inmates and a
tripling of posts assigned to transport inmates to and from various hospitals. One sample week
included 42 more posts in 2011 than in 2005.

Table 10 shows that correction officers at the Correctional Facility have averaged more than 43

overtime eight-hour shifts per year since January 2010. In simpler terms, about one out of every
six eight-hour shifts worked by corrections officers is an overtime shift.

2 2007 Audit of the Erie County Correctional Facility, Page 18
Page 13 of 17
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The Number of Correction Officers Available to Man the Correctional Facility

The Erie County 2011 Adopted Budget shows 201 positions for security at the Correctional
Facility. As Table 9 shows, budgeted positions do not always equal filled positions. Because of
this, Audit uses the actual filled positions in its calculations. In June 2011, 188 positions were
filled under security for the Correctional Facility.

The Assumptions Required for Qur Analysis

Too many deputies/correction officers cost the County too much in salaries and benefits.
However, too few deputies/correction officers compel those remaining to work a punishing
schedule that increases employee fatigue and drives ever-increasing overtime costs. Audit
. proposes a solution, with the following assumptions:

We took the actual 2010 fringe benefits costs for Jail Management and used that data in our
model. We found fringe benefits costs to be 47 percent of salary for employees within Jail
Management. Fringe Benefits costs have both a fixed cost and a variable component. Examples
of variable components are payroll taxes and pension charges. A fixed fringe benefits cost
example is health insurance costs. The charges for health insurance do not vary based upon what
an employee earns.

We used two percentages to allocate fringe benefits costs. Overtime was charged the fringe
benefit rate of 22 percent. This represents only the variable costs associated with fringe benefits.
Regular time earnings were charged fringe benefits at the rate of 47 percent. We use a
percentage to reflect these fixed costs because the percentage fairly reflects the County’s actual

expenses.

The hourly overtime rate we use in our analysis of the Holding Center, assuming no new hires, is
$34.80". This is the actual composite overtime rate for employees in the Security and Prisoner
Transport cost centers for 2011. The hourly overtime rate we use m our analysis of the
Correctional Facility for that same period and assuming no new hires, is $35.56.'* We increase
these overtime rates in later years to reflect employee annual salary step increases. The salary
step increases for both Teamster Guards and CSEA Corrections Officers averages 5% for the
first five steps of the contract. Audit uses 2.5% as an annual increase to be conservative in our
calculations. '

13 See Exhibit One for how this figure was calculated,
" See Exhibit Three for how this figure was calculated.
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HOLDING CENTER

v" Deputies at the Holding Center will average 209 regular time shifts per year;

v" An acceptable amount of overtime for the deputies at the Holding Center is 35 shifts per
year. Presently the Holding Center is averaging over 67 overtime shifts per year (Table
3);

v Our calculation for the number of posts that must be manned is correct. That number is
109,356 annually (109,325 shifts were worked in 2010, see Table 3);

v" The current number of deputies assigned to security and prisoner transport at the Holding
Center is 399 (Table 4);

v' As per the Sheriff’s senior staff, it takes three months to get a new hire to full
productivity; and,

v" A reasonable estimate of fringe-benefits costs for deputies is 47 percent of their salary for
regular time, and 22 percent for overtime costs;

CORRECTIONAL FACILITY

v" Correction Officers at the Correctional Facility will average 208 regular time shifis per
year; ' :

v" An acceptable amount of overtime for the correction officers at the Correctional Facility
is 35 shifts per year. They are presently averaging over 43 per year (Table 10);

v" Qur calculation of the number of posts that must be manned is correct. That number is
959 per week or 49,868 annually (Table 7); '

v" The current number of correction officers assigned to security at the Correctional Facility
is 188 (Table 9);

v' As per the Sheriff’s senior staff, it takes three months to get a new hire to full
productivity; and, _

v' A reasonable estimate of fringe-benefits costs for corrections officers is 47 percent of
their salary for regular time, and 22 percent for overtime costs;

We extended our cost savings projections out five years. History shows that changes at the
Sheriff’s Department and within Jail Management make any predictions beyond that time span
unrealistic.

The Number of Deputies/Corrections Officers Recommended for the Holding
Center and the Correctional Facility.

Wa ran
» The number of deputies within both the Security—Holding Center and Prisoner Transport
functions at the Holding Center total 449. This would require hiring fifty (50) new
deputies. Taking into account training time, which is considered to be non-productive,

the first year would cost the County about $184 thousand dollars. Savings rise, then fall

in the following years, as overtime rates for new employees approach the current average

overtime rate. The cost over the next five years of hiring fifty (50) new deputies is $18.9

N rnancde
UILLILLEIERE,
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million. The cost of the 463,600 hours of overtime these deputies prevent is over $20.7
million.

The savines for hirine the fifty (50) new deputies is over $1.8 million over the next five
years.

» That the number of correction officers within the Security — Correctional Facility total
205. This would require hiring seventeen (17) new correction officers. Taking into
account training time, the first year would save the County $33 thousand dollars. The
cost of hiring these seventeen new officers is $6.07 million over the next five years. The
cost of the 156,978 hours of overtime these correction officers prevent is over $7.1
million.

The sayings for hiring the seventeen (17) new correction officers is over $1.1 million over

the next five vears,

The total deputies/corrections officers Audit recommends hiring is sixty-seven (67).
Our projected savings over the next five years is over $2.9 million.

Note that our recommendation does not eliminate all overtime. Overtime varies by shift, day and
task. Hiring the number of deputies/correction officers needed to eliminate all overtime would
result in the overstaffing of Jail Management. To completely eliminate the overtime hours
worked in 2010 would require over 760 deputies and correction officers working only in the cost
centers we analyzed.

The calculations supporting our findings are presented in Exhibits One through Four. Audit
reminds the reader that the two facilities are different in many ways, not the least is the different
salary schedules for the different unions.

AUDITOR COMMENTS

Federal and Sitate Reimbursement Rates

In the 2007 audit of the Holding Center, it was revealed that the State and the Federal
Government reimburses the County for certain prisoners held at the facility., Those
reimbursement rates were less than the actual cost to the County of holding those prisoners. We
discussed with Holding Center officials the changes that had taken place since our 2007 audit on
this issue.

The Sheriff’s Office calculates the cost of a prisoner at the Holding Center to be $158.29 per day
in 2011. Audit concurs with this figure,
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New York State has eliminated all reimbursements for prisoners held at the Holding Center on
parole violation charges. Prisoners being held for the State on other charges now generate
reimbursement to the County only if held for ten (10) business days or more. No State prisoners
were held for ten (10) or more business days at the Holding Center in 2010. As a result, in 2010
no reimbursement was received for any of the 3,172 days the 664 State prisoners were held at the
Holding Center. The cost to the County of this unfunded New York State mandate is over

$500,000 annually.

The Federal Government reimbursed the County $95.42 per day in 2010 for Federal prisoners
held at the Holding Center, which has not changed since 2006. The cost to the County after
reimbursement of housing the 304 Federal prisoners held 3,404 days in 2010 was over $214,000.

In 2007, we recommended that the County Executive, the Erie County Legislature and the
ECFSA lobby the State and Federal governments to increase the reimbursement rates for
prisoners held for these groups to a rate that fairly represents the County’s costs and to reduce
the number of prisoners held under these mandates.”” We repeat that recommendation in this

report.

The Scheduling System within Jail Management

The current system vsed to assign deputies/correction officers to posts and shifts is inadequate.
As stated previously, there are ten (10) cost centers in Jail Management, and these cost centers
cover over 670 employees working in two major locations, each with three shifts per day, every
day. The current scheduling software is a series of Microsoft Excel spreadsheets (“Excel”).

Our 2007 audit recommended the Sheriff improve both the timekeeping system at the Holding
Center and move to more sophisticated software for prisoner and jail management. We are
pleased, to some extent, that the Sheriff has taken our advice: the 2005 payroll sheets used for
our 2007 audit were hand-typed. The Sheriff’s payroll sheets used for this analysis were created
in Excel. We applaud this movement from 1965 to 1995 technology, but believe the Sheriff can
do better and repeat our recommendation from 2007. Audit recommends investing in jail
management software that would allow computerized statfing and compatibility to the County’s
SAP system. Additionally, jail management software can include the ability to track inmate’s
medications, gang affiliations and medical insurance.

The Sheriff’s senior staff has indicated they are considering the purchasé of jail management
software. Audit concurs with this action.

'3 When the 2007 audit was concluded, the Comptroller wrote letters to State and Federal elected officials asking
that the reimbursement rates be changed.
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EXHBIT ONE - Holding Center - Key Salary Data

Step O
Deputies: Teamsters Salary at Grade 8 37.889.00
Hourly Rate . 18,22
OT Hourly Rate 2732

Increase from prior year

Projected nurmber of ;1cw deputics to hire

Number of Straight Time shifts a deputy is expected to work in a ycar.
Number of OT shifts a Deputy is expected to work in 2 year,

Fringe Benefits costs arc assumed to be % of non-overtime salary.

Security - HC - Entire Year OT Hours
Security - HC - Entire Year Straight Hours

_ Security « HC - Entfire Year OT Dollars
Security - HC - Entire Year Straight Dollars
Transportation - Entire Year OT Hours
Transportation - Entire Year Straight Hours
Transportation - Entire Year OT Dollars
Transportation - Entire Year Straight Dollars
Totat Hours,
Total § Hour Shifts

Average OT Rate
Average Straight Time Rate

Step 1
40,315.00
19.38
2907
1.06
50
209
35

47%

- 2007 SAP

194,054.13
478,638.75
6.685,121.13
10,655,585.68
13,614.68
83,677.50
704,406.93
1,974,527.04
774.983.06
96.873.13

3477
2247

Step 2
42,372.00
2037
30.56
1.05

2008 SAYP
167,140.59
570,128.00

5.734,123.44

12,521,980.44
15,638.55
85,648,735
604,274.60
2,132,098.34
838,555.80
104,819.49

34.68
235

Step 3 Step 4°
44,441.00 46.494.00
21.37 2235
32.05 33.53
1.05 1.05

Annual OT Increase (assumed)

Benefits % from overtime
2009 SAP 2010 SAP

155,592.60 200,320.03
580,781.50 580,076.00
5294,750.54 6.850,651.42
12,879,195.70  12,923,174.77
14,878.74 17,290.58
$1.842.50 76,914.50
558,107.89 676,083.49
1,934.495.43 2,029,891.59
233,095.34 $74,601.11
104,136,92 109,325.14
.34.33 34.59
22.36 22,76

Step 5
48,549,00
23.34
35.01  Average Increase
1.04 1.05
1025
22%

2011 SAP 2011 SAP Annualized
100,369.41 200,738.82
292,480.25 584,960.50

3,464,208.23 - 6,928,416.46

6,589,978.74 - 13,175,957.48
7.489.00 14,978.00

- 35,344.75 70,689.50
288,830,432 577,678.86
852,985.71 T L785.971.42
435,683.41 871,366.82

5446043 108,920.85

N/A - 34.80

NA 22.83
Comm. 20D-4
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EXHIBEY TWO - Holdiny Conter - Costx of Hising Now Depdics nod Not Hiring New Deputics- Compared

Conts of Hirtng New Deputics
3 Months of Salaty bist no Productivity
9 Months of Productivity

Haourly Rate
.

1038

(3 Montics et Salary Step Zevs, 9 Moaths at Solary Seep 1}

Ovenime: Woriaed (Shifle)
2625

Payroll Cost For the Firm Yoar
Steaighthews the few ermplovees would work
OT hnid those cmployees winld work

Cots of Hiring New Doputics
One Yoarof Salary ot Step 2
Overtintic Worked (Shifts)

EH

Pryzoll.Conl For the Second Year
Straight hours the now eatpliyess would work
OT litnors these employess would work

- Certts of Hiring New Deputien
One Yoor of Selazy st Siep 3
Orestinee Worked (Shifis)
35
Payrell Cost For the Thisd Year
Strnight hours the new employees would work
OT houre those employess woukd yrork

Costs of Hiring Now Doputies
Otre Your of Salory ot Sicp 4
Overtime Warkss (Shifts)

33

Seyroll Cont For the Fourlh Year
Strzight hours tho mew eroployres would worlc
OT hours thogo employens would work

Conts 6f Hiting Meve Deputios
Ono Yeor of Salnry ot Siep 5
Ovextlires Worked (Shiftsy
33
Payroll Cost For the Filth Yoar
Strnight bours tho new employeen would wotk
OT hourx thoss employess would wark

Five Yeor Totals:

29407

2037
3056

.

3208

22,35

33,53

334

3501

Propertional
Salary
QLTI
3023392

6,104.10

Salary
4257168

,956.80

Salory
4444128

3.974.00

Salery
AG D424

9,388.40

Salary
48,540.28

ROLED

Proportional
Bonefits

245190

1421038

1343.03

Genefits
19931449

1,882.50

Boncfits
20.587.40

1574,28

Benefitz
2LRE22S

206545

Benchits
2281016

215662

Salory and

Bonefita Yolod
1392431
4444630

744773

“Total
6228637

10.439,30

Total
65.328.68

10,9828

Tolnt
6R346,53

11,453.85

Tolad
7136744

1195942

Number of
DOepuevs Hired
50.00
50,00

£0.00

Depurys Hired
$0.00

50.00

Depntys Hired
50,00

50.00

Deputys Hired
50.00

50.00

Deputys Hired
50,00

5000

YEAR ONE

Fayroll Cost
69621552
2,222340.52

3T23RG.70
329004234
62,700.00
10500.00

VEARTWO
Payrol Cost
34 JIRAT

S219GAR0
353628328
§3,600.00
14,000.00

YEAR, THREE
Poyrolt Cost
3266434.08

S7.414.00
3313,848.08
R3,600.00
14,000.00

YEAR FOUR
Powrell Cost
3:417326.64

572,692.40
3.990.019.04
R3.600.00
14.000.00

YEARFIVE
Poyroll Comt
356RAT208

307.570.80

C4,566,J42.88

$3,600.00
14.000.00

1485743562

‘The hows now employees work dinsstly reduses ovartins hours, 'Therelors

QT hetes worked

62720000
10,500,00

OT hoursworked
97.60D.00

DT Biness wworded.
- 97.600.00

OT hovmi worked
07.600.00

OT hours worked
57,600,060

463.600.00

T Rata
34,80
480

OT Rela
3567

OT Rt
36.50

07 Rota
3747

OT Rate
- et

Satary Cost
2,181,712.94
365.358.63

Sainry Cost
3480.997.80

Salory Cost
3,568,024

Salary Cost
345722331

Selory Cost
3,248.053.50

Benafita Coat
47997685
8037890

Benelily Cost

V65819352

Bemofils Cost
T84.565.00

Benolita Cost.
804,589.13

Benolita Cost
£24,103.86

Poyroti Cont
2,661,689.78
44573752

ﬁymﬂ ost
4246817.32

Payrall Cost
435258775

l?nyrol]Cnst

4461,812.44

Payroll Cast
457338775

Selntyand  Astwal (Snvings}

Benedita Total o Cost
3,107,427.30 183,515,04
420681732 (610,534,04)
435208175 (539,139.67)
4861,812.44 {471.793.40)
ASTIISTIS A0T.DI4.87)

2074240256 (1.344,966.094)
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EXHBIT THREE - Correctionzl Facility - Key Salary Data

Step & Step 1 Step 2 - Step3 Step 4 Step S

Correction Officers: CSEA Salary at Grade 9 35,286.00 37.546.00 39.760.00 41,962.00 44,166.00 46,377.00

Hourly Rate 16.97 18.05 15.12 20.17 21.23 22.30

OT Hourly Rate 25,45 27.08 28.67 30.26 3183 3345

Percent Increase from the previous step 1.0587 1.0855 1.0525 10502

Projected number of new correction officers to hire 17

_ Numbm' of Straight Time shifis a correction officer is expected to work in a year. 208 Annual OT Increase (Assumed) 1025
Number of OT shifts a correction officer is expeeted to work in a year, 35
Benefits costs are assumed to be 67% of salary. 47% Benefits % from overtime 22%
: 2007 SAP 2008 SAP 2009 SAP 2010 SAP 2011 SAP 2011 SAP Annualized

Entire Year OT Hours 34,260.14 17,388.22 29.,108.24 72,868.19 32,708.29 65,416.58
Entire Year Straight Hours 320,187.24 322,264.74 329,361.29 329,871.00 160,691.00 321,382.00
‘Entire Year OT Dollars 1,192.548.62 624,081.68  1,022,624.92  2,563,504.21 1,163,246.47 2,326,492.94
Entire Year Straight Dollars 7.330.328.65 741740591  7,647,642.24 769293316  3,784.672.29  7,569,344.58
Total Hours 354,447.38 340,152.96 358,469.53 402,740.09 193,399.29 - 386,798.58
Average OT Rate ' 34.81 34.89 35.13 3518 N/A 35.56
Avesage Straight Time Rate . ' 22.39 23.02 2322 2332 N/A, 2355
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EXHIBIT FOUR « Coprections] Facitity - Costs of Hirlng Now eorrection ofticors nnd Not Hiring Now Correction Oificers « Compared

Costs of Hiring New Comrection Officars
3 Months of Solocy bul no Productivity
9 Monikx of Productivity

(3 Months at Salary Step Zeve, & Monthe ot Salery Step 1)

Qveztime Worked (SIiQs)
! 2625

Payroll Cost For (e First Yoor
Swright howratha now employens would wods
OT hours thoso employees would worls

Coaty o0 Hiring New Comestion Olficers
Ozo Yeat of Salary ot Step 2
CQvertirnt Worked (Shifts)

35

Payroll Cost For (he Second Year
Stenight boura the new employess would work
OT hours thoze amployeed would work

Costg of Hiring New Correetion Ollicers
One Yeor of Selry ot Step 3
Overtime Worlked (Shifg)
£
Payroll Cett For tha Third Year
Stenipht houra the pew cmployess would wixck
OF hours thess smplayees would work

Costs of Hiring New Correetion Officers
O Yoar of Solory o Step 4
Overtime Worlied (Shifis)
35
Payratl Coxt For the Founth Yeor
Stezight hours the new employees would work
OF hours these rmplovocs would work

Costz of Hiring New Carrection Officers
One Year of Solary ot Step 5
Ovortime Warked (Shifts)

kH

Payroll Cost For the Fillh Year

Steripht howed o now cmployees would wask |

OT hours e employres woukd work
Five Yeur Totnty:

Hourly Rate

1897
18.08

2708

1912
23,67

2017

3026

i}

3185

33.45

Proportional

Solory
82180
28,189.56

5,6RG.R0

Solary
39,759.20

B2760

. Solary

4196192
RATLED

Salary
4416547

ROIR00

Salary -
4637776

9.366.00

Proporiionn!
Bonellta
. 4,146.25
1323499

125110

Benelits
1R6RG.82

1.766.07

Borclitz
19,722.10

186402

Bencdits
20,7577

196195

Banally
28,767.55

206052

Salary and
Benalits Total |
1286808
4139455

6,957.00

Total
3844602

9793657

Tatal
51,684,02

10,336,582

Tolat
6492324

1087996

Total
GR,174.31

N,426.52

Numberof
Offiters Hird
17.60
1700

E7.00

Officers Hired
17.00

F7.00

Offients Hird
17.00

17.00

Qfficers Hired
17.00

1200

Qificer Hired
1709

740

YEARONE

Payrell Cost
2045678
T3,707.40

11754423
LO42,50R42"
2121680
3,570.00

YEARTWO
Puyrolt Caut
729358241

16649242
1160.074,83
823800
476000

YEAR THREE
Peynoll Cost
104862538

- 175,725.87
122435425
2428800
4,760,600

YEAR FOUR
Pavrall Coxt
1.303.695.15

1h4,550.32
L2REG5EAT
825800
276000

YEAR FIVE
Pryroll Cont
1.158.980.22

19425084
135323106
25.238.00
476000

6,068 42303

“Tha heur new employses work; dircolly redces greriime hours, Therefors

OT hours worked
21,2160
3570.00

OT howes woried
33.048.00

O hours worked
33.048.00

QT howrs worked
3304800

QT hours worked
33,4500

156,978.00

OT Rate -
3556
556

~OT Rals

3645

OT Rate
31.36

OT Rate
33,30

OT Rate
3926

Salory Cont
75459156
126,964,935

Satary Cost
204711

Salary Cont
1.234 528,99

Salary Cost
1.265.699.71

Salary Cost
129734221

Banefig Qomn
165,596,9¢
2793218

Benofits Cost
26503647

Benefits Cost
erd Kokt

Benofits Cost
278.453.94

Bonefits Coat
28341529

Payroll Cost.
920,528,50
154,896,652

Peyroll Cost
146974767

Payrell Cost
1506,491.37

Poyroll Comt.
1.544 153 65

Payroll Coal
1.582,757.49

Suolary and
Benefits Toml  Sovings By Year
1,075.423,13 {33316.71)
1,469,747.67 {309,672.84)
150640837 {282,137.11)
1344,153.65 (25549009
1,582,757.49 (229,526.43)
AIMIB3 0 (LL10,152.28)
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County of Erie
MARK C. POLONCARZ '
COMPTROLLER

September 26, 2011

Honorable Christopher Collins

County Executive _
Edward A. Rath County Office Building
95 Franklin St, 16™ Floor

Buffalo, NY 14202

Re:  Review of Overtime at the Erie County Holding Center and Correctional Facility.
Dear Mr. Collins:

On September 21, 2011, my office released a report of overtime at the Erie County Holding
Center and Correctional Facility. This review of overtime is a follow up of two audits performed by the
Comptroller’s office in 2007, which reviewed overtime and other costs at the Holding Center and
Correctional Facility and was contained in a list of potential projects requested by the Erie County Fiscal
Stability Authority (“Control Board™).

After reviewing the factors contribuiing to unsustainable increases in overtime at both the
Holding Center and Correctional Facility over the past several years, my office proposed the hiring of
sixty-seven (67) additional deputies and corrections officers. We believe that in addition to saving the
County a npet of more than $2.9 million over the next five years, hiring additional staff will
dramatically increase the safety of both officers and inmates at these two facilities.

After reading your spokesman Grant Loomis® comments to the Buffalo News it is apparent that
he, speaking on your behalf, either didn’t take the time to read the report or failed to understand the
calculations the auditors performed to substantiate these savings. '

Despite your office’s assertions, auditors took fringe benefit calculations for overtime (22
percent) and regular time (47 percent) into. account as part of the report’s analysis, and subsequent
findings. For greater detail on how fringe benefit costs were calculated, please refer to page 14 of the
report.

With that said, Mr. Loomis” general assertion that “overtime is always less expensive than hiring
additional staff,” is patently false. While we agree that the staffing levels required to eliminate all
overtime within Jail Management would be prohibitively high—requiring over 109 new
deputies/corrections officers—and at a cost far exceed any saving derived from the elimination; our
analysis shows that hiring 67 additional staff would result in a net savings of more than $2.9 million over
the next 5 years,

ERIE COUNTY OFFICE BUILDING - 95 FRANKLIN STREET, BUFFALD, NEW YORK 14202
TELEPHONE: (746) 858-3400 » FAX: (716} 858-8507 « INTERNET: www.erie.gov Comm. 20E-3
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Letter to Chris Collins Re: Sheriff’s Overtime Report
September 26, 2011
Page 2 of2

 Whether you choose to acknowledge it or not, the cost of overtime within Jail Management has
skyrocketed over the past several years, primarily from a dramatic increase in the number of posts at the -
Holding Center and Correctional Facility as a result of a number of lawsuits and rulings by the U.S.
Department of Justice (“DOJ”) and New York State Commission on Corrections (“COC”) since 2007.
And while we cannot control the number of posts mandated by the DOJ or COC, we can countrol the
number of deputies and correction officers used to man those posts.

Your refusal to significantly address this problem has cost taxpayers millions of dollars in
unnecessary overtime costs. During the performance of this review our office was informed that the COC
is performing an analysis of the posts at the Holding Center and preliminary discussions indicate they will
recommend additional posts. If such a recommendation is made the already insufficient number of
deputies will be stretched even thinner and overtime costs will continue fo increase at an unsustainable
rate. ) :

If your administration’s position remains “that using existing employees and having them work
overtime is financially more beneficial to for the taxpayer,” as Mr. Loomis stated, I would request you
provide both the Control Board and my office with any evidence or analysis you have conducted to
substantiate your claim.

As you-have apily pointed out on several occasions, while everyone is entitled to their own
opinions, they are not' entitled to their own facts. And the fact is, reducing overtime within Jail
Magnagement will not only result in tangible cost savings for the taxpayers but also increase safety for
officers and inmates, who, through your failure to act, have been forced to content with increasingly
dangerous conditions, ‘ '

- Thope that as you prepare to release your proposed 2012 Erie County Budget you would take the
time to thoroughly read my office’s report and consider its recommendations. In the meantime, if you
have any questions on this or any other matter, please do not hesitate to contact my office.

Sincerely,

Mo 22

Mark C. Poloncarz, Esg.
Erie County Comptroller

MCP/nr

CC:  Erie County Legislature
Erie County Fiscal Stability Authority
Gregory Gach, Director of Budget and Management

Comm. 20E-3
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County of Erie

MARK C. POLONCARZ
COMPTROLLER

October 21, 2011

Gregory C. Gach, Director

Division of Budget and Management
- 95 Franklin Street

Buffalo, New York 14202

Re: A Review of Overtime at the Erie County Holding Center and the Erie
County Correctional Facility

Dear Mr. GGach:

My office is in receipt of your letter dated October 12® 2011, purporting to refute a
review performed by the Comptroller’s Office’s Division of Audit and Control (“Audit™)
analyzing overtime within the Sheriff’s Division of Jail Management. Upon reviewing your
letter it is quite clear your analysis is flawed.

In general, your errors can be attributed to your analysis being theoretical in nature, while
Audit’s analysis dealt with actual practice.. For example, when discussing overtime at the
Holding Center, your analysis states that Audit’s 2007 recommendation covering the hiring of
twenty-two deputies did not reduce overtime at the Holding Center. Specifically stating that
forty-two deputies have been hired since that time and overtime has increased. Although we do
not refute this claim, we do believe it is taken wholly out of context. '

It is well known that the main cause associated with increasing overtime at the jails is the
increase in the number of posts that must be manned. While it is true that a number of new
deputies were hired, during the period from 2007 to the present, numerous posts were also added
at the Holding Center as required by the New York State Commission on Corrections (“COC”)
or the US Department of Justice. Either you were unaware of this fact, which I highly doubt, or
you purposefully chose to omit it to support your faulty argument. Theoretically, more deputies
would reduce overtime, but in the real world of operations at the Holding Center, the additional
posts corrupt your analysis.

Your calculation of new hire annual hours worked is based on a series of theoretical
assumptions. These assumptions used the maximum leave hours accrued by each employee—
-without providing any evidence to support this claim—thereby overstating time off and
understating the number of hours of displaced overtime. Included in this misleading calculation
are two days of “other time off” which remains unexplained. While your calculations are based

ERIE COUNTY OFFICE BUILDING « 95 FRARKLIN STREET, BUFFALD, HEW YORK 14202
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Response to Greg Gach Letter dated October 12, 2011 .
October 21, 2011
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on assumptions, Audit’s analysis uses the actual SAP payroll data to show the actual hours
worked and time taken off for the average deputy. Your theories are also flawed in that they
credit 20.80 hours per employee for summer hours when, in reality, the Teamsters contract
shows those working at the Holding Center carn only 16 hours. Once again, the qualitative
difference between Audit’s analysis and yours is simple: You use theoretical values manipulated
to back up your findings, while Audit uses actual SAP payroll data to arrive at its conclusions.

Your letter states that our review “. . . contains no qualifying information to support (our)
claim that hiring a new Corrections Officer at the Correctional Facility will save $13,000 per
year and hiring a new deputy at the Holding Center will save $7,200.” This sentence causes
Audit to wonder if you and your staff actually read our analysis. Audit provided Exhibits One
through Four in our review, displaying all our calculations and assumptions. Those exhibits
never state that, for example, a new Holding Center deputy will save $7,200 per year. Those
exhibits do state that savings vary by year, due to salary schedule changes and other changes in
costs to the County. Your generalization exposes your failure to understand that costs and
savings vary by year. Once again, your theory does not match actual practice.

While Audit’s review did not include an annual increase in health insurance costs, your
analysis contends that using an annual increase of 6% in health care costs will take fringes to
60% in year seven from the original 47% year one cost. Once again this is theoretical and not an
application of actual real world data. Based on SAP data regarding fringes, when Audit applies a
6% annual increase to health and dental costs, the fringe benefit rate is 54% in the seventh year.
Not only is your calculation an overstatement, your use of seven years as compared to Audit’s
five year study, grossly, and intentionally, overstates your ending calculation for comparative
purposes. Simply put, your theory is flawed. '

Incidentally, when Audit included your theoretical figure in our calculation based upon
actual data; Audit’s five year savings at the Holding Center decrease only slightly from $1.8
million to $1.56 million. This is still a significant savings.

Your attempt to discredit the review because it did not account for lifetime health
insurance payments to new hires upon retirement also falls short. Audit did calculations for the
first five years only because, as stated, the real world changes the analysis within that period so
much that any further projections become meaningless. It is, once again, an example of how a
reliance on theoretical data rather than actual data has flawed your analysis.

‘While we are glad to see that the County Executive used our 2007 report on the Buffalo -
Lockup as justification for ending the agreement and returning this responsibility back to the
City, we are disappointed that the October 1, 2011 termination date has been delayed until spring
2012. I would like to note that despite your claims to the contrary, Audit did inquire with the
Sheriff as to how this return would affect the clrrent deputies. Audit was told by the Sheriff’s
Office that the nineteen deputies assigned to the Buffalo Lockup would still be assigned to this
arca. Even though there would no longer be any intake of inmates from the City, these deputies
would not be able to staft other posts and therefore would not reduce overtime.
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It should be noted that the number of inmates at a post is irrelevant: a deputy must still be
assigned to cover that post. This is a real world fact without reflection in your theoretical
analysis. While your statement that transferring this service back to the City will theoretically
reduce the flow of inmates into the Holding Center is true, it does not reflect the real world fact
that posts will not be reduced and overtime shifts will not be eliminated.

Additionally, your assertion that moving the reception area to the gym and changing the
suicide prevention screening process would reduce overtime is more than theoretical: it is both
unexplained and illogical. With the recent suicides at the Holding Center, it appears that a
change in the screening process may discover more inmates that should be placed under constant
observation, thus increasing the number of posts. Even in theory, an increase in the number of
posts, without a corresponding increase in staffing, causes an increase in overtime.

It is interesting that your analysis fails to mention that the Sheriff’s Office is awaiting a
staffing evaluation by the COC. This staffing evaluation is expected to increase the number of
posts required at the Holding Center, thus greatly increasing the amount of overtime required by
the current deputies. As mentioned in Audit’s review, one additional post over the course of a
year requires more than five full time deputies to man. Your theoretical analysis ignores one real
world fact: at some point it will be impossible for the current number of deputies to work
additional overtime. Your theoretical analysis also ignores the real world safety concerns
surrounding exhausted staff working long hours: invariably exhansted staff make errors in
judgment, and such errors increase the risk of harm to both the deputies and the inmates.

Additionally, your contention that the Comptroller’s Office decided to call this a
“review” and not an “audit” in order to escape any requirement to consult with Budget on our
findings is without merit. As you know, an audit requires the testing of internal controls. This
testing is time consuming and would have added nothing to the desired focus of the review: how
to reduce overtime and save the taxpayers’ money while ensuring a safe, secure work
environment for our employees. As you are well aware, Audit is suffering from reduced staffing
due to your attempt to decimate our office. The Deputy Comptroller — Audit recommended that
this project be undertaken as a review, and not an audit, in order to maximize the use of limited
manpower. {agreed. To suggest that Audit performed a review in order to not include Budget is
disingenuous at best and demonstrates a lack of understanding of audit processes, Generally
Accepted Government Auditing Standards or the manpower requirements of the Division of
Audit and Control. Additionally, when Audit has undertaken past projects, they have never
nvolved the Budget Office in developing any findings. '

It is clear that your analysis contains theoretical assumptions, while Audit’s review
contains actual, real world, data when available. When Audit was forced to make an assumption,

it was conservative in nature and based upon real world data.

Your analysis has not only inflated leave hours for deputies in its calculations, it has also
calculated the yearly increase in health insurance incorrectly, which only compounds the flaws in
your analysis. In addition, your analysis purposely added two additional years (seven years
compared to Audit’s five year analysis) for the sole purpose of showing a $1.8 million dollar
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loss. Audit suggests that your theoretical analysis uses a series of gimmicks, flawed assumptions
~ and outright made-up data to come up with a pre-determined outcome.

While Audit agrees that most studies do show that it is less expensive to pay overtime
than to hire new employees those studies are based on fringe benefit rates of 60% to 65%. SAP
data shows that the Jail Management personnel have a fringe benefit rate of 47%. This low rate
. is the basis as to why, in this case, it is cheaper to hire new deputies than to pay overtime.
Budget’s failure to challenge that finding leads me to believe our findings are correct.

Finally, while I am not surprised to see the county executive resort to manipulation of
data and lies during this time, I am surprised to see it from you. Whatever credibility you had as’
‘a career public servant has now been reduced to zero based on your deliberate attempt to destroy
our findings without a scintilla of facts to back up your purported “analysis.” '

Should you or your staff wish to prepare an honest, ‘unbiased and technically correct
analysis, free of theoretical flaw, Audit would be happy to instruct them in this process. In that

case, please feel free to contact the Deputy Cornptroller — Audit at your convenience. .

Sincerely yours,

Mark C. Poloncarz, Esq.
Erie County Comptroller

MCP/nr -

ce: Erie County Legislature
Erie County Fiscal Stability Authority

Comm. 22E-2
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COUNTY OF ERIE
MARK C. POLONCARZ

COUNTY EXECUTIVE

January 20, 2012

The Honorable

Erie County Legislature

92 Franklin Street — Fourth Floor
Buffalo, New York 14202

RE: Acceptance of GTSC Ignition Interlock Device Monitoring Program from NYS
DCJS

Honorable Members:

Attached, please find a proposed resolution and an accompanying memorandum from Erie
County STOP-DWI Office requesting authorization to accept an award not to exceed $15 8,574
from the New York State Division of Criminal Justice Services (DCIS), Office of Probation and
Correctional Alternatives (OPCA) to reimburse the Erie County STOP-DWI Office and other
Erie County Departments for expenses related to the implementation of Leandra’s Law.

The Erie County STOP-DWI Office will be monitoring individuals required by the Court to
install an ignition interlock device in their vehicle.

Should your honorable body require further information, I encourage you to contact the Erie
County STOP-DWI Office. Thank you for your consideration on this matter.

Sincerely,

Mark C. Poloncarz
Erie County Executive
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MEMORANDUM

To: Honorable Members of the Erie County Legislature

From: Erie County STOP-DWI Office

Re: Acceptance of GTSC Ignition Interlock Device Monitoring Program from NYS
DCIJS

Date: January 6, 2012

SUMMARY

The attached resolution and accompanying memorandum request authorization to accept an
award of no more than $158,574 from the New York State Division of Criminal Justice Services
(DCJS), Office of Probation and Correctional Alternatives (OPCA) to reimburse the Erie County
STOP-DWI Office for expenses related to the implementation of Leandra’s Law.

FISCAL IMPLICATIONS

Funding, which represents reimbursement for services provided though the STOP-DWI Office
and the Probation Department, will be submitted to the State once ignition interlock cases
develop. This resolution requests that the Budget Office be authorized to budget expense and
revenue for these programs once actual reimbursement from the State is received.

REASONS FOR RECOMMENDATION
The Erie County STOP-DWI Office has received a letter of approval for funding from the New
York State Division of Criminal Justice Services for this purpose.

BACKGROUND INFORMATION

This is the second year the state has offered reimbursement for expenses related to the
implementation of Leandra’s Law. Under Leandra’s Law, courts must order all drivers convicted
of misdemeanor and felony drunk driving charges, even first-time offenders, to install and
maintain ignition interlock devices (IID) on any vehicle they own or operate for at least six
months at their own expense, in addition to any other terms of sentence.

The Probation Department supervises all persons sentenced to Probation inclusive of those who
have an IID condition in their probation orders. Likewise the STOP-DWI program monitors
those adults sentenced to a conditional discharge with an IID requirement.

Recognizing the cost involved with implementation of this law, the OPCA applied for and
received a grant from the Governors Traffic Safety Council (GTSC) to reimburse monitoring
agencies for some of that cost that ended 9/30/2011. We were recently notified that the OPCA
has received a second year of funding for the period 10/1/2011-9/30/2012.
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Each qualifying case handled by the Probation Department or the Erie County STOP-DWI
Office will be reimbursed at $114.66 up to a total of no more than $158, 574.

CONSEQUENCES OF NEGATIVE ACTION
The County will forfeit the funding.

STEPS FOLLOWING APPROVAL

Certified copies of this resolution will be forwarded to the Division of Budget & Management,
the Office of the Comptroller, the Probation Department, and the Erie County STOP-DWI
Office. :
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A RESOLUTION SUBMITTED BY:
STOP-DWI CENTRAL POLICE SERVICES

RE:  Acceptance of GTSC Ignition
Interlock Device Monitoring
Program from NYS DCJS

WHEREAS, the New York State Division of Criminal Justice Services (DCJS), Office of
Probation and Correctional Alternatives has been awarded a grant from the Governor’s Traffic
Safety Council (GTSC) related to the implementation of mandatory ignition interlock devices
(Leandra’s Law); and

WHEREAS, the Department of Probation is responsible for providing supervision and
probation services to adults sentenced to probation including those with a condition to install an
ignition interlock device; and

WHEREAS, the Erie County STOP-DWI Office is responsible for monitoring those
adults sentenced to a conditional discharge with an ignition interlock device requirement; and

WHEREAS, the DCIJS, Office of Probation and Correctional Alternatives will reimburse
monitors at the rate of $114.66 for each case in which an ignition interlock device is ordered, up
to a maximum reimbursement of $158,574.00; and

WHEREAS, the reimbursement will enable the Probation Department and the Erie
County STOP DWI Office to recoup costs associated with the implementation of Leandra’s Law.

NOW, THEREFORE, BE IT

RESOLVED, that the County Executive is hereby authorized to enter into contract and
accept reimbursement from the New York State Division of Criminal Justice Services, Office of
Probation and Correction Alternatives in the amount of no more than $158,574; and be it further

RESOLVED, that said reimbursement shall be recorded in the budget of the STOP-DWI
Program, Fund 110 cost center 1650060 and the Probation Department, Fund 110 cost center
1261010 in proportion to the amount earned by each department or program; and be it further

RESOLVED, that the Director of Budget and Management is hereby authorized to
establish and adjust budgets as actual funds are received in order to reimburse related expense in
the Probation Department or STOP-DWI program; and be it further

RESOLVED, that certified copies of this resolution be sent to the County Executive's
Office, the Division of Budget and Management, the County Comptroller, the County Attorney,
the Probation Department, and the Erie County STOP-DWI Office c/o John Sullivan 45 Elm
Street, room 233.
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MARK C. POLONCARZ

COUNTY EXECUTIVE

January 20, 2012

The Honorable

Erie County Legislature

92 Franklin Street — Fourth Floor
Buffalo, New York 14202

RE: Creation of three (3) Probation Assistant
positions within the Probation Department

Honorable Members:

Attached, please find a proposed resolution and an accompanying memorandum from the
Erie County Probation Department requesting authorization to create three (3) new
Probation Assistants position funded with state and federal aid in the Department of
Social Services Administration.

The Probation Assistant positions will provide support that allows Probation Officers to
allocate necessary time for work in the field, increasing their presence in the community
and maintaining proper supervision of offenders.

Should your honorable body require further information, I encourage you to contact the
Probation Department. Thank you for your consideration on this matter.

Sincerely,

MARK C. POLONCARZ
Erie County Executive
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MEMORANDUM

To: Honorable Members of the Erie County Legislature

From: The Erie County Probation Department

Re: Creation of three (3) Probation Assistant
Positions within the Probation Department

Date: January 19, 2012

SUMMARY

The attached resolution requests authorization to create three (3) Probation Assistant
positions within the Erie County Department of Probation. The positions are funded with
state and federal aid in the Department of Social Services.

FISCAL IMPLICATIONS

The three (3) new Probation Assistant positions are funded with state and federal aid to
Social Services Administration. No additional county funding is required.

REASONS FOR RECOMMENDATION

The Erie County Probation Department staff was reduced by 34 positions in 2011. All
Probation Assistant positions were eliminated from the Fund 110 operating budget. In
addition to significantly reducing the amount of administrative support given to our
Probation Officers, this also required that three (3) officers actually be taken off the line
to perform administrative and support functions previously performed by significantly
less expensive Probation Assistants. Funding these new Probation Assistant positions
will enable the Probation Department to place three (3) more Probation Officers into
caseloads, helping to decrease other caseloads in the department while increasing our
presence in the community and supervision of offenders.

BACKGROUND INFORMATION

The Erie County Probation Department (ECPD) has received funds from the Department
of Social Services to operate a Preventive Service Program which are partially
reimbursed. The Department of Social Services (DSS) has now shifted the Probation
Preventive Service program to 100% reimbursement, which means that the county share
dollars allocated to Probation in the 2012 Adopted Budget will not be utilized by the
Probation department.

In order to support public safety the ECPD in partnership with the DSS has identified
available state and federal aid within the 2012 Adopted Budget Department of Social
Services budget to fund the three (3) additional Probation Assistant positions without
increasing county share.
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NEGATIVE ACTION

The Erie County Probation Department will continue to use sworn Probation Officers to
perform administrative and support duties that would be more properly performed by
Probation Assistants.

STEPS FOLLOWING APPROVAL

Certified copies of this resolution will be forwarded to the Division of Budget &
Management, the Office of the Comptroller, Personnel, the County Attorney, and the
Probation Department c¢/o Dina Connors Room 112, 1 Niagara Plaza.
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A RESOLUTION SUBMITTED BY:
Erie County Probation Department

RE: Creation of three (3) Probation Assistant
positions within the Probation Department

WHEREAS, the Erie County Probation Department in partnership with the Erie
County Department of Social Services has identified state and federal aid available for
the purpose of creating three (3) addition positions within the Probation department; and

WHEREAS, the creation of these three positions will enable the Probation

Department to allow Probation Officers to work in the field, have a presence in the

community, and improve departmental supervision of offenders,

NOW, THEREFORE, BE IT

RESOLVED, that the following budget adjustment is hereby authorized in order
to establish three (3) positions of Probation Assistant in the Department of Probation:

2012 Budget - Fund 110

Social Services - Fund Center 120

Revenue

Account 407540 State Aid Social Srv Admin.

Account 411540 Federal Aid Social Srv Admin.
Total Revenue increase

Expense
Account 912000 iD Billing DSS
Net Change Social Services

Probation - Fund Center 12610

Expense (3/1/12-12/31/12) Increase/(Decrease)

Account 500000 Full Time Salary
Account 501000 Overtime
Account 502000 Fringe Benefits

Account 912000 iD Billing DSS

Net Change Probation

and be it further

RESOLVED, that three (3) Probation Assistant, JG-7 position are created within
the Department of Probation, (B-100 control number 6793) effective March 1%, 2012; and

be it further
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RESOLVED, that the Director of Budget, Management and Finance is hereby
authorized to establish and adjust budgets as required to comply with State approved
funding levels; and be it further

RESOLVED, that certified copies of this resolution be sent to the County
Executive's Office, the Division of Budget and Management, the County Comptroller, the
County Attorney, Personnel Department and the Probation Department c/o Dina Connors
Room 112, 1 Niagara Plaza.
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A RESOLUTION TO BE SUBMITTED BY
LEGISLATOR KOZUB

Re:  Asking the State to pass Legislation restricting employment of sex offenders

WHEREAS, currently New York State restricts where those who have been
convicted of a sex offense can live so as to limit their interaction with minor children ;

and

WHEREAS, yet the State does not have any restrictions on where a convicted sex
offender may be employed or what businesses they may own or operate; and

WHEREAS, due to this oversight sex offenders have been found to be employed
at places where they are exposed to minor children such as daycare facilities, camps and
other amusement facilities where minor children congregate; and

WHEREAS, the Erie County Legislature now has on the table of the Legislature a
proposed Local Law that would create exclusion zones or prohibitions in employment for
those convicted of a sex offense so as to limit their interaction with children at their place

of employment.

NOW, THEREFORE, BE IT

RESOLVED, that this Honorable Body requests that the New York State
Legislature consider drafting legislation that will address the issue of the employment of
sex offenders thereby limiting their contact with minor children, and be it further

RESOLVED, that a certified copy of this resolution be sent to New York
Governor Andrew Cuomo and all of the members of the Western New York State

Legislative Delegation.

FISCAL IMPACT: None for the Resolution






COUNTY OF ERIE
LOCAL LAW INTRO. NO. 10-2011
LOCAL LAWNO. 2011

A Local Law to Prohibit Cyber-Bullying in Erie County
Be it enacted by the Legislature of the County of Erie as follows:

SECTION 1. LEGISLATIVE INTENT.

Bullying is a long-standing problem among school-aged children in Erie County
and throughout the nation. With increasing accessibility to electronic means of
communication, bullying has transformed from a predom_iﬂanﬂy school-based

issue to a broader societal problem.

Researchers have demonstrated that bullying has long-term consequences.
Further, bullying goes beyond the classroom to bullying on the job, on athletic

teams, on college campuses and the internet.

Experts have suggested that one tool for schools to use in combatting bullying is
" to maintain and enforce consistent policies against bullying and harassment,
including cyber-bullying. Such enforcement is not always possible if bullying

~ oceurs away from school or by a non-student.

Perpetrators of cyber-bullying are often more extreme in the threats and taunts
they inflict on their victims, as they do not actually see their victim’s emotional
reaction to the abuse and believe that they are anonymous. Victims of cyber-
bullying suffer very real and serious harm as a result of these incidents, often
showing signs of depression, anxiety, social isolation, nervousness when
interacting with technology, ].ow self-esteem and declining school performance.
In some cases, victims attempt or commit suicide in part because of cyber-

bullying they’ve endured.
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Several states have enacted laws criminalizing cyber-bullying. To date, the New
York State Legisléture has failed to take action on this problem. Erie County
should not wait for New York State to act and should implement legislation to

ldiscourage and prevent cyber-bullying from occurring.
Therefore, the purpose of this law is to ban cyber-bullying in Erie County.

SECTION 2. DEFINITIONS.

As used in this article, the following terms to have the meanings indicated:
A. County -- the County of Erie, New York.

B.  Cyber-bullying - shall mean harassment or bullying accomplished by
publishing, communicating or causing é. communication to be initiated or
displayed through elec.trom'c means, inclﬁding, but not limited to, electronic mail,
internet-based communication, pager service, cell _phone, or electronic text

messaging.

C. Harassment or Bullying — shall include a course of conduct or repeated
creation and/or the dissemination of, any intentional written, visual, verbal, or
physical act or conduct targeting at a specific other person which is severe,
persistent, pervasive or repeated, and serves no legitimate purpose, and that a
reasonable person under the circumstances would know could result in, and does
in fact result in: |

a) placing such other person in actual or reasonable fear of physical
harm to himself or herself; or to a member of such person’s immediate family or
a third party with whom such person is acquainted; or

b) placing such other person in actual or reasonable fear of damage
to the property of such person or té a member of such person’s immediate family
or a third party with whom such pei'son is acquainted; or

c) a substantial detrimental effect on such other person’s physical,

o
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D. Minor - shall mean any natural person or individual under the age of

eighteen (18).
. Person - shall mean any natural person or individual.
F. Pubiislﬁng — shall include issuing, printing, reproducing, distributing,

circulating or any other means of publicizing or communicating to other

individuals, including by electronic means.

G. Student — shall mean any person who is enrolled in a primary, secondary,

or post-secondary educational institution located within the County.
SECTION 3. PROHIBITIONS.

No person shall engage in cyber-bullying against any minor or student persen

when such minor or student is located in the County of Erie.

SECTION 4. PENALTIES.

Any person who knowingly violates the provisions of this local law shall be
guilty of an unclassified misdemeanor punishable by a fine of up to $1,000

and/or up to one year imprisonment.

SECTION 5. APPLICABILITY.

This law shall apply to all actions occurring on or after the effective date of this

law.

SECTION 6. REVERSE PREEMPTION.

This law shall be null and void on the day that statewide or federal legislation
goes into effect, incorporating either the same or substantially similar provisiohs
as are contained in this local law or in the event that a pertinent state or federal
administrative agency issﬁes and promulgates regulations preempting such action

by the County of Erie. The County Legislature may determine via mere
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resolution whether or not identical or substantially similar statewide legislation

has been enacted for the purposes of triggering the provisions of this section.

' SECTION 7. EFFECTiVE DATE.
This local law shall become effective immediately upon the filing with the

Secretary of State pursuant to section 27 of the Municipal Home Rule Law.

SECTION 8. SEVERABILITY.

If any clause, sentence, paragraph, subdivision, section or part of this Local Law
or the application thereof, to any person, individual, corporation, firm,
partnership, entity or circumstance, shall be adjudged by any court of competent
jurisdiction to be invalid or unconstitutional such order of judgment shall not
affect, impair, or invalidate the remainder thereof, but shall be confined in its
operation to the clause, sentence, paragraph, subdivision, section, or part of this
Local Law or in its application to the person, individual, corporation, firm,
partnership, entity, or circumstance directly involved in the controversy in which

such judgment or order shall be rendered.
SPONSORED BY

LEGISLATOR EDWARD A. RATHIII
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COUNTY OF ERIE
LOCAL LAW INTRO. NO. 7-2011
LOCAL LAWNO, _ -2011

A Local Law to Prohibit Cyber-Bullying in Erie County
Be it enacted by the Legislature of the County of Frie as follows:

SECTION 1. LEGISLATIVE INTENT.

Bullying is a long-standing problem among school-aged children in Erie County
and throughout the nation. With increasing accessibility to electronic means of
communication, bullying has transformed from a predominantly school-based

1ssue to a broader societal problem.

Researchers have demonstrated that bullying has long-term consequences.
Further, bullying goes beyond the classroom to bullying on the job, on athletic

teams, on college campuses and the internet.

Experts researching bullying have suggested that one tool for schools to use in
combatting bullying is to maintain and enforce consistent policies against
bullying and harassment, including cyber-bullying. Such enforcement is not

always possible if bullying occurs away from school or by a non-student.

Perpetrators of cyber-bullying are often more extreme in the threats and taunts
they inflict on their victims, as they do not actually see their victim’s emotional
reaction to the abuse and believe that they are anonymous. Victims of cyber-
bullying suffer very real and serious harm as a result of these incidents, often
showing signs of depression, anxiety, social isolation, nervousness when
interacting with technology, low self-esteem and declining school performance.
In some cases, victims attempt or commit suicide in part because of cyber-

bullying they’ve endured.






Several states have enacted laws criminalizing cyber-bullying. To date, the New
York State Legislature has failed to take action on this problem. Erie County
should not wait for New York State to act and should implement legislation to

discourage and prevent cyber-bullying from occurring.
Therefore, the purpose of this law is to ban cyber-bullying in Erie County.

SECTION 2. DEFINITIONS.

As used in this article, the following terms to have the meanings indicated:
A. County -- the County of Erie, New York.

B. Cyber-bullying - shall mean engaging in a course of conduct or
repeatedly commiﬁing acts of abusive behavior over a period of time by
communicating or causing a communication to be sent by mechanical or
electronic means, posting statements on the internet or through a computer
network. Acts of abusive behavior shall include, but not be limited to, taunting;
threatening; intimidating; insulting; tormenting; humiliating; disseminating
embarrassing or sexually explicit photographs, either actual or modified, of a
minor; disseminating the private, personal or sexual information, either factual or

false, of a minor; or sending hate mail.

C. Minor - shall mean any natural person or individual under the age of
eighteen (18).
D. Person - shall mean any natural person, individual, corporation,

unincorporated association, proprietorship, firm, partnership, joint venture, joint-

stock association, or other entity or business organization of any kind.

SECTION 3. PROHIBITIONS.

No person shall engage in cyber-bullying against any minor or person in the

County of Erie.

SECTION 4. PENALTIES.






Any person who knowingly violates the provisions of this local law shall be
guilty of an unclassified misdemeanor punishable by a fine of up to $1,000

and/or up to one year imprisonment.

SECTION 5. APPLICABILITY.

This law shall apply to all actions occurring on or after the effective date of this

law.

SECTION 6. REVERSE PREEMPTION.

This law shall be null and void on the day that statewide or federal legislation
goes into effect, incorporating either the same or substantially similar provisions
as are contained in this local law or in the event that a pertinent state or federal
administrative agency issues and promulgates regulations preempting such action
by the County of Erie. The County Legislature may determine via mere
resolution whether or not identical or substantially similar statewide legislation

has been enacted for the purposes of triggering the provisions of this section.

SECTION 7. EFFECTIVE DATE.
This local law shall become effective immediately upon the filing with the

Secretary of State pursuant to section 27 of the Municipal Home Rule Law.

SECTION 8. SEVERABILITY.

If any clause, sentence, paragraph, subdivision, section or part of this Local Law
or the application thereof, to any person,'individual, corporation, firm,
partnership, entity or circumstance, shall be adjudged by any court of competent
jurisdiction to be invalid or unconstitutional such order of judgment shall not
affect, impair, or invalidate the remainder thereof, but shall be confined in its
operation to the clause, sentence, paragraph, subdivision, section, or part of this
Local Law or in its application to the person, individual, corporation, firm,
partnership, entity, or circumstance directly involved in the controversy in which

such judgment or order shall be rendered.






SPONSORED BY

LEGISLATOR RAYMOND W. WALTER
LEGISLATOR EDWARD A. RATH I







COUNTY OF ERIE
LOCAL LAW INTRO. NO. Jl_-2011

LOCAL LAWNO. _ -2011

Be it enacted by the Legislature of the County of Erie as follows:

SECTION 1. LEGISLATIVE INTENT

A Local Law to create exclusion zones and prohibition of certain employment-related
activities by sex offenders in Erie County

SECTION 2. DEFINITIONS.
As used in this article, the following terms have the meaning indicated:

A. Camp - shall mean a children’s overnight camp as defined in section one
thousand three hundred ninety-two of the public health law, as amended, or a summer
day camp as defined in section one thousand three hundred ninety-two of the public
health law, as amended.

B. County — shall mean the County of Erie, New York

C. Daycare Center — shall mean those establishments where care for a child is
provided on a regular basis away from the child’s residence, as defined by § 390 of the
New York State Social Services Law as hereinafter amended.

D. Loiter — shall mean remaining in a place or circulating around a place under
circumstances that would warrant a reasonable person to believe that the purpose or
effect of the behavior is to enable a sex offender to become familiar with a location where
a potential victim may be found, or to satisfy an unlawful sexual desire, or to locate, lure,
or harass a potential victim.

E. Minor - shall mean any natural person or individual under the age of eighteen
(18).
F. Park - shall mean all existing or hereafter acquired public land designated for

recreational or athletic use by the United States of America, the State of New York, the
County, or any town, village, or other governmental subdivision located within the
County.

G. Playground — shall mean an outdoor area open to the public where children play,
which may include, but is not limited to, equipment such as a sliding board, swing, jungle





gym, sandbox, or seesaw, or which is designated as a public play area, or which includes,
but is not limited to, areas such as baseball diamonds, basketball courts, or football fields.

H. Primary Residence — shall mean the residence of the sex offender, if the sex
offender has only one residence in the County, otherwise, the residence at which the sex
offender resides, sleeps, or habitually lives for more days per year than another residence,
if the offender has more than one such residence.

L. School — shall mean an institution for teaching children or establishment for
imparting education and shall include any portion of public or private land, buildings or
structures utilized for such purpose as defined by the New York State Department of
Education and/or the New York State Education Law.

J. Sex Offender — shall mean any person who is convicted of a sex offense and has
received a “Level II” or “Level III” designation as defined under Article 6-C of the New
York State Correction Law, as hereinafter amended.

K. Sex Offense — shall mean any of the offenses set forth in subdivision two, three,
or seven of § 168-a of the New York State Correction Law, as hereinafter amended.

L. Student — shall mean any person who is enrolled in a primary, secondary, or post-
secondary educational institution located within the County.

M. Superintendent — shall mean the superintendent or superintendent’s designee of a
public school, or the authorities in charge of a non-public school.

N. Vehicle — shall mean any vehicle, including but not limited to a vehicle for
personal or work-related use, and including a watercraft or aircraft.

SECTION 3. PROHIBITIONS.

A sex offender who has been convicted of sex offense against a minor, or a person
required to register as a sex offender in another jurisdiction for a sex offense involving a
minor, shall not do any of the following:

a) Be present upon the real property of a public or non-public elementary or
secondary school without the written permission of the superintendent, unless enrolled as
a student at the school.

b) Loiter within three hundred feet of the real property boundary of a public
or nonpublic elementary or secondary school, unless enrolled as a student at the school.

c) Be present on or in any vehicle or other conveyance owned, leased, or
contracted by a public or nonpublic elementary or secondary school without the written
permission of the superintendent when the vehicle is in use to transport students to or
from a school or school-related activities, unless enrolled as a student at the school or
unless the vehicle is simultaneously made available to the public as a form of public
transportation.





d) Be present upon the real property of a daycare center without the written
permission of the daycare center administrator.

e) Loiter within three hundred feet of the real property boundary of a daycare
center.

f) Be present upon the real property of a public library without the written
permission of the library administrator. '

g2) Loiter within three hundred feet of the real property boundary of a public
library.

h) Loiter on or within three hundred feet of the premises of any place
intended primarily for the use of minors, including, but not limited to, camps, parks, or
playgrounds when in use by a minor, a swimming or wading pool available to the public
when in use by a minor, or a beach available to the public when in use by a minor.

1) Operate, manage, be employed by or at, or act as a contractor or volunteer
at any municipal, county, or state fair or carnival when a minor is present on the
premises.

i) Operate, manage, be employed by or at, or act as a contractor or volunteer

on the premises of any children’s arcade, an amusement center having coin or token
operated devices for entertainment, or facilities providing programs or services intended
primarily for minors, when a minor is present.

k) Operate, manage, be employed by or at, or act as a contractor or volunteer
at a public or nonpublic elementary or secondary school, daycare center, or public library.
D Operate, manage, be employed by or at, or act as a contractor or volunteer

at any place intended primarily for use by minors, including, but not limited to, camps,
parks, playgrounds, swimming or wading pools, when a minor is present.

SECTION 4. EXCEPTIONS.

A sex offender who has been convicted of a sex offense against a minor:

a) Who, prior to the effective date of this law, has a primary residence
located within three hundred feet of the real property boundary of a public or nonpublic
school, daycare center, public library, or place intended primarily for the use of minors as
specified in section 3, paragraph “h,” shall not be in violation of section 3 for having an
established residence within the exclusion zone.

b) Who is the parent or legal guardian of a minor shall not be in violation of
Section 3 solely during the period of time reasonably necessary to transport the sex
offender’s own minor child or ward to or from a place specified in Section 3.

c) Who is legally entitled to vote shall not be in violation of Section 3 solely
for the period of time reasonably necessary to exercise the right to vote in a public
election if the polling location of the offender is located in a place specified in Section 3.





SECTION 5. PENALTIES.

Any person who knowingly violates the provisions of this local law shall be guilty of a
misdemeanor.

SECTION 6. APPLICABILITY.

This law shall apply to all actions occurring on or after the effective date of this law.

SECTION 7. EFFECTIVE DATE.

This local law shall become effective immediately upon the filing with the Secretary of
State pursuant to section 27 of the Municipal Home Rule Law.

SECTION 8. SEVERABILITY.

If any clause, sentence, paragraph, subdivision, section, or part of this Local Law or the
application thereof, to any person, individual, corporation, firm, partnership, entity, or
circumstance, shall be adjudged by any court of competent jurisdiction to be invalid or
unconstitutional such order of judgment shall not affect, impair, or invalidate the
remainder thereof, but shall be confined in its operation to the clause, sentence,
paragraph, subdivision, section, or part of this Local Law or in its application to the
person, individual, corporation, firm, partnership, entity, or circumstance directly
involved in the controversy in which such judgment or order shall be rendered.

SPONSORED BY:

LEGISLATOR DANIEL M. KOZUB





