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To: Citizen Task Force

From: Melinda Holland, West Valley Citizen Task Force
Subject: Summary of December 21, 1998, Task Force Meeting
Date: January 18, 1999

Next Meeting:

The next Citizen Task Force (CTF) meeting is scheduled for:

Date: Wednesday, February 3, 1999
Time: 7:00 p.m. - 9:30 p.m.
Location: Ashford Office Complex

9030 Route 219, West Valley, NY

A draft agenda for the February 3 meeting is attached. If you have questions or comments
regarding the upcoming meeting or about this summary, please contact Melinda Holland at (864)
457-4202 or Tom Attridge at (716) 942-2453.

CTF Attendees:

Attending were: Joe Patti, Ray Vaughan, Barbara Mazurowski, Eric Wohlers, John Pfeffer, Paul
Piciulo, Warren Schmidt, Rich Tobe, Bill King, and Murray Regan. Not attending were: Blake
Reeves, Nevella McNeil, Tim Siepel, Lana Redeye, Pete Scherer, Larry Smith, Bridget Wilson,
and Pete Cooney.

Regulatory Agency Attendee: Jack Krajewski, NYSDEC

December 21 Meeting Summary:

Tom Attridge and Melinda Holland opened the meeting by reviewing administrative issues and the
agenda. They announced that Blake Reeves is planning to submit a letter of resignation from the
Task Force and that NYSERDA would make a recommendation for replacing him. Tom also
mentioned that Lana Redeye is no longer employed by the Seneca Nation of Indians and
NYSERDA will be contacting Duane Ray, President to seek a replacement for the CTF.

At the beginning of the meeting, Rich Tobe mentioned that DOE headquarters had contacted him
to let the CTF know that the DOE Secretary would not be able to attend a meeting at West
Valley with the Task Force. Jim Owendoff, the Acting Deputy Secretary for Environmental
Management may attend, but a date had not been set.

The focus of this Task Force meeting was finalization of the CTF’s written comments to the

Nuclear Regulatory Commission in response to its Draft Decommissioning Criteria for West
Valley (SECY-98-251, October 30, 1998). NRC will hold a meeting (open to the public) on
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January 12 at 9:00 a.m., EST, in Washington, DC, to hear presentations and ask questions of the

CTF, DOE, NYSERDA, NYSDEC, and the NRC staff who prepared the criteria paper. The CTF O
selected Rich Tobe to testify on its behalf. Ray Vaughan has requested to speak on behalf of the -

Coalition. Although Mr. Vaughan has not yet been granted time on the agenda, he plans to attend

the meeting as an observer. The format will be somewhat like a Congressional hearing: a

presentation by the agencies and CTF, followed by questions from the Commissioners to the

representatives of the various organizations. The proceedings with be videotaped and transcripts

will be available.! The CTF’s written comments will be submitted at least one week before the

public meeting.

Eric Wohlers and Rich Tobe explained that the CTF work group which prepared the draft
comments had met three times over the last few weeks and that the workgroup is seeking input to
and approval of the document by the full CTF. Pete Scherer, Bridget Wilson and Nevella McNeil
telephoned to express support for this final draft, but they were unable to attend this meeting.

In introducing the CTF workgroup’s draft paper, Rich Tobe explained that a key concern is that
postponement of setting standards until after the site identifies the preferred alternative and

completes the SEIS seems to invite a standard different from that required by NRC’s License

Termination Rule. Other key concerns with the NRC document include its lack of clarity, use of

the incidental waste criteria, and failure to adequately address the requirements of the West Valley
Demonstration Project Act (WVDPA). He also stated that West Valley is a unique site and

should require a unique standard different from other sites. That standard should be provided

now, and not after the preferred alternative is developed. O

Barbara Mazurowski, DOE, and Paul Piciulo, NYSERDA, provided the CTF with a verbal
summary of the comments their agencies would be submitting, respectively. A copy of each
agency’s comments on the NRC Decommissioning Criteria is attached.

A NYSDEC representative stated that Paul Merges, chief of their radiation program, will make
the agency’s presentation to the NRC. A copy of NYSDEC’s comments on the SECY paper are
attached.

The CTF next worked out edits to the draft comments and approved the resulting comments for
submittal to the NRC as the CTF’s comments. A copy of the CTF’s paper is attached.

Observer Comments
An observer congratulated the CTF on doing an excellent job in developing and reaching
agreement on this document.

Next Steps
* The next meeting was set for February 3.

'For transcripts of the January 12 meeting at NRC, contact Sonja Allen, West Valley Nuclear Services, at O
(716) 942-2152 or allens@wv.doe.gov.
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Dr. Shirley A. Jackson, Chairman
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

RE: PUBLIC BRIEFING COMMENTS
Commission Paper SECY-98-251
Decommissioning Criteria For West Valley

Dear Chairman Jackson:

Initially, the West Valley Citizen Task Force (CTF) would like to thank the
Commission for kindly accommodating our request for a postponement of the
earlier scheduled public briefing regarding the proposed decommissioning criteria
for the West Valley Demonstration Project site in SECY-98-251 (Paper). Since
each member of the CTF was appointed to represent one of several unique
constituencies, it is likely we would not have been able to schedule the necessary
number of meetings required to discuss and formalize a consensus set of
comments under the earlier time frame.

We would also like to thank the staff of the NRC for its active involvement in
the meetings of the CTF over these last two years. NRC staff have attended
meetings in West Valley, have participated in many of our meetings via video
conference and on several occasions have briefed the CTF. In particular we wish
to thank Jack Parrott for his attendance at our meeting on November 17, 1998,
where he briefed us on the Paper.

The West Valley CTF began its mission in January, 1997 to develop a set of
stakeholder guidelines and recommendations which were to be presented to the
West Valley Site Managers (USDOE/NYSERDA) to aid in completing the EIS
and selecting a preferred alternauve for the completion of the West Valley
Demonstration Project and long term management of the site. While
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.considering the many complex issues involving the twelve distinctive waste management areas

and listening to numerous presentations explaining the rationale behind present radiation dose
estimates for various exposure scenarios, the CTF questioned many times as to the apparent
futility of discussing such risks or evaluating the various cleanup alternatives without knowing
what NRC criteria and rules would apply to decommissioning and/or govern reliance on
institutional controls. We had been informed on several occasions that the release of official
NRC guidance on these subjects was forthcoming and we had hoped it would be available for our
consideration during the final development of our July 1998 report.

And so it was with great anticipation that we received SECY-98-251. Having read the Paper
and then convening a CTF meeting to discuss the proposal, it quickly became apparent that the
Paper did not meet with the general expectations of the CTF. In fact, rather than resolving some
of our outstanding questions it raised some new ones.

We would respectfully request that the Commission consider the following comments and
recommendations submitted by the West Valley CTF prior to taking any official action to
approve the approach presented for establishing decommissioning criteria for the West Valley
site. Where indicated, references in brackets refer directly to the July 1998 CTF report found as

Attachment 4 in the Paper.

SECY-98-251 Suffers from a Lack of Clarity

We have found it difficult to determine the intended meaning of significant portions of the
Paper. We have spent a lot of time debating the meaning of certain key concepts and how one
part of the Paper may modify other parts. For example on page 4, the Paper states in part that
“...the staff proposes to inform DOE and NYSERDA that they should use NRC’s License
Termination Rule criteria as proposed decommissioning criteria for that portion of the EIS that
covers areas of residual waste or the closure of existing waste disposal areas.” The criteria are
then summarized to include unrestricted use criteria (25 mrem/year to average member of critical
group plus ALARA requirements), restricted use criteria (25 mrem/year to average member of
critical group plus ALLARA requirements plus institutional controls) and a safety net or maximum
exposure level in the event of the failure of institutional controls (100 or 500 mrem/year to
average member of critical group plus ALARA requirements). However on page 5 the Paper
states that “Because of long-term erosion and source-term release problems at the West Valley

site, applying the NRC assumption of time-limited institutional control will likely make all
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alternatives in the draft EIS that leave residual or stored waste on site, nonviable under the
proposed decommissioning criteria...” It thus appears the Paper is recommending the use of
criteria which cannot be achieved at this site. This recommendation, the acknowledgment that it
is “nonviable”, and the lack of specificity on any other criteria leaves the CTF unsure as to what

the Paper is proposing and what the NRC will have adopted should it approve this Paper.

Much is already known about the West Valley Site

The Paper proposes that the “prescription of decommissioning criteria (by the Commission)
will be better informed by the EIS.” The sentence from which this recommendation comes is
preceded by a discussion on the criteria that will be used to justify a departure by DOE and
NYSERDA from the requirements found in the License Termination Rule.

The CTF wishes to draw to the Commission’s attention that there has already been a draft
EIS prepared for decontamination and decommissioning of the West Valley site. Although no
preferred alternative was identified, the data contained in the draft EIS has not been called into
question other than that to some extent more data has been sought. The draft EIS which was
released in March 1996 is voluminous and exhaustive. It will be the basis for the new EIS. The
characteristics of the waste at the site and its location are well known, as is the potential to cause
harm to humans and the environment. The CTF does not believe the new draft or final EIS are
necessary for the NRC to establish decontamination and decommissioning criteria at the West

Valley site.

CTF Alternative Reco ation

The March 1996 Draft EIS prepared by DOE and NYSERDA identified five alternatives for
the West Valley site. Alternative I would entirely remove the waste while Alternatives II-V
would permanently retain them on site. In the July 1998 CTF Final Report, the CTF essentially
recommended a new alternative which combines_Jong-term on-site storage for some hard to
move wastes, with eventual removal off site.
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‘Two Simple Questions g t;
The CTF, in considering the Paper, poses two fundamental questions. O

1. Should the Standard for the decontamination and decommissioning of the West Valley

site be different than that for the rest of the country?

2. Should the NRC deviate from its normal practice in which it sets in advance clear,
objective standards for the protection of human health and the environment so as to

guide, influence and finally judge proposed activities?
The CTF has concluded that the answer to both questions is no.

Decontaminatio d

The NRC, in its License Termination Rule (10 CFR Part 20, Subpart E), established criteria
which must be met in order for a license to be terminated. For purposes of the West Valley site,
the part of the Rule which is most relevant deals with the length of time that institutional controls
can be relied upon to maintain protective features and establishes a maximum allowable
exposure should institutional controls fail. The Paper proposes that the NRC allow that these
standards be “departed” from if the EIS shows “some justification” regarding the balance
between gain and harm or prohibitively high cost or technical infeasibility. This could be done
so long as there is a “sufficient level of protection of human health and safety and the
environment and a reasonable balance of costs and benefits and represents a viable approach.™
The Paper also states “Besides cost, offsite removal of significant amounts of waste may be
difficult to implement because of a lack of access to offsite waste disposal. Relocating the
radioactive waste may be controversial and may substantially delay site decommissioning and
closure.”

From these statements it appears that the Paper is proposing that the West Valley site be
decommissioned to a less protective standard because to meet the License Termination Rule
standards would be costly, time consuming, controversial and prolonged. These same factors
will be present at most if not all other sites to which the License Termination Rule will apply

across the nation. Even if the West Valley site is more costly, more time consuming, more O
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controversial and have more delays, we believe the standards for determining if the site is
sufficiently safe to allow it to be declared decontaminated and decommissioned should still be
the same as those for the rest of the nation. The Paper does not indicate nor justify why West
Valley should be treated differently. We call on the NRC to reject this approach.

We prefer instead that the NRC apply the standards in the License Termination Rule, that it
recognize that decontamination and decommissioning of the West Valley site may not be
possible for a prolonged period of time and that certain interim protections must be taken. We
reject any attempt to weaken standards due to the difficulty in having them implemented or the
delay that may be inherent in a preferred alternative.

If the NRC does not apply the License Termination Rule to West Valley, it may have to
conduct a separate NEPA proceeding to support a unique decontamination and decommissioning

standard for West Valley.

Prescribe or “Postscribe™

The Paper proposes that the NRC adopt an “approach” for the setting of requirements but
that the formal adoption of standards occur at a later date, after the development of a draft or
final EIS. In most circumstances the NRC has set in advance clear, objective standards for the
protection of human health and the environment so as to guide, influence and finally judge
proposed activities. Both based on the sound past practice of the NRC and based on a plain
reading of the West Valley Demonstration Act, the NRC should prescribe (that is set in advance)

standards for the Decontamination and Decommissioning of the West Valley site.

Delaying Prescription of Definitive Criteria

As noted, it had been anticipated that the NRC was preparing a definitive set of
decommissioning criteria which the USDOE and NYSERDA would necessarily have to aspire to
comply with in the completion of the EIS and final selection of a preferred alternative for cleanup
of the site. Rather, NRC staff are asking the Commission to merely approve an “approach” to
developing criteria which, in reality, only serves to delay that official action which is required by
the WVDP Act. The CTF believes that the establishment of such criteria would not just be a
“significant component” of an EIS as stated in the Paper’s summary (p. 1), but should be a
prerequisite. Furthermore, we are perplexed by the statement on p. 3 whereby if the preferred

alternative does not conform to the presently proposed decommissioning criteria, then
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144 ‘DOE/NYSERDA might “propose alternative criteria” and staff would then subsequently propose S
145 a new approach for approval by the Commission. We clearly do not understand under \'.vhat

146  authority or by what prece&ent a regulated agency could, in effect, prescribe the rules under

147 which they are governed. This is clearly the province of NRC alone. O
148 At various times the CTF has been reassured by staff from all involved agencies that

149  protecting both worker and public health and safety is the single most important criterion relied

150 upon when making site management decisions. We felt so strongly about this issue that several

151 references were incorporated into our report [see Section III, Items 1 and 17; Section IV, Item 2].

152 NRC has already established definitive allowable radiation dose rates on a national basis in the

153 License Termination Rule. Should acceptable dosage rates not be the same for all

154 communities/populations, irrespective of geographical location? The CTF contends that the

155 NRC should establish firm criteria now, not just flexible guidance. Detailed EIS analyses of long

156 term risks and short term implementation risks for the various alternatives should not be based on

157 assumptions of what the applicable decommissioning criteria might be. The preferred alternative

158  which will be developed in this process should be tailored to meet the NRC’s “prescribed”

159 criteria, not vice versa.

161  Facilitating DOE Fulfillment of WVDPA Requirements O
162 Should the NRC approve the proposed approach it would give the obvious impression that
163 thev are providing DOE extraordinary leeway in completing the EIS, fulfilling WVDP Act

164 requirements, and thereby facilitating DOE’s accelerated departure from the site. The CTF has
165 taken the position that a continued federal presence at the site will be essential to implementing
166 any preferred alternative cleanup, due to multiple factors including the burden of costs, necessary
167 reliance on defined institutional controls, the continued presence of wastes that originated from
168 DOE activities or came from other non-commercial sources, etc. [see Section III, Item 18;

169 Section IV, Items 8 and 9].

170 Furthermore, it appears that by broadening the definition of the term “decommissioning

171 criteria” and applying the “incidental waste” classification to residual HLW in the tanks at West
172 Valley, that NRC is going to great lengths to keep every option open to DOE and paving the way
173 for an expedited federal exit. The CTF recognized in the July report that some wastes will need
174  to remain at the site for a prolonged period of time. but that the only appropriate final action is

175 eventual removal from the site [Section III, Item 5). O
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Concerns With Extended Institutional Contr

Perhaps the greatest shortcoming of the Paper is the failure to resolve the critical questions
concerning establishment of definitive guidelines for allowing extended use of institutional
controls (IC). 10 CFR 61 clearly states that IC cannot be relied on for more than 100 years, and
everyone unequivocally agrees that the West Valley site has significant nondesirable
characteristics that preclude indefinite reliance on active-maintenance IC. The CTF believes that
the concept of an “unlimited” IC period as assumed in the DEIS is a nonviable option [Section
[11, Items 3, 4, 13 and 15; Section IV, Items 3 and 5]. Additionally, the NRC should not consider
relegating their authority to say what kind of institutional controls are appropriate to rely upon.
Especially not to the USEPA which has altogether different criteria.

The CTF believes (based on currently available information) the site is not suitable for the
long-term, permanent storage or disposal of long-lived radionuclides and that final action with
regard to these wastes is for them to be removed from the site. (Section III, Items 3 and 5). The
CTF may reconsider its opinion of site suitability if new evidence based on site characterization
is presented to the CTF in the near future. The CTF further understands that certain factors could
result in interim onsite storage with associated IC. Several assumptions made were that over
time permanent disposal options may develop, or new treatment/remediation technologies would
be discovered, or that a prescribed period of natural radioactive decay would make exhumation
of certain wastes safer at a later date. [Section III, Items 9 and 11; Section IV, Item 10]. For all
of these reasons the CTF recommended a path of retrievable interim storage with IC and eventual
off site disposal. Again, we feel that definitive NRC requirements for reliance on IC are a
prerequisite to the meaningful risk analyses required for completing the EIS and selecting a
preferred alternative.

The CTF recognizes that portions of the Center are not fully characterized and therefore
cannot be judged with certainty to be either suitable or unsuitable for long-term, permanent
storage or disposal of wastes under current regulations. Under present conditions, the CTF does
not believe that any portion of the Center can be considered suitable for long-term, permanent

storage or disposal of wastes.

licati idental e Rule
The proposed classification of residual HLW as incidental waste is a new concept not

previously presented to the CTF. The NRC staff proposal indicates that the resulting treated
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208 “waste will not exceed applicable limits for Class C LLW as per 10 CFR 61. Without sufficient
209 additional information as to the treatment methods, specific waste characterization, and estimated
210 volumes of waste involved, it is difficult to make an informed assessment of the appropriateness

211 of applying such criteria. Regardless, as presently proposed the criteria are merely a suggested O
212 guideline, or worse, a deliberate means of allowing DOE to reclassify the HLW collected from

213 tank residue and decontamination of the process building and vitrification facility as LLW.

214  Again, this position would allow DOE to be absolved of responsibility, whereafter NRC will

215 reinstate the State license and hold New York wholly accountable for meeting the latent NRC

216  criteria.

217 In summation, the CTF is resolutely opposed to the approval of SECY-98-251 in its present

218 form. The proposal does not set forth decommissioning criteria as advertised but rather is seen

219 as a guise for providing DOE defacto authority to dispose of their wastes onsite at the eventual

220 expense of New York. NRC has a statutory obligation to make discretionary decisions at West

221 Valley on the critical issues of decontamination and decommissioning, disposal, license

222 resolution, institutional controls, and has statutory authority to make discretionary decisions on

223 the definition of transuranic waste. This proposal if approved will render no actual decision on

224 any of these subjects and perhaps will only add considerably more confusion to the perceived

225 role of NRC in regulating the decommissioning and long term management of the West Valley O
226 facilities. Approval of this approach which defers any decisions of consequence until after the

227 EIS is completed, will certainly erode future NRC authority. Public suspicion of collusion

228 between NRC and DOE should also be expected.

229 The West Valley CTF urges the Nuclear Regulatory Commission to contemplate the

230 following suggested actions:

231 1. Disapprove the approach to setting decommissioning criteria for West Valley as
232 proposed by NRC staff in SECY-98-251.
233 2. Comprehensively re-examine present policy concerning the NRC/DOE relationship and

234  also ponder the obligatory role of NRC in fulfilling their regulatory responsibilities from legal.
235 social, and ethical perspectives. The CTF believes that such policy decisions warrant the highest
236 level of consideration.

237 3. Direct staff to develop a policy statement for Commission approval, prior to completion
238  of the EIS, setting forth the definitive criteria for decommissioning at West Valley which are

239  consistent with all statutory requirements. Q
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4. Direct staff to develop a policy statement for Commission approval, prior to completion
of the EIS, setting forth definitive criteria for allowing time-limited institutional controls which
are consistent with all statutory requirements.

5. Direct staff to develop a policy statement for Commission approval setting forth a clear

definition of incidental waste for West Valley and whether such definition conflicts with policy

already set for transuranic waste.
6. Direct staff to develop a policy statement for Commission approval setting forth the

criteria for reinstating the NRC license following completion of the WVDP.

Respectfully submitted,

West Valley CTF
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 205550001

December 24, 1998

CHAIRMAN
, {
& 1
: ﬁcflygﬁ
Mr. Raymond C. Vaughan E 5?04

135 East Main Street
Hamburg, New York 14075

Dear Mr. Vaughan:

| am responding to your personal letter dated November 14, 1998, and your letter on behalf of
the Coalition on West Valley Nuclear Wastes dated December 2, 1998, regarding the

U.S. Nuclear Regulatory Commission staff's proposed decommissioning criteria for the West
Valley site (SECY-98-251). Please be assured that your comments will be taken into account
when the Commission considers its decision on this matter.

The Commission will discuss the West Valley decommissioning criteria issues in an open
meeting on January 12, 1999. The West Valley Citizen Task Force, of which you are a
member, and other stakeholders, have been invited to address the Commission in that meeting.
Your written statements and concerns will receive the same consideration as will the oral
presentations at the open meeting. Thank you for your interest in this matter. '

Sincerely,

e 4&/ /"—**-’9 e
Shirley Ann Jackson

Project No. M-32

cc. T. Attridge, NYSERDA (for the CTF) -~
B. Mazurowski, DOE
P. Merges, NYSDEC
P. Piciulo, NYSERDA






In 1991, NYSDEC entered into a Cooperation Agreement with the NRC regarding the
decommissioning of the former Cintichem medical isotope production reactor and hot lab facility
in Tuxedo, New York, another co-regulated site in New York State. This cooperative process
worked very well at that site and we hope that the Commission will recognize the practicality of
such an agreement. While the situation at the WNYNSC does not directly parallel that at the
former Cintichem facility, there are enough similarities between the two, and much greater
regulatory complexity at the WNYNSC, to warrant a similar cooperative approach.

Due to the NRC's and the State's regulatory responsibilities at this site (the State's include
radioactive materials as well as solid waste, hazardous waste, water, and air), we believe it is
imperative that such a cooperative approach be utilized for establishing criteria for a decision on
final site disposition that encompasses all involved regulatory agencies and potential
environmental impacts. Any non-comprehensive approach to establishing said criteria is not in the
best interests of the people or environment of the State of New York and may result in less
expeditious cleanup, greater costs, and a lesser level of protection for our environment and
residents.

NYSDEC proposes that NRC and the NYSDEC radiological regulatory agencies meet in
the near future to discuss creation of a West Valley cooperation agreement. This agreement
should be in place prior to adoption of criteria used to approve final site disposition. NYSDEC
appreciates the verbal assurance of NRC staff that they wish to work cooperatively with our
Department; however, it is in the best interests of all parties to formalize such an approach

3. Dose-based criteria should include all pathways and should apply to the entire site.

NYSDEC acknowledges that the SDA is not included in either the NRC'’s role as licens.r .
agency for the former fuel reprocessing facility nor the regulatory mandate given to the NRC by
the Act to develop site decommissioning criteria. Regulatory authority for the SDA currently
rests with the State of New York. However, from the perspective of releases to the environment
of radioactive and non-radioactive contaminants, the WNYNSC is one site. Division of the
WNYNSC along lines of regulatory responsibility is not the best option because releases of
residual material from the various areas of the site have the potential to follow the same
environmental exposure pathways. Any decomnussioning and closure criteria expressed in terms
of a potential radiation dose (such as the NRC's decommissioning rule) must take into account the
combined impacts from all sources on the site

This approach would be consistent with the definition of "residual radioactivity" in the
NRC's decommissioning rule; i.e., "residual radioactivity . - . includes radioactivity from all
licensed and unlicensed sources used by the licensee " [10 CFR 20.1003]. Therefore, the
decommissioning criteria established for the site must take into account all potential releases, not
just those from one area of regulatory jurisdiction The NRC should clarify this point as soon as
possible, preferably before DOE and NYSERDA progress much further toward developing their
preferred alternative. The Cooperation Agreement proposed in comment 2 would be an
appropriate vehicle for establishing such site-wide cnteria



4. The criteria NRC adopts for the West Valley Demonstration Project should apply to
NYSERDA once the Demonstration Project is completed.

The Commission Paper does not make it explicitly clear that the decommissioning criteria Q
that are finally adopted will continue to apply after DOE has met their obligations under the
WVDPA. Since the NRC has been tasked by Congress under the Act with developing these
criteria for the Demonstration Project, any such criteria could be construed to be applicable for
only the Demonstration Project. NRC should be very clear on the scope of applicability of any
criteria they develop.

NYSDEC expects that any decommissioning criteria developed for the site under the
mandate of the WVPDA would be the same as for the post-WVDPA site. Not only should NRC
and NYSDEC agree that the decommissioning criteria apply to the site as a whole, but these
criteria should also apply throughout the whole time frame of the site decommissioning process.

S. NYSDEC's Cleanup Guideline for Soils Contaminated with Radioactive Materials is an
ARAR.

As an Agreement State agency, NYSDEC will adopt regulations compatible with NRC's
Decommissioning Rule within the allotted three-year time frame. Until that rulemaking is
completed, our Technical Administrative Guidance Memorandum-4003, “Cleanup Guideline for
Soils Contaminated with Radioactive Materials” (TAGM-4003), is our current applicable,
relevant and appropriate regulation (ARAR) for release of areas of soil contamination under the
West Valley decommissioning process (our TAGM-4003 is compatible, albeit more restrictive
than NRC's Decommissioning Rule). Therefore, any areas of the site that are designated for O
free-release during this process would be subject to TAGM-4003 (copy attached).

6. The NRC should prescribe the criteria before the Record of Decision is issued.

NYSDEC can find no adequate justification in SECY-98-251 for delaying prescribing
criteria for clean up of the WNYNSC until after the Record of Decision (ROD) has been signed
This is not explained by the need for the flexibility built into the recommendations, which allow
DOE and NYSERDA to propose alternative limits if they cannot meet the proposed limits taken
from the NRC’s Decommissioning Rule. The normal process is for a regulatory agency to
determine the appropriate existing limits, or create appropriate site-specific values, prior to
reaching a Record of Decision on the appropriate site cleanup approach. Instead, NRC staff have
proposed that DOE, NYSERDA, and NRC reach a Record of Decision without any formal
criteria against which a decision can be made

On page five of the Commission Paper 1t states,

“The EIS will evaluate the potential impacts of various decommissioning alternatives. and
is expected to support NRC's selection and prescription of decommissioning critena for
WYVDP completion and site closure. NRC staff plans to rely on the results of the EIS to
recommend for Commission consideration final decommissioning criteria for West Valle:



O

O

If DOE/ NYSERDA depart from any of the proposed criteria described in this paper to
complete the EIS, the EIS will need to show some justification ... .”

NYSDEC is concerned with the circular logic of this passage. It is not clear how the EIS
can support the NRC'’s criteria if the NRC will not prescribe them until after the preferred

alternative is chosen and the ROD is in place.

NYSDEC strongly recommends that SECY-98-251 be modified to change the sequence
of events in the “Proposed Process for Establishing Decommissioning Criteria” by having the
Commissioners approve site decommissioning criteria after selection of the preferred alternative
and before the ROD.

7. NRC should provide specific guidance on justifying alternative criteria for the
West Valley site.

It is apparent on page five of the paper that NRC staff expects there will be some areas on
the site where DOE and NYSERDA cannot meet the proposed criteria under any of the
alternatives that have been presented in the DEIS, except for complete removal of all material
from the site. NYSDEC agrees with this assessment. If a prudent review of the decommissioning
and disposal options convinces DOE and NYSERDA that they cannot realistically meet the
criteria, they would then have to present in the EIS strong justification for proposing any site
cleanup and closure alternative that does not meet those criteria. A guidance which DOE and
NYSERDA can follow when attempting to justify an alternative criterion needs to be developed
The rationale for implementation needs to be concise in terms of an acceptable balance between
reduction of risk versus cost associated with all aspects of removal of the “hazard” from the site,
the hazards to the environment, the public, and site employees; and costs to the State and Federal
Governments. Risks including, but not limited to, risks expected during normal operation of a
long-term site maintenance program, radiation exposures and other risks posed by excavation and
recovery operations, transportation and site restoration during the ultimate removal and cleanup.
must all be taken into account when calculating any risk/benefit balance developed under any
proposed alternative.

NRC staff appear to have taken this same position, but without first setting out clear
guidelines for DOE and NYSERDA to follow when proposing such an alternative. Such
guidelines are necessary in order to ensure adequate protection of the environment and the
residents of our State. NYSDEC believes that it is imperative that such guidelines be set and s
willing to work with NRC staff to develop them
8. NRC should explain the three long-term management alternatives.

NRC staff have identified three regulatory alternatives for long-term site management if
DOE and NYSERDA can demonstrate that such long-term control is necessary. We have the
following comments about the regulatory alternatives identified by NRC staff for potential
long-term institutional control of the site:

1) Issuance of a long-term NRC license (potenually for > than 100 years) until such ume




as the hazard is removed from the site. - It is unclear from the paper how NRC envisions
this option would be implemented. NRC staff should include a discussion of the possible

circumstances under which such a long-term license would be appropriate.

2) Seeking new legislative authority. - NRC has not made it clear why they would need

further legislative authority to approve a long-term institutional control alternative
proposed by DOE and NYSERDA. NRC staff should elaborate on the need for such
expanded authority.

Transferring the regulatio decommissioning process to the United States
Envir n I ion P rehensive Enviro Respons:
Compensation, and Liability Act (CERCLA). - We have verified with EPA that this

would be a viable alternative. However, we also agree with NRC staff that this is the least
acceptable of the listed options. The radioactive materials licensing at this site was
performed by the NRC and the State of New York. As the licensing authorities, we are
the appropriate entities for regulating the decommissioning and closure of the site.
However, since NRC has raised this possible option, NYSDEC requests that the
Commission Paper be revised to clarify the circumstances under which NRC believes they
may need to relinquish authority over the site to the EPA.

9. Any new radioactive waste disposal units must comply with current regulations.

Under the alternatives listed in the DEIS, there is the potential for the creation of new
waste disposal cells on the site. If an option is accepted that includes such a cell, NYSDEC
expects that its design and construction will be carried out in such a manner as to meet the
substantive requirements of 6 NYCRR Part 382 and Part 383.

10. NRC must apply 10 CFR 61.55 and DOE must take responsibility for GTCC waste.

If any Greater Than Class C (GTCC) waste is to remain on the WNYNSC, NYSDEC
expects that as the responsible authority, the DOE will maintain a presence at the site until such
time as the waste is removed or the potential doses to the public reach the point at which no
further controls on access or use of the site are needed.

Under the federal Low-level Waste Policy Act, states are only responsible for disposal of
commercially generated Class A, B, and C low-level radioactive waste. Furthermore, 10 CFR
Part 61 (§ 61.55(a)(2)(iv), effective on June 26, 1989) states,

“Waste that is not generally acceptable for near-surface disposal is waste for which form
and disposal methods must be different. and in general more stringent, than those for Class
C waste. In the absence of specific requirements in this part, such waste must be disposed
of in a geologic repository as defined in Part 60 of this chapter unless proposals for
disposal of such waste in a disposal site licensed pursuant to this part are approved by the
Commission.”

v
O
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SALAMANCA, NEW YORK 14779

President - Duanc J. Ray Treasurer - J. Conrad Scneea

Clerk - Norms Kennedy

P.0. ROX 231 1490 ROUTE 438
IRVING, NEW YORK 1408]
Tel. (716) 532-4900

Tel. (716) 945-1790
FAX (716) 532-6272

FAX (716) 945-1565

January 11, 1999

Commissioners
Nuclear Regulatory Commission
Washington DC 20555-0001

SUBJECT. SECY-98-251; (proposed) Decommissioning Criteria for West Valley

Dear Sirs and Madams:

We have completed our review of document SECY-98-251 and respectfully
submit the following comments and concerns in lieu of presenting the material at
the public briefing scheduled for January 12 in Washington DC.

The West Valley Nuclear Services Center (WVNSC) is on the aboriginal land of
the Seneca People. Seneca Territory once encompassed all of western New
York, as well as parts of Ohio and Pennsylvania. Now only three small territories
remain in our possession. The Cattaraugus territory of the Seneca Nation of
Indians is approximately 25 miles downstream of the West Valley site. This land
was pristine before the WVNSC was established; however, the site has since
become contaminated with radioactive substances having half lives of thousands
of years. Failure of the West Valley site integrity will result in the exposure of
our people to potentially high doses of radioactive substances if wastes remain
at the site. We cannot afford any compromise of our remaining lands due to
contamination from the West Valley site.

Specifically, we are concerned with the flexibility the Nuclear Reguilatory
Commission (NRC) is affording the Department of Energy (DOE) in the
decommissioning process. It appears that the NRC staff is allowing the DOE to
propose its own decommissioning critena, which the NRC staff will then
recommend for approval by the Commission. We fear the selection of
decommissioning criteria will be based on cost effectiveness rather than public

health, safety. and environmental protection
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New York State Enargy Ressarch and Developmant Authority

Willarn A Howell, Chairman
F. William Valonting, President

/J( West Valloy Site Management, 10282 Rock Springs Road, P.O. Box 181, West Valley, NY 141710191
t( (716) 9424387 + Fax: (716) $42-2148 - Mtp:// www . nyserda .org/

January 4, 1999

The Honorable Dr. Shirley Jackson
Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Dear Chairman Jackson:

The New York State Energy Research and Development Authority (NYSERDA) thanks the
Nuclear Regulatory Commission (Commission) for acknowledging our request to allow NYSERDA
and other interested parties to provide input on the staff paper on Decommissioning Criteria for West
Valley (SECY-98-251) prior to your decision. In general, NYSERDA believes that the paper sets
forth a workable path forward to setting final decommissioning criteria for the West Valley
Demonstration Project (WVDP) and the licensed facilities at West Valley. However, NYSERDA has
significant concerns regarding a few aspects of the paper. Our concerns are presented below

Single Set of Criteria

As the Commission is aware, NYSERDA has long sought to insure that any critena set for
West Valley will cover all facilities at the Center and address equally the responsibilities of the
Department of Energy (DOE) under the WVDP .Act and those of NYSERDA under its Pan S
license. (See e.g., Paul Piciulo’s August 14, 1996 letter to Carl Paperiello and Mr. Papenelio s

September 20, 1996 response [copies attached].)

The facilities and premises that DOE is required to decontaminate and decommissinn under
the WVDP Act constitute most of the facilities and premises covered under NYSERDA's license
NYSERDA strongly believes that whatever criteria are set for any such facilities should be precisely
the same for DOE (under the Act) and NYSERDA (under the license). We believe that footnote |
on page 2 of the staff paper is intended to address this concern and appreciate staff’s effort to deal
with this important issue. We assume that the adjudication or rulemaking proposed on page 3 of the
paper to set the final criteria will make it clear that the same criteria apply to both activities

We have some concemns also with the treatment of the State-licensed Disposal Area (SDA)
in the paper. While we understand that the Commission cannot set criteria for this State-licensed

facility, we believe that the criteria set for the site must include all facilities at the site. As staff points
out on page 3 of the paper, the impacts from the SDA are considered in the site-wide environmental

(FLP/53AM300inle



Honorable Dr. Shirley Jackson
T O
January 4, 1999

impact statement (EIS). NYSERDA believes that the Commission’s exercise of its regulatory
responsibilities must similarly be coordinated with the New York State Department of Environmental

Conservation’s (DEC) exercise of its regulatory responsibilities so that the criteria ultimately work
together to deal with the entire site. We urge the Commission to work more closely with DEC to

accomplish this goal.

Application of the License Termination Rule

NYSERDA agrees in principle with staff’s proposal to apply the criteria contained in NRC’s
License Termination Rule to the facilities at West Valley. We believe that the criteria contained in
that rule, which were developed after an extensive participatory process, are well designed to protect
public health and safety and the environment.! However, at a meeting of our Citizen Task Force on
November 17, certain language in the staff paper dealing with “alternative criteria” became a focus
of concem. The language appears on page 5 of the staff paper, in the first full paragraph. There, it

states that:

If DOE/NYSERDA depart from any of the proposed criteria described in this paper to
complete the EIS, the EIS will need to show some justification such as that adherence to the
proposed criteria would cause more human or environmental harm than good or be O
prohibitively expensive/technically infeasible, and that any alternative criteria chosen
demonstrate a sufficient level of protection of human health and safety and the environment,
reflect a reasonable balance of costs and benefits, and represent a viable approach °

Members of the Citizen Task Force were extremely concerned about the implications ot this
language and expressed consternation in the belief that standards less protective than those contained
in the License Termination Rule might be applied to facilities at West Valley. NYSERDA
sympathizes with the concerns expressed by Citizen Task Force members at that meeting We noie.
however, that the License Termination Rule itself contains a provision allowing for the prescnption
of alternate criteria under certain circumstances (10 CFR § 20.1404). NYSERDA believes that :t

"ntis our position that DOE must meet cntena for unrestncted release for all WVDP facilities and premuses

order to leave the site. If DOE believes it is appropnate to meet cnitena for restnicted release for some facilities e

premises, NYSERDA maintains that DOE must make the required showing, remain at the site, and provide the requirad

institutional controls. If maintaining institutional contr /s is required 1n order to decommission WVDP faciliies and
emises, then maintaining those controls is part of DOE s obligation to decommission those facilities and premises

under the WVDP ActL

? See also page 3 of the staff paper: “If the DOENYSERDA preferred alternative does not conform to the
proposed decommissioning criteria, or if DOE/NYSERDA propose alternative criteria, then the staff will recommend
approach for approval by the Commission.™

PLP/99AMS001 clg



New York State Energy Research and Development A
Willlam R. Howell, Chairman
F. Willlam Valentino, Pres/dent

West Valley Sits Management, 10282 Rock Springs Road, P.O. Box 181, West Valley, NY 141710191
(716) 542-4387 - Fax: (716) 942-2148 - htip:/www . nyserde .org/

January 6, 1999

Mr. William Hill, Technical Assistant
Office of the Secretary of the Commission
Mailstop O-16C1

Washington, D.C. 20555

Dear Mr. Hill:
SUBJECT: Supplement to NYSERDA'’s Comment Package on SECY-98-251

The New York State Energy Research and Development Authority recently submitted
comments on the staff paper on Decommissioning Criteria for West Valley (SECY-98-251) Our
January 4, 1999 comment package included three attachments. Unfortunately, the last three pages
(i.e., pages 10, 11, and 12) of the third attachment, “Waste Management Area 3 -- HLW Storage
Area & Vitrification Facility Issues and Options for Resolution,” were inadvertently excluded from
the package. Twenty copies of this package, which were also missing these three pages, were among
materials sent to you for the January 12, 1999 NRC Commission Meeting. The missing three pages,
which were faxed to you earlier today, are attached to this letter and should be added to the end of
our January 4, 1999 letter to Chairman Jackson Thank you for helping to correct this omission and
please accept my apologies for any inconvenience this may have caused.

Sincerely

WEST VALLEY SITE MANAGEMENT PROGRAM

SN A

Paul L Piciulo, Ph.D.
Program Director
PLP/ams
Attachment: Pages 10, 11, and 12 of “Waste Management Area 3 -- HLW Storage Area &
Vitrification Facility Issues and Options for Resolution.”

References:

1. Letter, Paul L. Piciulo to the Honorable Dr Shirley Jackson, dated January 4, 1999

2. Letter, Paul L. Piciulo to Mr. William Hull. NYSNERDA Materials for the Commission Meeting
on Decommissioning Criteria for West Valley, dated Janaury 4, 1999.

ce: Barbara Mazurowski, U.S. DOE (w/att )
Paul J. Merges, NYSDEC (w/att.)
Melinda Holland, CTF (w/att.)
Duane J. Ray, Seneca Nation (w/att )
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Department of Energy

Ohio Field Office
P.0.Box 3020
Miamisburg, Ohio 45343-3020

December 31, 1998

Dr. Shirley A. Jackson, Chairman OH-0271-99
U S. Nuclear Regulatory Commission
Washington, DC 20555

Dear Dr. Jackson:

After reviewing SECY-98-251, U. S. Nuclear Regulatory Commission (NRC) Staff
Proposal - Decommissioning Criteria for West Valley, DOE believes that NRC's
proposed process and decommissioning criteria provide a reasonable framework for
moving forward on completion of the West Valley Demonstration Project in a manner
which is both protective of public health, safety, and the environment, as well as
consistent with NRC’s License Termination Rule. DOE, in cooperation with the New
York State Energy Research and Development Authority (NYSERDA), has made
significant strides in processing the high-level waste (HLW) at the site into a durable
solid glass. We are now focused on selecting a preferred alternative for Project
completion and long-term site management that incorporates stakeholder input and is
protective of worker and public health and safety, and the environment

The process and decommissioning critena proposed by NRC in SECY-98-251 are
consistent with DOE s responsibilities as set forth in the West Valles Demonstration
Project (WVDP) Act of 1980. They are also consistent with the roles. responsibilities.
and overall sequence of activities as defined in DOE’s Cooperative Agreement with
New York State and DOE's Memorandum of Understanding with the NRC

The proposed criteria support DOE's objectives for the preferred alternative. which
include reducing the Project footprint [n analvzing the various alternatives under the
proposed D&D criteria, we will pay particular attention to technology readiness and
the balance of benefits, nisks. and costs associated with implementing each of the
alternatives. We will evaluate the doses to workers and to the off-site population that
will result from the alternatives, against the potential dose consequences if site
institutional controls fail. DOE believes thus type of an analysis is critical in selecting a
path forward

DOE acknowledges that there are certa:n regulatory issues that will need to be further
explored, and some potential alternatives for resolution of these issues were identified
by the NRC staffin SECY-98-251 For facilities where the license termination rule
cannot be feasibly satisfied, DOE supports the use of an on-going NRC license as the
basis for providing long-term institutional controls

®
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In addition to endorsing the availability of long-term institutional controls, DOE
supports the application of Incidental Waste Criteria Although we believe that these
criteria should be applied consistently among sites that managed HLW, the criteria
should also be flexible to allow the characteristics unique to each HLW site or facility
to be factored into the Incidental Waste determination For this reason, DOE believes
the performance-based approach provided in 10 CFR 61 58 is the most appropniate
method for West Valley to make incidental waste determinations for HLW facility
closures.

DOE is committed to developing a preferred alternative that protects worker and
public health and safety, and the environment, takes into account the West Valley
Citizen Task Force and other stakeholder recommendations; and meets NRC’s criteria
DOE will support the continuing involvement and guidance provided by the NRC in
moving forward through this process toward WVDP completion.

Sincerely,

Vi

G Leah Dever,
Manager

ce

M W Frei, EM-34, 323/TREV

J A Tun, EM-36, 1089/CLOV

M E Rawlings. EM-32, 1188,CLOV
B A Mazurowski, OH/WVDP, WV -3~
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 50085-0001
September 20, 1996

Dr. Paul L. Piciulo, Program Director
West Valley Site Management Program
New York State Energy Research

and Development Authority
P.0. Box 191
West Valley, New York 14171-0191

SUBJECT: DECONTAMINATION AND DECOMMISSIONING CRITERIA FOR THE WESTERN NEW
YORK NUCLEAR SERVICE CENTER

Dear Dr. Piciulo:

I am responding to your letter to me dated August 14, 1996. In your letter,
you request the U.S. Nuclear Regulatory Commission’s guidance with regard to
processes that could be followed to set a single set of decontamination and
decommissioning (D&D) criteria for the West Valley Demonstration Project
(WVDP) and the Part 50 licensed facilities at the Western New York Nuclear
Service Center (Center). Your letter also requests NRC staff participation in
a Citizen Task Force (CTF) that will discuss issues associated with completion
gf the WVDP and closure or long-term management of the facilities at the
enter.

NRC is aware of the New York State Energy Research and Development Authority’s
(NYSERDA’s) concerns that a single set of D&D criteria be established for both
WVDP and the Center. NRC’s normal practice is to require remediation of the
site to established unrostricted release levels; however, in certain
instances, the licensee may elect to present alternative criteria to NRC,
usually in the form of a decommissioning plan. The licensee’s presentation
should clearly state the alternative criteria requested and include a detailed
performance assessment of the potential impacts to the health and safety of
the public and environment during both remediation and long-term care
scenarios. The NRC staff will review this submittal and issue an
environmental impact statement (EIS), in accordance with 10 CFR Part S and
with proper public participation, before setting final D&D criteria and
proposed decommissioning actions for the site in question.

Because of the unique situation estadlished by Public Law 96-368 (WVDP Act),
the U.S. Department of Energy (DOE) is required to decontaminate and
decommission certain aspects covered by the Center’s Part 50 license "in
accordance with such requirements as the Commission may prescribe.” The
addition of this third party may require that alternative methods be
considered to set D&D criteria. Because of the timing of your and DOE's joiat
draft EIS discussing closure alternatives for the WVDP and Center, we agree
with your suggéstion that NRC staff msset with appropriate NYSERDA and DOE
representatives to’ formulate a coordinated process for establishing
alternative D&D criteria. Please contact Mr. Gary Comfort

(301-415-8106) of my staff to organize this meeting.



Or. Paul L. Piciulo -2-

As part of the effort to establish alternative criteria for the Center and the (::)
WVOP, NRC is uillin? to participate with the CTF. However, the availability

of NRC staff participation will depend upon the schedules determined for CTF
meetings. Again, please contact Mr. Comfort to make appropriate arrangements.

Sincerely,

Carl J. Paperiello, Director

0ffice of Nuclear Material Safety
and Safeguards

cc: Mr. Thomas J. Rowland, Director
West Valley Demonstration Project
U.S. Department of Energy
P.0. Box 191
West Valley, New York 14171
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President

(716) 9424387 Fax: (716) 942-2148
West Valley Office, P.O. Box 191 - West Valley, New York 14171-0191

August 14, 1996

Mr. Carl J. Paperiello, Director

Office of Nuclear Material Safety and Safeguards
Nuclear Regulatory Commission

Washington, D.C. 2065S

Dear Mr. Paperiello:

SUBJECT: Decontamination and Decommissioning Criteria for the Western New
York Nuclear Service Center (Center) and NRC Staff Cooperation

with the Citizen Task Force (CTP) for the Site

The New York State Energy Research and Development Authority (NYSERDA)
is writing to request NRC’'s guidance with regard to processes that could be
followed to set a single set of decontamination and decommissioning criteria
for the West Valley Demonstration Project (WVDP) and the Part S50 licensed
facilities at the Center. NYSERDA is also requesting NRC’s staff support for
a CTF that is being formed to discuss issues associated with the completion
of the WVDP and closure or long-term management of the facilities at the

Center.

NYSERDA holds title to the Center on behalf of the state of New York.
The Center was formerly the site of a commercial spent nuclear fuel
reprocessing facility; and is now the site of the WVDP, a joint federal and
state cleanup effort operated by the United States Department of Energy (DOE).
NYSERDA is also the licensee under an NRC Part 50 license for the facilities
at the Center (License No. CSP-1), which is currently being held in abeyance

during the term of the WVDP.

DOE and NYSERDA recently released a Draft Environmental Impact Statement
for Completion of the WVDP and Closure or Long-Term Management of the
Facilities at the Center (DBIS). NRC is participating in the DEIS process as
a4 cooperating agency for the purpose of setting decontamination and
decommissioning criteria for the WVDP. We understand that DOE staff are
preparing a letter to NRC that will propose a plan for setting WVDP
decontamination and decosmissioning criteria. 1In previous discussions with
NRC staff, NYSERDA has made the point that it is essential, both from a
technical and from a legal standpoint, that a single, coordinated set of
criteria be developed that will cover the entire Center. NYSERDA understands
the complexities of attespting to develop a single set of criteria for a site
that is not only govermed by both the WVDP Act and a Part 50 license, but
which also includes a State-licensed, Low-lLevel, Radicactive Waste Disposal
Area regqulated by the New York State Department of Environmental Conservation
(NYSDEC), under NRC's Agreement States Program. FHowever, NYSERDA firmly
believes that if these efforts are not fully integrated, any criteria that are
fashioned for the Center will fail to address legitimate technical concermns,
and will ultimately succumb to legal challenges. NYSERDA requests NRC's
guidance on establishing a procedure that will meet all regulatory
requirements and allow NRC to set criteria for the Part S50 license
simultaneously with the criteria for the WVDP. NYSERDA would like to meet
with appropriate NRC representatives, together with representatives of DOE and
NYSDEC, as soon as possible to formulate a coordinated process.

PLP/96AMWOB4 .clg
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As NYSERDA staff have previously informed NRC staff, NYSERDA will be
establishing a CTP, vith DOR’s cooperation, to provide recosmendations to the
agencies on issues that could impact the completion of the WVDP and closure
or long-term management of the facilities at the Center. We believe that
NRC's willingness to provide staff support to answer questions that CTP
members may have about technical concerns, regulatory issues, or other
matters, vithin MRC's regulatory authority and expertise, will be extremely
important to its success as the CTF is likely to have many gquestions about the
regulatory requirements and procedures that would be necessary to implement
any of the closure or management alternatives analyzed in the DRIS. We trust
that NRC staff will participate in this effort to provide an opportunity for
greater meaningful public participation in the deliberations concerning the

future of West Valley.

NYSERDA and DOB hope to have the CTF up and running some time during the
month of October. It would be extremely helpful if we could meet with
appropriate NRC representatives as soon as possible so that we could attempt
to formulate a process to arrive at a coordinated set of decontamination and
decosmissioning criteria for the site in time to present this process to the

CTF early on in its deliberations.

I would appreciate it if an appropriate representative from NRC staff
would contact me regarding NRC staff cooperation with the CTF and potential
dates for a meeting to discuss the process of developing a coordinated set of
criteria for the Center and the WVDP.

Thank you for your consideration and your prompt attention to this
matter.

Sincerely,

WEST VALLEY SITE MANAGEMENT PROGRAM

TLA-? pau
faul L. Pi€iuld, Ph.D.

Program Director

PLP/amw

cc: T. J. Rowland (DOR)
H. J. Miller (NRC)
G. C. Comfort (NRC)
P. J. Merges (NYSDEC)
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January 4, 1999

might be helpful if the Commission provided some further guidance concerning the circumstances and
procedure under which alternate criteria might be provided for facilities at West Valley.’

The staff paper appropriately raises some real concerns about the feasibility of exhuming and
shipping off site large quantities of radioactive waste. Analyses have suggested that the expense and
impacts of such activities for some of the site facilities (particularly the disposal areas) may not be
justified by human health or environmental benefits. NYSERDA appreciates NRC's recognition of
this reality. Regulatory alternatives for continued control, such as those outlined in the staff paper,
must be considered seriously for at least some of the site facilities. Such continued control of licensed
facilities is contemplated in and consistent with NRC's License Termination Rule. (See 62 Fed. Reg.
39067.) Clearly, one possibility that may arise from decisionmaking under the EIS is that some
facilities may have to remain under license for an extended period. However, any adjudication or
rulemaking approving such treatment with respect to any facilities at West Valley should make it clear
that those facilities have not been decommissioned.

Application of the Incidental Waste Criteria to Closure of the HLW Tanks

The staff paper proposes that the incidental waste criteria described in the March 2, 1993
letter from R. Bernero to J. Lytle be applied as decommissioning criteria at West Valley for any on-
site disposal of liquid supernate waste removed from the HLW tanks and solidified or any material
remaining in the HLW tanks after closure. One of the alternatives that DOE is evaluating for
completion of the WVDP would include closing the HLW tanks in place. While NYSERDA has no
objection to the incidental waste criteria in principle, we have serious concerns with the potential
application of those criteria at West Valley, especially to the closure of the HLW tanks.

It is important to note that jncidental wa.
DOE — at Savannah River, Hanford, and now at West Vallcy ln th:s regard West Valley is uruque
While DOE is the owner of the Savannah River and Hanford sites and plans to be present at those
sites indefinitely to provide any needed site control, the same is not the case at West Valley
NYSERDA owns the West Valley site on behalf of New York State and DOE has indicated that 1t
plans to complete its activities at West Valley as soon as possible, perhaps by 2006. (See
Accelerating Cleanup: Paths to Closure Site Narrative, DOE Ohio Field Office, June, 1998.)

As described in the staff paper, the incidental waste criteria require, among other things, that
the waste be managed so that safety requirements comparable to the performance objectives set out
in 10 CFR Part 61 are satisfied. In the Draft Environmental Impact Statement for Completion of the
West Valley Demonstration Project and Closure or Long-Term Management of Facilities at the
Western New York Nuclear Service Center (DEIS), Alternative III evaluated closing the HLW tanks

? Reference to and incorporation of the guidance provided in Section 4.4 of Draft Reg Guide DG-4006 mught
be sufficient for this purpose.

PLP/99AMS001.clg
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in place by back-filling them with cement. The performance assessment of this alternative showed
that an off-site individual on Cattaraugus Creek would receive a dose from the HLW tanks of 71.9
millirem for the peak year assuming institutional control is maintained. If institutional control were
lost, an intruder would receive a dose of 89,000,000 millirem, assuming an agriculture/residential
scenario. To address this obviously unsatisfactory performance, DOE has re-engineered the closure
of the HLW tanks by designing multiple engineered barriers. These new engineered barriers have
resulted in a drastic reduction in the projected doses. New performance assessments performed by
DOE’s EIS contractor indicate that the dose to the off-site individual on Cattaraugus Creek would
be 0.0017 millirem which represents a reduction by a factor of 40,000. The intruder dose is projected
to be 40 millirem, representing a reduction by a factor of 2,225,000. NYSERDA urges NRC to take
a hard look at the engineering designs and the performance assessments for this facility to see whether
NRC concurs with the reasonableness of the results.

Moreover, the drastic reduction in the projected doses between the DEIS and the new
performance assessment shows that, even if the projections are reasonable, DOE is relying on
engineered barriers to achieve compliance with performance objectives over a period of thousands
of years. The Nuclear Waste Policy Act of 1982 makes it clear that if the tank waste were to remain
HLW, the federal government would be responsible for providing for the permanent disposal of that
waste in a federal repository. NYSERDA believes strongly that if the reclassification of the tank
waste from HLW to non-HLW is to be based on a multi-thousand year performance assessment
conducted by DOE of engineered barriers installed by DOE, then DOE should be the guarantor of
the performance of those engineered barriers, not NYSERDA. For this reason, if NRC believes that
DOE’s performance assessment is reasonable, NRC should condition any application of the incidental
waste criteria at West Valley on DOE'’s remaining at the site and providing any necessary momntonng
and maintenance of the closed HLW tanks. This would be consistent with the application of the
incidental waste criteria at Savannah River and Hanford where DOE will have a continuing presence

A separate requirement of the incidental waste criteria as described in the staff paper 1s that
the waste “be incorporated in a solid physical form at a concentration that does not exceed the
applicable concentration limits for Class C low-level waste as set out in 10 CFR Part 6!
NYSERDA understands that DOE plans to meet this requirement not by meeting the requirements
for Class C waste in the tables in 10 CFR §61 55, but by seeking approval from the Commusston
under 10 CFR §61.58. (See the DOE issue paper entitled /LW Storage Area'Vitrification Facilin
Issues and Options for Resolution, July, 1997 [copy attached].) This latter section allows the
Commission to “authorize other provisions for the classification and characteristics of waste on a
specific basis, if, after evaluation of the specific characteristics of the waste, disposal site, and method
of disposal, it finds reasonable assurance of compliance with the performance objectives in Subpan
C of this part.” NYSERDA does not believe that resort to §61.58 is appropriate to meet the
incidental waste criteria. The concentration limsts for Class C low-level waste set out in 10 CFR Pan
61 are those contained in §61.55. The provisions of §61 58 essentially authorize the Commission to
allow a variance under certain circumstances if the concentration limits can not be met. Moreover,
DOE is proposing to meet two separate requirements of the incidental waste ?giteria (meeting
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performance objectives and not exceeding Class C concentration limits) by making only one showing
— namely that the performance objectives will be met. This would effectively eliminate one
requirement of the incidental waste criteria by folding it into another. If this had been the
Commission’s intention, the concentration limit requirement would have been unnecessary.

NYSERDA requests that the Commission direct NRC staff to assure that the above concerns
are sufficiently addressed before any decisions regarding decommissioning criteria for West Valley
are made final.

NYSERDA looks forward to presenting these concerns to and discussing the proposed
criteria with the Commission at the January 12, 1999 meeting.
Sincerely,
WEST VALLEY SITE MANAGEMENT PROGRAM

Ted X Aoy fon

Paul L. Piciulo, Ph.D.
Program Director

PLP/ams

! Even if the Commission allows DOE to meet the mcxdental waste criteria requirement by satisfying §61 58
rather than §61.55, the Commission should be aware that f the waste exceeds the concentrations in the tables in §61 S5,
disposal of the waste is a federal responsibility under §3(bX !) of the Low Level Radioactive Waste Policy Amendments

Act of 1985. Q‘\
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O HLW Sterage Area/Vitrification Facility
Issmes and Options for Resolutioa

ALTERNATIVE I

3.1.1 DEIS Alternative Description

Under DEIS Alternative I, the HLW storage tanks and associated structures and systems would be deconned
as necessary, disassembled, packaged, and removed from site for disposal. Those portions of the tanks and
systems directly associated with HLW storage would be deconned and exhumed remotely, while structures
and systems not directly in contact with waste and with little or no contamination would be removed
conventionally and, if uncontaminsted, sent directly offsite for disposal in a construction landfill. Shudge
removed from the tanks as a result of decon activities would be considered HLW and “solidified and

whose system, components, and structure would be deconned as necessary, disassembled, packaged, and

There are two primary issues associated with Alternative I implementation for the HLW storage
arca/vitrification facility; involving the DEIS waste classification assumptions and resolution of the definition
of transuranic waste. These are described in a combined discussion below.

O 1. ificati iSpositi idual waste — Following the completion of vitrification, there wall

hkclybcmm:duaih:ghmmywastemmmmg in the HLW storage tanks and key vitnficabon
process vessels. In an Alternative | scenario, this waste would be addressed during tank exhumation
and vitrification cell decontamination activities. The DEIS classifies this waste as HLW and states that
it would be “solidified and containerized for off-site disposal.” However, how this solidification would
be accomplished is not addressed. It is certain, however, that the current vitrification melter would not
be available to process these wastes, although vitrification is the only acceptable treatment at thus ime
for wastes classified as high level.

As this description illustrates, the regulatory discussions in the DEIS do not recognize the exustence of a
process for cleaning up HLW facilities to the point where the residual waste can be classified as
incidental (non-HLW). Consequently, the analysis of the residual waste streams in the DEIS, whule
made conservatively in strict accordance with codified requirements, is not accurate in terms of
potential alternatives for residual waste classificanon and disposition.

Although the WVDP intends to remove residual high activity waste to the extent that is techaucally and
economically feasible, there is the likelihood that most of the residual waste would contain transuramsc
elements in concentrations in excess of 10 nCv/g, which, based on the definitions in the WVDP Aal and
requirements in the Stipulation of Comprormuse, would require a determination by the NRC as w0
whether this waste would be considered transuranic waste or low-level waste (LLW).

O
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O

3.13  Possible Responses to [ssucs
Possible responscs to the issues discussed above are outlined below.

ificati disposit g st — Guidance on the extent of waste removal necessary to
wmdmﬂwMuwuwm&NRC'lwdhmh
rulemaking submitted by the States of Washington and Oregon (58 FR 12342, March 4, 1993). In
denying the petition, NRC concluded that the process and criteria for classifying radicective waste
materials as HLW or non-HLW are well established and can be applied on a case-by-case basis without
revision to the regulations. As discussed in 58 FR 12342, the following three criteria need to be applied
on a case-by-case basis in order to consider waste as incidental:

Di i ; Performance Objectives - The wastes are managed, pursuant to
theAtmucEwyAa, wmuufuymmmmnbkwﬁcpafannmobmmu
out in 10 CFR Part 61 are satisfied.

® Waste Classification - The wastes will be incorporated in a solid physical form at a concentration
that does not exceed the applicable limits for Class C low-level waste as set out in 10 CFR Part
61.

pchpica nomic Feasibility - The wastes have been processed to remove
k:ymdlamdldummemmummmatutcdmmﬂyandmmaﬂypmw

In order to satisfy the requirements of the WVDP Act (solidify the HLW), DOE intends to remove and
process HLW to the extent necessary to meet the aforementioned incidental waste criteria. Although the
specifics of the Hanford HLW separations case differ from the West Valley HLW retrieval case, the
basic intent is the same in both instances; process the HLW so that the majority of the radicactivity and
the primary hazard is retained for vitrification. The following sections discuss how the aforementioned
three conditions can be applied to determine the level of waste removal necessary to consider the HLW
tanks and Vitrification Facility residuals as incidental waste.

A. Compliance with 10 CFR Part 61 Performance Objectives

The intent of this condition is to provide reasonable assurance that the performance objecuves
delincated in Subpart C of 10 CFR 61 can be met. Subpart C coatains the following four

performance objectives:

® §61.41- Protection of the general population from releases of radicactivity
@  §61.42 - Protection of individuals from inadvertent intrusion

®  §61.43 - Protection of individuals dunng operations

®  §61.44 - Stability of the disposal site after closure

These performance objectives were established to ensure that waste disposal under Part 61 would
be conducted in a safe manner. All four performance objectives were relevant and applicable o
Hanford in 58 FR 12342 because the underiywng objective was bulk waste disposal. However, the
purpose of applying these criteria at West Valley is to outline a process that can be used (o define
the extent of waste removal necessary from HL W management facilities so that the residual wastes

malonsk\\C:\windows temp\-ME 1 ESS.6-1
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can be comsidered incidental LLW. Consisteat with this broader objective, s grester degree of
attention will be paid o those performance objective aspects that define the appropriste level of
waste removal rather than those aspects that focus on ancillary issucs like disposal site suitability,
which will likely be addressed as part of preferred altemnative selection. Accordingly, it was
determined that Parts 61.41 and 61.42 are more relevant than Parts 61.43 and 61.44. The basis
for this conclusion is summarized below.

Section 61.41 requires that concentrations of radicactive material which may be released to
the general environment not result in an annual dose exceeding an equivalent of 25 millirems
to the whole body. In addition, §61.41 requires that efforts be made to maintain relcases of
radioactivity in effiuents to the general environment as low as reasonably achievable
(ALARA). If this option were chosen as a preferred alternative, a performance assessment
for the potential disposal site using the predicted West Valley final waste form would need to
be conducted to ensure that this performance objective can be satisfied.

Section 61.42 requires that the design, operation, and closure of a land disposal facility
provide adequate protection to the inadvertent intruder after the period of active institutional
controls. Consistent with §61.59, the period of active institutional controls is normally
limited to 100 years. Section 61.42 does not contain any quantitative criteria on the degree of
protection required for the inadvertent intruder after the period of institutional controls. Firm
criteria on allowable exposure limits and the types of intruder scenarios that should be
evaluated are contained in NRC guidance documents. NUREG-0782 and NUREG-0945 are
the DEIS and FEIS for the Part 61 Rulemaking and contain the guidance for evaluating
compliance with §61.42. The analysis supporting the Part 61 Rulemaking limited exposures
to the inadvertent intruder to 500 mR/yr based on the evaluation of agricultural, home
construction, and well drilling scenarios.

As discussed under Section 61.41 above, a disposal site performance assessment using West
Valley’s HLW tank and Vitrification Facility waste would be required to demonstrate
compliance with this performance objective.

c. - ion of individu L I

Section 61.43 requires that the occupational doses to workers during closure operations and
the period of institutional controls be kept ALARA. The radiation protection standards for
demonstrating compliance with this performance objective are delineated in 10 CFR 20

Given the operational nature of this ALARA performance objective and the engineering
safeguards and administrative procedures that would be put in place to ensure compliance
with §61.43, it is logical to assume that compliance with this performance objective can be
demonstrated. In other words, mecting the dose objectives of Parts 61.41 and 61.42 will
dictate what is an acceptable residual inventory in terms of meeting performance objectives.
If Alternative | is part of the Record of Decision, then it will be appropriate for design and
operations planning to go beyond the conceptual level and a more detailed assessmemnt wall be
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conducted 8o dofine e exact approsch for ensuring compliance with this performance
objective. Typically, an analysis with this level of detail is performed as part of the

Decommissioning Plan.

Section 61.44 requires that the disposal facility be sited, designed, and closed in a manner to
achieve long-term stability and to the extent practical eliminate the need for ongoing
maintenance. Most of the regulations that were promulgated to address this performance
objective are contained in Subpart D (Technical Requirements for Land Disposal Facilities).

From a performance assessment standpoint, Part 61.44 requires that the site be modeled so
that no ongoing maintenance or corrective actions are relied upon after the period of
institutional controls. This modeling would be incorporated into the Performance Assessment
for the potential waste disposal site, as discussed above.

B. Waste Classification

Part 61 provides two distinct methods for waste classification, the generic concentration-based
Limits listed in §61.55 and the alternative provisions approach delineated in §61.58. The outputs
from both approaches can be used to determine the acceptability of wastes for near-surface
disposal (Class C). In the case of Altemnative [ where waste would be disposed offsite at an
operating waste disposal facility, it is concluded that it is more appropriate to submit an analysis
under §61.55.

rdi 61.5

Section 61.55 is based on the pathways anal,sis performed to support the Part 61
Rulemaking. The Part 61 analysis documented in NUREG-0782 and NUREG-094'$
evaluated the disposal of commercial nuclear waste streams at a generic site. The pathwavs
analysis conducted in support of the Part 61 Rulemaking identified the maximum
concentrations of radionuclides that met the performance objectives in §61.41 and §61 42
The regulatory outputs of this pathways analysis are listed in Table 1 and Table 2 of §61 55
Table 1 lists the maximum allowable concentrations of significant long-lived radioouclides
and Table 2 lists the maximum allowable concentrations of significant short-lived
radionuclides. When considering wastes that are composed of both long-lived and shoet-lived
radionuclides, the sum of the fractions method outlined in §61.55 should be used

The preceding discussions identified the regulatory requirements associated with meeting the Part
61 Performance Objectives and Class C waste classification limits. These regulatory requsrements
can be viewed as a set of minimum expectations for waste removal. That is, if it is techrucally and
economically feasible to remove more waste than is required to meet the performance objecoves
and Class C waste classification limsts, then further waste retrieval should be pursued to the pomt

of diminishi .
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O In the case of the HLW tasks, 8 graded spproach t0 waste retrioval is plasned fbr the period
immediately fhllowing the primary vitrification campsign. The purposs of this additional efibet is
to remove HLW residuals from the tanks while the vitrification melter is still operational to the
extent technically and economically feasible. The graded approach imvolves the use of increasingly
aggressive waste removal techniques to remove waste to the point where increasingly diminished
returns make continued efforts at waste removal no longer 8 viable option. The techniques
currently being considered include, in relative order of application, modifications to the existing
waste transfer and mobilization pumps, introduction of new transfer equipment, mechanical decon
using a remote utility arm, and chemical flushing.

facility waste can be safely disposed at that site, the TRU waste definition for this West Valley waste will
also have been demonstrated, for that portion of the waste that may exceed the 10 nCi/g transuranic limit.
NRC concurrence with these performance assessment results and TRU conclusion will be requested to close
the 10 vs. 100 nCi/g issue prior to waste disposal.

malonek\\C:windows'temp~ME 1 ES3.6-1
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| ALTERNATIVE II

DEIS Alterasive Descrioti

Under Alternative I, the HLW storage tanks and associated structures and systems would be deconned as
necessary, disassembled, packaged, and placed into the newly constructed Retrievable Storage Area. Those
portions of the tanks and systems directly associated with HLW storage would be deconned and exhumed
remotely, while structures and systems not directly in contact with waste and with little or no contamination
would be removed conventionally and, if uncontaminated, sent directly offsite for disposal in 8 construction
landfill. Shudge removed from the tanks as a result of decon activities would be solidified and stored on site.
The vitrification facility system, components, and structure would also be deconned as necessary,
disassembled, packaged, and placed into the Retrievable Storage Area. Although not analyzed in the DEIS,
the WVDP plans to apply the incidental waste guidance to waste removal under this Alternative to the same
degree as planned under Alternative 1.

The post-implementation duration of this alternative is indefinite. In other words, no plans have been
developed to remove the waste from its storage location, although the mode of storage is retrievable.

There is one issue associated with the HLW storage area and vitrification facility under DEIS Alternative I
as currently written. This is summarized as follows:

1. Long-term storage vs. de facto disposal - Alternative II in the DEIS indicates that wastes will be stored
in retrievable form at the WVDP for an indefinite period of time. All analyses of impacts, both long-

and short-term, presume that waste remains in storage indefinitely. By not specifying a discrete storage
period and/or discussing possible “disposal” options following storage, the appearance is given that this
alternative really represents de facro disposal simply from failure to take any further action once the
waste is in storage. One issue raised by NYSDEC is whether this facility would actually need to be
designed and licensed in accordance with requirements for a disposal facility.

Possible Responses to Issues

For the issue discussed above, there are three potential responses identified to resolve the issue. These
responses are discussed in greater detail below.

< - sposal — Because Alternative II of the DEIS does not specify an end 1o
thewammrageammy,meraicommcnwrs indicated that this alternative really represents disposal
Since the incidental waste concept for the tanks and Vitrification Facility would also be employed for
Alternative [I, the wastes designated for storage in this facility would be low level. Therefore, there
no additional concern in this instance with long-term storage (or de facro disposal) of HLW.

a. Alternative II can be enhanced to reflect a discrete storage duration. At the end of the specified
storage period (for example, 100 years), the options for waste disposition could be revisited It
may be that technology will have advanced during that period such that new treatment and/or
disposal options would be available that make final waste disposition a more attractive option at
that time. Also, the wastes will produce somewhat reduced occupational doses to workers  some
cases, where short-lived isotopes such as Cesium have been able to decay during the storage

IESS.6-]
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O period Some contaminased soil may be able to be five seleased at that time. There are soveral
scomarios that could be developed for this revised altermative that would more accurately portray it
as & femporary “storage” alternative, rather than a defaukt disposal alternative.

b. If the decision is made to lesve the storage duration open ended, then the implications of this
altermative being a de facto onsite disposal alternative should be recognized. Although the storage
facilities are designed 30 that the wastes will be monitorable and retrievable, the long-term nature
of this alternative makes it difficult to support the claim of storage being & temporary solution.
Oune option would be to pursue the “assured storage” concept, whereby it is acknowledged that
indefinite storage may be the most viable solution to waste management at this point in time.
While this is a relatively new waste management concept and little regulatory precedent has been
established, some general requirements would be that the facility be designed with the rigor of a

¢. If this alternative were selected for implementation, either as a whole or in part, this may create 2
situation in which & perpetual NRC license would be required. This is an acceptable option for
sites that cannot satisfy any level of release criteria under the NRC's final rule for license
termination. In the case of the West Valley site, a new NRC license would actually have to be
issued or the former license reinstated. The specifics of this action have not yet been defined, since
the final condition of the site will dictate the type and terms and conditions of the license. The
specific requirements for this facility would be determined in collaboration with the appropriste
regulatory agencies during preparation and review of the decommissioning plan and the
application for a license.

o
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ALTERNATIVES IlIA AND IIB O
DEIS Ahemative Description
Under both Alternatives [IIA and [IB, the HLW tanks would not be decontaminated, and the sludge inside
the tanks would remain in place. Confinement barriers would be constructed, and the tanks and the interior
of the tank vaults would be backfilled with low-density concrete applied simultancounsly from several access
boles in the tanks and vaults to achieve uniform layers. The gravel layers and contsinment pans beneath the
tanks would be backfilled along their perimeters.

forms the operating area around the vitrification cell would be removed. The stack would be removed and
disposed of in the vitrification facility. Access and confinement barriers would be constructed, and the
vitrification cell (including the meiter, in-cell off-gas system, and the water transfer area) would be backfilled
be filled with concrete. Security systems would be installed, and routine surveillance would be performed for

Under Alternative IIIB, the vitrification facility would be dismantied in two phases. The first phase involved

the dismantlement of the outer and ancillary portions of the facility, which would be deconned, with
uncontaminated rubble temporarily stored on site. The second phase would be performed remotely within the
confinement structure planned for this portion of dismantlement of the Process Building. The melter would

be left in place, although other systems and equipment would be dismantled and placed at or below grade, as
needed, for encapsulation in concrete as closure is completed. O

There are a number of issues associated with the HLW storage area and vitrification facility under DEIS
Alternative III. The issues involve assumptions about the quantity and classification of residual waste
remaining at closure, as well as the adequacy of the proposed conceptual closure designs. These are
discussed in greater detail below.

ity 3 ificati sidual waste — As discussed previously, the regulatory sections in the
DEldednotrecogmzed:emstaweofaprmforclmmgup}{LW&cﬂmstothcpom“hemdw
residual waste can be classified as incidental. The DEIS assumed that the HLW Tanks coatained a 3%
beel and the melter contained about 500 kg of radioactive glass at the conclusion of vitrification
operations. Thembdltyofthcumadmlmmvmwnesneedswbewalwedasamstmcxdanﬂ
waste criteria.

2. Generic closure design weaknesses — The conceptual closure designs analyzed in the DEIS are genenc
in nature — they were not designed with any facility or waste-specific enhancements that would
improve their performance above that of a “standard™ generic design. For example, the design for the
HLW storage area does not employ an enginesered cover above the tanks, nor do the HLW storage area
or vitrification facility designs employ any special grout formulations designed to minimize migratson of
radionuclides. As a result, the DEIS performance assessment indicates that the performance objectives
in 10 CFR 61.41 and 10 CFR 61.42 will not be met. O

1ES5.6-1
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333 Possible Responses o fasocy
Wmhuwwhmumwm.
1. Satisfving NRC incidental waste guidance — As discussed ia Section 3.1.3, there are three criteria that
need to be met in order to classify residual waste as incidental.

jves - The wastes are managed, pursuant to

ummmnw-ﬁybmﬂnpﬂmmmu
out in 10 CFR Part 61 are satisfied.

§61.41- Protection of the general population from releases of radicactivity

§61.42 - Protection of individuals from inadvertent intrusion

§61.43 - Protection of individuals during operations

§61.44 - Stability of the disposal site after closure

¢ Waste Classification - The wastes will be incorporated in a solid physical form at a concentration

- that does not exceed the applicable limits for Class C low-level waste as set out in 10 CFR Part
6l.

- §61.55 - Waste classification, or
= §61.58 - Altemnative requirements for waste classification and characteristics

nica. onomic Feasibility - The wastes have been processed to remove
keymﬂmda&swdrwnmmmmnumhmnﬂymdmcauypm
Addressing these three criteria will provide an integrated approach for protecting public health aud
safety as well as ensuring that the degree of waste removal is commensurate with the proposed
conceptual closure design.

The revised performance assessment for the HLW Tanks will be based on an improved closure
design that employs a defense-in-depth concept. The design will use multiple barriers as well as
specially formulated stabilization materials in order to minimize doses. By conducting the
performance assessment in this manner, it will be possible to estimate the minimum extent of waste
removal necessary to meet 10 CFR 61 41 and 10 CFR 61.42. It is expected that the requirements
for protection of the inadvertent intruder (10 CFR 61.42) will be limiting.

The tank closure design evaluated in the DEIS was a generic design that did not include facilsty
specific design features such as an engineered cap or grout formulated to chemically immobuize
radionuclides. Both of these facility specafic design characteristics are existing technologres that
substantially reduce the probability of comtamunant migration and the likelihood of access by an
intruder.

The DEIS performance assessment indicated that this basic tank closure design was not adequatety
protective of buman heaith and the enviroament. In contrast, a preliminary assessment has
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indicatsd that the now eabasced dosiga, in cossert with wests msnoval, is expectsd % provide O
performance asscesment results that clearly satisfy Part 61 performance objectives and the now

NRC rule for license termination. A complete performance assessment for this facility using the

new closure design is currently being prepared. The relative contribution of this facility to 8 North
Plateau intruder will be determined when a preferred alternative is identified and the North Plateau
source terms can then be combined and assessed for the North Plateau intruder scenario. This
assessment will also be carried forward for the site as 8 whole when assessing the dose to the

Site stability characteristics are an integral part of the performance assessment model. Assuming
that the performance assessment results satisfy §61.41 and §61.42, then the site stability
performance objective will also be satisfied (§61.44). Fimally, the fourth performance objective ~
protection of individuals during operations (§61.43) — will be addressed as part of the
decommissioning plan.

B. Waste Classification

In accordance with the second requirement of the incidental waste guidance, the residual waste
remaining following completion of waste removal activitics must satisfy the requirements for Class

C LLW, at a minimuam. However, estimating the waste class formed by closing a former HLW

storage tank in-place is complicated and subject to several interpretations. The different methods

that could be used to calculate the waste class are primarily a function of the degree of mixing

achieved during the closure process and any assumptions that are made regarding the mass or

volume over which the residual activity is distributed. Guidance on the acceptability of the O
different assumptions that can be used for residual waste classification are available in the NRC

Final Branch Technical Position (BTP) on Concentration Averaging and Waste Encapsulation’.

The BTP provides guidance on acceptable waste classification and encapsulation practices for a
variety of waste types. Eight generic waste cases are discussed in the BTP and guidance is
provided for each on the allowable limits for concentration averaging and waste encapsulation.
Since the guidance can not address all unique waste types or waste packaging methods, an
“Alternative Provisions™ section is included that defines the bases and procedures through whuch
other concentration averaging or encapsulation positions may be judged acceptable. As discussed
in the BTP, the method for pursuing the Alternative Provisions approach would be to invoke 10
CFR 61.58. The applicability of this approach for classifying the residual waste in the HLW
tanks is discussed in the following section.

The alternative waste classificabon provisions delineated in §61.58 were promulgated
because the waste disposal conditions analyzed in support of the Part 61 Rulemaking did not
adequately encompass the range of conditions that may be encountered during
implementation under Part 61. The Part 6] rulemaking analysis evaluated the disposal of
commercial nuclear waste streams at a generic site. Due to the unique nature of fuel
reprocessing waste streams and the atypical WNYNSC site conditions, the NRC has

MWMTMMTMMMQCMAMMNW' O
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indiceted that it may be appropriate 0 submit an analysis under §61.58. In a Juns 8, 1992
lottar,? the NRC stated that as an alternative to waste classificstion under §61.55, the site

specific, performance-based approach allowed in §61.58 could be used 0 desermine the
nature and investory of WVDP wastes suitable for near surface disposal.

Section 61.58 allows for alternative waste classification approaches as long as an snalysis is
conducted thst provides reasonable assurance that the Part 61 performance objectives will be
met. Previous NRC guidance’ bas indicated that any performance assessment conducted to
address WVDP waste classification issues must be cumulative and include all disposed
wastes. Accordingly, the performance assessment that is being conducted to address §61.41
and §61.42 will be cumulative and include the interaction of multiple source terms.

As required by NRC incidental waste guidance, waste will be removed from the HLW Tanks and
the Vitrification Facility to the extent that is technically and economically practical. This may
result in residual waste inventorics that are less than 3% heel in the tanks or 500 kg of glass in the
melter. At a minimumm, the extent of waste removal will be sufficient to meet Part 61 Performance
Objectives. However, the requirement to achieve waste removal to the extent technically and
economically feasible could likely result in waste removal in excess of that required to meet the

Part 61 objectives.

3R M. Bernero (NRC), Letter to M.D. Olsen (DOE), Juns 8, 1992.

*Nuclear Regulatory Commission, “Evaluation of West Vallsy TRU and Waste Classification Limits,” Apnl 27,
1988.
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WASTE MANAGEMENT AREA 3 — HLW STORAGE AREA & VITRIFICATION PACIITY
ALTERNATIVE IV

DEIS Alternative Deacrioti

Under Alternative [V, the HLW tanks would continue to be managed as is with long-term monitoring,
maintensnce, and surveillance. The HLW storage area would be monitored for structural integrity and
corrosion. Security measures would also be instituted. Vitrification facility systems would be flushed to
remove any hazardous constituents, the exhaust stack would be removed and disposed offsite, alarm systems
and security locks would be installed, and any exterior access doors would be welded shut. The security
systems would be remotely monitoring, and periodic radiation surveys would be conducted. Regular
inspections, painting, and repairs would be performed as required.

There are two primary issues associated with Alternative IV as written. These are discussed below.

isfving NRC inci waste guidance — Similar to Alternative II1, it is assumed that a 3% heel
runamlmlheHLWTlnb Um&smmaymdmlkmofmmm
the DEIS performance assessment indicates that the Performance Objectives in Part 61 will not be met.
Under this scenario, the heel would still be considered HLW.

B3es integrity — The DEIS assumed that, under Alternative
Nthem.wunhmﬂhemmuedmdmmmedm&mmmmmﬁlﬂnrqmmd
institutional control failure occurred. At that point, the tanks would be allowed to deteriorate.
However, given the ongoing corrosion of the carbon steel tank structure — both measured and estimated
— that is currently occurring, and given that this alternative also assumes a 3% heel with no decon
current integrity over this timeframe is doubtful. Extending this scenario to a 1000-year performance
period, it is considered unrealistic, given current technology, to ensure tank integrity under a moaitor

and maintain configuration.

Monitoring would allow early detection of a release from the tanks, and corrective action could be
taken, which differentiates this alternative from Alternative V. However, no attempt was made in the
DEIS to predict early failure or to develop possible responses and associated costs and impacts
Therefore, using a cost-benefit approach in alternative selection based on the current DEIS data may
artificially make Alternative I'V more attractive than it would be in actual implementation.

Possible Responses to Issues

Even assuming greater waste removal from the tanks than the assumed 3%, the inability of this scenano o
achieve satisfactory performance assessment results that meet the Part 61 performance objectives renders
this a technically nonviable alternative for implementation, cven with an NRC license in perpetuity.
Therefore, DOE and NYSERDA have indicated that an Alternative [V scenario for the tanks will not be
coasidered during selection of a preferred alternative

malonsk\\(C: Windows'temp\~ME | ES5.6-1
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COALITION ON WEST VALLEY NUCLEAR WASTES
Sharp Street * East Concord, NY 14055 - (716) 941-3168

_)ﬂ;\/ z
Decgmber 1998
AT _

Shirley Ann Jackson, Chairman ¥ RECEIVED =
U.S. Nuclear Regulatory Commission NYSERDA =
Washington, D.C. 20555 &, ‘j/
"E"‘- i
ce’:‘zi— e

Dear Chairman Jackson:

Thank you for your letter of December 24. I gather from
your letter that the Coalition on West Valley Nuclear Wastes will
not be invited to address the Commission at the January 12 meet-
ing in Rockville. As you indicate in your letter, our written
statement will receive the same consideration as will the oral
presentations at the meeting.

This arrangement appears to be satisfactory. We have no
particular desire to make an oral presentation as long as our
15-page written statement dated December 2 will receive equal
consideration. Nevertheless, I want to raise a couple of possi-
ble procedural concerns about this arrangement. Let me run them
past you, so to speak, and you and the other Commissioners can
then decide whether anything further needs to be addressed in
these areas.

Our purpose here is to eliminate any possible misunderstand-
ing prior to the January 12 Commission meeting. We do not mean
to suggest that any misunderstanding exists but believe that it
is better to say too much rather than too little prior to this
important meeting. Thus, please treat the remainder of this
letter as a checklist. If you and the other Commissioners see
nothing therein that needs further attention, then I think we can
agree that there are no substantial procedural misunderstandings.

As background, please note the following points we raised in
our letters of December 2 and 3. 1In our December 2 letter to
Bill Hill (sent as a cover letter with the faxed copy of our
December 2 statement), we asked, "Do the Commissioners want an
opportunity at the January 12 briefing to ask questions in person
regarding our enclosed written statement?" In our December 3
letter to you, (sent as a cover letter with the paper copy of our
December 2 statement), we noted that we "are not planning to make
an oral presentation at the January 12 briefing unless you think
our presence there would be useful to provide further explanation
or answer guestions."

In your December 24 letter, you do not respond specifically
to these points. 1Instead, you irdicate 1) that other stakehold-
ers, including the West Valley Citizen Task Force, have been
invited to address the Commission on January 12, and 2) that
written statements such as our own will receive equal considera-



tion. These are the two areas in which we need to make sure that
no misunderstanding exists.

One possible concern involves the following sentence in your

letter: "The West Valley Citizen Task Force, of which you are a
member, and other stakeholders, have been invited to address the
Commission in that meeting." The phrase "of which you are a

member" is factually accurate. If this phrase has no further
implications, then we see no problem. If, on the other hand, the
phrase implies that the Citizen Task Force (CTF) can and should
present and explain the views of the Coalition on West Valley
Nuclear Wastes on January 12, then we disagree. As you know, our
15-page statement delves into issues of greater complexity than
those raised by the CTF. We do not mean to suggest any disagree-
ment between our views and those of the CTF, but, simply, that we
are a much older organization than the CTF and have dealt with
certain aspects of the West Valley site in a more detailed or
technical way than the CTF has done.

The second possible concern involves the equality of oral
presentations and written statements. In and of itself, an oral
presentation seems generally comparable to a written statement.
However, you and the other Commissioners apparently intend to ask
questions and/or engage in discussion with those who make oral
presentations on January 12, presumably for the purpose of im-
proving understanding of various points. This is the area in
which we are concerned that a written statement may not receive
equal consideration. Granted, the Commissioners would also have
the option of using letters or telephone calls to ask questions
or engage in discussion of our December 2 statement. In either
case, we think it is incumbent on the Commissioners to employ
methods at their disposal to ensure a clear understanding of the
points raised in our 15-page statement dated December 2. In the
absence of oral or written questions, we will assume that all cf
the points we have raised are clearly understood.

In conclusion, we think the January 12 meeting and the pre-
and post-meeting deliberations of the Commissioners will provide
a welcome opportunity for NRC to gather relevant information and
move toward a clear policy for the West Valley site. We look
forward to the outcome and wish you well in this and your future
endeavors.

Sincerely,

T

Raymond C. Vaugharn

cc: T. Attridge, CTF
B. Mazurowski, DOE
P. Piciulo, NYSERDA
P. Merges, DEC

O
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New York State Department of Environmental Conservation

Office of Air & Waste Management, Room 608
50 Wolf Road, Albany, New York 12233-1014
Phone: (518) 457-1415 FAX: (518) 457-9629

January 6, 1999

The Honorable Shirley Ann Jackson
Chairman

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Ms. Jackson:

On behalf of the New York State Department of Environmental
Conservation (NYSDEC), I would like to thank the Commuission for the
opportunity to comment on document SECY-98-251, Decommissioning Critena
for West Valley. Enclosed with this letter are NYSDEC’s written comments. \\ .
have also accepted the Commission’s invitation, transmitted to us by Bill Hill of
your Secretary’s Office, to allow NYSDEC staff to present our comments to them
in person at the Tuesday, January 12, 1999 meeting in Washington, D.C.

We look forward to meeting with the Commissioners on this issue, which 1s
extremely important to the State of New York.

Sincerely,
/s/

Carl Johnson
Deputy Commissioner

Enclosure



e A LT T

New York State Department of Environmental Conservation
Comments on the United States Nuclear Regulatory Commission Paper
Decommissioning Criteria for West Valley, SECY-98-251 O
December 23, 1998

1. The Commission should formally acknowledge the status of New York State as a
co-regulator at the WNYNSC.

In the Commission Paper, the Nuclear Regulatory Commission (NRC) should explicitly
acknowledge that the State of New York is a co-regulator of the Western New York Nuclear
Services Center (WNYNSC) at West Valley. The State is involved in a regulatory capacity at the
site through several avenues.

First, through our capacity as an Agreement State regulatory agency, the New York State
Department of Environmental Conservation (NYSDEC) is responsible for environmental
permitting and oversight of site monitoring and maintenance for the formerly operated
State-licensed Waste Disposal Area (SDA) at West Valley, and over the areas of the site not
controlled under the federal West Valley Demonstration Project Act (WVDPA) and not covered
by the NRC license currently in abeyance. NYSDEC will have regulatory authority over any
areas of the site which are "free released" by NRC. As such, NRC should seek the concurrence of
NYSDEC on cleanup levels and any residual activity left on these areas prior to NRC releasing

those areas.

Next, as the environmental agency of New York State, NYSDEC has regulatory authornty O
under the Resource Conservation and Recovery Act (RCRA), the Toxic Substances Control Act.
the Clean Water Act, the Clean Air Act, and corresponding State laws and regulations. NYSDEC
has signed a 3008(h) Consent Order with DOE and NYSERDA to address hazardous waste at the
site. It is important that any decision regarding radiological site decommissioning be acceptable
from a RCRA standpoint, since the two waste forms are co-mingled in many of the site areas

Further, NYSDEC is also involved in the environmental impact statement (EIS) process
We are a cooperating agency under the National Environmental Policy Act and an involved
agency under State Environmental Quality Review Act (SEQRA).

Finally, In its role as an Agreement State regulatory agency, the New York State
Department of Labor (NYSDOL) is the radioactive materials licensing agency for the SDA
The New York State Department of Health (NYSDOH), another New York State Agreement
State agency, conducted radiological environmental surveillance around the site in the 1960s and
from 1982 to the present (NYSDEC conducted the program from 1970 through 1981).

2. NYSDEC recommends that NRC and the NYSDEC enter into a Cooperation
Agreement on regulating the closure of the W est Valley site.
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Therefore, NYSDEC would expect that all GTCC waste would be removed from the site
in a timely manner for final disposition at a federal repository as required by the NRC in Part 61.
However, given the hazards involved in exhuming the GTCC waste already interred at the site, we
are willing to consider leaving it in place for an extended period, provided that the Federal
Government makes a concrete commitment to maintain a presence at the site for as long as this
waste is on the WNYNSC, in order to ensure adequate protection of the environment and the
health of the people of the State of New York.

NYSDEC expects that the NRC will acknowledge the need for a federal commitment to
maintain a presence at the WNYNSC in SECY-98-251.

11. The Decommissioning Criteria should apply to on-site and off-site contamination.

NRC should clarify the jurisdiction of the NRC license (currently in abeyance) over the
WNYNSC. In particular, we refer to the presence of surface soil contamination both on and off
of the WNYNSC, but outside of the WVDP area. This contamination resulted from accidental
releases from the former fuel reprocessing operation licensed by the NRC. The definition of
"residual radioactivity” in the decommissioning rule includes "radioactive materials remaining at
the site as a result of routine or accidental releases of radioactive material." The NRC should
make it clear that the criteria will apply to such radioactive material on and near the WNYNSC.

12. The NRC should address the difference between the decommissioning of an operating
facility and the closure and stabilization of radioactive waste disposal sites.

NYSDEC questions the NRC's broad interpretation of the term "decommissioning
criteria." The decisions to be made regarding the final disposition of the WNYNSC are. in fact.
complicated by the unique nature of the site in that it does not fit the standard scenarios for which
existing regulaiions were written. The prescnce of an operational facility in need of
decommissioning, high-level waste tanks to be closed or removed, a pre-Part 61 federally licensed
waste burial area, an interim storage area (the drum cell), and a pre-Part 61 Agreement State
licensed waste burial area, make it a difficult site for which to develop criteria. However, we do
not agree with characterizing the clean up of all of these areas under an expanded definition of the
term "decommissioning criteria."

In its regulations, NRC recognizes the difference between decommissioning of an
operational facility (addressed in 10 CFR Part 20) and closure and stabilization of a waste
disposal facility (addressed in 10 CFR Part 61) The distinction is drawn in Section 20.1401,
General Provision and Scope, of the decommissioning rule, which states, "For high-level and
low-level waste disposal facilities (10 CFR parts 60 and 61), the criteria apply only to ancillary
surface facilities that support radioactive waste disposal activities." We recognize that neither the
SDA nor the NDA were designed or operated to meet 10 CFR Part 60 or 61. Nevertheless, thev
both were commercial disposal facilities and their scope of operations of which exceeded what
was envisioned in the former 10 CFR 20.302 and 20 304 (burials authorized under those
regulations are included in the definition of "residual radioactivity" in the decommissioning rule)

The distinct differences between the types of areas on the site, and the differences in the



approach required to properly close them, should be addressed in SECY-98-251.
13. The terms referring to the WNYNSC and its subdivisions should be used consistently.

In the Commission Paper, SECY-98-251, the section entitled Purpose contains the
phrases "West Valley Demonstration Project," the "West Valley site," and the "site," but the
NRC staff does not clearly explain the current division of the property or how they apply these
descriptions to them.

The “West Valley site” apparently refers to the 3,345-acre WNYNSC, which was
originally created by New York State with the intent of developing a multipurpose center for
nuclear technologies. The “West Valley Demonstration Project” refers to that 200-acre portion
of the site currently controlled by the DOE under the WVDPA in order to demonstrate the
feasibility of a process for vitrification of liquid high-level radioactive waste stored in underground
tanks at the site. Immediately adjacent to that 200-acre parcel is a former commercial radioactive
waste land burial facility regulated by the State of New York under the Agreement States
program.

The paper should use the appropriate term to clearly indicate the portion of the site being
addressed.

Attachment





