
COUNTY OF ERIE
MARTIN A. POLOWY

ACTING COUNTY ATTORNEY
THOMAS F. KIRKPATRICK, JR.

CHRIS COLLINS ACTING FIRST ASSISTANT COUNTY ATTORNEY

COUNTY EXECUTIVE

DEPARTMENT OF LAW

MEMORANDUM

TO:

FROM:

DATE:

RE:

Mr. Graber:

Robert Graber, Clerk, Erie County Legislature /' ~Ip t

Thomas F. Kirkpatrick, Jr., Acting First Assistant County Attorney \ f , l
January 25, 2011

Transmittal of New Claims Against Erie County

In accordance with the Resolution passed by the Erie County Legislature on
June 25, 1987 (Int. 13-14), attached please find ten (II) new claims brought against the County
of Erie. The claims are as follows:

Claim Name

Carlo Harris vs County of Erie, et al.
Jeffrey Scheer vs County of Erie
Demond Allen vs County of Erie
Demond Allen vs County of Erie
John Cole vs County of Erie
Marie D. Calendra vs County of Erie, et al.
Dashawn Davis vs Frank A. Sedita, III
Nina M. Hardy vs Erie County Sheriffs Department
Mark Kulczyk vs County of Erie, et al.
Sue/Perior Concrete & Paving, Inc. vs Christopher C. Collins and Erie County
Anthony S. Davis vs County ofErie, et al.

TFKlcrj
Attachments

95 FRANKLIN STREET ~ROO,\l1634 BUFFALO, NEW YORK14202 - PHONE: (715) 858-2204 - FAX{716)858-2281 (NOTFOR SERVICE)
W\VW.ERIE.GOV
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.MARTIN A. POLOWY

ACTING COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTI OF ERIE

CHRIS COLLINS
COUNTY EXECUTIVE

DEPARTMENT OF LAW

January 24, 2011

THOMASF. KIRKPATRICK,- JR.

ACTINGFIRSTASSISTANT COUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification oflawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name:

Document Received:
Name of Claimant:

Claimant's attorney:

Harris, Carlo vs County ofErie, Erie
County Holding Center, Erie County
Sheriffs Department, City ofBuffalo
and City ofBuffalo Police Dept.
Notice of Claim
Carlo Harris
49 Mariemont Avenue
Buffalo, New York 14220
Steven B. Bengart, Esq.
Bengart & DeMarco, LLP
2655 Sheridan Drive
Tonawanda, New York 14150

Should you have any questions, please call.

Very truly yours,

WPOLOWY

~~Att:::
By: THOMAS F®~K~TR1CK,JR.
Acting First Assistant County Attorney

TFK/mow
Ene.
cc: MARTlN A. POLOWY, Acting Erie County Attorney

95 FRANKLIN STREET, ROOM 1634. BUFFALO, NEWYORK 14202- PHONE: (716) 858-2200- WWW.ERIE.GOV
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter ofthe Claim of
CARLO HARRIS

against

NOTICE OF CLAIM

THE COUNTY OF ERIE,
ERIE COUNTY HOLDING CENTER
ERIE COUNTY SHERIFF'S DEPARTMENT

-and-

THE CITY OF BUFFALO,
CITY OF BUFFALO POLICE DEPARTMENT

EHi~:: COUUTY

,....,
a
,;;::;::>

c::J
(n
(-;J

TO THE COUNTY CLERK OF THE COUNTY OF ERIE, STATE OF NEW YORK:

PLEASE TAKE NOTICE, that Carlo Harris, the claimant herein, hereby makes claim against

the County of Erie, State ofNew York for damages sustained by the claimant because of the negligence

of the COUNTY OF ERIE, ERIE COUNTY HOLDING CENTER, ERIE COUNTY SHERIFF'S

DEPARTMENT, CITY OF BUFFALO, and BUFFALO CITY POLICE DEPARTMENT as set

forth by CARLO HARRIS.

The claimant resides at 49 Mariemont Avenue, Buffalo, New York 14220 County of Erie, State

ofNew York.

The claimant's attorney is BENGART & DeMARCO, LLP, (Steven B. Bengart, Esq. of

Counsel), with a business post-office address of2655 Sheridan Drive, Tonawanda, New York 14150.

The injuries complained of were sustained on or about the morning of the 6th day of September,

2010.

The injuries were sustained at the Erie County Holding Center located at 40 Delaware Avenue,

Buffalo, New York, 14202, County of Erie, and State ofNew York.

The injuries and damages were sustained by reason of the wrongful, improper and negligent

failure to provide the claimant with his prescribed medications and/or insure his receipt of appropriate

medical treatment as the defendants knew or should have known the claiming was epileptic and required

medication, and as a result the claimant experienced multiple seizures, a broken nose, requiring surgery

and bruises and contusions on the face.

The nature and extent of the injnry and damages to the claimants includes, upon information and
..'. "
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Upon information and belief the injuries sustained are permanent.

Dated: December 2,2010
Tonawanda, New York

Carlo Harris
Steven B. Bengart, Esq.
Attorney for Claimant
2655 Sheridan Drive
Tonawanda, New York 14150

Comm. 3D-1 
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CLIENT CERTIFICATION

I, CARLO HARRIS under penalty of perjury, that I have carefully read and reviewed the annexed
Notice of Claim and that all information contained in that document is true and accurate in all respects to
the best of my knowledge and understanding.

I FURTHER CERTIFY, under penalty of perjury, that neither my attorney, nor anyone acting on
my attorney's behalf, was the source of any ofthe information contained in the annexed document; that I
provided all of the information contained in the annexed document to my attorney; and that I understand
that my attorney, in executing the Attorney Certification required by 22 NYCRR 202.l6(e), is relying
entirely upon the information provided by me and upon my Certification that all such information is true
and accurate.

I FURTHER CERTIFY that the annexed document includes all information which I provided to
my attorney which is relevant to such document and that my attorney has not deleted, omitted or
excluded any such information.

Dated: i{1m /'1 of{)I r .
,2010.

CARLO HARRIS

ATTORNEY CERTIFICATION

I, STEVEN B. BENGART, ESQ., HEREBY CERTIFY, under penalty of perjury, that I have no
actual knowledge that the substance of any statement of fact contained in the annexed document are
false. This Certification is based solely and exclusively upon information provided by the client, and
upon the Client's Certification to the undersigned attorney that such information is not false, and is not
based upon any review, audit, examination, inquiry or investigation made by the undersigned attorney or
anyone acting on behalf of said attorney.

PLEASE TAKE FURTHER NOTICE that this Certification is made by the attorney as an officer
of the Court and is directed solely and exclusively to the Court in accordance with 22 NYCRR 202.16(e)
and is expressly not directed or extended to the opposing party herein.

PLEASE TAKE FURTHER NOTICE that the opposing party may not and should not rely upon
this Attorney Certification in assessing the truth or validity ofthe information contained in the annexed
document. The credibility of this submission is no greater than the credibility of the client represented by
the undersigned attorney and the opposing party should give this document no greater credence because
it bears this Attorney Certification.

Dated: /Jel:f,fI,,&(/l(,2010.
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1I1ARTIN A. POLOWY

ACTING COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE

CHRIS COLLINS
COUNTY EXECUTIVE

DEPARTMENT OF LAW

January 24, 201 I

THoMAsF. KIRKPATRICK,JR.

ACTING FIRST ASSISTANT COUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification oflawsuitsand claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name:

Document Received:
Name of Claimant:

Claimant's attorney:

Scheer, Jeffrey vs County ofErie

Notice of Claim
Jeffrey Scheer
40 Delaware Avenue
Buffalo, New York 14202
Pro Se

Should you have any questions, please call.

Very truly yours,

A.P LOWY

ountyA~~

By: THOMASF.~A~JR.
Acting First Assistant County Attorney

TFKJmow
Ene.
ce: MARTIN A. POLOWY, Acting Erie County Attorney

95 FRANKLIN STREET, ROOM 1634, BUFFALO, NEW YORK [4202 - PHONE: (716) 858-2200 - WWW.ERlE.GOV
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SUPRENE COURT OF THE STATZ OF NEH YORK
COUNTY OF ERIE
'========================================X

Claimant,

NOTICE OF CLAIM

- vs -

THE COmITY OF ERIE,

Defendant.
================================~=======X

TO; COmITY OF ERIE
DEPARTMENT OF LAW
69 DELAWARE AVENUE, SUITE 300
BUFFALO, NEW YORK 14202

PLEASE TAKE NOTICE that

claims and demands, pursuant

--- i"/ C /'
)-{'-\-\~ C "- 'J t'~ 1rf'(- , hereby

to §50-e of the General Municipal Law,

damages against the COUNTY OF ERIE for damages sustained by Claimant

by -r e-a s on of -the wrongful, unlawful, negligent and careless acts and'

omissions of the COUNTY OF ERIE, its agents, servants or employees;

and in support thereof, the Claimant states:

1. The name and post office addrds p of the claimant is:

2. This claim is for damages sustained by the Claimant while

he was an inmate at the Erie County Holding Center, 40 Del~ware Avenue,

Buffalo, New York 14202-3999.

- I -
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3. The wrongful, unlawful, negligent and careless acts and

omissions of the COUNTY OF ERIE; its agents, servants or employees,

occurred as follows:

4. Take furt~er notice that claimant demands payment of his

claim, Bnd unless the claim is paid within a reasonable amount of

time, and unless the claim is paid within a reasonable amount of

time, it is the intention of the claimant to co~mence a lawsuit against

the COUNTY OF ERIE to recover sums claimed as to the damages and

injuries sustained by them.

CLAIMANT £],

- 2 -
Comm. 3D-1 
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VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) ss. ;
CITY OF BUFFALO )

, being duly sworn. deposes
and says that he is the claimant in the within proceeding and has read
the foregoing Noticecif Claim and knows the contents of same to be
true to his own knowledge, save those ~atters therein alleged upon
information and belief, and as to those matters, the same he believes
to be true,

"'7Sworn to(~efore mefh*s~_

day of 7 )Jk-e~ (.:2PVL' 80 10

?: J
- ~ I'

/~ ;- - ,/

, Notary Public

- 3 -

SYLVIAM.O'NEAL .
COMMISSIONER OFDEEDS

Inand Fortha City ofBuffalo, Erie County, NY
My ComnllsSlon Expires Dec 31,26-/.-0

Comm. 3D-1 
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I~:G-_'__ I
Inmate Grievance Form

"Facility; ERIE COUNTY HOLDING CENTER

Name OfInmate:~l~E>t 5rt:EJ!;t< lCN # &tgS1-1 C6 HIU #Cj~ ) '\- 12-
, ~'" c.J ~Ch~~-S~

Brief Description of the Grievance (Completed by the grievant): Nnmber ofAdditional Sheets Attached ( )

Ee..'t...v\.S'L. ~_\-t\A(/L 1'\~'2.\A-. h,,-~t- L t\-\AV0 ~'i0:2I'L.-'tcC-.L~VV5l'\'it./(cl.~t\
~'A \"=;;;- -\\~\-~\.'T y y\Y1L.v<.&+- b-r"-.fL\.r--... \I'.Ac.~ L\u'A..0 'V~~ \\ Ks \. \-S
)? RSSC-.fc..,.\ l::J 1:...15, Y'A.'L..\-~V\.C!J. __ c: .D'-'''i~+- 0 'f'.-clL'2..(Z....'2.J( IftG \A 9PS-\..-...~ "3:: ~)t.___
~0L) V+ (/1 -- ~ S'f'c, Ql9C'_-A-}"'~St \. 1(\ ,9 G.~\.J'Vle::.-. (/'1."L

_~/'\Y(I--:~L' ~ rL n ' \6, ,~,,-c\-\{'(\;L\f'I'\.G:,Q.S .~c..Ao/\A_ '{)OVL'<:::=\~"-.: 2"::J~
} 14-1 j('" 70 ~V\.'L01tC:.lt'\\ Q 00--';'/<.. l+5 Vvnl- 5Y~*'\<"""j yv 'l2 \ACI/'0j t:.D\"'(C(2.f:"

Action requested by the grievaut (Completed by the grievant): Number ofAdditional Sheets Attached ()

________________Date /TjJIleSubmitted: ---'_

Receiving Staff Signature: Date/Time Received: _

Summary of facility staff attempts to resolve Number of Additional Sheets Attached ( )
(Attach relevant documentation)

Officer! Supervisor Signature _

___I accept this resolution _ ---'_ I do not accept this resolution and wish to file a formal grievance

Signature of INMATE: ________________ Date: Time: _

Forwarded to Grievance Coordinator

Officer/Supervisor Signature: ________________ Date: __-,-__ Time: _

Received by Grievant Coordinator

Signature of Grievance Coordinator: Date: Time: _
(Grievance must be forwarded to Grievance Coordinator within 24 hrs ofsubmission)

Comm. 3D-1 
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SECURING ORDER
C.P.L.ART.510

.'"/

.v'JSCIJCC
_--"'.-'...-:::'-"'-"-'----'--'---'----'----"'--

STATE OF l).lEWYORK
-"

SLJPREMEICOUNTY COURT
COUNTY OF ERIE

(C i f'e ,

Han /~;, ~' ' ;'< }c
. .,' i ',; x.' / r

INDICTMENT NO. ()--'---'-----'----'--'---'---

_r
J

.. r '. ';:.) jDEFENDANT: __-'.=1-'-----''--'--_~'--'''"'''_c'__ --

CHARGES: --'---'-----'---'-----'---

[/l To the Sheriff of Erie County, New York: You are hereby ordered to receive and detain
the Defendant. .

[ '>0 Bail is set in the amount of $_-,,---,- ,---,-_
rru

.!' (CPL 520.1 0) "" :='____ l";:) >'.~~

c:Jre:i¢;ol

[ -,r] CASH (A) 1 PARTIALLY SECURED SUREfrY B'ONQ (E)
[ ] INSURANCE CO. BAIL BOND (B) l ] PARTIALLYSECUREDAPP.ffl:)NQ.Q;i;;
[ ] SECURED SURETY BOND - PROPERTY (C) [] UNSECURED SURETY BONti (Ggr~;:;;;;

[ 1 SECURED APP. BOND (D) [ ] UNSE_~URED APP BOND (rflt ~~6i
. . C' \i)c' CG c""S!

• !- .... ~l.! u<..()' -e, ::t1~

Court recommends that the defendant be ~le~ise'a under the s~ervisionof the 8Fre c-6t:llilty
• • <Jl) ;p

Probation Department (RUS) :,,-;. ~
,- '.r,

[ j DeierHjant to remain in custody pending RUS approval

[ ] Defendant released to Erie County Probation Department pending RUS deterrninatio;,.
-'-.

****NOTICE TO DEFENDANT****
IF YOU ARE CONTINUED ON PREVIOUSLY POSTED BAIL OR YOU ARE RELEASED
ON YOUR OWN RECOGNIZANCE, PLEASE REPORT IMMEDIATELY TO THE CHIEF
CLERK'S OFFICE, GROUND FLOOR, 25 DELAWARE AVENUE, BUFFALO, NY 14202.

as previously posted in

DATE:

i,

u '1

1 ;::q ,.!"l, ,I. nj',\......'\. I v

JUSTICE/JUDGE
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.MARTm A. POLOWY

ACTING COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTI OF ERIE

CHRIS COLLINS
COUNTY EXECUTIVE

DEPARTMENT OF LAW

January 24, 2011

THOMAS F. KlRKPATRICK, JR .

ACTING FIRST ASSISTANT COUNTY ATTORNEY

Iu compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name:

Document Received:
Name of Claimant:

Claimant's attorney:

Allen, Demond vs County ofErie

Notice of Claim
Demond Allen
lCN 053206
11581 Walden Avenue
Alden, New York 14004
Pro Se

Should you have any questions, please call.

Very truly yours,

JUFt'ti'l A. LOWY

. county~7 _

By: THOMASF.Q~CK,JR.
Acting First Assistant County Attorney

TFKlmow
Enc.
cc: MARTIN A. POLOWY, Acting Erie County Attorney

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202- PHONE: (716) 858-2200- WWW.ERlE.GOV

Comm. 3D-1 
Page 13 of 75



SUPRENE COURT OF THE STATE OF NEH YORK
COUNTY OF ERIE
========================~===============X

Claiman t,

NOTICE OF CLAIM

- vs -

THE COUNTY OF ERIE,

Defendant.
=========================;==========~===X

TO: COmITY OF ERIE
DEPARTMENT OF LAW
69 DELAWARE AVENUE, SUITE 300
BUFFALO, NEW YORK 14+02

ERIE COUNTY
DEPARTMENT OF L~W

PLEASE TAKE NOTICE that

claims and demands, pursuant to §50-e oE the General MUhicipal Law,

damagesa.gainst the COUNTY: OF ERIE for dama ge s s u s t a.i n e d by Claimant

by, -rea s on -o f- the wTongful', unlawful, negligent and careless a'ct s 'and

omissions of the COUNTY OF ERIE, its agents, servants or employees;

and in support thereof, the Claimant states:

1.

2 .

The name and post

t-I() 1J( Lf/ IV~f'/3
This claim is faT

office address of the claimant is:

1\ \/F N (j~ 12-1t' ficP F5V 5 /05f
damages sustained by the Claimant while

he was an inmate at the Er~e County Holding Center, 40 Del~ware Avenue,

Buffalo, NeT" York 14202-3999.

- 1 -

Comm. 3D-1 
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3. The wrongful, unlawful, negligent and careless acts and

omissions of the COUNTY OF' ERIE, its agents, servants or employees,

occurred as follows:

J, Ii
-1 i,·;/ ,·j . ,.>',

4. Take further notice that claimant demands payment of his

claim, and unless the claim is paid within a reasonable amount of

time, and unless the clain is pai~ within a reasonable amount of

time, it is the intention of the claimant to commence a lawsuit against

the COUNTY OF ERIE to recqver sums claimed as to the damages and

injuries sustained by them,

CLAIMANT

- 2 -
Comm. 3D-1 
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VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) ss.;
CITY OF BUFFALO )

~.

c;)/j'~j/U!/"J,:;~f~;'>:':l/;/~~/·) , being duly swo r n, deposes
and says that he is th~ claimant in th6 within proceeding and has read
the foregoing Notice of Claim and knows the contents of same to be
true to his own knowledge, save those matters therein alleged upon
information and belief, a'nd as to those matters, the same he believes
to be true. .

. SYLVIA M. O'NeAL
COMMISSIONER OFDEED"

Inand Forthe Cityof6trilllio Erie eou"
My commiSSI~n E,p':-es Dec 31, ;~15- .

- 3 -

Comm. 3D-1 
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MARTIN A. POLOWY

ACTING COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE

CHRIS COLLINS
COUNTY EXECUTIVE

DEPARTMENT OF LAW

January 24,2011

THOMAS F. KIRKPATRICK, JR.
ACTING FmST ASSISTANT COUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name:

Document Received:
Name of Claimant:

Claimant's attorney:

Allen, Demond vs County ofErie

Notice of Claim
Demond Allen
lCN 053206
11581 Walden Avenue
Alden, New York 14004
Pro Se

Should you have any questions, please call.

Very truly yours,

TFK/mow
Ene.
cc: MARTIN A. POLOWY, Acting Erie County Attorney

95 FRANKLIN STREET, ROOM 1634. BUFFALO. NEWYORK 14202- PHONE: (716) 858-2200- WWW.ERlE.GOV

Comm. 3D-1 
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. ,

SUPRENE COURT OF THE STATE OF NEH YORK
COUNTY OF ERIE
========================================X

Claimant,

NOTICE OF CLAIM

- vs -

THE COUNTY OF ERIE,

Defendant.
========================================X

ERIE COUNTY
OEPARTMEN'T OF L~W j

TO; ComITY OF ERIE
DEPARTMENT OF LAW
69 BEUWo1.RE !.VBlfflE, SOI1E-3-00
BUFFALO, NEW YORK 14202

-. i-,/-

claims and demands, pursuant to §50-e of the General Municipal Law,

damages against the COUNTY OF ERIE for damages sustained by Claimant

. by -rea s oni of- the wr ongf'u.l, unlawful, negligent and careless act s vand

omissions of the COUNTY OF ERIE, its agents, servants or employees;

and in support thereof, the Claimant states:

1.

2.

The name and post office address of the claimant is:

Lj() -t:«: ff/;vAf{€ (-If/£I({;t, 0

L/;V{; Co v IllY 110/V r /Jj C{ !Y1CI-
This claim is for damages sustained by the Claimant while

he was an inmate at the Erie County Holding Center, 40 Del~ware Avenue,

Buffalo, New York 14202-3999.

- 1 -
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3. The wrongful, unlawful, negligent and careless acts and

omissions of the COUNTY OF ERIE', its agents, servants or employees,

occurred as follows: ,_

=-;C6/~>j
A
f/

~;',"'?'
/' (.i~

r-
j./

:J K\VC'

-:I: /let
!

$;/ ~-t j

-::,~

/,/")

Yl/loY
~---/J;~7 /I/e t-1?/-- !J '"1 t-E It /<::-

T!r:'5/ i/c c, .('flec/-s
J (0-'" . /)E'/ r"e'er liter Ufi-(

.J

/ 'r/jpC ! eI'll-

4. Take further notice that cleimant demands payment of his

claim, and unless the claim is paid within a reasonable amount of

time, and unless the claim is pain within a reasonable amount of

time, it is the intention of the claimant to commence a lawsuit against

the COUNTY OF ERIE to recover sums claimed as to the damages and

injuries sustained by them.

CLAIMANT

- 2 -
Comm. 3D-1 
Page 19 of 75



VERIFICATION

STATE OF NE[{ YORK )
COUNTY OF ERIE ) ss.;
CITY OF BUFFALO )

<1)?/tl (O;,;."?'::> 1'7/~;",rl , being duly sworn, deposes
and says that he is the claimant in the within proceeding'and has read
the foregoing Notice 6f Claim and knows the contents of same to be
true to his own knowledge, save those matters therein alleged upon
information and belief, and as to those matters, the same he believes
to be true.

--', '"" '"".,' ,...... ;

day

/

- 3 -

SYLVIAM.O'NeAL
COMMISSIONER OF OEEOS

Iii and FortheCity ofBuffalo, Erie Coonly, f'IY
My Commission Expl,..s Dec, 31,26..i.:).

Comm. 3D-1 
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MARTIN A. POLOWY

ACTING COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE

CHRIS COLLINS
COUNTY EXECUTIVE

DEPARTMENT OF LAW

January 24,2011

THO:MAS F. KIRKPATRICK, JR.

ACTING FIRST ASSISTANT COUNTY A TIQRNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name:
Document Received:
Name of Claimant:

Claimant's attorney:

Cole, John vs County ofErie
Notice of Claim
John Cole
lCN# 1834
Erie County Holding Center
40 Delaware Avenue
Buffalo, New York 14202
Pro Se

Should you have any questions, please call.

Very truly yours,

By: THOMAS F. I KPATRICK, JR.
Acting First AssistkCounty Attorney

TFKlmow
Enc.
cc: MARTIN A. POLOWY, Acting Erie County Attorney

95 FRANKLIN STREET. ROOM 1634. BUFFALO, NEW YORK 14202 - PHONE: (716) 858-2200 - WWW.ERlE.GOV

Comm. 3D-1 
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE
========================================X

Claimant,

NOTICE OF CLAIM

- vs -

THE COUNTY OF ERIE,

Defendant.
========================================X

TO: COlnITY OF ERIE
DEPARTMENT OF LAW
69 DELAWARE AVENUE, SUITE 300
BUFFALO, NEW YORK 14202

claims and demands, pursuant to §50-e of the General Municipal Law,

damages against the COUNTY OF ERIE for damages sustained by Claimant

.. by -r-e-a.s onrof-ct he wr ong ful, unlawful, negligent and car el e s s acts and

omissions of the COUNTY OF ERIE, its agents, servants or employees;

and in support thereof, the Claimant states:

1. The name and post office address of the claimant is:

2. This claim is for damages sustained by the Claimant while

he was an inmate at the Erie County Holding Center, 40 Del~ware Avenue,

Buffalo, New York 14202-J999.

- 1 -
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3. The wrongful, unlawful, negligent and careless acts and

omissions of the COUNTY OF ERIE~ its agents, servants or employees,

occurred as follows:

4. Take further notice that claimant demands payment of his

claim, and unless the claim is paid within a reasonable amount of

time, and unless the claim is paid within a reasonable aoount of

time, it is the intention of the claioant to commence a lawsuit against

the COUNTY OF ERIE to recover SUDS claimed as to the damages and

injuries sustained by them.

CLAIMANT

- 2 -
Comm. 3D-1 
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VERIFICATION

STATE OF NE[{ YORK )
COUNTY OF ERIE ) ss.;
CITY OF BUFFALO )

. f~Y6 ~V\ c;-a (~. , being duly sworn" deposes
and says that he is ~'e cLa Lmant in the within proceeding' and has read
the foregoing Notice 6f Claim and knows the contents of same to be
true to his own knowledge, save those matters therein alleged upon
information and belief, and as to those matters, the same he believes
to be true.

SYLVIAM,O'NEAL
COMMISSIONER OF DEEDS

'11and For the City ofBuffalo. Ene County, ~y
. Mv Commission Expires Dec,31.20j!:L

'0 tary Public

- 3 -
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.MARTlN A. POLOWY

ACTING COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE

CHRIS COLLINS
COUNTY EXECUTIVE

DEPARTMENT OF LAW

January 24, 2011

THOMAS F. KIRKPATRICK, JR.
ACTING FIRST ASSISTANT COUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification oflawsuits and claims filed against the County ofErie, enclosed please find a copy
ofthe following:

File Name:

Document Received:
Name of Claimant:

Claimant's attorney:

Calandra, Marie D. vs City ofBuffalo.
County ofErie and Niagara Frontier
Transportation Authority
Notice of Claim
Marie D. Calandra
4545 Chestnut Ridge Road #121A
Amherst, New York 14228
Leonard D. Zaccagnino, Esq.
Shaw & Shaw, P.C.
4819 South Park Avenue
Hamburg, New York 14075

Should you have any questions, please call.

Very truly yours,

~.POLOWY

~tf'corty~y
~A~

By: THOMAs\(J.IRKPATRICK, JR.
Acting First Assistant County Attorney

TFKJmow
Ene.
cc: MARTIN A. POLOWY, Acting Erie County Attorney

95 FRANKLIN STREET, ROOM 1634, BUFFALO, NEWYORK 14202- PHONE: (716) 858-2200 - WWW.ERIE.GOV
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

MARIE D. CALANDRA
4545 Chestnut Ridge Road #121A
Amherst, NY 14228

Claimant

-vs-

CITY OF BUFFALO
Buffalo City Hall
Buffalo, NY

COUNTY OF ERIE
Erie County Hall
Buffalo, NY

NIAGARA FRONTIERTRANSPORTATION
AUTHORITY
181 Ellicott Street
Buffalo, NY

Respondents

TO EACH OF THE RESPONDENTS:

ERiE courrv

NOTICE OF CLAIM

PLEASE TAKE NOTICE, that Marie D. Calandra claims damages against the

respondents in accordance with the requirements of General Municipal Law Section 50-e, states

as follows:

FIRST: The name and address of the Claimant is as follows:

Marie D. Calandra
4545 Chestnut Ridge Road #121A
Amherst, NY 14228

SECOND: The Ciaimant is represented herein by:

Shaw & Shaw, P.c.
Leonard D. Zaccagnino, Esq., of counsel
4819 South Park Avenue
Hamburg, New York 14075

SHA l.4m~ ~ 171h) M8-3020Teleohone ~ (716) 64S.3730Telecopier
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THIRD: The claim of the claimant, Marie D. Calandra, is founded in

negligence and is for personal injuries.

FOURTH: This is a claim for money damages for personal injuries sustained by

the claimant against the respondents, when said claimant was caused to fall on property and

premises and, more specifically, in and around the subway tracks and area of 478 Main Street,

Buffalo, New York under the possession, control and ownership of the respondents.

FIFTH: The time when the claim arose and the time when injuries and damages

herein alleged were sustained was December 7, 2010 at approximately 6:50 a.m.

SIXTH: The incident occurred in the area of the subway tracks and property located

at 478 Main Street, Buffalo, New York.

SEVENTH: That the cause of action which forms the substance of this claim

arose in the following manner:

On or about December 7,2010, as the claimant was
walking in the area of 478 Main Street, Buffalo, New
York she was caused to fall, came into contact with
the ground, and seriously injured herself.

EIGHTH: That the aforesaid incident and the injuries and damages resulting

therefrom occurred by reason of the fault, neglect, and carelessness of the respondents,

individually and jointly and severally, their agents, servants and/or employees, and that said

respondents failed to properly, adequately, and safely maintain the aforesaid premises; failed to

properly and adequately supervise and control the parking lot area on the date of the incident;

carelessly and negligently designed the parking lot area on said premises where the incident

occurred; failed to take the necessary steps and make the necessary observations, which, if taken

or made, would have avoided the said incident; and in that the respondents, their agents, servants

and/or employees, were otherwise careless and negligent.

NINTH: Byreason ofthe aforesaid, the claimant sustained severe, painful and

permanent injuries in and about the head, neck, back, shoulders and other areas including, but not

A W. PC 14075 '1716) 648-3020 Te1cphonc ~ (716) 648·3730 Telecop;er
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limited to, a broken right arm; was otherwise rendered sick, sore, lame and disabled; was caused

to incur and spend large sums of money for hospital care, surgical care, physicians' services,

nursing care, X-rays and medical supplies, for which the exact amount of such expenses cannot be

determined at the present time.

WHEREFORE, the claimant respectfully prays and requests that these claims, as set

forth herein, be paid and allowed by the respondents.

DATED: December 15, 2010
Buffalo, New York

L-eo ardD. Za gnino-·~:;:; .._.
Attorneys for Craim~:::;:>-~
4819 South Parlv~ue
Hamburg, New York 14075
(716) 648-3020

14075' (716) 648·30ZOTelephone· (716) 648-3730Telecopier
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VERIFICATION

STATE OF NEW YORK )
)ss.:

COUNTY OF ERIE )

MARIE D. CALANDRA, the undersigned, being duly sworn, deposes and says:

I am the Claimant in the foregoing proceeding and that I have read the foregoing

Notice of Claim and know the contents thereof, and the same are true to my knowledge, except

as to those matters stated therein to be alleged upon information and belief, and as to those

matters, I believe them to be true.

'\1\ C-V~ 1) ~ tL\!~ 7l.~ )q
Marie 'D. Calandra \

Sworn to before me this

Notary Public

leonard. cagnino
Notary PUblic. ate ofNew York
Commlssi~n Expires Feb. 28"'<0 II

Ene County

SHA Aw.r-c 1407'> ~ (71fil fi4R-1020 Td~nh()n" * (7t6) 648-.17.30 TdC'conier
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IVlARTIN A. POLOWY
ACTING COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE

CHRIS COLLINS
COUNTY EXECUTIVE

DEPARTMENT OF LAW

January 24, 20 II

THOMAS F. KJRKPArRICK

ACTING FIRST ASSISTANT COUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County ofErie, enclosed please find a copy
of the following:

File Name:

Document Received:
Name of Claimant:

Claimant's attorney:

Davis, Dashawn vs Frank A. Sedita, III,
Erie County District Attorney
Order to Show Cause
Dashawn Davis
ICN 10-B-2459
Elmira Correctional Facility
P.O. Box 500
Elmira, New York 14902-0500
Pro Se

Should you have any questions, please call.

Very truly yours,

INA.POLOWY

V_/·'l./cout:z
BVTHOMAS F,~KPATRlCK,JR.
Acting First Assistant County Attorney

TFK/mow
Ene.
cc: MARTIN A. POLOWY, Acting Erie County Attorney

95FRANKLIN STREET, ROOM 1634. BUFFALO, NEW YORK 14202-PHONE: (716) 858-2200- WWW.ERIE.GOV
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Application of
DASHAWN DAVIS, #10-B-2459,

AFFIDAVIT OF SERVICE

Petitioner,

-vs- INDEX NO. 1-2010-12414

FRANK A. SEDITA, III, ERIE COUNTY
DISTRICT ATTORNEY,

Respondent.

STATE OF NEW YORK)
COUNTY OF ERIE) ss.:

Dashawn Davis, being duly sworn, deposes and says, that:

He is the Petitioner, Pro Se, in the above entitled action,

and as such, hereby certifies that he has caused a true and complete

copy of the Foregoing Order to Show Cause and Petition and all

supporting papers upon which said Order was based to be served by

U.S; Mail, on the dated Subscribed below, to be served upon the

Respondent, Frank A, Sedita, III, Erie County District Attorney at

25 Deleware Avenue, Buffalo, New York 14202 and upon the Erie County

Attorney, at both addresses as follows: 69 Deleware Avenue, Buffalo,

New York 14202 and 95 Franklin street, Rm 1634, Buffalo, New York

14202. .I " -< (
ILft/)/&;"(P' IC--ii~",v(l~

DASHAWN DAVIS #10-B-2459
PETITIONER PRO SE

f.\NI\I KFIOTZER
Notary Public, State of New York

Chemung County No. OH(R5065733

Sworn to before me on this

yltL day of 0h; , 2011.

n ). -r:
(/~7/h :{AChL/2)
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

IN THE MATTER OF THE APPLICATION OF
DASHAWN DAVIES, #10-B-2459

Petitioner,

-vs-

FRANK A. SEDITA, III, ERIE COUNTY
DISTRICT ATTORNEY,

Respondent.

SUPREME COURT, ERIE COUNTY

HON.I)AULA L. FEROLETO, JUSTICE PRESIDING

APPEARANCES:
Petitioner, Pro Se
DASHAWN DAVIES, #10-B-2459

ORI# NY 0140151

ORDER TO
SHOW CAUSE

RETURN ON
PAPERS ONLY

Index No.
I-2010-l2414

This ex parte matter was referred to my attention at a Term of the Supreme Court,

Erie County.

Upon the reading of the petitionforreliefpursuantto Article 78 ofthe Civil Practice

Law and Rules, sworn to on November 30, 2010, with accompanying exhibits, and it appearing; that

the above referenced petitioner, DASHAWN DAVIES, a sentenced inmate, having made application

pursuant to section 110I(f) of the CPLR, seeking poor person status and requesting a reduced filing

fee,
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LET RESPONDENT SHOW CAUSE at a Special Term of the Supreme Court to

be held in and forthe County ofErie on February 4, 2011 before the HON. JOHN lYIICHALSKI,

Acting Justice ofthe Supreme Court, in Part 18 at 25 Delaware Avenue, Buffalo, New York, WHY

the relief requested in the Petition should not be granted.

IT IS ORDERED that the production of petitioner or appearance by or on

behalf of the respondent on said return date is not required, and the matter shall be deeided

on all papers submitted to the Court prior to said return datc-L and it is further

ORDERED that since the petitioner lacks sufficient means to pay the full filing fee

ordinarily required in the prosecution of an action pursuant to Article 78 of the CPLR, the

petitioner's application for reduced filing fee is hereby granted; and it is further

ORDERED that the petitioner will be permitted to pay a reduced filing fee offifteen

dollars ($15.00) to proceed with this action. This fee shall be assessed against the petitioner as an

outstandiug obligation and collected by the facility in which the petitioner is lodged; and it is further

ORDERED that the petitioner is not required to make an initial payment ofa portion

of the reduced filing fee; and it is further

ORDERED that in the event the petitioner should receive an unfavorable decision,

said petitioner is hereby granted poor person relief pursuant to Article 11 of the Civil Practice Law

and Rules for the limited purpose of filing a Notice of Appeal in the Eric County Clerk's Office

without paying the fee required by CPLR 8022(a); and it is further

-2-
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ORDERED that a waiver of fees for service by publication, for stenographic

transcripts, or for any other cost or fee related to this proceeding in this Court shall only be granted

upon a separate application to the Court, on notice to the County Attorney ofErie County, pursuant

to CFLR 110I, showing the need therefor; and it is further

ORDERED that service of a signed and executed copy ofthis Order to Show Cause,

by ordinary First Class mail, upon the named respondent, Frank A. Sedita, III, Erie County District.

Attorney, on or before January 7, 2011 be deemed adequate. In addition, the petitioner, on or

before said date, shall similarly serve the Erie County Attorney, 95 Franklin Street, Room 1634,

Buffalo, New York 14202; and it is further

ORDERED that it shall be the responsibility of the party seeking an extension

of time to serve papers or seeking an adjournment of this matter to make sueh request for an

extension oftime or an adjournment to AetingSupreme Court Justice Michalski and any party

receiving an adjournment shall notify the other party or parties of said adjourned clate; and

it is further

ORDERED that it is the petitioner's responsibility to:

(a) Serve a signed and executed copy of this Order to Show Cause, the petition

and any supporting papers as authorized above or by personal service. The reduction of the filing

fee herein does not authorize court personnel to provide photo-reproduction services, nor service of

papers on behalf of a pro se litigant, as these services are not statutorily authorized under a grant Df

poor person relief (CFLR 1102).

-3-
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(b) Submit the original proof of service to the chambers of the Han. J ohn

Michalski, 25 Delaware Avenue-Third Floor, Buffalo, New York 14202 at least eight (8) days prior

to the return date; and it is further

ORDERED that a copy of any answer or response shall be served upon the

petitioner not less than five (5) days before the return date. The original of any such answer 0;

response is to be delivered to the chambers of Acting Justice Michalski not less than three (3) days

prior to said return date.

DATED:

GRANTED:

Buffalo, New York
iC"

December ~,2010

HON. PAULA L. FEROLETO
Justice of the Supreme Court

-4-
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SUPREMS COURT OF THE STATE OF NEW YORK
COUN'X'Y QF BlUE: SI?/3CIAL TERM

----- ,-~-----
In the N<lttar of the Application of
J)1\SHAWl'i D1\ \lIEiS t

Petitioner,

IiCR~' ro-$.N!' 'lO i\Rl'Iilli 78
of ,liwCivil Practice 'taw,end RuleG

-erija:l.nst-

~RANK A. $EDITA, 111, ERIE
COUNTY DIS'rlUCT ATTORNEY,

---......,.------
TO THE SUPReME cousr Of THE STA'l'E OF NEW YORK:

Thia 18 • special proceeding brought pursuant to Article 78 of

the civil Practice Law and Rule. in the nature of MandamuB,

specifically Mandamus to Compel.

VENUE

Pursuant to 7B04(b) and505(b) of tbe Civil Practice Law Bnd Rule.,

Dash.wD Davis (petitioner), i. B Prisoner of the Stat. of New

York under the custody'Of thB De~.rtm8nt of Correctional Services at

Comm. 3D-1 
Page 36 of 75



Elmira Correctional Facility, P.O. Box 500, Elmira, New Yor'k 14902.

His Departmental Identification Ntinlber (DIN) is • 10-8-2459.

Frank A. so d ite . III (Respondent), is the ELie County District

Attorney charged with effecting determinations relating to withholding

and release of s~ized properties associated with criminal cases and

remedying violations further associated with said properties.

STATEMENT OF FACTS

On September 20, 2009, Petitioner was arrested in the ~ity of

Buffalo, by City PolicE, and charged in two separate Felony Complaints,

Numbered 09-1931-.20 and 09--117.85-18/ wi t h criminal 'offenses, inter

a Li.a . Possessing illicit dr u q s .

The arrest was based upon seizures, iollowins a traffic stop, of

alleged Controlled Substances,' including Cell Phones, Paraphernalia

$2.051.00 dnd $9.860.00.

~rhe aforementioned seized items wher'efore were photographed by

L6W Enforcenlent arld the ~hoto9raphs of the items were subsequently

intro~uced into a crinlinal Benth Trial of the case before the HonOl'abl(3

P,U8SE:~] J p, BU;3caS1io/ SUi:Jrf:me court .rue t i c e. of Erie c oun t.y, under the

cover of Erie COllnty IndictIT1snt ~rp. 09-2607{ on or about June 17, 2010.

Respondent rlever suggested a potential Fdrfeiture of the items seized

nr ~nm:)liprl with ~nv n'F thp Fnl~feitur0 rules to wj.thhold said items.
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Petitioner unsuccessfully and rep~atedly sought by ~ritten

correspondences addressed LO Respondent, dated September 11, 2010 and

October 29, 2010/ release of his Property or tile items aforementioned

from said Respondent and particularly described said items as Ca ) Cell

Phone Chargers, a Nokia Cricket Cell Phone with rony Hawk Cover,

a Verizon Casid Cell Phone, a Motorola Boost Mable Cell Phone, and

his u.s. Currency derived from both instances aforementioned, totaling

SI1. 911. 00. His correspondences we~8 specifically directed by U.S.

Mail, to District Attorney Sedita, III~

acknowledged in either event.

His ~orrespondences were not

In support of his petition your Petitiotlcr hereby attactlss a true

and complete copy of a criminal Discovery response Vrovided by

Respondent during the previous criminal proceedings that itemizes his

property currently withheld from him improperly .. see Exhibit

cxusz OF ACTION

It .4 II

RespOtldent llciS no inh~rerlt or Lawful Auttlority to withllOlc} the

Petitionerts Pr0b>erties. ~e:::- CPLR IJll~ PL /J,80.10; see el eo Pi.::O l) .l 0 v ,

,Jocobson, GO A. D. 3d 1326 (4th Dept. 20(9).

Petitioner has his Property improperly withheld from i,im in violatiort

of CPLR 1311 and rl 480.10, governing Forfeiturem whicll pr?vides, in

pertinent pa~t (underscored):

CPLR 1311 fORFEITURE ACTIONS

1. A civil r3.ction lTay b2 CC'JlTIH1G2C.l b}' th~·! claim.iJlj at.{;lD~ric'lte auer-Grity 2Ja.i.1!.st a
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tJ1e t-U:stitutEci f:JrC02CX:S· of a crirrci &1 it15t::lI.n-el"J-ta.lity of a crins, or tile P~e.l Prq:erty
instrufffitaJity of a crirre or to l:.12c:JIJer a !leney' ]Lu;;rrent in {.~m arra..nt E.quivaJ€nt to tile prq:ai:y
of ""hidl ccnst.itutes the i.xcx.'Sx;r,Js of a crine I at" the Hs.-9..l. Prq~rt}' insttun:~nLcl1ity of a. crirre.
A civil Action Hay L'E: camenc2d EK.JClifl..st a rcn-crurdret Cef(':TI1:mt. to t"e::avel" the rrq:.:er·ty h~lid1

CC'llStitljtf2£ ths ptlXi.:;t:.-'ds of 2. CdJTE:{ the 61.10sUtut.e5 pr-co;;ecl; of acciITE',O-L'1 instn.1.1TI1t:tl1i::1 of
a crnre. or the R('c:l1 Prq::erty .instrurental.it.y of a crirre pwVi.c}.:d, h:we.'1/8e, tn3t a J1X1]nrJ1i: of
Ebl.-£eitun:~ fJrE-di.c::lt~:d 14:a1 'c..lau.::B (A) of 5lb~;aro¥d[JI (iv) of ,~JIc~.h (B) ofE.LL-clivisicn thr8:?
herEOf Soall b2 limiteD to the arrrunt of the p='Gds of the crirre, f1JW actim under this Article
nust. t:.e o:rnfEf':o...·"'d 'Inthin five ye"xs of 'd:e Can11lt~5i.cn of the cr.irre ari] ,.shall te civil t nm:c:ial,

an:3 in l?ermlO3m in rature ard ehill not b8 CEem3d to ce a fB"uty or crirmral. Iorfei.tuu, for any fw.1cuc'E,.
&~rarr [:,.s OlI-JE..RV..ITffi FPCNIDED SFECIF'~OLLY BY statute, tl1e i.Jl1.:x:t:.~..injS t.rn:1c'r. this Article ,':Tall De
sovemo.d by this maple: '"

The optimum words explicated by CPLR 1311 (1) may be ~rope~li inferred

from the words 11 Exce~t as otherwise specifically pr~vided by statutep

These words cr2att~, dnd essentially aI,lude to, specific statutory

exceptions to the ~eneral rulet yoverniny ~art,icularli II Felony

COI1trolled Substance Offenses. 11 see PL 480.10 (Procedur0s).

Article 480 of the Penal "Law 8l1thorj.ze Respondelll to Vreserlt before

. . 1
r3. crlmlna .., Grand Jury any suggestion of a Forfeiture in wtlich C,~S2 d

Gra~d Jury may return a Speci~l Forfeiture Informa'tion,IC. In addition,

SUPf:2:I:soE.:din':j r'or£eiture inter-mat.ion which, in ei t.h e r Cd3(::/ must; b:::

acconl~li3l1ed before a criminal jUdsmeilt is made illtt12 case,ld.

Objectively, all of the rudirnerlts of tiJ8 ~urpo~es of the Grana Jury

i~ ~yualli irlcor~orat0J into Article 130, irlclu~in9 the NJtice COi:ldone[lt.

(al":€! N.Y~ Con':3t~ t.v i: , Ii Sf.~ct:.ion 6, u~s. Con s t . fou:cl(h:~nl:..h F-Jflh)l1dltient) ..

Ne\{ YcrJ~ Appellate DivisioD l FOUltt! D~partrr!ent ackrlowled~ed Pot,tE!itut"s

of a criulinal Defendant's Money or Property ifl the contGxt of a direct

appeal from a criminal Judgment of cunviction.
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improperly of his Currency based on a violation of the Procedures

set forth under Article 480 of the Penal Law. The District Attor-

ney conceded a failure to comply with that Law and the court

agreed,Id

The Jacobson court held that the prosecutor's failure to

comply with the Forfeiture Procedure required vocation of the

Forfeiture,Id 60 A.D .. 3d 1326, supra. In addition, the appellate

court acknowledged that even though the issue had not been prese-

rved for review [CPL 470.05 (2)] that the failure to comply

with PL. 480.10 is a non-waiveable defect in the mode of the

procedure for which preservation is not required. (citing People

v. Patterson, 38 N.Y. 2d 288, 295).

Here, the District Attorney or Respondent's introdution

of only photographs of the items seized during the criminal

trial, as opposed to the actual items themselves, and Respondents

failure to comply with the Statuorily prescribed procedures

governing Forfeiture, commands that Petit~oner herein be given

his property promptly.

WHEREFORE, it is respeotfully prayed for an order compelling

Respondent to provide Petitioner with his Property as set-forth

herein.

DASHAWN DAVIS # 10-B-2459
PETITIONER PRO SE

(VERIFICATION ATTACHED)
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V-E-R-I-F-I-C-A-T-I-O-N

STATE OF NEW YORK)
COUNTY OF CHEMUNG) 55:

Da e h a wn Davis I b ei n q duly sw o rn I deposes a.nd says; I have p r opa r e d J

read and reviewed the foregoing petition and the same is true to the
best of my knowledge and belief.

Sworn to before me on this3n-c y of -YJ (,~)J //,
/"-~ ~~)Notary Publi

JD/u'
, ~l-(j.O'

n. .: Q
! UV;AIi0vV1- I(Av"J>

OASBAWN DAVIS, • 10-8-2459
PETITIONER PRO SE

ANI\! K.ROTZER
Notary Public, State of New York

Chernung County [\]0. 01 K.R5065733
«< "',, ic-o i • Expires Sent o 'N})hl,;onld11:;::',::'llOll t'~ ...... ~-! '""", y } e , ~I AC/ /
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OFFICE OF THE ERIE COUNTY DISTRICT A'ITORNEY

FRANKA. SEDITA, HI
DISTRICT ATTORNEY

March 29, 2010

ROBERT CUTTING,. ESQ.
389 TREMONT STREET
N. TONAWANDA, NY 14120

Re: People v. Dashawn Davis
Indictment No. 02607-2009

Dear Mr. Cutting:

Enclosed please find the f o l Low.i.nq property, provided
pursuant to your timely Demand for Discovery, received March 23,
2010, at the District Attorney's Office:

1. Property Report No. 302470, Seized Asset Receipt:
$9 .. 860.00;

2. Property Report No. 302475, Seized Asset Fecel.pt:
$2,051. 00;

3. Property Report No. 302476, four cell phones;

4. Property Report No. 302477, Items 1-6:
miscellaneous proper~y seized at 249 Tren~on

Avenue; Item 7: keys recovered from defendan i: ' s
person or vehicle, and u sad to enter 249 Trencon
Avenue and to open lock box in kitchen;

r-----_

5. Property
caliber

Report No.
revolver

302501: Colt
(with holster

.357 magnum
and five

6.

7.

8.

cartridges);

CPS Lab No. 09-06915, Report No. 1: cocaine;

CPS Lab No. 09-06915, Report No. 2: marihuana;

CPS Lab No. 09-06942, Report No. 1: gun s wab ;

9. CPS Lab No. 09-06942, Report No.2: revolver
operable;
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ROBERT CUTTING, ESQ.
March 29, 2010
Page Two (2)

10. CPS Lab No. 09-06942, Report No. 3: hydr ocodoue ,
cocaine;

11. CPS Lab No. 09-06942, Report No .. 4: gun swab;

12. CPS Lab No. 09-06942,
residue (digital scales);

Report No.
marihuana;

5: cocaine

13. Photographs (photocopies) including exterior and
interior of 249 Trenton Avenue, and evidence
sei zed therefrom, including digital s oaLc s with
cocaine residue, hydrocodone tablets, $ 9, 860. U. S .
currency, loaded revolver, holster, 5 cartridges
in cylinder, keys, miscellaneous paperwork,
paraphernalia, name "Davis U on mailbox;

14. New York State Division of Parole "Certificate of
Release to Parole EligibilityU for "Dashawn Davis
06B2605" for date of release: 7/1/08.

Very truly'yours,

BY:
Attorney

GP/do
Enclosure
c: HaN. RUSSELL P. BUSCAGLIA, J.S.C. (with enclosures)
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIB: SPECIAL TERM

In the Matter of the Applic,'tion of
DASHAI'iN DAVIS,

Pet.itioner,

Ern A J(ffi1lEI\IT HR9J1INr ro
PLU: 1101

-uftinst-

FRANK A.SEDITA, III, ERIE
COUNTY DISTRICT ATTORNEY,

APPLICATION TO PROCEED AS
A POOR PERSON

Pespondent~

STATE OF NEW YORK)
CCUNTY OF CHEMUNG) ss.:

Dastlawll Davis, being duly swarTI, deposes arId says, ttlat:

He is the Pro Se Petitioner, in the above entitled action, and

as such, TIlakes this affidavit in support of his request for

permission to Proceed herein as a poor Peraon or Reduced Filing

Fees (CPLR 1101).

That" he is a Prisoner under the custody of the state of New

York Department of Correctional services and intends to ctlalleng8

a determination of the Respondent wittlholding Personal Property in

_violation of tIle criminal Foffeiture Statllte (PI 480.10).

That currently he recEives no income, e2cclusiv~ of his

correctional facility wages.
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That he own s the following valuable property (other than

miscellaneous personal pcoperty): None

That he has no savings, property, assets or income other than
as set forth herein~

That he is unable to pay the filing fee for this action or

p r o c e e di n q ,

!:Phat n o o t h e r person who is able to pay the tot.al fQ8 han 6

beneficial interest in the results of this action or proceeding_

That the facts of the case presented are described fully in

my annexed Petition and Exhibits.

That I have not made any other reguest or prior application

f,or permission to proceed as a Poor Person.

DASHAWN DAVIS K lO-B-2459.
PRTITJOlJER FRO SE

Sworn to llefore me on this
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INrlP,'J'E' AUTBOFIZ,r\TIGN

I, Daehawn Davis, # 10 .... g-2459 J hev.ir«, mad(: en .aPi:i.licat.iol1 to the SUf..1reni&

court of the state of Ne\o-; York., EJ:"i~,: County, for F'~rmission to Proceed as a poor

Peraon.and Reduced filing fees, in a Proceeding entitled Dashawn Davia v. Frank A.

S~d:i ta,J III, Eri~ county DifJtrict Attorney I authol;ize as f0110\\I,3:

I ,authcn-izf,;; &nd l;OgU€'~t the Commissioner of correctIone C1t~ any agent tl'l?r~:of

Eor the Correction,nl Facility when; I am Incarcerat.ed or of any oth"r Con:ectional

Facility whet'., I have been incar'cen,ted during oix montho prior to thi!'\ applic"r,ion,

to .lend to the cJ."rk of til", COIJi.""t a c"rtified CO?y of my facility trust fund account

statement OJ:' Inst i tutional equivalent for that period.

1 f1.1L·the); authorLze the u{.lp:copc1.ate. reJ?ref)~nL4tiv8 of. th-8 Cormni.:-,:wioner ext

COL.t'<'Jctlons at' the Ccn:Clct:ional "acUity "hore I om being 11,,1d N' haV'.' bNm held

for the l"st six months, as autMorL:" by cplt' HOl( f) (2), to deduct thO/;1C arnounts

0$ directe·d by the courr; , trom my corr;ectional' ,i'acility '.('ruQt tund account or from

ani $~uivalQnt 0ccount~

1. furth;?J: t.;mcl::n:..3tiliD() that this al)thcriza.tJoD [.hall apply to any (;Qr.'t;iilc.-:tlcnal

F',:l.cility that I may 5ubs.equf'.mtly be t:.ransf~:}r:c~'X:i to ,

I U.'{.it~·R.C:U.7\t..'D IJliJl,T liBE E'~iT1PE ["TLJN~ FFE [,03 DfIEPNINED J~\f) CHj)~PEO p;y -'If·jE ct"Uil' bILL HE: PAl d
Ii\; It\!&;IAL[j'l"N,IIS ElY PrJ.i.O"WfrC Ct:'l::O:IIQ"-!S FH..'1·l ~~~y o:PF:E:(:n:cr~\L F<tCIJ.J:ITY 'lRl.GT NICCNI' CR 1'.[:::) F(UIVJ\LEtIJf
ITHf:1-£CF EVEN IF r~;YF'2TT.r.rCN IS .l)I::}'{lC:SaJ CR DEMJED ~

I.· ,
;0{vJ.t>u~''-·

DASH AWN DAVIS #10-D-2459
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******************************~*****

KICS~'180

NYSID: 8621750Q
DOB: 07/03/88

FULL NAME: DAVIS DASHAWN
DIN: 10B2459

ICAS SYSTEH
NYS DEPT OF CORRECTIONS

209-INHATE BALANCE SCREEN
PHONE: ( 607 ) 734 3901 EXT:

FAX: ( 607 ) 734 3901 EXT:
CURRENT FACILITY: ELHIRA C &

12/07/10
12:05:53

3308
3199
RC

SPENDABLE BALANCE: 95.20-

* ENCUMBRANCES "
* TOTAL: 325.00 *
* COLLECTED: 160.03 *
* OUTSTANDING: 164.97 'k

************************************

ANOTHER LOOKVP - KEY NEXT DIN PRESS <ENTER>

OLDEST
I I
I I
I I
\/

NEWEST

SPENDABLE FOR LAST
SIX HONTHS

0.00
0.00
0.00
4.14
3.15

106.41

TOTAL DEPOSITS FOR
LAST SIX MONTHS

0.00
0.00
0.92
8.50

13.96
320.48

NEXT DIN:
RETURN TO MENU PRESS <PF3>
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MARTIN A. POLOWY

ACTING COUNTY ATTOR."fEY

Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE

CHRIS COLLINS
COUNTY EXECUTIVE

DEPARTMENT OF LAW

January 24,2011

THOMAS F. KIRKPATRICK, JR.
ACTING FIRST ASSISTANT COUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name:

Document Received:
Name of Claimant:

Claimant's attorney:

Hardy, Nina M vs Erie County Sheriff's
Department
Summons and Complaint
Nina M. Hardy
5629 Kippen Road
East Amherst, New York 14051
LindyKorn
1904 Liberty Building
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

INA POLOWY

g ri co:!Att7

R . OM S~;KP;~RICK_ JR.
A~ting Fi;st Assis\arr(County Attorney

TFKlmow
Enc.
cc: MARTIN A. POLOWY, Acting Erie County Attorney

95 FRANKLIN STREET. ROOM 1634. BUFFALO, NEW YORK 14202- PHONE: (716) 858-2200- WWW.ERlE.GOV
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,AO 440 (Rev. 02/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

NINAM HARDY

Plaintiff

v.

ERIE COUNTY SHERIFF'S DEPARTMENT

Defendant

)
)
)
)
)
)
)

Civil Action No.

nR1GIN. A1" \ 'f ',"'"

cv

SUMMONS IN A CIVIL ACTION

To: (Defendant's name and address)

ERIE COUNTY SHERIFF'S DEPARTMENT
10 DELAWARE AVENUE
BUFFALO, NY 14202

A lawsuit has been filed against you.

Within 20 days after service of this summons on you (not counting the day you received it) - or 60 days ifyou
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) - you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure, The answer or motion must be served on the plaintiffor plaintiff's attorney,
whose name and address are: LINDY KORN, ESQ,

LAW OFFICE OF LINDY KORN
ELECTRIC TOWER
535 WASHINGTON ST" 9TH FL
BUFFALO, NY 14203

Ifyou fail to respond, judgment by default will be entered against you for the relief demanded in the complaint
You also must file your answer or motion with the court.

CLERK OF COURT

,.'
: '

Signature ojCleflc or Deputy Clerk

Date:
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

Buffalo Division

NINA M. HARDY,

Plaintiff,

v.

ERIE COUNTY SHERIFF'S DEPARTMENT

Defendant.

PRELIMINARY STATEMENT

Civil Action No.

I. This is an action for damages sustained by a citizen of the United States against

police officers of the Erie County Sheriffs Department, who unlawfully and without probable

cause detained, questioned and harassed the plaintiff on the basis of her race.

2. The action is against the Erie County Sheriff as the supervisory officer

responsible for the conduct of the defendants and for the Sheriff s failure to take corrective action

with respect to department personnel whose vicious propensities were notorious, to assure proper

training and supervision of the personnel, or to implement meaningful procedures to discourage

lawless official conduct, and against the County of Erie, New York State, as the employer of the

police personnel, which is sued as a person under 42 U.S.C. § 1983.

JURISDICTION AND VENUE

Eighth, and Fourteenth Amendments to the Constitution of the United States.

4. This Court has subject matter jurisdiction of the action under 28 U.S.C. §§ 1331,

1343(a)(3), (4).
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5. This Court may also exercise supplemental jurisdiction over the plaintiffs state

law claims that arise from the same facts and circumstances under 28 U.S.C. § 1367.

THE PARTIES

6. The Plaintiff is an African American female currently residing at 5629 Kippen

Road, East Amherst, New York 14051.

7. The Plaintiff is currently employed as a Sales Coordinator at Ingram Micro which

has a facility located at 1759 Wherle Drive, Williamsville, New York. At all times relevant to

the allegations of this complaint the Plaintiff was a citizen of the United States, and a resident of

Erie County, New York.

8. On information and belief the Erie County Sherriffs Department is an agency of

Erie County, New York, with a main office located at 10 Delaware Avenue, Buffalo, New York

14202.

9. At all times relevant to this action, defendant "John Doe" was a police officer

employed by the Sherriffs Department. This defendant's name is currently unknown to and

undiscoverable by plaintiff. The plaintiff will amend this complaint to state the true name of

"John Doe" as soon as possible.

a. At all relevant times this defendant was acting as the agent, servant, and

employee of the Defendant, County of Erie.

b. This Defendant Sherriff of Erie County is sued individually and in his

official capacity.

10. At all times relevant to this action, the Defendant Timothy B. Howard was the

duly elected Sheriff of the Erie County Sheriffs Department. In this capacity, the Sheriff was:

2
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a. The commanding officer of Defendants "John Doe," and was responsible

for their training, supervision, and conduct.

b. Responsible by law for enforcing the regulations of the Erie County

Sheriff's Department and for ensuring that Erie County police personnel obey the laws of

the State ofNew York and ofthe United States.

c. Acting as the agent, servant, and employee of the Defendant County of

Erie. This defendant is sued individually and in his official capacity.

II. The Defendant County ofErie is a municipal corporation within the State ofNew

York and, at all relevant times it employed the other defendants in this action.

12. At all relevant times and in all their actions, the Defendants were acting under

color of law and pursuant to their authority as police personnel.

FACTUAL ALLEGATIONS

13. On May 7th
, 2010 at approximately 2:45 p.m., while on a lunch break from her

place of work, Ms. Nina Hardy, the Plaintiff, entered the Best Buy store located at 4401 Transit

Road, Williamsville New York, 14221.

14. While the Plaintiff was in the Best Buy store the Plaintiff made arrangements to

purchase an item and, while still in the Best Buy store, proceeded to print out what are known as

"Reward Zone" coupons to help defray the cost of the item, a camera. The Plaintiff had earned

these "Reward Zone" coupons through her continuous shopping at this store over a period of

years.

15. At the time the Plaintiff had two coupon "accounts" with Best Buy. One of these

accounts was a Silver Status premier account, which the Plaintiff merited due to the amount of

income spent at Best Buy.

3
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16. The Plaintiff was unable to complete the transaction at this time as she needed to

return to her job. The Plaintiff asked that the camera be held for her until 5:30 when she would

come back after work, with her printed out coupons, to complete the purchase of the camera and

pick it up.

17. At approximately 5:35 p.m. on May 7, 2010, the Plaintiffretumed to the Best Buy

store, approached the register where she had been earlier, and asked for the camera. The sales

representative at the register worked to complete the transaction for the Plaintiff, but had some

technical difficulty in entering the Plaintiff s "Reward Zone," coupons and called the store

manager over for assistance. When the store manager carne to the register he did not

immediately resolve the coupon entry issue. Rather he circled around the register observing the

Plaintiff. A few moments later two Erie County Sheriffs deputies came into the store.

18. The Plaintiff completed her transaction, and lawfully proceeded to leave the store.

She was stopped at the entrance to the store by the Erie County Sheriff's deputies who told the

Plaintiff that she needed to come with them. At this point the Plaintiff was extremely bewildered

as she had no idea what the deputies could possibly want with her. The Plaintiff asked the

Sheriffs Deputies what it was they needed to speak with her about, but the deputies brushed her

off saying that they would tell her once they got some information from her.

19. At this point all patrons and store staff in the vicinity of the front of the store

began gawking at the Plaintiff as if she had committed a crime. The Plaintiff was now extremely

embarrassed and humiliated as well as becoming frightened. The Sheriffs Deputies herded the

Plaintiff into a side room in the store and detained and interrogated her for approximately an

hour.

4
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20. During this interrogation the Sheriff's deputies informed the Plaintiff that she had

been at the Galleria shopping mall earlier in the same day and that she had committed some kind

of theft there. The Sheriff's deputies attempted to extract a confession from the Plaintiff by

attempting to convince her that she was the person from the Galleria Mall thefts. The Sherriffs

deputies did this by describing the individual in question as a "black girl with blonde hair."

21. The Plaintiff's hair on this occasion was almost black. Nevertheless, the deputies

insisted that the Plaintiff could have changed anything about her identity. At this point the

Plaintiff offered to Sherriff's Deputies her identification, the receipt for the camera she had just

purchased as well as her workplace phone number so they could call reliable witnesses who

would verify her location during the time of the alleged thefts at the Galleria. The deputies

refused this material and kept the Plaintiffin the roanl.

22. The Plaintiff now felt extremely fearful and was verging on panic.

23. The Sheriff's deputies also searched through the Plaintiff's personal belongings

allegedly looking for a "stolen credit card" which was supposedly used at the Galleria earlier.

24. There were closed circuit surveillance cameras in the store. However, the Best

Buy manager acted as if he was unsure of how to operate these devices and further refused to

verify the Plaintiff's story by approaching the staff at the customer service desk who had been

there when the Plaintiff came in earlier on this day. The Plaintiff was now very worried and

anxious that she may be taken to jail.

25. The Sherriff's deputies were not pleased that they could find nothing

incriminating on the Plaintiff. As they finally released her from the room, they informed the

Plaintiff that a detective would be in contact with her. This statement made the Plaintiff
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apprehensive about going home at all in fear that a law enforcement officer would be coming to

her home and thus causing her embarrassment with her neighbors.

26. This episode was an ordeal that left the Plaintiff extremely demeaned, humiliated,

mortified, fearful, outraged and emotionally distraught.

27. As a result of the action of the Sheriffs Deputies described above, The Plaintiff

experienced humiliation, emotional distress, pain and suffering, and was otherwise damaged.

CLAIM FOR RELIEF

28. The actions and omissions described above, engaged in under color of state

authority by the defendants (including the Defendant County Eire, sued as a person and

responsible because of its authorization, condonation, and ratification of the acts of its agents),

deprived the plaintiffof rights secured to hereby the Constitution of the United States, including,

but not limited to, the plaintiffs:

a. Fourth Amendment right to be free from unlawful seizure ofher person;

b. Fifth and Fourteenth Amendment rights to due process of law, including

the right to be free from unjustified and excessive force utilized by police.

PRAYER FOR RELIEF

Plaintiff demands the following relief:

A. Compensatory damages in the amount of$200,000.00.

B. Punitive damages in the amount of$I,OOO,OOO.OO.

C. Attorney's fees pursuant to 42 U.S.C. § 1988.

D. An award ofplaintiffs costs of suit.

E. Such other relief that this Honorable Court she deem just and appropriate under the
circumstances.
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Dated: December 16. 2010

Respectfully Submitted,
Plaintiff
By Her Attorneys

/7

cfri§yt{~~~74)
Attorney for Plaintiff
Electric Tower
535 Washington St., 9th Floor
Buffalo, New York 14203
716-856-5676
716-507-8475(facsimile)
E-Mail: Ikk75atty@aol.com

7

(]

C'
/7,

Jt~/lz~ 7/
CHARLES 1. MILLER, II, ESQ. (WD16579)
Attorney for Plaintiff
Electric Tower
535 Washington St., 9th Floor
Buffalo, New York 14203
716-856-5676; Direct 716-207-0125
716-507-8475(facsimile )
E-mail: c1miller2atty@aol.com
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MARTINA. POLOWY
ACTING COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE

CHlUS COLLINS
COUNTY EXECUTIVE

DEPARTMENT OF LAW

January 24, 20 II

THOMAS F. KlRKPATRICK, JR.
ACTINGFIRSTASSISTANTCOUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County ofErie, enclosed please find a copy
of the following:

File Name:

Document Received:
Name of Claimant:

Claimant's attorney:

Kulczyk, Mark vs County ofErie and
Erie County Re-Entry Task Force

Notice of Claim
Mark Kulczyk
11581 Walden Avenue
Alden, New York 14004
Andrews, Bernstein & Maranto, LLP
69 Delaware Avenue, Suite 1200
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

~~OLOWY

HJ1:~~
~THOMAS (KJRpATRlCK, JR.
Acting FirstAssi~untyAttorney

TFKlmow
Ene.
cc: MARTIN A. POLOWY, Acting Erie County Attorney

95 FRANKLIN STREET, ROOM 1634, BUFFALO, NEWYORK 14202- PHONE: (716) 858-2200- WWW.ERIE.GOV
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TATE OF NEW YORK
UPREME COURT: ERIE COUNTY

ARK KULCZYK

Claimant,
vs.

OUNTY OF ERIE
. 5 Franklin Street

uffalo, New York 14202

RIE COUNTY RE-ENTRY TASKFORCE

5 Franklin Street
uffa10,New York 14202

Respondents.

NOTICE OF CLAIM

PLEASE TAKE NOTICE, that the Claimant, MARK KULCZYK, hereby intends to

file a claim against the COUNTY OF ERIE and the ERIE COUNTY RE-ENTRY TASK

FORCE, and in support of said claim states the following:

1. The Post Office address of the Claimant is currently 11581 Walden Avenue, Alden,

New York, 14004 as he is incarcerated.

2. The attorneys for the Claimant are Andrews, Bernstein & Maranto, LLP, 69

Delaware Avenue,Suite 1200, Buffalo, New York 14202, Telephone (716) 842-2200.

3. The Claim arose as follows: In October of2010, exact date currently unknown,

MARK KULCZYK was laying on the top bed of abunkbed at the GraceHouse, located at

1932 Bailey Avenue, Buffalo, New York, 14211, when said bed gave out, and crashed to the

floor. Mr. Kulczyk was placed at the Grace House by the Erie County Re-Entry Task Force.

4. This incident was caused by the negligence, carelessness, and recklessness of the

COUNTY OF ERIE and/or the ERIE COUNTY RE-ENTRY TASK FORCE, its agents,

servants and/or employees as follows: Comm. 3D-1 
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a.) The Respondents, their agents, servants, and/or employees were

negligent in failing to maintain the premises and the property contained within

the premises in a reasonable and safe condition;

b.) The Respondents, their agents, servants, and/or employees were

negligent in creating and/or maintaining a dangerous and hazardous condition on

the premises;

c.) The Respondents, their agents, servants, and/or employees were

negligent in failing to remedy the aforesaid condition;

d.) The Respondents, their agents, servants, and/or employees were

negligent in failing to warn the plaintiff of the dangerous and hazardous

conditions in the subject of the premises;

e.) The Respondents, their agents, servants, and/or employees were

negligent in failing to inspect the bunk bed;

f.) The Respondents, their agents, servants, and/or employees or their agents

were negligent in failing to take proper measures to correct the dangerous

condition in the bunk bed;

g.) The Respondents, their agents, servants, and/or employees were

negligent in failing to observe the dangerous condition in the subject area; and

h.) The Respondents were otherwise negligent.

5. The claim for MARK KULCZYK is for personal injuries, conscious physical

and emotional pain and suffering, medical expenses, as well as consequential damages.

6. That by reason of the foregoing, Claimant MARK KULCZYK has been

caused to sustain, among other things, serious, painful and permanent injuries in and about his
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head, neck, and back; in that he is incapacitated from his duties and responsibilities. Claimant,

MARK KULCZYK, also suffered other injuries and complications as yet undetermined as a

result of this accident and, and by reason of the same, Claimant sustained damages in an

amount which cannot be reasonably calculated at this time.

7. By virtue of the negligence, carelessness, and recklessness of the COUNTY OF

ERIE and/or the ERIE COUNTY REcENTRY TASK FORCE, Claimant has also incurred

hospital and medical expenses, as well as other necessary related expenses, the amount of

which is undetermined to date.

WHEREFORE, Claimant demands relief in judgment on his behalf, and to receive

damages on the allegations previously stated herein in an amount as may be just and proper

based on the circumstances, together with the costs and disbursements of this action against the

named Respondents; and for such other and further relief as to this Court may seem just and

proper.

Dated: Buffalo, New York
December 28, 2010

By:

ANDREWS, BERNSTEIN & MARANTO, LLP
hi,. /!

../'.-'" , !

/ I' j iii ,',
,/ .: f

/' / t:..t./ 1,

Robert J. Maranto, Jr.
Attorneysfor Claimant
69 Delaware Avenue, Suite 1200
Buffalo, New York 14202
(716) 842-2200
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MARTIN A. POLOWY

ACTING COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE

CHRIS COLLINS
COUNTY EXECUTIVE

DEPARTMENT OF LAW

January 24, 20 II

THOMAS F. KIRKPATRICK, JR.

ACTING FIRST ASSISTANT COUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25,1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name:

Document Received:
Name of Claimant:

Claimant's attorney:

Sue/Perior Concrete & Paving, Inc. vs
Christopher C. Collins and Erie County

Notice of Claim
SuelPerior Concrete & Paving, Inc.
1500 Union Road, Suite 201
West Seneca, New York 14227
Gregory P. Photiadis, Esq.
Duke, Holzman, Photiadis & Gresens
LLP
1800 Main Place Tower
350 Main Street
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

~OLOWY
C%0u~
By: THOMASF.~"-ATRICK, JR.
Acting First Assistant County Attorney

TFK/mow
Enc.
cc: MARTIN A. POLOWY, Acting Erie County Attorney

95 FRk'JKLlN STREET, ROOM 1634. BUFFALO. NEW YORK 14202 -PHONE:(716) 858-2200- WWW.ERIE.GOV
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In the matter of the Claim of

SUEIPERIOR CONCRETE & PAVING, INC.,

Claimant

against

CHRISTOPHER C. COLLINS and ERIE COUNTY,

Respondents.

TO: ERIE COUNTY ATTORNEY
95 Franklin Street - Rm 1634
Buffalo, New York 14202

VERIFIED
NOTICE OF CLAIM

PLEASE TAKE NOTICE, that the Claimant, SUEIPERIOR CONCRETE & PAVING,

INC. ("SUEIPERIOR"), hereby makes claim and demand against ERIE COUNTY and Erie

County Executive CHRISTOPHER C. COLLINS (the "COUNTY EXECUTIVE") and states

upon information and beliefas follows:

1. The name and post-office address of the claimant: Claimant SUEIPERIOR

CONCRETE & PAVING, INC. is a corporation organized under the laws of the state of New

Yorkwith a post-office address of 1500 Union Road, Suite 201, West Seneca,New York, 14227.

2. The name and post-office address of the attorneys for claimant: The attorneys for

SUEIPERIOR are Duke, Holzman, Photiadis & Gresens LLP, Gregory P. Photiadis, Esq., of

counsel, with a post-office address of 1800 Main Place Tower, 350 Main Street, Buffalo, New

York, 14202.

1
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3. The nature of the claim: Claimant SUEIPERIOR makes claim for damages sustained by

the tortious and unlawful actions of ERIE COUNTY and the COUNTY EXECUTIVE. The

COUNTY EXECUTIVE has threatened and extorted SUEIPERIOR, demanding SUEIPERIOR

install new storm sewer culvert in the Town ofWest Seneca, and if SUEIPERIOR failed to do so,

the COUNTY EXECUTIVE would "blackball" SUEIPERIOR from any work in ERIE COUNTY. .

Acting under coercion and duress, SUEIPERIOR was forced to complete the project and has been

denied reimbursement for its costs and expenses in performance of the work. The actions of the

COUNTY EXECUTIVE and officials and agents of ERIE COUNTY as herein described are

unlawful, and form the basis of SUEIPERIOR's claims for fraud, tortious interference with a

contractual relationship, prima facie tort, violation of New York General Business Law §349,

violation of42 U.S.C. §1983, breach of contract, quantum meruit, and unjust enrichment.

4. The time when, the place where, and the manner in which the claims arose:

A meeting was held on October 15, 2010 between employees of SUEIPERIOR and

officials of the Town ofWest Seneca and officials of ERIE COUNTY, including the COUNTY

EXECUTIVE, Commissioner of Public Works Gerard J. Sentz, and Deputy Commissioner of

Highways Gary M. Zawodzinski. The purpose of the meeting was to discuss ERIE COUNTY's

storm sewers beneath East and West Road in West Seneca, which were badly deteriorated and

silted in. At this meeting, the COUNTY EXECUTIVE falsely stated that SUEIPERIOR had

damaged the sewer culverts during prior work it had done on the waterlines beneath East and West

Road, despite evidence that this was not true. The COUNTY EXECUTIVE threatened that

SUEIPERIOR must immediately provide the labor and equipment to install new sewer culverts,

and if SUEIPERIOR failed to do so, the COUNTY EXECUTIVE threatened "I'll blackball your

company so fast you'll never work in this county again." The COUNTY EXECUTIVE repeated
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this extortion, saying, "I'll blackball your company to the end ofthe earth so fast your head will

spin."

SUEIPERIOR and its affiliate Man 0' Trees Inc. are site and general contractors. A

substantial portion of their business comes from within Erie County. Faced with the prospect of

the COUNTY EXECUTIVE abusing the power ofhis office to prevent SUEIPERIOR from getting

any work in Erie County, SUEIPERIOR was forced to agree to the threats. Such extortion is an

unconscionable abuse of the power of the county executive office, and evidences a callous

disregard for the rule of law and due process of law.1 Under protest and duress, SUEIPERIOR

was compelled to sign a letter agreement with West Seneca and ERIE COUNTY to complete the

work.

SUEIPERIOR completed the work in November of201O. When SUEIPERIOR excavated

East and West Road and exposed the sewer culvert, it was demonstrated that the deteriorated

condition ofthe culverts was the result ofthe wear oftime and neglect ofERIE COUNTY, and not

anything SUEIPERIOR had done during its prior work on the waterlines. The sewer culverts

were decrepit, deteriorated, and badly silted in. In some sections, there was no culvert at all. In

other sections, hot water tanks, rather than culvert piping, had been used. ERIE COUNTY

officials were presented with this manifest evidence that the poor condition of the culverts was the

result of its own neglect over time, and not any actions of SUEIPERIOR.

In fact, ERIE COUNTY officials were present during the excavation and replacement of

the sewer culvert and had actual knowledge of the true condition of the culvert. Deputy

Commissioner Zawodzinski was present at times, as was Jim Wade from the Erie County

Department ofPublic Works. When asked by SUEIPERIOR employees why SUEIPERIOR was

installing new sewer culvert when there was no damage caused by their prior waterline

1 The COUNTY EXECUTIVE has engaged in similar tactics with other local businesses, threatening to blackball
them.
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installation, Wade responded that the situation Was"like the perfect storm." He then threatened

the employees that he would have the COUNTY EXECUTIVE call their boss again if there was a

problem. During the excavation and installation, West Seneca Engineer Mark Hummell admitted

to SUEIPERIOR employees that SUEIPERIOR was not the cause of the damage to the East and

West Road storm sewers. Subsequent to completion of the installation, Deputy Commissioner

Zawodzinski admitted to SUEIPERIOR's project manager that SUEIPERIOR was not responsible

for the drainage problems, but the COUNTY EXECUTIVE nonetheless refused to authorize

reimbursement.

Prior to the October 15, 2010 meeting, ERIE COUNTY was provided with evidence that

the condition ofthe storm sewers was the result of deterioration and the build-up of silt over time.

In early October, 2010, West Seneca and ERIE COUNTY officials met at East and West Road to

discuss the state of the county's storm drains. The town used one of its sewer cleaning trucks to

attempt to flush the storm drains. Four blockages were found. These blockages were evidence

that the storm sewers were silted in.

The fair and reasonable value of SUEIPERIOR's services is $49,561.16. SUEIPERIOR

has demanded payment for its services in this amount from ERIE COUNTY. ERIE COUNTY

has refused to make payment, despite the uncontroverted evidence that SUEIPERIOR was in no

way liable for the replacement of the sewer culvert.

Prior to the replacement ofthe sewer culvert, SUEIPERIOR completed a contract with the

Town of West Seneca for the replacement of the waterlines along East and West Road. During

this work in 2009, ERIE COUNTY initially sought to replace its sewer culverts, soliciting a bid for

the job from SUEIPERIOR. However, the county became nonresponsive and failed to

follow-through. SUEIPERIOR did replace a 410 foot section ofvery badly deteriorated culvert at

the direction ofthe Town ofWest Seneca. The town reimbursed SUEIPERIOR for this work. It
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was only after SUEIPERIOR was finished with its waterline work that ERIE COUNTY returned to

the issue, fabricating the accusation that the deteriorated and silted condition of the storm drains

was somehow the fault of SUEIPERIOR.

5. The items of damage or injuries claimed to be sustained: As a result ofthe actions of

respondents ERIE COUNTY and COLLINS as herein described, claimant SUEIPERIOR has been

damaged by, among other things, the value of services for the work SUEIPERIOR completed on

East and West Road, to wit, $49,561.16; together with additional damages, costs, and legal fees as

permitted by GBL §349 and 42 USC §1983; impairment to its contractual and business

relationship with West Seneca; the loss of the amount ERIE COUNTY has benefited from and

been unjustly enriched by the work on East and West Road; the infringement and deprivation of

SUEIPERIOR's constitutional rights, privileges, and immunities; and in the expenditures

SUEIPERIOR has made based on the false, misleading, and deceptive representations and

statements ofrespondents.

YOU WILL TAKE FURTHER NOTICE that claimant SUEIPERIOR demands payment of the

claim, and, unless the claim is paid within a reasonable time, limited for compliance by the

applicable statutes, it is the intention of claimant SUEIPERIOR to commence suit against ERIE

COUNTY and CHRISTOPHER C. COLLINS.
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DATED: January 10, 2011
Buffalo, New York

By:

DUKE, HOLZMAN, PHOTIADIS & GRESENS LLP

. ~~~
Gr~hotiadiS, Esq.
Attorneysfor Plaintiff
1800 Main Place Tower
350 Main Street
Buffalo, New York 14202
(716) 855-1111

VERIFICATION

STATE OF NEW YORK )
) SS.:

COUNTY OF ERIE )

Sworn to before me this
10th day ofJanuary, 2011

~d.~taryp~
Kimbarly It Roth

State ofNew York

My CQmmiSSj~~ ~~f;~~~~~\:)~~ ~~~~~JL~
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MARTIN A. POLOWY

ACTING COUNTY ATTORNEY

Mr. RobertM. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE

CHRIS COLLINS
COUNTY EXECUTIVE

DEPARTMENT OF LAW

January 24, 2011

THOMAS F. KIRKPATRICK, JR.
ACTING FIRST ASSISTANT COUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County ofErie, enclosed please find a copy
ofthe following:

File Name:

Document Received:
Name of Claimant:

Claimant's attorney:

Davis, Anthony S. vs County ofErie,
Erie County Sheriffs Dept., Timothy B.
Howard, Erie County Sheriff, et al

Notice of Claim
Anthony S. Davis
2057 Mt. Hope Road
Sanborn, New York 14132
John F. Maxwell
Maxwell Murphy, LLC ~

1230 Delaware Avenue
Buffalo, New York 14209

Should you have any questions, please call.

Very truly yours,

MA.IrnI'fA»OLOWY
A6tn;';;'ElWCountv Attorney

B~~ICK'JR.
Acting First Assistant County Attorney

TFKlmow
Ene.
cc: MARTIN A. POLOWY, Acting Erie County Attorney

95 FRANKLIN STREET, ROOM 1634. BUFFALO, NEW YORK 14202- PHONE: (716) 858-2200- WWW.ERlE.GOV

Comm. 3D-1 
Page 68 of 75



STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

In the Matter of the Claim of

ANTHONY S. DAVIS
2057 Mt. Hope Road
Sanborn, New York 14132

Claimant,

vs.

COUNTY OF ERIE;
ERIE COUNTY SHERIFF'S DEPARTMENT;
TIMOTHY B. HOWARD, ERIE COUNTY SHERIFF;
MARK WIPPERMAN, ERIE COUNTY
UNDERSHERIFF;
ROBERT KOCH, SUPERINTENDENT,
ADMINISTRATIVE SERVICES DIVISION,
JAIL MANAGEMENT DIVISION;
DONALD J. LIVINGSTON, ACTING
SUPERINTENDENT FOR ERIE
COUNTY CORRECTIONAL FACILITY,

Respondents.

NOTICE OF CLAIM

TO: Martin A. Polowy, Esq.
Acting Erie County Attorney
95 Franklin Street, Room 1634
Buffalo, New York 14202

Timothy B. Howard,
Erie County Sheriff
10 Delaware Avenue
Buffalo, New York 14202

Donald J. Livingston,
Acting Superintendent for

Erie County Correctional Facility
11581 Walden Avenue
Alden, New York 14004

Robert Koch, Superintendent
Administrative Services Division
Jail Management Division
40 Delaware Avenue
Buffalo, New York 14202

Mark Wipperman,
Erie County Undersheriff
10 Delaware Avenue
Buffalo, New York 14202
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PLEASE TAKE NOTICE, that the Claimant, Anthony S. Davis, claims and demands the

following against the Respondents COUNTY OF ERIE; ERIE COUNTY SHERIFF'S

DEPARTMENT; TIMOTHY B. HOWARD, ERIE COUNTY SHERIFF; MARK WIPPERMAN,

ERIE COUNTY UNDERSHERIFF; ROBERT KOCH, SUPERINTENDENT, ADMINISTRATIVE

SERVICES DIVISION, JAIL MANAGEMENT DIVISION; DONALD J. LIVINGSTON, ACTING

SUPERINTENDENT FOR ERIE COUNTY CORRECTIONAL FACILITY in accordance with the

requirements of the New York General Municipal Law §50-e:

1. The name and post office address of the Claimant is:

ANTHONY S.DAVIS
2057 Mt. Hope Road
Sanborn, New York 14132

The name and post office address of the Claimant's attorney is:

JOHN F. MAXWELL, ESQ.
MAXWELL MURPHY, LLC
1230 Delaware Avenue
Buffalo, New York 14209

2. The Claim of Anthony S. Davis is for personal injuries sustained through the

negligence and violations of the Labor Law of the State of New York, by the Respondents,

their agents, employees and contractors.

3. The time when and place where this Claim arose are as follows: On

November 1, 2010, at approximately 4:30 p.m., at the construction project located at Erie

County Correctional Facility in the Town of Alden and State of New York.

4. Claimant Anthony S. Davis was working as a union roofer for Grove Roofing with

offices located at 131 Reading Avenue, Buffalo, New York 14220, who, upon information and
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belief, had contracted with the Respondents, their agents and contractors to perform

construction activities at the Erie County Correctional Facility in Alden, New York. Upon

information and belief, the structures and property upon which such construction work was

being performed are owned by the Respondents.

5. Upon information and belief, the Respondents were the general contractors of

the construction site at the Erie County Correctional Facility, New York on November 1,2010

6. At approximately 4:30 p.m. on November 1, 2010, the Claimant Anthony S. Davis

was performing construction work when he was caused to slip, miss a rung and fall

approximately 12 to 16 feet from an extension ladder which he was descending to the ground

below. Claimant's fall was caused by the Respondents' failure to provide and place proper

safety devices to prevent him from falling from his elevated work surface or from striking the

ground below as well as Respondents' failure to properly construct and guard elevated work

surfaces upon which Claimant was required to work.

7. Claimant Anthony S. Davis was caused to suffer serious and permanent injuries

to his left foot including a highly comminuted fracture of the left calcaneus with flattening of

Bohler's angle, as well as injuries to his low back.

8. . The injuries to Claimant Anthony S. Davis have resulted and will result in past

and future medical expenses; past and future loss of earnings, fringe benefits, and

unemployment compensation; reduced earning capacity; past and future pain and suffering

and loss of enjoyment of life; past and future loss of household services; as well as other

damages.
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9. Claimant Anthony S. Davis was caused to suffer the above-mentioned injuries

and damages due to the negligence and unlawful behavior of the Respondents, their agents,

employees and contractors in negligently failing to provide Claimant with a safe place to work

and in failing to comply with §§200, 241 (6) and 240(1) of the New York State Labor Law when

the Claimant Anthony S. Davis was caused to slip, miss a rung and fall from a ladder while in

the performance of his duties as a union roofer in the employ of Grove Roofing, as a result of

the Respondents' failure to provide and place proper safety devices to prevent him from injury,

as well as its failure to comply with the rules and regulations promulgated under the New York

State Labor Laws.

10. The injuries of the Claimant Anthony S. Davis have resulted and will result in past

and future medical expenses including costs for hospitalization, surgery, medications, physical

therapy, rehabilitation, custodial care, diagnostic tests, radiological tests, follow-up medical

examinations; as well as medical and home equipment and devices; past and future loss of

earnings, fringe benefits, Social Security benefits and unemployment compensation; reduced

earning capacity; past and future pain and suffering and loss of enjoyment of life; past and

future loss of household services.

WHEREFORE, the Claimant, ANTHONY S. DAVIS, hereby claims and demands from

Respondents COUNTY OF ERIE; ERIE COUNTY SHERIFF'S DEPARTMENT; TIMOTHY B.

HOWARD, ERIE COUNTY SHERIFF; MARK WIPPERMAN, ERIE COUNTY

UNDERSHERIFF; ROBERT KOCH, SUPERINTENDENT, ADMINISTRATIVE SERVICES

DIVISION, JAIL MANAGEMENT DIVISION; and DONALD J. LIVINGSTON, ACTING

SUPERINTENDENT FOR ERIE COUNTY CORRECTIONAL FACILITY compensation for the
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damages sustained by reason of the wrongful, unlawful, negligent and careless acts and

omissions of the Respondents, their agents, servants and employees.

DATED: January 7, 2011
Buffalo, New York

JOHN F.MAXWEC(;:t'SQ.
-'~./ /

MAXWEI,.I:MURPflY, LLC
Attof~f'1Ys for Claimant
j'23o'Oelaware Avenue, /

~uffalo, New York 14209
(716) 885-1300
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VERIFICATION

ANTHONY S. DAVIS, being duly sworn, deposes and says: I am the Claimant above

named; I have read the foregoing Notice of Claim and know its contents; the same is true to my

own knowledge, except as to those matters therein stated to be alleged on information and belief,

and, as to those matters, I believe it to be true.

Subscribed and sworn to before me
this ---'fL day of January 2011.

~
MAXVJHI MlTRPHV
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