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COUNT F ERIE
MARK C. POLONCARZ

MICHAEL A. SIRAGUSA MICHELLE M. PARKER

COUNTY EXECUTIVE

COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH.

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
MEMORANDUM
TO: Robert M. Graber, Clerk, Erie County Legislature
FROM: Michelle M. Parker, First Assistant County Attorney
DATE: June 6, 2013
RE: Transmittal of New Claims Against Erie County
Mr. Graber:

In accordance with the Resolution passed by the Erie County Legislature on June

25, 1987 (Int. 13-14), attached please find fourteen (14) new claims brought against the County
of Erie. The claims are as follows:

MMP:dld

Attachments

Claim Name

Villar, Adam v. County of Erie, et al.

Mateo, Jose v. County of Erie, et al.

Kocher, Stephen v. Erie County Sheriff’s Department
Credit-Based Asset Servicing, et al. v. Marsha Pillich, et al.
David Lewandowski v. County of Erie

Tracey Yvonne Watson v. County of Erie, et al.

Thomas Ekes v. County of Erie, et al.

Michael Bodell v. Robert Koch, Superintendent, et al.

Diane Whitfield by Legal Guardian David Shelton v. County of Erie, et al.
Spaulding Green LLC v. Erie County Clerk’s Office

Estate of David Gerken v. County of Erie, et al.

Evans, Dawn v. County of Erie, et al.

Workman, Ottis v. Erie County Clerk

Berman, Linda, et al. v. Erie County Board of Elections, et al.
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MICHAEL A. SIRAGUSA COUNTY OF ERIE MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
May 2, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Credit-Based Asset Servicing and
Securitization LLC v. Marsha Pillich,
Keith Pillich, et al.

Document Received: Order to Show Cause
Name of Moving Party: Waterfall Victoria REO 2011-01 LLC

Moving Party's Attorney: Michelle D. Maccagnano, Esq.
Frenkel Lambert Weiss Weisman &
Gordon, LLP
53 Gibson Street
Bay Shore, New York 11706

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

Michelle M. Parker
First Assistant County Attorney
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At the Supreme Court of the State of New
York, held in and for the County of Erie, at
the Erie County Supreme Court, located at
92 Franklin Street, Buffalo, New York on

the  dayof AEB 0 g ,2@13

PRESENT: . ;
PAID
Hon. ILISTICE CHRISTOPHER 4-BURNS CHECK . CASH e
Justice of the S Court
ustice of the Supreme Co 103 97013
STATE OF NEW YORK ERIE COU NTY
SUPREME COURT: COUNTY OF ERIE CLERK'S OFFICE
X
Credit-Based Asset Servicing and Securitization, LLC,
ORDER TO
SHOW CAUSE
Plaintiff,
Index Number: 2003-2388
-against-
Marsha Pillich, Keith Pillich, et al.,
Defendants.

X

Upon the reading and filing of the Affirmation of Michelle D. Maccagnano, Esq., dated
April 1, 2013, attorney for Waterfall Victoria REO 2011-01 LLC in the action bearing Index
Number: 004174/12 and owner of the property sold in the foreclosure action bearing Index
Number: 2003-2388, all the prior pleadings and proceedings heretofore had herein,

LET the parties show cause at 9:30 a.m. at the Supreme Court, County of Erie located at
92 Franklin Streéé? lrlgulg’alo, New York 14202, on April Ji , 2013, or as soon thereafter as
counsel may be heard for an Order pursuant to: CPLR § 602 consolidating the actions bearing

Index Number 004174/12 with 2003-2388; CPLR §3012(b) dismissing the action bearing Index

Number 004174/12, cancellation of the notice of pendency filed under Index Number 004174/12





)
pursuant to CPLR § 6514 and costs and expenses pursuant to CPLR § 6514; cancelling the
Notice of Mechanic’s Lien filed on November, 28, 2012 at Book 254, Page 3987; entry of an
order prohibiting further frivolous court filings by Marsha Pillich and her husband, Keith Pillich;
directing the County Clerk to void/cancel the filings of record and prohibit acceptance and/or
voiding of future filings; an award of damages, sanctions and fees; and a finding of contempt
against Marsha Pillich, Keith Pillich, and/or the attorney for Marsha Pillich, together with such
other, further and different relief as to this Court seems just and proper.

SUFFICENT REASON APPEARING THEREON, let service by certified mail of the
copy of the Order together with the papers be served on or before the /A of April, 2013 on all
the attorney for Marsha Pillich, Keith Pillich, and all other defendants named under Index

Number 004174/12, and the Erie County Clerk’s Office, be deemed good and sufficient service.

ENTER,

GRANTED v s s

Justice of the Supreme Court
APR 0 9 2013 Fon_  JUSTICECHRISTOPHER J. BURNS

BY :
ROBERT
COURT





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE
—— X
Credit-Based Asset Servicing and Securitization, LLC,
ATTORNEY
AFFIRMATION
Plaintiff,
Index Number: 2003-2388
-against-
Marsha Pillich, Keith Pillich, et al.,
Defendants.

X

Michelle D. Maccagnano, Esq., an attorney duly admitted to practice before the Courts of
the State of New York, hereby affirms the following under penalty of perjury:

1. That I am an attorney of the law firm of Frenkel, Lambert, Weiss, Weisman &
Gordon, LLP, counsel to Waterfall Victoria REO 2011-01 LLC (hereinafter referred to as
“Waterfall Victoria”) purchaser of the property in the foreclosure action bearing Index Number
2003-2388 (“Action #1”) and the Defendant in Index Number 004174/12 (“Action #2”), and as
such am fully familiar with the facts and circumstances set forth herein.

2. This affirmation is in support of Waterfall Victoria’s motion to consolidate
pursuant to CPLR § 602 as common questions of law exist and both actions pertain to the same
set of facts. Therefore, these matters should be consolidated.

3. It is further requested that upon the granting of the motion herein, that Action #2
be consolidated into Action #! so that both matters will now be under Index No.: 2003-2388 and
will bear the caption of Action #1.

4, Pursuant to CPLR § 602(a), consolidation can be permitted if the actions involve

a common question of law or fact so as to avoid unnecessary costs or delay.
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5. Affirmant respectfully submits that it will be in the interest of judicial expediency,
as well as avoid unnecessary costs of filing two separate motions and undue delay associated
with filing two motions, to have both actions herein consolidated into one.

6. It is further requested that the County Clerk be directed to consolidate both Action
#1 and Action #2 and file all documents with respect to both actions under the Index Number for
Action #1.

7. This affirmation is also submitted in support of the instant motion to dismiss
Action #2 pursuant to CPLR §3012(b) and vacate the notice of pendency filed in conjunction
therewith pursuant to CPLR § 6514, for costs and expenses pursuant to CPLR § 6514 as the
Plaintiff has failed to serve a complaint within 20 days of service of the notice of appearance.
Waterfall Victoria also seeks a finding of contempt, damages, sanctions, fees, voiding/cancelling
the Mechanic’s Lien filed by Keith Pillich, directing the County Clerk to void/cancel said
documents of record, and prohibition against future filings or an order stating that any future
filings by Keith Pillich, Marsha Pillich or any other party with respect to 8 Eltham Drive as it
pertains to Action #1, Action #2, the Mechanic’s Lien or any claim deriving therefrom are
invalid.

8. Action #2 was commenced by Marsha Pillich, by the service of a summons with
notice. A copy of the summons with notice is attached hereto at Exhibit “A”.

9. Waterfall Victoria served a notice of appearance on January 4, 2013. The notice
of appearance was filed on January 8, 2013. Copies of the notice of appearance, along with
proof of filing, and proof of mailing are attached hereto at Exhibit “B”.

10.  Pursuant to CPLR § 3012(b), the complaint must be served within twenty days

after service of the notice of appearance.





11.  Marsha Pillich in Action #2 has failed to serve a complaint within the time frame
prescribed by CPLR § 3012(b) and therefore, this action must be dismissed.

12.  The notice of pendency filed in Action #2 must be cancelled pursuant to CPLR §
6514 and Waterfall Victoria is respectfully requesting the costs and expenses associated with the
filing and cancellation of the notice of pendency, in addition to the costs of this action as
permitted pursuant to CPLR § 6514.

13.  Keith Pillich has since filed a mechanic’s lien against the premises in the amount
of $400,000.00. A copy of the mechanic’s lien is attached hereto at Exhibit “C”.

14.  Upon information and belief, this action was commenced frivolously and the
notice of pendency filed, without any merit whatsoever, and filed only to harass and annoy
Waterfall Victoria and prevent Waterfall Victoria from transferring the property located at 8
Eltham Drive, Amherst, New York.

15. Upon information and belief, Marsha Pillich and Keith Pillich, and at times, the
attorney for Marsha Pillich, have consistently since the foreclosure action commenced in 2003 -
TEN YEARS AGO, filed motions, bankruptcy petitions, and appeals, all done with the intent to
purposely avoid and/or delay either the foreclosure sale or ultimately, vacating the premises at 8
Eltham Drive, Amherst, New York. There has never been any merit to any of the allegations by
Marsha Pillich and Keith Pillich.

16.  The procedural posture is succinctly set forth in the memorandum in opposition
previously submitted by Dean M. Drew, Esq. on behalf of the plaintiff in the foreclosure action
and the Affirmation of Dean M. Drew with exhibits. A copy of the memorandum is attached
hereto at Exhibit “D” and the Affirmation of Dean M. Drew with exhibits is attached hereto at

Exhibit “E”, Both exhibits are incorporated herein by reference.
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17.  The Appellate Division, Fourth Department, by order dated February 29, 2012,
stayed enforcement of the January 27, 2012 Writ of Assistance until March 30, 2012 or until
seven days after the Supreme Court fixes the amount of the undertaking for an automatic stay,
whichever occurred first. Copies of the order and underlying Writ of Assistance are attached
hereto at Exhibit “F”.

18.  The Erie County Sheriff’s Department was enforcing the Writ of Assistance and
Marsha Pillich filed another petition in the United States Bankruptcy Court Western District.
However, Marsha Pillich was already divested of title and the property was no longer part of her
estate to invoke the protection of the automatic stay. Moreover, the order of the Hon. Carl L.
Bucki, dated August 27, 2010, held that if Marsha Pillich or her husband, Keith Pillich,

or any party claiming an interest in the property located at 8

Eltham Drive, Amherst, New York 14226 ... files a subsequent

petition for relief under Title 11 of the United States Code

anywhere in the United States, the automatic stay shall not attach

to the Property and it will be deemed void ab initio and annulled

upon the filing with respect to Secured Creditor, its successors,

agents or assigns, and without further order of the Court.
A copy of the order is attached as Exhibit “Ei” to the Affirmation of Dean M. Drew at Exhibit
“E”. Notwithstanding the foregoing, the Hon. Carl E. Bucki ordered the stay to be modified to
permit the eviction and thereafter ordered the stay to be vacated nunc pro tunc with a waiver of
the 14 day waiting period. Copies of the orders are attached hereto at Exhibit “G”.

19. The Hon. Christopher J. Burns, J.S.C. in his order granted March 8, 2011 held
that no further action with regard to this property be commenced other than a direct appeal of
this decision. A copy of the order is attached at Exhibit “Ii” to the Affirmation of Dean M. Drew,

which attached hereto at Exhibit “E”. The order states:

The rescheduling of the sale of this property has now reached
double digits with many of the sales being cancelled at the last





minute because defendant filed for bankruptcy protection which
provided for an automatic stay of any sale. The bankruptcy court
has now issued a decision indicating any further attempts to file a
bankruptcy proceeding by Marsha M. Pillich or Keith Pillich
asserting an interest in 8 Eltham Drive will not be entitled to the
automatic stay and will be “void ab initio.” This Court also finds
that the case history of repeated unjustified attempts to forego
repayment of the mortgage on this property requires a final
remedy. As such, the Court hereby directs that no further action
with regard to the property at 8 Eltham Drive, other than by direct
appeal of this decision, may be commenced. This includes any
threatened action of Keith Pillich, as suggested by counsel’s reply
papers.

20.  The commencement of this action and the filing of the Mechanic’s Lien attached
at Exhibit “C” are in direct violation of the Court’s prior order as set forth in paragraph 13 above.
Therefore, a finding of contempt is warranted.

DAMAGES, SANCTIONS AND FEES

21.  Action #2 filed by Marsha Pillich and the Mechanic’s Lien filed by Keith Pillich

are frivolous and Waterfall Victoria is entitled to an award of both sanctions and fees, along with

damages.
22. 22 NYCRR § 130-1.1 states in relevant part:

(a) The court, in its discretion, may award to any party or attomey in
any civil action or proceeding before the court, except where
prohibited by law, costs in the form of reimbursement for actual
expenses reasonably incurred and reasonable attorney's fees, resulting
from frivolous conduct as defined in this Part. In addition to or in lieu
of awarding costs, the court, in its discretion may impose financial
sanctions upon any party or attorney in a civil action or proceeding
who engages in frivolous conduct as defined in this Part, which shall
be payable as provided in section 130-1.3 of this Part.

(b) The court, as appropriate, may make such award of costs or impose
such financial sanctions against either an attorney or a party to the
litigation or against both. Where the award or sanction is against an
attorney, it may be against the attorney personally or upon a
partnership, firm, corporation, government agency, prosecutor's office,
legal aid society or public defender's office with which the attorney is





associated and that has appeared as attorney of record. The award or
sanctions may be imposed upon any attorney appearing in the action or
upon a partnership, firm or corporation with which the attorney is
associated.

(¢) For purposes of this Part, conduct is frivolous if:

(1) it is completely without merit in law and cannot be supported by a
reasonable argument for an extension, modification or reversal of
existing law;

(2) it is undertaken primarily to delay or prolong the resolution of the
litigation, or to harass or maliciously injure another; or

(3) it asserts material factual statements that are false.

Frivolous conduct shall include the making of a frivolous motion for costs
or sanctions under this section. In determining whether the conduct
undertaken was frivolous, the court shall consider, among other issues the
circumstances under which the conduct took place, including the time
available for investigating the legal or factual basis of the conduct, and
whether or not the conduct was continued when its lack of legal or factual
basis was apparent, or should have been apparent, or was brought to the
attention of counsel or the party.

(d) An award of costs or the imposition of sanctions may be made either
upon motion in compliance with CPLR 2214 or 2215 or upon the court's
own initiative, after a reasonable opportunity to be heard. The form of the
hearing shall depend upon the nature of the conduct and the circumstances
of the case.

23.  This action is frivolous on two grounds. It is completely without merit in law and
cannot be supported by a reasonable argument for an extension, modification or reversal of
existing law and it is undertaken primarily to delay or prolong the resolution of the litigation, or
to harass or maliciously injure another.

24, Counsel for Marsha Pillich, Marsha Pillich and her husband, Keith Pillich are all

perfectly aware of the prior orders, specifically an order prohibiting future filings. Counsel for





Plaintiff appeared at the last bankruptcy return date on behalf of his client knowing full well that
there was a prior order in bankruptcy court voiding a stay in any future filing.

25.  The Mechanic’s Lien is completely false and ridiculous. It is clearly brought in
violation of all three grounds set forth in 22 NYCRR § 130-1.1(c). The judgment of foreclosure
and sale is attached at Exhibit “B” of the Affirmation of Dean M. Drew, attached hereto at
Exhibit “E”. The basis of the Mechanic’s Lien is for repairs, maintenance, taxes, utilities and
upkeep pursuant to the judgment of foreclosure and sale. The Plaintiff and her husband
remained in the home payment free and obtained a stay of the Writ of Assistance, thereby
prolonging their ultimate eviction. The terms of the judgment of foreclosure and sale were
complied with by the referee and the property was sold. There is absolutely no basis in law or in
fact to award Keith Pillich any amounts due on the Mechanic’s Lien as it is completely false and
filed only to harass Waterfall Victoria and prevent the sale of the property to another party. The
judgment of foreclosure and sale does not permit recovery as alleged and the Mechanic’s Lien
should be voided and cancelled immediately.

26. Lien Law § 3 permits a Mechanic’s Lien on real property under certain
conditions. Keith Pillich is not a contractor, subcontractor, laborer, materialman, etc. and did not
perform any labor at the request of Waterfall Victoria. The lien is further invalid as it was filed
after Waterfall Victoria took ownership but falsely alleged that work was performed pursuant to
the judgment of foreclosure and sale, prior to the transfer to Waterfall Victoria. The lien does
not comport with the provisions of Lien Law § 9(3). Upon information and belief, there was no
agreed upon price as required pursuant to Lien Law § 9(4) despite Keith Pillich alleging there
was a stipulated price. The entire lien is fraudulent and contains false statements. The lien filed

by Keith Pillich is false and willfully exaggerated and is therefore void pursuant to Lien Law §





39. Waterfall Victoria respectfully requests that the Court void the Mechanic’s Lien and declare
that there is no right to file any other or further lien for the same claim in violation of both the
Court’s prior order and in violation of Lien Law § 39.

27.  Attached hereto at Exhibit “H?” is the affidavit of Patricia Maccagnan on behalf
of Waterfall Victoria. The affidavit attests to the false, fraudulent, and threatening conduct of
Keith Pillich and the financial losses suffered by Waterfall Victoria at the hands of both the
Marsha Pillich and her husband, Keith Pillich.

28.  As set forth above, there is no good faith basis to bring Action #2 against
Waterfall Victoria or to file the Mechanic’s Lien. The documents attached hereto have already
addressed the allegations currently set forth in the summons with notice attached at Exhibit “A”.
The Mechanic’s Lien is false, in violation of the prior court order, and is filed in bad faith only
with the purpose of harassing and annoying Waterfall Victoria. Marsha Pillich and Keith Pillich
are barred by collateral estoppel.

29. The attorney for Marsha Pillich is aware of the prior orders and knew of should
have known that Action #2 is prohibited both by prior court order and by collateral estoppel.

30.  The fact that counsel for Marsha Pillich has chosen to file Action #2 and Keith
Pillich filed the Mechanic’s Lien simply to further delay the subsequent sale of the property is
absolutely frivolous and is subject to sanctions and fees. This is exactly the type of frivolous
conduct that is contemplated in 22 NYCRR § 130.

31.  Based upon the foregoing, it is respectfully requested that the Court consolidate
the two actions as they pertain to the same facts and direct the County Clerk to index both
actions under Action #1, cancel the notice of pendency in Action #2, dismiss Action #2, void the

Mechanic’s Lien, direct the County Clerk to cancel and remove all of the documents from the





record, prohibit future filings by Marsha Pillich, Keith Pillich, and any other third party claiming
an interest in 8 Eltham Drive, Amherst, New York, relative to the foreclosure action, and any
claims deriving therefrom except for a subsequent conveyance by Waterfall Victoria and any
filings thereafter by a party relative to the subsequent purchaser or an order directing that any
future filings are to be considered void and invalid and not a cloud on title; and award Waterfall
Victoria damages, sanctions, and fees, in an amount to be determined by the Court, but in an
amount no less than $500,000.00 to be paid by Marsha Pillich, Keith Pillich, and/or the attorney

for Marsha Pillich.

32,  No previous application has been made for the same or similar relief as herein
sought.

WHEREFORE, it is respectfully requested that the Court issue an order: consolidating
Action #1 with Action #2 and that the County Clerk be directed to file both actions under Action
#1, dismissing Action #2 with prejudice, cancelling the notice of pendency in Action #2, voiding
the Mechanic’s Lien filed on November 28, 2012 at Book 254, Page 3987, directing the County
Clerk to cancel and remove the lien and notice of pendency from the record, prohibit future
filings by the Marsha Pillich, Keith Pillich, and any other third party claiming an interest in 8
Eltham Drive, Amherst, New York, relative to the foreclosure action or claims deriving
therefrom, except for a subsequent conveyance by Waterfall Victoria and any filings thereafter
by a party relative to the subsequent purchaser or an order directing that any future filings by the
Marsha Pillich and/or Keith Pillich or any filing on their behalf or to their benefit relative to 8
Eltham Drive, Amherst, New York are to be considered void and invalid and not a cloud on title,
finding Marsha Pillich, Keith Pillich and/or the attorney for Marsha Pillich in contempt, and

awarding Waterfall Victoria damages, sanctions, and fees, in an amount to be determined by the
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Court, but in an amount no less than $500,000.00 to be paid by Marsha Pillich, Keith Pillich,
and/or the attorney for Marsha Pillich, and for any and all other relief that this Court deems just
and proper.

Dated: April 1, 2013
Williamsville, New York

[ \'LL(/QE L Qo M Naen e C"/Ld/fv

Michelle D. Maccagnano, Esq.
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MICHAEL A, SIRAGUSA C O UNTY O F E MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE Jeremy C. ToTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

May 30, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Berman, Linda & Gerstein, Justin H.
v.Erie County Board of Elections, et al.

Document Received: Summons and Complaint

Name of Claimant: Linda Berman, 88 Woodshire North
Getzville, New York 14068

Justin H. Gerstein, 25 Ivy Green Court
Amberst, New York 14228

Claimant's attorney: Jerome D. Schad, Esq.
199 Meadowview Lane
Williamsville, New York

Should you have any questions, please call.
Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

o (e 0T

Jeremy C. Toth
Second Assistant County Attorney
jeremy.toth@erie.gov

JCT:dld
Enclosure
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

"ie narer ( ': "Eratﬂ‘nf.
|1I et - e
LINDA BERMAN 5 “:l\‘ Boar d of Election’s Otfice
88 Woodshire North rie Co v A
Getzville, NY 14068 m Coane ©- ch, i
mn :h_-: “3_5# day ot Pleyn
JUSTIN H. GERSTEIN At 2738 am/gm

25 Ivy Green Ct,
Ambherst, NY 14226 ﬁ Shazas —
apafute of BOE CPMUsS

VS.

TOWN OF AMHERST NEW YORK
g SUMMONS

TOWN BOARD of the TOWN OF AMHERST NEW YORK,
5583 Main Street
Williamsville, NY 14221

ERIE COUNTY BOARD OF ELECTIONS, INDEX NO.

RALPH M. MOHR and DENNIS E. WARD, Commissioners ;

134 West Eagle Street 2013. 683028

Buffalo, NY 14202 015%8/7013/ 10159257
ERIE COUNTY CLERK

MARJORY JAEGER, TOWN CLERK of the TOWN of F\ngig 6‘133?)%%50‘

AMHERST, NEW YORK

5583 Main Street
Williamsville, NY 14221
Defendants,

You are hereby summoned to answer the attached Complaint within twenty (20) days if
service of this Summons and the Complaint are personally served upon you or within thirty (30)
days if service of the Summons and Complaint are not served personally upon you but by other
means. Failure to answer the Summons and the Complaint may result in a default judgment against
you for the relief set forth in the Complaint.

This is an action for Declaratory Judgment to declare that the Town of Amherst and the
Town Board of the Town of Amherst and the Town Clerk of the Town of Amherst may not legally
restructure the Town Board twice in the same decade.

Venue for this action is in Supreme Court, Erie @New York, the resxden of the
Plaintiffs and where the Town of Amherst is localed and wheré the actions of thie Tow
Town Clerk, which complained of, occurred. / '

May 30, 2013 /Ay /}/

Ambherst, N.Y. Jerome D Schad Esq. \
Attorney for Plaintiffs
199 Meadowview Lane
Williamsville, NY 14221-3531
716.634.8906
716.445.0842 (cell)





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

LINDA BERMAN
88 Woodshire North
Getzville, NY 14068

JUSTIN H. GERSTEIN
25 lvy Green Ct.
Ambherst, NY 14226

Plaintiffs,
vs.
TOWN OF AMHERST NEW YORK VERIFIED
and .
TOWN BOARD of the TOWN OF AMHERST NEW YORK, Complamt
5583 Main Street
Williamsville, NY 14221
ERIE COUNTY BOARD OF ELECTIONS, INDEX NO.
RALPH M. MOHR and DENNIS E. WARD, Commissioners -
134 West Eagle Street 2013 -60 305
Buffalo, NY 14202 F&EB
fél 72013/ 10:5%9:57
MARJORY JAEGER, TOWN CLERK of the TOWN of AMHERST, Ripe s oninscrERK
NEW YORK I 2013603025
5583 Main Street
Williamsville, NY 14221
Defendants,

Plaintiffs, by their attorney, Jerome D. Schad, Esq., for their Verified Complaint, do allege
upon information and belief, that:
PLAINTIFFS
1. Plaintiff LINDA BERMAN resides at 88 Woodshire North, Getzville, NY 14068 within the
Town of Ambherst.
2. Plaintiff BERMAN is a property owner, taxpayer, a registered voter, and qualified elector in the

Town of Amherst





10.

Plaintiff JUSTIN H. GERSTEIN resides at 25 Ivy Green Ct., Town of Amherst, New York
14226 within the County of Erie, State of New York.
Plaintiff GERSTEIN is a registered voter and qualified elector of the Town of Amherst.
DEFENDANTS:
Defendant TOWN OF AMHERST NEW YORK [hereinafter either “Town” or “Ambherst™] is a
duly incorporated town of the first class within the State of New York.
Defendant TOWN BOARD of the TOWN OF AMHERST NEW YORK [hereinafter the “Town
Board”] is the duly constituted legislative body consisting of the elected town councilmen and
councilwomen (hereinafter, collectively “councilmembers”) and the elected supervisor.
Defendant TOWN CLERK, MARJORY JAEGER, [hereinafter the “Town Clerk™] is the duly
elected Town Clerk of the Town of Amherst.
Defendant ERIE COUNTY BOARD OF ELECTIONS (Ralph M. Mohr and Dennis E. Ward,
Commissioners) (heretofore and hereinafter, the “Board of Elections™) is the administrative
agency charged with the legal duty to certify ballots and the wording of propositions to appear
on such ballots to be submitted to voters in general and special elections and, in connection with
special elections exclusively conducted by local governments in Erie County, is the body which
prints and provides the ballots to the Town of Ambherst to conduct a Special Election on June 11,
2013 and which provides the voting machines and enrollment books to conduct such special
election.
JURISDICTION
This is a declaratory judgment action pursuant to Civil Practice Law and Rules Section 3001.
Plaintiffs seeks a declaration that Defendants Town, Town Board, and Town Clerk may not

legally conduct the currently-scheduled Special Election on June 11, 2013 to restructure the

Verified Complaint Page 2 of 10





11.

12.

13.

14.

Town of Amherst government for a second time within the same decade and may not legally
restructure the Town of Amherst government for a second time within the same decade in
violation of New York State’s Municipal Home Rule Law [hereinafter “MHRL”] and may not
restructure the Town of Amherst government, beginning January 2014, with an even-numbered
governing legislative body consisting of five (5) councilmembers and one (1) supervisor.

First Restructuring of Amherst Town Board in the Current Decade
By Local Law No. 17-2010, the Amherst Town Board reduced the size of the (then) six-(6)
councilmember board to a four (4) councilmember board.
Local Law No. 17-2010 was codified as Chapter 56A of the Code of the Town of Amherst a
true copy of which, form the Official Website of the Town of Amherst, is attached hereto and
incorporated herein as Exhibit A.
Local Law No. 17-2010 was subject to a mandatory referendum and was submitted to the voters
of the Town of Ambherst at the November 2, 2010 general election.

Ambherst voters approved Local Law No. 17-2010 in the November 2, 2010 election with 28,962

~ voters in favor of the downsizing from six (6) to four (4) councilmembers and only 12,010 votes

15.

16.

17.

against downsizing.

The Ambherst voters approved Local Law No. 17-2010 in the November 2, 2010 election by a 70
percent margin of approval.

Under Local Law No. 17-2010, effective January 1, 2011, for the 2011 local general election,
only two (2) councilmember seats were placed on the ballot for election.

Local Law No. 17-2010, Chapter S6A of the Code of the Town of Ambherst, provided for only

two (2) councilmember seats to be placed on the 2013 local general election.
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18.

19.

20.

21.

22.

23.

Because three councilmembers (originally elected for four year terms in 2009) remained in
office for the period of January 1, 2012 through December 31, 2013, Local Law No. 17-2010
contemplated that one of the two councilmember seats eliminated by the downsizing vote would
be allowed to phase out for that period, thereby leaving five (5) councilmembers through
December 31, 2013.
Because only two councilmember seats would be on the 2013 general election ballot, as of
January 2, 2014, the Town Board completed its reduction from six (6) councilmembers to four
(4) councilmembers, over the two-year period ending on December 31, 2013.
On February 27, 2013, Defendant Town Clerk, as required by the Election Law, certified that
there are currently only two (2) vacant councilmember seats to be filled on the Amherst Town
Board in the 2013 general election. A true copy of Defendant Jaeger’s certification is attached
hereto as Exhibit B.
Designating petitions for the only two (2) vacant seats to be filled on the Amherst Town Board
in the 2013 general election will begin circulation on the first date for obtaining signatures —
namely, June 4, 2013.

Second Restructuring of Amherst Town Board in the Current Decade
At a meeting held on Monday, April 8, 2013, the Amherst Town Board, enacted Local Law No.
1 (2013) which purportedly seeks to “maintain” the number of councilmembers in the Town of
Ambherst at five (5). A true copy of Local Law No. 1 (2013), as introduced and printed for the
Public Hearing regarding during its approval process, containing the proposed amendments to
Chapter 56A of the Code of the Town of Ambherst is attached hereto as Exhibit C.
The Town Board’s April 8, 2013 action was initiated, orchestrated and voted into being by a

self-interested Republican majority to deny 28,962 Ambherst voters the power and legal effect of
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24.

25.

26.

27.

28.

29.

30.

their 2010 vote to downsize the Town Board from six (6) councilmembers to four (4)
councilmembers and protect Republican power within the Town at the expense of resident
voters,
At aregularly scheduled meeting on April 29, 2013, the Town Board passed a resolution to hold
the mandatory referendum to change the number of councilmembers from four (4) to five (5) by
a special election. A true copy of the April 29, 2013 Amherst Town Board resolution with the
attached text of proposition as authorized by the Town Board is attached hereto as Exhibit D.
Defendant Town Board scheduled the special referendum election to be held on Tuesday, June
11, 2013, at only four designated locations within the Town from the hours of 9 a.m. to 9 p.m.
Local Law No. 1 (2013)’s Proposed Change in the Number of Council Members
From four (4) to five (5) is a Prohibited Restructuring within Ten Years:

MHRL Section 10 sets forth the general powers of a town to adopt and amend local laws.
Specifically, MHRL Section 10 subdivision 1. (ii) a. (13) (f.) places a specific restriction on the
list of enumerated subject areas in which a town legislature body may enact a local law.
Defendant Town Board is a legislative body bound by the specific restriction on the list of
enumerated subject areas in which the Defendant Town board may enact a local law.
The applicable MHRL provision states in part that:

(f.) Notwithstanding any inconsistent provisions of any general or special

law, or any local law, ordinance, resolution or city or county charter

heretofore or hereafter adopted, no local government may restructure its

local legislative body (pursuant to provision of the chapter or any other

provision of law) more than once in each decade commencing with the

year nineteen hundred seventy. . . . [emphasis added]

The reduction in the number of councilmembers from six (6) to four (4), by the Town Board’s

2010 local law, constituted a ‘restructuring’ of the local legislative body.
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31.

32.

33.

34.

35.

36.

37.

38.

Such restructuring occurred in November 2010 (when approved by voters) or, more logically,
when its implementation began at the November 2011 general election or when the terms of the
two newly elected councilmembers began, on January 1, 2012,

The 2013 action by the Town Board, by adoption of Local Law No. 1 (2013) and the resolution
to schedule a special election on June 11, 2013, seeks to hold a mandatory referendum to
approve the Town Board’s attempt to impose a “second restructuring” of the Amherst Town
Board in less than three (3) years.

The MHRL prohibits more than one such restructure in a “decade” of either any ten year period
or for a decade defined as the ten year period starting with a year ending in “0” and ending with
the year end in “9”.

The 2013 actions of the Town Board violate the MHRL prohibition on a second restructuring of
the Town Board under either interpretation of ‘decade”.

Since the “decade” could be defined as 2010 - 2019 it clearly is the second re-structure within
that decade.

Alternatively, the passage of less than three (3) years since the first re-structuring (be it 2010 or
2011) is an obvious violations of a “10-year” Rule.

Either way, the attempted actions by the Town, Town Board and Town Clerk violate the
prohibition of MHRL Section 10 subdivision 1. (ii) a. (13) (f.).

Plaintiffs are entitled to a judgment pursuant to CPLR Section 3001, declaring that Local Law
No. 1 (2013) is unauthorized, unlawful, void, and unenforceable, and declaring that the
Defendants’ attempt to restructure the Amherst Town Board a second time within a decade is
unauthorized, unlawful, void and unenforceable and in specific violation of the MHRL’s

prohibition on restructuring more than once in a decade, and Plaintiffs are entitled to a judgment
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directing that the Defendant Erie County Board of Elections not prepare a ballot or a special
election for June 11, 2013 and not deliver such ballots if already prepared and directing and
enjoining the Defendants Town, Town Board and Town Clerk to cease and desist from all
actions intended to cause a special election to be held to restructure Amherst government and to
cease and desist from taking any further actions to attempt to implement Local Law No. 1
(2013) and declaring.

39. No request has been made to this or any other court for the relief sought herein.

RELIEF REQUESTED
WHEREFORE, based upon the illegality of the action of the Amherst Town Board, this Court
should declare the purported local law and accompanying Referendum illegal and direct the
cancellation of the special election scheduled for June 11, 2013 and further direct entry of an Order
and Judgment granting the following relief:
(A) A declaration that Defendants Town, Town Board, and Town Clerk may not legally
conduct the currently-scheduled Special Election on June 11, 2013 to restructure the
Town of Amherst government for a second time within the same decade; and
(B) A declaration that Defendants Town, Town Board, and Town Clerk may not legally
restructure the Town of Amherst government for a second time within the same decade
and that their attempts to do so violate New York State’s Municipal Home Rule Law and
Local Law No. 1 (2013) is unauthorized, illegal, void and of no legal effect whatsoever;

and
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(C) A preliminary and permanent injunction enjoining and restraining Defendants Town,
Town Board, and Town Clerk from conducting the currently-scheduled June 11, 2013
special election; and

(D) An order and judgment prohibiting the Defendants Town, Town Board, and Town Clerk
from taking any further action in furtherance of a restructuring of the Town Board for a
second time during the current decade and directing that they cancel the special election
scheduled for June 11, 2013; and

(E) A preliminary and permanent injunction enjoining the Defendant Board of Elections
from printing and providing ballots to the Town, Town Board or Town Clerk for the
special election and from delivering voting machines and poll books to the Town, Town
Board or Town Clerk for the special election; and

(F) A judgment for such other, further and different relief as to the Court may deem just and

appropriate under the circumstances, together with costs and disbursements of this

action. / 2 _ - 7
May 30, 2013 Al
Amherst, N.Y. e ,M&ﬁ/ / ( \j .t ’5//

Jerorie D. Schad, Esq. ~
Attorney for Plaintiffs

199 Meadowview Lane
Williamsville, NY 14221-3531
716.634.8906

716.445.0842 (cell)
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VERIFICATION:

STATE OF NEW YORK)
COUNTY OF ERIE ) ss.:

Linda Berman being duly sworn deposes and says that she is one of the
PLAINTIFFS in this action; that she has read the foregoing VERIFIED COMPLAINT and
knows the contents thereof; that the same is true to the knowledge of deponent, except as to the
matters therein stated to be alleged on information and belief, and that as to those matters she
believes them to be true.

4 ¢
_W
Linda Berman
Swom xo’{fms
/

day of May 2013,

Jerome D. Schad
thary Public

/ Qualified in Erie County

My Commission Expires June 30,2015
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VERIFICATION:

STATE OF NEW YORK)
COUNTY OF ERIE ) ss.:

Justin Gerstein being duly sworn deposes and says that he is one of the
PLAINTIFFS in this action; that he has read the foregoing VERIFIED COMPLAINT and knows
the contents thereof;, that the same is true to the knowledge of deponent, except as to the matters
therein stated to be alleged on information and belief, and that as to those matters he believes them
to be true.

| pr

'/iustin Gerstein

Swornfo befgre me this
day of May 2013 4

. “"Jerome D, Schad ™"
Notary Public
Qualified in Erie County
My Commission Expires June 30, 2015
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‘own of Amherst, NY §/29/13 9:57 PM

Town of Amherst, NY
Wednesday, May 29, 2013

Chapter 56A. TOWN BOARD

[HISTORY: Adopted by the Town Board of the Town of Amherst by L.L. No. 17-2010.
Amendments noted where applicable.]

GENERAL REFERENCES

Administration of government — See Ch. 4.
Compensation of elected officials — See Ch. 10.
Code of Ethics — See Ch. 19.

Supervisor — See Ch. 54.

Term limits — See Ch. 55.

§ 56A-1. Purpose; word usage.

The purpose of this Local Law is to decrease the number of Town Councilmen from six to four,
under the authority of the Municipal Home Rule Law. Pursuant to New York State Town Law §20-5-a,
the terms “Councilman” and “Councilmen” whenever used in this Local Law shall include persons of
both the male and female gender.

§ 56A-2. Number of Councilmen.
The number of Town Councilmen shall be decreased from six to four, as hereinafter set forth.

§ 56A-3. Election of Councilmen.

A. The Councilman position which is vacant on the date that the Town Board adopts this local law
shall be eliminated effective January 1, 2011.

B. For the biennial town election to be held in November 2011, and thereafter, two Councilmen shall
be elected for a term of four years each.

C. One Councilman position shall be eliminated effective January 1, 2014. In the event that a
Councilman position that was elected at the biennial town election on November 3, 2009
becomes vacant, at any time prior to January 1, 2014 that position shall be immediately eliminated
and no additional position will be eliminated.

D. For the biennial town election to be held in November 2013, and thereafter, two Councilmen shall
be elected for terms of four years each.
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wwn of Amherst, NY 5/29/13 9:57 PM

'§ 56A-4. Authority.

This Local Law is enacted pursuant to the authority granted to towns by Section 10(1)(ii)(a)(1) and
(d)(3) of the Municipal Home Rule Law to adopt legislation concerning the number of its officers
and its property, affairs and government. To the extent that this Local Law is inconsistent with
Sections 20, 24, 24-3, 64 and 81 of the Town Law of the State of New York, these Sections are
superseded by this Local Law.

§ 56A-5. Effective Date.

This Local Law shall take effect upon the affirmative vote of a majority of qualified electors voting
thereon at the General Election to be held on November 2, 2010, and upon filing in the Office of the
Secretary of State of New York in accordance with the Municipal Home Rule Law and the Code of
the Town of Amherst.

ttp:/ /www.ecode360.com/print/AM00037guid=155400774&children=true Page 2 of 2





Exhibit B





CEKIIFICALIUNUY UFFIULES U DL FILLILLY

County of Erie Town of Amherst
Return To:

Erie County Board of Elections

134 WCS‘ Eagle Street I lnEtE Eoanaae -

Buffalo, NY 14202

I DO HEREBY CERTIFY, pursuant to Sec. 4-106 of the New York State Election Law which requires each Town Clerk at
least eight months before a General Election, to make and transmit to the Board of Elections, a centificate stating every Town Office,
respectively to be voted for st the General Election 1o be held in the Town of Amherst on November 5, 2013.

NAME OF OFFICIAL PRESENTLY SERVING
(Give date of appointment if this person is serving in a vacancy)

OFFICE

A Supervisor (4 year term) now held by 6“"*’ 4’ u)ﬁ'ﬂ $TeLv

A S:xpervisor (to fill vacancy) now held by

A Councilman Councilman (4 year term) in accordance with Local Law of 2010
A Counciiman Couscilman (4 year term) in accordance with Local Law of 2010

A Councilman (to fill vacancy) now held by

A Councilman (to fill vacancy) now held by

A Town Clerk (4 year term) now held by

A Town Clerk (to fill vacancy) now held by

A Town Justice (4 year term) now held by /"ﬁ"k &. F- ArreLy

A Town Superintendent of Highways (4 year term) now held by

A Town Superintendent of Highways (to fill vacancy) now held by

The term of offices will expire on the last day of December unless otherwise specified.

GIVEN UNDER MY HAND AND SEAL, IN THE
COUNTY OF ERIE, STATE OF NEW YORK ON

THE J7 DAY 01-‘_&5_;&&,__ 20 /T .
m.n ﬁﬂm

e/

1. §4-108 “Whenever any proposal, proposition or refereadum as provided by law is to be submitted to x vote of the people, at an election
coaducted by the Board of Elections, the clerk, at least thirty-six days prior to the election, shall transmit to the Board of Elections a
certifled copy of the text uf such ballot propessl, propesition or referendam sad a statement of the form in which It is to be submitted.
if 2 specinl election is to be held, such tranamittal shall also give the date of such election.”

2. In addition, the tranamittal shall coatain an abstract, conclsely stating the purpose of the question and the form of the ballet prepoul .
the latter to be submitted with the subject matter indicated briefly and clearly, Le. “uslag words with common and everydsy mesnings.”

3. ] Ired to file with thi

v l: whieh §
4. §6-|58(I4) A vacancy occurring befare September 20, in any Fublic Office, to be filled at 3 General Election, shall be filled at the
N,

s. An individual appolnted to an elected office must be elected to remsisn in office until the term expires.

REIANt FNTVIRWB TS » TR RE Y NI A INAMPTS DW Aok & AT
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Town of Amherst Marjory Jaeger

5583 Main Street Town Clerk
Willlamsvlile, NY 14221
www.amherst.ny.us Meeting: 04/08/13 07:00 PM

Department; Town Clerk
Initlated by: Kathleen Cooper

RESOLUTION 2013-312 SCHEDULED

Public Hearing: a Local Law to Maintain the Number of
Councilmen in the Town of Amherst, New York at Five.

LOCAL LAW INTRODUCTION NO. -2013

TOWN OF AMHERST
COUNTY OF ERIE, STATE OF NEW YORK

A LOCAL LAW ENTITLED “A LOCAL LAW TO MAINTAIN THE NUMBER OF COUNCILMEN IN THE
TOWN OF AMHERST, NEW YORK AT FIVE"

Be it enacted by the Town Board of the Town of Amherst as follows:

Section 1. Title

This Local Law shall be referred to as, "A Local Law To Malntain The Number Of Councilmen In The
Town Of Amherst, New York At Flve."

Sectl . 0se
The purpose of this Local Law Is to maintain the current number of Town Councilmen at five, by

amending Chapter 56A of the Code of the Town of Amherst as enacted by Local Law No. 17-2010 and
approved by a majority vote of qualified electors at an electlon held on November 2, 2010.

Section 3.
Chapter 56A of the Code of the Town of Amherst Is hereby amended as follows:
1) §56A-1.Purpose; word usage,

The purpose of this Local Law is to deerease maintain the current number
of Town Councilmen frem-sixto-four at flve under the authority of the
Municipal Home Rule Law. Pursuant to New York State Town Law §20-5-a, the terms
“Councilman” and “Councilmen” whenever used in this Local Law shall include persons of
both the male and female gender.

2) §56A-2.Number of Councilmen,

The number of Town Councflmen shall be five deereased-from-six-to-
four; as herelnafter set forth.

3) §56A-3.Electlon of Councilmen,

A. The Councllman position which is was vacant on the date that
the Town Board orlginally adopted adepts this Chapter 56A lecal

law shall remaln be eliminated. effeetiveJanuary-1,2011.
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Resolution 2013-312 Meeting of April 8, 2013

B. Eprthe-blennialtown-electionte-be-heldirn-November204d,

and-thereafier fve-Gounclimen-shall be-elected-foraterm-of four
years-each. B. For the biennlal town election to be held in November 2013, two
ouncllme 1 e for a term of four eacha ne addition
Councilmap shall be elected for an In|tial term of two years. The two-year term
Councilman osition sha tely identified and voted upon, a
e te positi the four-year term Councjlme

was-
beeomesvacank-at-any-
posttienshall-belmmediztel-ellminated-
and-ne-additienal position-will-be-eliminated. Effective January 1, 2016, the

o-year term Councilman position shall have a four-year
term,
D. Ferthe-blennial-tewn-electionto-be held-in-November 2013,

apd-thereafer-twe-Councimen-shallbeclected-fortemms-of four-

. It tent of this Local Law to have three Councilmen positions to
be elected at the blennial town_ election to be held In November 2015 and
every four years ereafter apd two Councllmen positions, together with the

Supervisor position, to be elected at the biennial town election
to be he ovember 2017 and every four yea reafter. All
board positions shall be four-year terms as hereinbefore set forth,

Section 4. Authority:

This Local Law Is enacted pursuant to the authority granted to towns by Section 10 (1)(ii)(a)(1) and
(d)(3) of the Municipal Home Rule Law to adopt legislation concerning the number of its officers and Its
property, affalrs and government. To the extent that this Local Law s Inconsistent with Sections 20, 24, 24-a,
64, and 81 and 87 of the Town Law of the State of New Yark, these Sections are superseded by this Local Law.
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Resolution 2013-312 Meeting of April 8, 2013

Sectlon 6. Effectjve Date;

This Local Law shall take effect upon the affirmative vote of a majority of qualified electors voting
thereon at a Specia] General Election to be held on June 11, 2013 held-en-Nevember2,-3010, and upon filing
in the Office of the Secretary of State of New York in accordance with the Municipal Home Rule Law and the
Code of the Town of Amherst.

Marjory Jaeger
Town Clerk

Town of Amherst
Erle County, New York
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Town of Amherst Marjory Jaeger

5583 Main Street Town Clerk
Wililamsville, NY 14221
www.amherst.ny.us Meeting: 04/29/13 07:00 PM

Department: Town Clerk
Initiated by: Kathlean Cooper

10127 RESOLUTION 2013-406 SCHEDULED

Special Election June 11, 2013

WHEREAS: On Aprll 8, 2013 the Town Board of the Town of Amherst enacted a Local Law Introduction
No. 1, entitled "A LOCAL LAW TO MAINTAIN THE NUMBER OF COUNCILMEN IN THE TOWN OF
AMHERST, NEW YORK AT FIVE"; and

WHEREAS, New York Town Law Article B requires the Amherst Town Board to provide for the conduct of
this Referendum; ,

NOW, THEREFORE, BE IT RESOLVED, that this R'eferendum shall take place at a Speclal Election on
Tuesday, June 11, 2013, more than sixty (80) days following the date of adoptlon of the aforementioned
Local Law; and

BE IT FURTHER RESOLVED, that this proposlition shall be designated Proposition No. 1 of the Town of
Amherst, and

BE IT FURTHER RESOLVED, that the hours of 9:00 o'clock In the morning through 9:00 o'clock In the
evening, constituting at least six (6) consecutive hours between 8:00 o'clock in the moming and 8:00
o'clock In the evening on June 11, 2013 are hereby deslignated as the hours when the polls for such
Special Election shall be open; and

BE IT FURTHER RESOLVED, that the following locations are designated as the places whers the polls
shall be open during the aforementioned hours for the conduct of the Speclal Election, and where alf
qualified Town of Amherst voters residing In the election districts sald opposite thereto may cast their
votes on the Proposition:

POLLING PLACE

Ambherst Center for Senlor Services
370 John James Audubon Parkway
Amherst, New York 14228

ELECTION DISTRICTS
39, 40, 41, 60, 51, 59, 60, 81, 62, 63, 64, 65, 66, 67,76, 77,78

POLLING PLACE
Clearfield Community Center
730 Hopkins Road
Willlamsville, New York 14221

ELECTION DISTRICTS
43, 44, 45, 46, 47, 48, 49, 62, 53, 54, 56, 56, 57, 58, 68, 69, 70,71,72,73,74, 75,79

POLLING PLACE

Harlem Road Community Center
4255 Harlem Road
Amherst, New York 14228

ELECTION DISTRICTS
8,9, 10, 11, 12, 13, 14, 15, 18, 17, 18, 19, 33, 34, 35, 36, 37, 38
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Resojution 2013-406 Meeting of April 29, 2013

POLLING PLACE

Amherst Municipal Building (Town Hall)
5583 Main Street

Witliamavlile, New York 14221

ELECTION DISTRICTS
1.2,3,4,5,8,7, 20, 21, 22, 23, 24, 25, 28, 27, 28, 29, 30, 31, 32, 42

BE IT FURTHER RESOLVED, that no later than May 20, 2013, the Amherst Town Board upon
consultation with Carl Baimas, Chalr of the Amherst Republican Committee; and Jerome Schad, Chalr of
the Amherst Democrat Committee, shall designate twenty-four (24) election inspectors from a list of
qualified active polling Inspectors provided by the Erie County Board of Elections to serve as election
Inspectors at the Speclal Electlon, and to serve as a board of registration, and shall also provide a
qualified Ilst of alternate election Inspectors to serve, if needed, as election inspectors at the Speclal
Election, and to serve as a board of registration; and )

BE IT FURTHER RESOLVED, that local personal registration for the purpose of voting by ballot on such
Proposition Is hereby set for May 28, 2013, between the hours of 12:00 noon and 4:00 o'clock p.m. Such
registration to ba held at:

Amherst Town Hall, 5583 Maln Street

Harlem Road Communlty Center, 4255 Harlem Road

Clearfield Community Center, 730 Hopkins Road

Ambherst Center for Senior Servicas, 370 John James Audubon Pkwy
In the Town of Amherst, New York and the Town Clerk is hereby directed to give notice of such personal
reglstration by publication thereof and posting thereof, as required by law. Those so registering shall be
added to the roll of lhose personally reglstered as the same as maintained by the Erle County Board of
Elections so as to qualify as an elector for the purposes of this special election; and

BE IT FURTHER RESOLVED, that the Amherst Town Clerk is herby directed to contact and make
necessary arrangements with the Erie County Board of Elections for the purpose of bipartisan selection
and designation of qualified election inspectors and of the board of registration for the aforesald local
personal reglstration for the speclal slection and further for the purposes of provision of voting machines
and ballots In sufficient quantity for use at such special election and registration and to prepare for use of
the election officers the necessary oaths and cettificates of electlon and to procure and deliver such
elactlon officers any and all necessary equipment for the proper conduct of such election; and

BE IT FURTHER RESOLVED, that the Amherst Town Clerk shall give notice of the special election, at
the expense of the Town, by publishing a notice In the Amherst Bee, a newspaper published In the Town
of Amherst and having general clrculation within the Town; and ,

BE IT FURTHER RESOLVED, that such notlce shall specify the time when and places where the special
election wlill by held, and the Proposltion that will be voted upon; and that such notice shall be published
in the Amherst Bee on May 15, 2013; and

BE IT FURTHER RESOLVED, that the Amherst Town Clark shall post or cause to be posted a copy of
such notice on the Town of Amherst sign-board, maintalned pursuant to New York Town Law Section
30(8), no later than May 15, 2013; and

BE IT FURTHER RESOLVED, that coples of an abstract of the Propositlon and the Proposition to be
submitted to the qualified voters of the Town of Amherst at sald special election are attached hereto; and
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Resolutlon 2013-406 Meeting of Aprll 29, 2013

BE IT FURTHER RESOLVED, that this resolution shall take effact immediately.

FISCAL IMPACT:

Payment for election Inspectors: $3,520.00
Printing ballots and set-up: $ 890.00
Printing absentee ballots: $ 120.00
Machine delivery: $ 600.00
Poll books: $ 650.00
Postcard notification: $4,600.00
Absentee ballot postage: $ 740.00
Legal Notices (estimate): $ 500.00
Envelopes labels supplles $ 760.00
10% contingency $1.267.00

Total: $13,837.00

FINANCIAL IMPACT:
$13,937
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PROPOSITION NO. 1
ABSTRACT OF LOCAL LAW

ABSTRACT OF LOCAL LAW ENTITLEﬁ “A LOCAL LAW TO MAINTAIN THE
NUMBER OF COUNCILMEN IN THE TOWN OF AMHERST, NEW YORK, AT FIVE"
adopted by the Town Board of the Town of Amherst, New York on the 8th day of
April, 2013, to be submitted as Proposition No. 1 of the Town of Amherst and voted
upon In tﬁe Town of Amherst at a special election to be held on the 11t day of June,
2013.

The purpose and effect of the Local Law is to maintain the current total
number of Town Councilmen/Councilwomen positions on the Town of Amherst
Town Board at flve (5).

If approved, this Local Law would amend Local Law 17-2010 which
decreases the number of councilmen/councilwomen to four (4) effective January 1,

2014.

This Local Law Is inte;xded to supersede certain New York State statutes.

The foregoing abstract, together with a proposition herewith submitted, is
prepared by the Town Clerk of the Town of Amherst, New York with advice of the
Town Attorney of the Town of Amherst, New York pursuant to Section 25 of the
Municipal Home Rule Law of the State of New York.

DATED: April 23,2013

Marjory Jaeger, Town Clerk
Town of Amherst, New York
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Proposition No. 1 of the Town of Amherst
Shall there be approved and adopted in the Town of Amherst, New York, a
- Local Law entitled “A Local Law To Maintain The Number Of Councilmen In The
Town Of Amherst, New York At Five” as enacted by the Town Board of the Town of

Amherst on the 8t day of April, 2013?
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NOTICE OF SUBMISSION OF
PROPOSITION AT A SPECIAL ELECTION

NOTICE is hereby given that pursuant to Section 23 of the Municipal Home
Rule of the State of New York, the following proposition will be submitted to be
voted upon at a special election in the Town of Amherst, Erie County, New York, on
the 11t day of June, 2013, to wit:

Proposition No. 1 of the Town of Amherst

Shall there be approved and adopted in the Town of Amherst, New York, a
Local Law entitled “A Local Law To Maintain The Number Of Councilmen In
The Town Of Amherst, New York At Five” as enacted by the Town Board of
the Town of Amherst on the 8% day of April, 2013?

Voting shall take place at the locations set forth on Schedule A attached
hereto and made a part of this notice.

Absentee ballot applications will be available at the Town Clerk’s Office, 5583
Main Street, Williamsville, New York, starting May __, 2013 during the hours of
8:30 a.m. - 4:30 p.m., Monday through Friday.

If not already registered to vote with the Board of Elections, local required
personal registration will be available at the voting locations designated herein on
May 28, 2013 between the hours of 12:00 noon and 4:00 o'clock p.m.

For the purpose of voting, polls will be open on June 11, 2013 between the
hours of 9:00 a.m. and 9:00 p.m.

DATED: April __, 2013

Marjory Jaeger, Town Clerk
Town of Amherst
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COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ 3 UNTY ATTORN
COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
May 14, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Bodell, Michael v. Robert Koch,
Superintendent, Erie County
Correctional Facility

Document Received: Order to Show Cause
Name of Claimant: Michael Bodell
#132979

Erie County Correctional Facility

11581 Walden Avenue

Alden, New York 14004
Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

" Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure

U5 FRANKLIN STREET, ROOM 1634, BUiTat 0. NEW YORK 14202 — PHONE: (716) 838-2200 - W WW 1 .RII.GOV





STATE OF NEW YORK \//W

SUPREME COURT : COUNTY OF ERIE ERIE COUNTY ‘
: NT OF LAW [

DEPARTMER

IN THE MATTER OF THE APPLICATION OF

MICHAEL BODELL, #132979 ORDER TO
SHOW CAUSE

Petitioner.
-VS-

ROBERT KOCH, SUPERINTENDENT,

ERIE COUNTY CORRECTIONAL FACILITY, Index No
[-2013-1312

Respondent.

SUPREME COURT, ERIE COUNTY

HON. PAULA L. FEROLETO, JUSTICE PRESIDING

APPEARANCES:
Petitioner, Pro Se
MICHAEL BODELL, #132979

This ex parte matter was reterred to my attention at a Term of the Supreme Court,
Erie County.

Upon the reading ot'the petition tor reliet pursuant to Article 78 of the Civil Practice
Law and Rules. sworn to on March 26, 201 3. with accompanying exhibits,

LET RESPONDENT SHOW CAUSE at a Special Term of the Supreme Court
to be held in and tor the County of Erie vn JUNE 25, 2013 before the HON. M. WILLIAM
BOLLER, Acting Justice of the Supreme Court, in Part 13 at 25 Delaware Avenue, Buffalo, New

York. WHY the relief requested in the Petition should not be granted.





IT ISORDERED that Robert Koch, Superintendent of the Erie County Correctional
Facility in Alden, New York where petitioner is now confined will produce the body of MICHAEL
BODELL only if the court submits a letter to the superintendent ordering the production of the

petitioner; and it is further

ORDERED that the petitioner is granted poor person status pursuant to Article 11
ofthe Civil Practice Law and Rules waiving the fee for the Index Number and the fee for the Request
for Judicial Intervention and that in the event the petitioner should receive an unfavorable decision,
said petitioner shall be permitted to file a Notice of Appeal in the Erie County Clerk’s Office without
having to pay the fee required by CPLR 8022(a); and it is further

ORDERED that a waiver of fees for service by publication, for stenographic
transcripts, or for any other cost or fee related to this proceeding in this Court shall only be granted
upon a separate application to the Court, on notice to the County Attorney of Erie County, pursuant
to CPLR 1101, showing the need therefor: and it is further

ORDERED that service ot'a signed and executed copy of this Order to Show Cause,
the petition and any supporting papers by ordinary First Class mail, upon the named respondent,
Robert Koch, on or before May 28, 2013 be deemed adequate. In addition, the petitioner, on or
before said date, shall similarly serve the krie County Attorney, 95 Franklin Street. Room 1634,
Buftalo. New York 14202: and it is turther:

ORDERED that it shall be the responsibility of the party seeking an extension

of time to serve papers or seeking an adjournment of this matter to make such request for an





extension of time or an adjournment to Acting Justice Boller, and any party receiving an
adjournment shall notify the other party or parties of said adjourned date; and it is further

ORDERED that it is the petitioner’s responsibility to:

(a) Serve a signed and executed copy of this Order to Show Cause, the petition and
any supporting papers as authorized above or by personal service.

(b) Submit the original proof of service to the chambers of the Hon. M. William
Boller, 25 Delaware Avenue-Second Floor, Buffalo, New York 14202 at least eight (8) days prior to
the return date; and it is turther

ORDERED that a copy of any answer or response shall be served upon the petitioner
not less than tive (5) days before the return date. The original of any such answer or response is to

be delivered to the chambers of Acting Justice Boller not less than three (3) days prior to said return

date.
DATED: Buffalo, New York
May Q2013
IHON. PAULA L. FEROLETO
Justice of the Supreme Court
GRANTED:

GRANTED

av A\ Lla Kol Cant :
T WICHELE CARTER
-"UAT CLERK






State of New York
County of Erie

Affidavit in support of
order to show cause

/74 .'c Ac“? ;:‘-’ O/H /
/7 / / / Index ##/3"/ =/

Petitioner

In the matter of the application of

-y-
f/:v\ o f/,y ’/37 ) L"lo”‘g-./ 5'/}(}’(/‘/?(.

Resporfdent

for a judgment pursuant to Article 78 of
the NYS Civil Practice Laws and Rules

State of New York )
County of Erie ) SS:
)

[, ﬂ// ,' < Kﬁ €. / 5—70 <_7./@ // , being duly sworn, depose and

say that:

[ am the Petitioner [ the above-entitled proceeding.

[ make this affidavit in support of my annexed application for an Order to show cause to

prosecute the attached petmon pursuant to Article 78 of the New York C1v11 Practlce Laws and

/
Rules Wl‘llCh challenges /V Prpo A c/é"\ / 5 Cen /c o /e /_:c) O /’

’V\/\/ / r‘”\p [Dee v (oo rL f() /761.?0 _‘)% rj/(’ (6"""‘1,1‘:\4//
j/‘L"7/J(f’ C/L( i~ e LC\L\/

— . .
The facts surrounding this Petition are as follows: £ Atwc 4< c l) fiee e g e ‘_/
.ff-;',m\ _7/2{//)2\ 'l"'l) 7/7/[2 W/"'ﬁk) Z_ p/EL(. (/L'/é c,(,‘(_.l e f ‘-("1 'f"(.-)(‘fc/o‘/‘
./(./7‘,@"—/ et d /4'7‘ Nt g /eC/c‘r\ ///3)//7 gy JI 4’4L* v‘s'h-':'-'-ca/
.‘ ) 2z / j - / /_._ ) 'l —- N Y
TN Gl ierg T 6yl Cea f] l‘(/’dr') {en .\( Q/(;,-y ,’y)(/ Jeaid //,.ﬂc.
f;’u\,- o VAN (_/r ’7/"’) S /’/) /_C, l_‘;/;"’/"’ a7 C;[ ///,) 3 ‘h_) 2 B I ’?’

[ }
Il\.;up N ((l\(‘{b/ "'\\/-,"J'YJ Cvl‘r'v\."\[\/' /'f[[‘gr‘, F‘,‘m, H‘f, "y W[ “:6
$orker MeAp AR 120D et vwie i by Duched Mo O3 uE L0
lIV!’\l'./\ f'k‘l ]’\r:"] (V[/«-(( f‘_,r\- VV\‘ ‘//Q"(/ (-‘/I/ L, /?l - 'ET‘ YN Ve z",'(j fee N //
N K 2 VTR o 2 20 SPRUR Y P S \v-'\’f' Mo i’/s"/lI 2wt (oo N

3 »"'\d..a [ I





Petitioner seeks to proceed by Order to Show Cause rather that by Notice of Petition because:

f aw $¢ leun/ / fo h e /t/eafécé o4 Ju /Y f’?‘; A0)3. TA“J'

g heing caverded Mo addibiind o LT owon/d De
;\F/'/ J Fo ,-a/nue ¢ /74\//6 (“lS(q.znr{/] \/mo/vg,‘ e 7LM-\<

((’ [ ‘V( e‘o“v.{uj &'\7/ /Jen7 uvvu.'\j LA/ /nca-c:’—n/kff-/

Petitioner, being incarcerated at the Erie County Correctional Facility, 11581 Walden Avenue,
Town of Alden, County of Erie, also cannot effect personal service of the within papers and

respectfully requests that timely service by U. S. mail be deemed sufficient.

Petitioner designates Erie County as the place of venue.

No previous application for the reiief sought herein has been made.

I have moved by the annexed affidavit for a waiver of filing fees.

WHEREFORE, Petitioner respectfully prays that this Court enter an order directing Respondent to

show cause why a judgment should not be made and entered pursuant to Article 78 of the Civil

Practice Law and Rules, and granting such other relief as this Court may deem just and proper.

Dale:Mo\rc/! 2-2, ,25)/—))

7@‘@/ / &M

Signature, Petitioner Pro Se
11581 Walden Avenue
Alden, New York 14004

Sworn to before me on
this __ JC~ day of
S ,20 (3

Lond 2. M
cuwtal (o CALing

Notary Public





Supreme Court

State of New York
County Of Erie
Affidavit in support of
; - -~ .
¥ . motion to secure
/1 l < /‘ q4e / jc) ajc’ // R stenographic transcript
without fee
Petitioner CPLR 1102
3
Ind. # /2"/‘;Z 'r/
-v-

People of the State of New York, Respondent

State of New York )
County of Erie . ) SS:
)

I, /Z I’) I ¢ /W € / /?u C.‘/Q // . being duly sworn, depose and

say:

That I am the Petitioner Pro Se in this action, and make this aftidavit in support of my motion

pursuant to Section 1102(b) of the Civil Practice L.aw and Rules, securing a copy of the

stenographic transcript of my In 7(?5,1 M%ﬁ'l ,‘2‘,»\3‘ 7\ L" Vs /m“:_ Vzc /c; .ée_‘-\ d/é.,{'?u{j’e, //'04-:

Being that the Petitioner is incarcerated and has no funds to secure same nor does Petitioner have

any relatives that are willing to pay for said copies.

Petitioner intends to proceed Pro Se with motions betore the Court and in order to adequately

represent and defend himself, Petitioner requires the following transcripts:

fehowiry | 2007

/






WHEREFORE Petitioner respectfully prays that an Order be granted by this Court, ordering and

directing the Clerk to supply said Petitioner with a free copy of said requested transcripts, and

together with such other and further relief as the Court may deem just and proper.

Mkl T 2ol

Signature, Petitioner, Pro Se

Sworn to before me this _o2% day
of IVVoredn_ ,20 (3

lod 4 (.

Signature, Notary Public Cakol (. (Atrx

Matany Pt e Siate Of NY
-1i£30in Bl Crunty

e Sres 3/80/1(/

[





State rgf New York
e County
Supcin @ Court

: X
vy o/ > / Affidavit in Support of Application

/”}’ - N ‘“7/ [2ode // Pursuant to CPLR 1101 (f)

Petitioner/Plaintiff (Reduced Filing Fee)

v .

; e ) ¢/ /;f Index/File #0@_’0{'/‘5/&

Tm« oﬂy B lfowan <t Sher DIN#_/3XA 79

Respondent/Defendant NYSID#_//89565 95

X
State of New York )
) SS:

County of f Vi )
. .
I, [ [ 1 e / a4 / Do ol¢ / / , being duly sworn, hereby declare as follows:

1) I am the Petitioner/Plaintiff in the above-entitled proceeding, I am a
sentenced inmate in a federal, state or local correctional facjlity (state place
of incarceration:_ A [de.. (e ccckional Fue /i 73 and]
submit this affidavit in support of my application for a reduction of the
filing fee pursuant to CPLR 1101 (f).

2) 1 currently receive income from the following sources, exclusive of

correctional facility wages:

A/ Loy L

3) I own the following valuable property (other than miscellaneous personal

property):

NONE
1)  List Property: Value:

1) I have no savings, property, assets or income other than as set forth herein.

*Will be assigned by the Court/County Clerk





S I am unable to pay the total fee necessary to prosecute this procedure.
6) No other person who is able to pay the total filing fee has a beneficial interest

in the result of this proceeding.
7 The facts of my case are described in my claim and other papers filed in the

court.
8) I have made no prior request for this relief in this case.
9)  Mydateofbirthis__ /0 /3( /7 ~

10) NYSID #__ /(83956547
i QT / Mj

11) Aliases (if any)
(signature)

Sworn to before me this 3 ¢ Hay of _frAareet. o133 .,

S0 R Loidese

Notary Rublie~ Cy/ant €. €4,

En e
EAN TR A s

REd 5/30 fig AUTHORIZATION
I, /‘y]_'¢, A o\{/ ijc // v inmate number /3-2 777 )

rcquest and authorize the agency holding me in custody to send to the Clerk of the Court
certificd copies of the correctional facility trust fund account statement (or the institutional

cquivalent) for the past six months,

I further request and authorize the agency holding me in custody to calculate the
amounts specified by CPLR 1101 (f)(2), to deduct those amounts from my correctional
facility trust fund account (or the institutional equivalent) and to disburse those amounts as

instructed by the Court.

This authorization is furnished in connection with the above entitled case and shall
apply to any agency into whose custody I may be transferred.

I UNDERSTAND THAT THE ENTIRE FILING FEE AS DETERMINED BY THE
COURT WILL BE PAID IN INSTALLMENTS BY AUTOMATIC DEDUCTIONS FROM
MY CORRECTIONAL FACILITY TRUST FUND ACCOUNT EVEN IF MY CASE IS

DISMISSED.
7 fer / 7—5@@%

(signature)






Resident Account Sammary

° Friday, April 19, 2013 @13:17
Tor ICN: 132979 BODELL, MICHAEL T
Date Transaction Cescription Amount Balance Cwed Hel Reference
24/13/2023 CEPOSIT MO AMBER ASHRAF 30.9C 31,77 0.C0 0.00 04/19/2013
04/17/2013 ERF OID:100010622-ComisaryRef 1.60 1.77 6.C0 0.CO 04/717/2013
34/17/2013 EPR OID:1J9011726~ComisaryPur -4.55 5.17 0.00 0.00 24/17/2013
24/15/2013 EPR 0OID:100010622-ComisaryPur ~-27.96 4.72 0.G0 0.00 C4/15/2013
74/12/2013 DEPOSIT MO AMBER ASHRAF 30.00 32.68 0.00 0.00 04/12/2013
C4/08/2013 EPR OID:100009%427-ComisaryPur -29.79 2.68 0.00 0.00 04/08/2013
J4/05/2013 DEPOSIT MO AMBER ASHRAF 30.09 32.47 0.00 0.00 04/05/2013
24/04/2J)13 <POSTAGE CH POSTAGE -1.32 2.47 0.00 0.00 04/04/2013
)4/04/2013 POSTAGE CHG POSTAGE 1.32 3.79 1.32 0.60 C4/04/2013
74/03/20.3 EPR DID:10C0008€95-ConisaryPur ~14.¢! 3.79 0,00 0.00 04/03/72C13
24/21/2913 EPR 0IC:100008143-ComisaryPur -27.29 18.49 0.00 2.C 04/01/2013
03/29/2013 ERF 0ID:103006787~ComisaryRef 2.40 45.69 0.09 0.00 03/29/2013
63/27/2013 EPR 0ID:100006787-ComisaryPur -29.49 43.29% D.00 .00 03/27/2013
23/727/2013 DEPOSIT MO AMBER ASHRAF 40.00 72.78 0.30 0.00 03/27/2013
03/27/2013 <COPIES CHG COPIES -2.80 32.78 0.00 D.00 G3/27/2013
03/27/2013 COPIES CHG COPIES 0.80 33.58 0.80 0.C0 03/27/2013
33/22/2013 <POSTAGE CH POSTAGE -0.92 33.58 0.00 0.00 03/22/2013
03/22/2013 POSTAGE CHG POSTAGE 0.92 34.59 0.92 0.00 03/22/2013
03/21/2013 DEPOSIT MO AMBER ASHRAF 20.00 34.50 0.00 0.00 0372172013
03/20/2013 ERF OID:1C0005496~-ComisaryRef 0.90 4.50 0.c¢0 0.30 03/20/2013
03/20/2013 <POSTAGE CH POSTAGE -0.92 3.60 0.00 0.00 03/20/2013
03/20/2013 POSTAGE CHG POSTAGE 0.92 4.52 0.92 J3.0C 03/20/2013
03/18/2013 EPR OID:100G03549%6-ComisaryPur -26.86 4.52 0.00 0.02 03/718/2013
03/15/2013 ERF 0ID:100004774~-ComisaryRef 1.20 31.38 0.00 2.00 03/15/2013
03/14/2013 DEPOSIT MO AMBER ASHRAF 30.00 30.18 0.00 0.60 03/14/2013
N3/13/2013 EPR OID:100004774-ComisaryPur -14.09 0.18 0.00 G.00 0371372013
03/11/2013 EPR 0ID:1000904174-ComisaryPur -29.41 14.27 0.00 0.00 03/11/2013
03/07/2013 DEPOSIT MO AMBER ASHRAF 30.00 43.68 J.20 0.69 03/07/2013
23/06/2013 EPR OTD:100703076~ComisaryPur -29.68 13.63 3.¢C0 2,00 03/06/2013
2/04/2013 EPR 0ID:100302502~-ConisaryPur -29.91 43.36 0.00 .00 03/704/2013
22/27/2013 EPR CID:;100J001914~-ComisaryPur -1.C5 73.27 2.00 .00 02/27/2013
22/27/2013 DEPOSIT MO AMBER ASHRAF 30.00 74,32 0.60 7.00 02/27/2013
0272572013 EPR OID:100001067-ComisaryPur -24.87 34.32 9.00 2.00 12/25/2013
22/21/72013 DEPOSIT MO AMBER ASHRAFF 30,00 74.19 Ay 3,00 J2/21/2023
ses21/2013 EPR CIZ:1000007€2-ComisaryPur -4.97 14.19 0.30 RG] J2/21/2012
22/20/2012 BAL FWD BAL FWD AT KCN CONVERSION 49.10 19.10 n.00 0.09 02/20/2013






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE
MARK C. POLONCARZ

MICHEI.LE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

COUNTY EXECUTIVE
JErReMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
May 13, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Ekes, Thomas v. Village of Kenmore,
Town of Tonawanda, City of Buffalo
and County of Erie

Notice of Claim

Thomas Ekes
200 Wallace Avenue
Buffalo, New York 14216

Richard E. Updegrove, Esq.
Spadafora & Verrastro, LLP
2 Symphony Circle

Buffalo, New York 14201

Should you have any questions, please call.

MMP
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

BMMM{M}( ’ ./gt,‘-__.b‘i{;‘i\_k A )
Michelle M. Parker
First Assistant County Attorney

93 FRANKLIN STREET. ROOM 1634, BLiE ATO.NEW YORK 14202 — PHONE: (716} 838-2200 - WWW _ ERiE.GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Claim of

THOMAS EKES

Claimant
- VS -

VILLAGE OF KENMORE,
TOWN OF TONAWANDA,
CITY OF BUFFALO and
COUNTY OF ERIE

Respondents

NOTICE OF CLAIM

This paper received at the

Erie County Attorney's Office

the

e

e

eaize Wlanson

day of, 2012
at\'e&xd am

Aksistant County Attorney

PLEASE TAKE NOTICE, that THOMAS EKES has claims and hereby makes claims
against the COUNTY OF ERIE, for personal injuries and damages sustained, and pursuant to
statutes in such cases made and provided, does hereby make claims against the CITY OF

BUFFALOQ, and in support thereof, states:

1. The address of the Claimant, THOMAS EKES, 200 Wallace Ave., B‘uffalo,

New York.

2. The name and address of the Attorneys for the Claimant is:

SPADAFORA & VERRASTRO

2 Symphony Circle
Buffalo, New York 14201
(716) 854-1111

3. This claim is for damages resulting from the personal injuries to the Claimant,
THOMAS EKES, as a result of the negligence and carelessness of the COUNTY OF ERIE.






4. This claim arises from the personal injuries sustained by the Claimant,
THOMAS EKES, when he was legally, lawfully and properly walking over, along and on the
sidewalk area on Deerhurst Park Blvd, Buffalo, New York, at or near a residence located at 275
Deerhurst Park Blvd., said sidewalk used and utilized by members of the public in general and this
Claimant in particular, when dangerous, defective, hidden and/or unsafe conditions on or near the
sidewalk area which consisted of, without limitation thereto, concrete and/or surface area which
was broken, missing and/or excavated, which as a direct result thereof, the Claimant, THOMAS
EKES, was caused to fall to the ground sustaining severe and bermanent injuries to his neck, back,
and arms, together with other and further bodily injuries. Said accident having occurred on or about
February 16,2013.

5. That the injuries sustained by the Claimant, THOMAS EKES, caused as the
result of the negligence and carelessness of, among others, the COUNTY OF ERIE, its agents,
servants and/or employees, were serious, severe and permanent injuries including, but not limited
to, a sprain/strain of the cervical and thoracic spine with radiculopathy into the right upper
extremity, possible cubital tunnel syndrome and/or aggravation and/or precipitation of a pre-
existing cervical condition, and other injuries: various contusions and abrasions; traumatic injury to
cells, tissues, blood vessels, nerves, veins, and arteries in and about the 'cervical and thoracic spine
with pain, soreness, tenderness, limitation of motion, movement, function and strength with
resultant swelling and other injuries as yet unknown. At the present time, Claimant is still suffering

from his injuries sustained or the residual effects thereof.

6. The foregoing injuries and damages were sustained as a result of the negligence
and carelessness of the COUNTY OF ERIE, its respective officers, agents, servants and/or
employees in causing, creating, maintaining or allowing to exist said sidewalk in a dangerous,
defective, hazardous and unsafe condition for members of the general public to walk over, along
and on said sidewalk area, and permitting the same to continue and exist for a long period of time
prior to and including February 16,2013. Upon information and belief, the CITY OF BUFFALO, it
agents, servants and/or employees, had prior written notice, as set forth under GML Section 50-e(4)
and/or under any other statute, rule, regulation, ordinance or the like applicable as to the dangerous,
defective, hazardous and unsafe conditions of said sidewalk. Upon information and belief, the
COUNTY OF ERIE, its agents, servants and/or employees had actual and/or constructive notice of
the dangerous, defective, hazardous and unsafe conditions of said sidewalk area and/or

affirmatively and actively created and/or caused said conditions to exist.






7. Upon information and belief, the culpable conduct and negligence on the part of
the COUNTY OF ERIE, and its officers, agents, servants and/or employees during the course of the
performance of their duties, causing, creating and/or contributing to the accident and personal
injuries of the Claimant, THOMAS EKES, and rendering the COUNTY OF ERIE liable for
Claimant’s damages including, but are not limited to:

a) Improperly designing, constructing and/or maintaining said sidewalk
area in a defective, dangerous, hazardous and unsafe condition in the area of the accident;

b) Failing to provide, post and maintain adequate warnings along said

sidewalk area and in the area of the accident;

c) Failing to inspect the sidewalk area and correct the dangerous, defective,
hazardous and unsafe conditions which existed and which had existed for a considerable period of

time prior to the date of this accident;

d) Failing to remedy, eliminate and/or remove the dangerous, defective and
hazardous conditions that existed in and about said area of the accident at the time of said accident

and for a considerable period of time prior thereto;

e) In causing and/or creating dangerous, defective, hazardous and unsafe
conditions to exist, of which the COUNTY OF ERIE, its respective officers, agents, servants and/or
employees had notice of and knew or should have known through the exercise of due care and

diligence;

8. By reason of the carelessness and negligence of the COUNTY OF ERIE, its
officers, agents, servants and/or employees as aforesaid, Claimant, THOMAS EKES, was rendered
sick, sore, lame, disabled and sustained various and diverse injuries including those aforementioned,
shock to his nervous system, conscious pain and suffering, traumatic injury in and to the various
parts of his body; all necessitating Claimant being confined to couch and home for a period of time
thereafter, as well as for other personal injuries of which Claimant, THOMAS EKES, is not yet

informed, including the permanent effects thereof.






9) The claimant THOMAS EKES may make claims for any and all damages that
she would be entitled to receive as to the aforesaid accident as a result of the carelessness and
negligence of the COUNTY OF ERIE by and through its agents, servants and/or employees of

aforesaid.

The items of damages and injuries claimed by THOMAS EKES are as follows:

a) Medical and hospital expenses and any and all other expenses related to
care, treatment and attempted cure of injuries sustained or permanent effects relating thereto ~ past,

present and future;

b) Mental anguish, distress and/or loss of sleep;

c) Injuries and residuals of same;

d) Pain and suffering ~ past, present and future;

e) Economic loss, if applicable — past, present and future;

f) Other special and general damages as they manifest themselves

subsequent to the date of this notice.

10)  That upon your failure to pay such claims within the statutory period provided
therefore, it is the intention of the Claimant to commence an action against said COUNTY OF
ERIE, and such others as may be liable, to recover damages sustained by Claimant as hereinabove

set forth.

WHEREFORE, the Claimant respectfully requests that his claim be adjusted and paid

as provided by law.

DATED: AprilA)_, 2013 ) &L/\
| A BN

THOMAS EKES






STATE OF NEW YORK)
COUNTY OF NIAGARA ) SS...

THOMAS EKES, being duly sworn, deposes and says: That he is the Claimant, above-
named in the within action; that he has read the foregoing NOTICE OF CLAIM and knows the
contents thereof; that same is true to his own knowledge except as to those matters stated to be
alleged on information and belief, and as to those matters, he believes it to be true.

/F_ WLQM'

THOMAS EKES

Sworn to before me this
2{1 day of April, 2013

S

/

RICHARD UPDEGROVE
Notary Public, State of New York
Guazlified in Niagara County
My Cammission Expires 12/9/

TO: COUNTY OF ERIE






TO: COUNTY OF ERIE

I hereby certify that, to the best of my knowledge, information and belief, formed after
an inquiry reasonable under the circumstances, the presentation of the claim within or the
contentions therein are not frivolous as defined in subsection (c¢) of section 130-1.1 of the Rules of

the Chief Administrator (22NY CRR).

W E. Updegrove, Esq.
PADAFORA & VERRASTRO, LLP
2 Symphony Circle

Buffalo, New York 14201
(716) 854-1111







COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JErReMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
May 23, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Evans, Dawn v. County of Erie, Erie
County Sheriff's Department and Town
of Elma

Document Received: Notice of Claim

Name of Claimant: Dawn Evans

2321 West Blood Road
East Aurora, New York 14052

Claimant's attorney: SPADAFORA & VERRASTRO, LLP

2 Symphony Circle
Buffalo, New York 14201

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: i }’b ‘u&% #”k

Michelle M. Parker
First Assistant County Attorney

MMP:dld
Attachment

95 FRANKLN SHRLET, ROOM 1634, Bt FiALO. NEW YORK 14202 - PHONE: (716) 8B38-2200) - & WW FRIE GOV





This paper received at the
Erie County Attorney's Office

from M ol Lyt Lovi-Son

STATE OF NEW YORK T 3
SUPREME COURT : COUNTY OF ERIE the_gl] day of May 200
at\ Lo §C a.mf/ép?
In the Matter of the Claim of &k J ﬂ
DAWN EVANS Ass'iﬁ\,.l bt tmm?'
' -.LUQ\N\U\ \$ -Uldg],{f
Claimant NOQTICE QF CLAIM

- VS -

COUNTY OF ERIE,
ERIE COUNTY SHERIFF’'S DEPARTMENT and

TOWN OF ELMA

Respondents

PLEASE TAKE NOTICE, that DAWN EVANS has claims and hereby makes claims
against the COUNTY OF ERIE, ERIE COUNTY SHERIFF’'S DEPARTMENT and/or TOWN OF
ELMA for personal injuries and damages sustained, and pursuant to statutes in such cases made and
provided, does hereby make claims against the COUNTY OF ERIE, ERIE COUNTY SHERIFF’'S

DEPARTMENT and/or TOWN OF ELMA, and in support thereof, state:

1. The address of the Claimant, DAWN EVANS, is 2321 West Blood Rd.,
East Aurora 14052 New York.

2. The name and address of the Attorneys for the Claimant are:

SPADAFORA & VERRASTRO
2 Symphony Circle

Buffalo, New York 14201

(716) 854-1111

3. This claim is for damages resulting from emotional injuries and/or distress

caused to the Claimant, DAWN EVANS, as a result of the negligence, carelessness and recklessness
of the COUNTY OF ERIE, ERIE COUNTY SHERIFF'S DEPARTMENT and/or TOWN OF ELMA.






4, This claim arises from the emotional injuries and/or emotional distress
sustained iby the Claimant, DAWN EVANS, as the result of the conduct of various employees of the
COUNTY OF ERIE, ERIE COUNTY SHERIFF’'S DEPARTMENT and/or TOWN OF ELMA, with
said conduct occurring on or around February 25, 2013. It is alleged, upon information and belief,
that officers employed by the ERIE COUNTY SHERIFF'S DEPARTMENT, including but not
limited to Detective Parisi, did divulge and disclose information to the public relative to the
circumstances surrounding the death of my daughter, Jessica Mucha, and said information was also
disclosed by an employee of the TOWN OF ELMA, Jennifer Ginter, and subsequently posted on a
social media site, all in violation of federal, state and county statutes, rules and ordinances, including
all HIPAA rules in effect on said date.

5. That the injuries sustained by the Claimant, DAWN EVANS, caused as the
result of the negligence, carelessness and recklessness of, among others, the COUNTY OF ERIE,
ERIE COUNTY SHERIFF’'S DEPARTMENT and/or TOWN OF ELMA, its agents, servants and/or
employees, were the infliction of severe emotional distress and embarrassment and anxiety and loss of
sleep. As the result of the disclosure of information relative to the cause of my daughter’s passing and
the publication on a social media site, my family and friends were notified of her passing before I had
learned of her death. In addition, I would have never disclosed the cause of her death to any person,
including friends and members of my family, since the cause of death was a very personal and private
matter. At the present time, Claimant is still suffering from her injuries sustained or the residual

effects thereof.

6. The foregoing injuries and damages were sustained as a result of the
negligence, carelessness and recklessness of the COUNTY OF ERIE, ERIE COUNTY SHERIFF’'S
DEPARTMENT and/or TOWN OF ELMA, its respective officers, agents, servants and/or employees,
while acting within the scope of their employment, by divulging and disclosing said protected and/or
private information and in failing to properly train its officers, servants, agents and/or employees in
the proper handling and disclosure of such information and in failing to implement proper policies and
procedures which would prohibit and/or prevent the disclosure of such information.






7. Upon information and belief, the negligence, carelessness and/or
recklessness on the part of the COUNTY OF ERIE, ERIE COUNTY SHERIFF’'S DEPARTMENT
and/or TOWN OF ELMA, and its officers, agents, servants and/or employees during the course of the
performance of their duties, causing, creating and/or contributing to the injuries of the Claimant,
DAWN EVANS, and rendering the COUNTY OF ERIE, ERIE COUNTY SHERIFF’'S
DEPARTMENT and/or TOWN OF ELMA liable for Claimant’s damages including, but are not

limited to:

a) Failing to properly train its officers, servants, agents and/or

employees in the proper handling of such protected, confidential and/or private information;

b) Failing to implement proper policies and procedures which would

prohibit and/or prevent the disclosure of such protected, confidential and/or private information.

c) In causing and/or creating an environment in which the disclosure

of such protected, confidential and/or private information would be disclosed.

8. By reason of the carelessness, negligence and recklessness of the
COUNTY OF ERIE, ERIE COUNTY SHERIFF'S DEPARTMENT and/or TOWN OF ELMA, its
officers, agents, servants and/or employees as aforesaid, Claimant, DAWN EVANS, has sustained
severe emotional distress, embarrassment and suffers from extreme anxiety, loss of sleep and loss of

weight and is confined to her house as a result.

9) The claimant DAWN EVANS may make claims for any and all damages
that she would be entitled to receive as to the aforesaid incident as a result of the carelessness,
recklessness and negligence of the COUNTY OF ERIE, ERIE COUNTY SHERIFF’S
DEPARTMENT and/or TOWN OF ELMA by and through its agents, servants and/or employees of
aforesaid.

The items of damages and injuries claimed by DAWN EVANS are as
follows:
a) Therapy and counseling expenses and any and all other expenses
related to care, treatment and attempted cure of injuries sustained;






b)

c)

d)

e)

Anxiety medication;
Mental anguish, distress and/or loss of sleep and appetite;
Emotional injuries and residuals of same;

Other special and general damages as they manifest themselves

subsequent to the date of this notice.

10) That upon your failure to pay such claims within the statutory period
provided therefor, it is the intention of the Claimants to commence an action against said COUNTY
OF ERIE, ERIE COUNTY SHERIFF'S DEPARTMENT and/or TOWN OF ELMA, and such others
as may be liable, to recover damages sustained by Claimant as hereinabove set forth.

WHEREFORE, the Claimant respectfully request their claim be adjusted and paid as

provided by law.

DATED: May 17, 2013

4
DAW% EVﬁNS






STATE OF NEW YORK)
COUNTY OF ERIE ) SS...

DAWN EVANS, being duly sworn, deposes and says: That she is the Claimant, above-
named in the within action; that she has read the foregoing NOTICE OF CLAIM and knows the
contents thereof; that same is true to her own knowledge except as to those matters stated to be
alleged on information and belief, and as to those matters, she believes it to be true.

DAWN EVANS

Sworn to before me this
I/ _ day May, 2013.

7

RENEE C. NOODY
Notaay Public, State of New York
ualified in Efie Gounty
My Commission Expires May 29, 22043







COUNTY OF ERIE
MARK C. POLONCARZ

COUNTY EXECUTIVE
DEPARTMENT OF LAW

MICHAEL A. SIRAGLSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

&

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH
SECOND ASSISTANT COUNTY AT10RNEY

May 21, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following;

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Gerken, David M., Estate of, by Marion
Gerken, Individually and as
Administratrix v. Erie County, Erie .
County Sheriff's Office, and Town of
Orchard Park Police Department

Notice of Claim

Marion Gerken
123 Hyde Parkway
Palmyra, New York 14522

Eric M. Dolan, Esq.

Trevett Cristo Salzer & Andolina P.C.
2 State Street, Suite 1000

Rochester, New York 14614

Should you have any questions, please call.

MMP:dld
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

N ~ ’ / =
By: b\ cAud Ay Fou -
Michelle Parker
First Assistant County Attorney

YS FRANKUIN STRLEE, ROOM 1634, BURFALO. NEW YORK 14202 - PHONE: (716) 838-2200) - www 1 RILGON





SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

MARION GERKEN, individually and as
administrator of the estate of DAVID M. GERKEN, NOTICE OF CLAIM

JR., Deceased,

Claimant,

VS.

ERIE COUNTY, ERIE COUNTY SHERIFF'S
OFFICE, and TOWN OF ORCHARD PARK POLICE

DEPARTMENT,

Defendants.

TO: ERIE COUNTY
Mark Poloncarz, County Executive

ERIE COUNTY ATTORNEY

PLEASE TAKE NOTICE that Marion Gerken, as administrator of the estate of
David M. Gerken, Jr., deceased, makes a claim against: Erie County, a municipal
corporation with offices at 95 Franklin Street, 16th Floor, Buffalo New York, 14202, for
damages sustained by claimant as set forth in this notice, and in connection with the
claim states:

1. Claimant is the mother and administrator of the estate of David M. Gerken,
Jr., with an address of 123 Hyde Parkway, Palmyra, New York 14522. Letters of
administration were issued February 7, 2013 by Wayne County Surrogate’s Court.

2. David M. Gerken, Jr. (hereinafter the “deceased”) died November 16,
2012. Atthe time of his death, deceased had a primary residence in the County of

Wayne, State of New York.





3. The nature of the claim is a wrongful death action to recover damages
suffered by claimant and decedent due to negligence of defendant Erie County.

4. The time when, the place where, and the manner in which the claim arose

is set forth as follows:

a. On November 15, 2012, decedent attended a football game between the
Miami Dolphins and Buffalo Bills at Ralph Wilson Stadium in Orchard Park, New York.

b. Decedent was ejected from the game and escorted out of the stadium.

C. Decedent had been consuming alcohol prior to and during the game,
including alcohol he purchased at the stadium, and was intoxicated at the time he was
ejected from the stadium.

d. After being ejected from the game, decedent fell from a ravine, or cliff, in a
poorly lit, incompletely fenced area adjacent to the stadium.

e. Upon information and belief, Erie County owns Ralph Wilson Stadium and
is responsible for ensuring the safety of patrons of the stadium.

f. Claimant claims that decedent’s injuries and death were caused, in whole
or in part, by the negligence of Erie County and/or its employees and agents in ejecting

decedent from the game in an intoxicated condition.

g. Claimant claims that decedent’s injuries and death were caused, in whole
or in part, by a hazardous condition on the property of Erie County (to wit, the pqorly lit
and incompletely fenced ravine or cliff where decedent fell), and that Erie County had

actual or constructive notice of the hazard and failed to correct it.





5. As a result of Erie County’s negligence, claimant and decedent suffered
conscious pain and suffering and pecuniary loss in an amount to be determined at a trial
of this action.

Dated: May 3, 2013 TREVETT CRISTO SALZER & ANDOLINA P.C.

N

<Etic M. Dolan, Esq. /
Attormeys for Claimants
2 State Street, Suite 1000
Rochester, New York 14614
(585) 454-2181





VERIFICATION

STATE OF NEW YORK
CITY OF ROCHESTER
COUNTY OF MONROE

MARION GERKEN, being duly sworn, states that she is the claimant in this
action and the foregoing Notice of Claim is true to her own knowledge, except as to
matters therein stated to be made upon information and belief and as to those matters
she believes it to be true, that the grounds for her belief as to all matters not stated upon
her knowledge are correspondence and other writing known to her.

'\\\m\m\\M

Dated: May 4, 2013

MARION GERKEN

Sworn to before me this

4™ day of May, 2013.

Notary Pglic

DONNA L, FRANR
NOTARY PUBLIC, State of New Yokt
Qualifiad hNMog:o: n(jg:x;\ty

Registration No.
OOmgﬂs'alon Expires May 31.?5'






COUNTY OF ERIE

MARK C. POLONCARZ

MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
May 2, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Kocher, Stephen v. Erie County Sheriff's
Department

Notice of Claim

Stephen Kocher
1739 Sandridge Road
Alden, New York 14004

Lawrence J. Strauss, Esq.
Lawrence J. Strauss PLLC
63 Kenmore Avenue
Ambherst, New York 14226

Should you have any questions, please call,

MMP:dld
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: [/ Pl el 1o F

Michelle M. Parke
First Assistant County Attorney

YS FRANKIINSIRFEE. ROOM 1634, Briry 0. New YORK 14202 - PHONE: (716H) 858-2200) - sWWW ERIE.GOV





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

STEPHEN KOCHER
1739 SANDRIDGE ROAD NOTICE OF CLAIM
ALDEN, NEW YORK 14004
Claimant,
-vs-

ERIE COUNTY SHERIFF’S DEPARTMENT

10 DELAWARE AVENUE

BUFFALO, NEW YORK 14202
Respondents.

PLEASE TAKE NOTICE, that the Claimant, STEPHEN KOCHER, hereby presents his notice of claim
against the ERIE COUNTY SHERIFF'S DEPARTMENT, and in support thereof, the Claimant states:

1. That the Claimant, Stephen Kocher resides at 1739 Sandridge Road Alden, New York 14004.

2. Stephen Kocher’s date of birth is September 4th, 1962.

3. Mr. Kocher is a citizen of the United States of America, and a resident of the State of New York.

4. Mr. Kocher’s lawyer, Lawrence Strauss, has his principal place of business at 63 Kenmore
Avenue Amherst, New York 14226.

5. The circumstances giving rise to this claim occurred on or about February 14th, 2013 at
approximately 10:00 p.m., at Mr. Kocher’s residence.

6. At that time and place the following acts and events occurred: Mr. Kocher was sleeping in his
living room. He was awakened by a bright light through his front window. He saw an Erie County
Sheriff vehicle at or near his home. He went outside to find out why. Mr. Kocher was ordered to
lay flat on his stomach, by an Erie County Sheriff. At that time, the officer points his weapon,
projecting a green light onto Mr. Kocher’s chest. Mr. Kocher was recovering from hip surgery
and was unable to promptly respond to the officer’s order. Mr. Kocher told the officer that he
was recovering from hip surgery and that it would take him more time to comply with his order.
The officer ignores him and repeats his order. Mr. Kocher complies. By this time, severai other
Erie County officers point weapons at Mr. Kocher. An officer places his knee on Mr. Kocher’s
injured hip and applies hand cuffs. Finally, Mr. Kocher is shoved into the back of an Erie Country
Police Van.

7. After several minutes, while cuffed in the van, an Erie County Police officer tells Mr. Kocher he is
free to go and releases the hand cuffs. Apparently, the officers were informed that Mr. Kocher
was “the wrong guy” because the Sheriff’'s Department had located the culpable person, who
was the subject of their search.

8. This entire incident occurred in the presence of several of Mr. Kocher’s neighbors.

9. As a result of this unlawful detention, Mr. Kocher has sustained an exacerbation of pre-existing
conditions and injuries. Mr. Kocher will sustain a longer period of disability, resulting in lost
future earnings. Mr. Kocher suffered shock, fear and emotional anguish. Finally, Mr. Kocher’s
constitutional rights and protections under the Constitutions of the United States of America
and the State of New York were violated.





10. The injuries, harms and economic loses as stated in the preceding paragraph are the direct
result of the negligence, recklessness and intentional actions of the Erie County Sheriff's

Department as detailed in paragraph”6”.
11. This Notice of Claim is being presented within the time constraints prescribed by the General

Municipal Law of the State of New York, Section 50 {e).

PLEASE TAKE FURTHER NOTICE, that the Claimant requests that this claim by allowed and paid
by the Erie County Sheriff’'s Department and notifies you that unless this claim is adjusted and
paid within ninety (90) days form the presentation of this claim, it is our intention to commence
an action against the Erie County Sheriff’s Department to recover for all damages and injuries
sustained by the Claimant, together with the costs and disbursements of such actions.

DATED: Ambherst, New York
April 22nd, 2013

Sworn to before me this

Q% day of April, 2013

ey

Sara J. Steinberg “’Stephen Kocher

Notary Public, State of New York ~
Qualified in Erie County < l t ,:, ; E '
My Commission Expires 3/8/2014 g "W v

Lawrence Strauss, Esq.
Attorney for Claimant
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COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER

RIE NTY ATTORNEY FIRST ASSISTANT COUNT Y
ERIE COUNTY 0O MARK C. POLONCARZ IR SISTAN UNTY ATTORNEY

CoOUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
May 6, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Lewandowski, David v. County of Erie
Document Received: Notice of Claim
Name of Claimant: David Lewandowski

495 Highland Avenue
Tonawanda, New York 14223

Claimant's attorney: E. Joseph Giroux, Jr.
Creighton, Johnsen & Giroux
560 Ellicott Square Building
295 Main Street
Buffalo, New York 14203

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure

Y5 FRANKLIN STREET, ROOM 1634, BUirato. NEW YORK 14202 - PHONE (71683822000 WwWw @ RIf: GV





TO:

STATE OF NEW YORK
COUNTY OF ERIE

In the Matter of the Claim of
David Lewandowski
-against-

The County of Erie, New York

NOTICE OF CLAIM TO THE COUNTY OF ERIE

Christopher L. Jacobs Mark Poloncarz John W. Greenan

Erie County Clerk Erie County Executive Commissioner of Personnel
92 Franklin Street 95 Franklin St— 16" Floor 95 Franklin St — 6™ Floor
Buffalo NY 14202 Buffalo NY 14202 Buffalo NY 14202

PLEASE TAKE NOTICE THAT David Lewandowski, the Claimant herein makes this
claim against the County of Erie located in New York State.

The Claimant, David Lewandowski, resides at 495 Highland Avenue, Tonawanda
New York 14223.

The Attorney for the claimant is Creighton, Johnsen & Giroux (E. Joseph Giroux,
Jr., of Counsel) with offices at 295 Main Street — Suite 560, Buffalo NY 14203. The
nature of Mr. Lewandowski’s claim is as follows:

Time When, Place Where and the Manner in Which the Claims Arose are as

Follows:

Mr. Lewandowski is a police officer in the Village of Kenmore, County of Erie,
New York. Mr. Lewandowski is on the Eligible List #77-838 Police Lieutenant - First
Line Supervisor Promotional List. The Eligible List #77-838 was established on

December 10, 2010 and is a list to fill all Police Lieutenant vacancies in Erie County





Towns and Villages (except the Town of Cheektowaga). This included vacancies for the
position of Police Lieutenant First Line Supervisor in the Village of Kenmore.

The original duration of the Eligible List was until December 12, 2012. The
Eligibility List, which is a County wide list for promotions to the position of Lieutenant is
for all towns and villages in Erie County (except the Town of Cheektowaga). The Erie
County Commissioner of Personnel extended the duration of the Eligible List #77-838 for
an additional year to December 10, 2013 unless superseded by the establishment of a new
promotional list prior to December 10, 2013. The Erie County Commissioner of
Personnel extended the Eligible List #77-838 on September 4, 2012 and December 7,
2012.

On or about January 17, 2013, Mr. Lewandowski was notified by the Village of
Kenmore that he would be promoted from his current Kenmore Police Department
position of Detective to a vacancy in the Lieutenant position as a permanent appointment.
On February 6, 2013, the date of his appointment to Lieutenant, Mr. Lewandowski was
notified by the Village of Kenmore that he was only being promoted on a provisional
basis as the Erie County Commissioner of Personnel would not certify an eligible list for .
the Village of Kenmore on the grounds that Eligible List #77-838 had expired. Eligible
List #77-838 has not been superseded and an examination for a new list for Lieutenant
will not take place until June 1, 2013. A new Eligible List from this exam will not be
established until months after the June 1, 2013 examination. The examination for Eligible
List #77-838 was on June 10, 2010 and Eligible List #77-838 was not established until

December 10, 2010.





The Items of Damages or Injuries Claimed to Have been Sustained:

As a result of the County’s action in refusing to certify for the Village of
Kenmore County wide Eligible List #77-838 that has already been extended to December
10, 2013, Mr. Lewandowski’s appointment is provisional rather than permanent. Unless
remedied, Mr. Lewandowski will have to take the examination for the new eligible list
and establish a position on the list from which he can be promoted permanently.

Mr. Lewandowski seeks a remedy that the Erie County Commissioner of
Personnel certify the Eligible List #77-838 to the Village of Kenmore so that the Village
of Kenmore can permanently appoint him to the position as it intended to do.

Dated: Buffalo, New York
April 24,2013
CREIGHTON, JOHNSEN & GIROUX

2

E.'Joseph Giroux, J r., Esq., of Counsel
Attorney for David Lewandowski
Office & P. O. Address

560 Ellicott Square Building

295 Main Street - Suite 560

Buffalo, New York 14203

Telephone: (716) 854-0007

Fax: (716) 854-0004

VERIFICATION

State of New York )
County of Erie ) sS.:

David Lewandowski, being duly sworn, deposes and says that he is the claimant in the
above entitled Notice of Claim and knows the contents thereof; that the same are true to





his own knowledge, except as to the matters therein stated to be alleged on information
and believe, and as to those matters, he believes it to 9: tru

—!

kDaVia/ Lewandowski |

Sworn to before me this 1§ day of

Notary Public

E. JOSEPH GIROUX, JR.
Notary Public-State of New York
Qualified in Erie Coun
My Commission Expires






COUNTY OF ERIE

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY

MICHELLE M. PARKFR
FIRST ASSISTANT COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

MARK C. POLONCARZ
COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
May 2, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Mateo, Jose v. Erie County Medical
Center Corporation, County of Erie,
Thom Loree, M.D. and Erie County
Home

Summons and Complaint

Jose Mateo
8 Esperar Street
Buffalo, New York 14201

Glenn M. Race, Esq.

The Law Office of Glenn M. Race
954 Lexington Avenue, #331

New York, New York 10021

Should you have any questions, please call.

MMP:dld
Attachment

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

2 g "
By: A A LA f—'- T =
Michelle M. Parker
First Assistant County Attorney

GS FRANRIINSIREF F ROOM 1634, BUubr A O, NEW YORK 14202 PHONG: (716) 838-2200 - W W W1 K1.GOV





SUPREME COURT OF THE STATE OF NEW YORK  Index No.:
COUNTY OF ERIE
X PLAINTIFF DESIGNATES

JOSE MATEO, ERIE COUNTY AS THE
PLACE OF THE TRIAL
Plaintiff,
SUMMONS
-against- THE BASIS OF VENUE IS

PLAINTIFF’S RESIDENCE:
ERIE COUNTY MEDICAL CENTER CORPORATION, 8 Esperar Street
COUNTY OF ERIE, THOM LOREE, M.D. and ERIE Buffalo, NY 14201
COUNTY HOME

Defendants.
X

TO THE ABOVE NAMED DEFENDANTS:

YOU ARE HEREBY SUMMONED to answer the complaint in this action and to serve
a copy of your answer, or, if the complaint is not served with this Summons, to serve notice of
appearance on the plaintiff's attorneys within twenty [20] days after the service of this summons,
exclusive of the day of service of this summons, or within thirty [30] days after the service is
complete if this summons is not personally delivered to you within the State of New York).

In case of your failure to appear or answer this summons, a judgment by default will be
taken against you for the relief demanded in the complaint, together with the interest costs and/or

43114

disbursements of this action. ]
g o=
AP <
DATED: New York, New York Se =
April 15", 2013 =S
N3
]
.'his paper received at the
Egi County Attorney's Office THE LAW OFFICE OF GLENN M. RACE
fi )Jm {¢Mel ~ on
the J¢| day of el 20 43 % %
at 2210 am.p. BY: %
Glenn M. Race
L,.L\ IRERY Attorneys For Plaintiff
ssista.r% County Ano%g . 954 Lexington Avenue, #331
New York, New York 10021

Phone: 888.875.1059

Fax: 888.887.0073

FOIYTI9T  JETOT/LLAH0





DEFENDANTS’ ADDRESSES:

Erie County Medical Center Corporation
462 Grinder Street
Buffalo, NY 14202

County of Erie
95 Franklin Street
Buffalo, NY 14202

Thom Loree, M.D.
462 Grinder Street
Buffalo, NY 14202

Erie County Home
11580 Walden Avenue
Alden, NY 14004






SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE
X

JOSE MATEO Index No.:
Plaintiff,

-against- SR O A

ERIE COUNTY MEDICAL CENTER CORPORATION,
COUNTY OF ERIE, THOM LOREE, M.D. and ERIE
COUNTY HOME

Defendants. ; ';';_ ) --‘!: rl{_ =
X —Pyahy AT L,
Plaintiff, JOSE MATEOQ, as and for his complaint, by and through his attorney, The Law

Office of Glenn M. Race, respectfully alleges, upon information and belief, as follows:

AS AND FOR A FIRST CAUSE OF ACTION

1. That at all times hereinafter mentioned, plaintiff was and still is a resident of the

County of Erie, State of New York.
2. That at all times hereinafter mentioned, defendant, ERIE COUNTY MEDICAL

CENTER (hereinafter referred to as "ECMC"), was and still is a municipal corporation duly
organized and existing under and by virtue of the laws of the State of New York.

3. That at all times hereinafter mentioned, defendant, COUNTY OF ERIE, was and

still is a municipal corporation, duly organized and existing under the laws of the State of New

York.
4, That at all times hereinafter mentioned, defendant ERIE COUNTY HOME was

and still is a municipal corporation, duly organized and existing under and by virtue of the laws

of the State of New York.

5. That pursuant to Section 50-e of the General Municipal Law of the State
of New York, within the time prescribed by law, a duly executed and verified Notice of Claim
setting forth the name and address of the claimant and the claimant's attorney, the nature of the

claim, the time when, the place where and the manner in which the claim arose, as well as a





general description of the items of damage or injury, was duly served upon defendants, ERIE

COUNTY MEDICAL CENTER CORPORATION, COUNTY OF ERIE and ERIE COUNTY

HOME.
6. That pursuant to Section 50-H of the General Municipal Law of the State of

New York, the plaintiff attended a hearing held on October 25", 2012, at plaintiff’s residence

located at 8 Esperar Street, Buffalo, NY 14201.

7. That pursuant to Section 50-e of the General Municipal Law of the State of New
York, plaintiff has waited thirty (30) days for the defendants to make adjustment, settlement or
payment thereon, and that said defendants have failed, refused or neglected to make adjustment,
settlement or payment thereon, and that thereafter this action has been timely commenced.

8. That at all times hereinafter mentioned, defendant, ECMC, owned operated,
maintained, managed and controlled a hospital for the care and treatment of sick and injured

people located at 462 Grinder Street, Buffalo, NY 14202.

9. That at all times herein mentioned, defendant, ECMC, was and still is a domestic
corporation duly organized and existing under and by virtue of the laws of the State of New

York.

10. That at all times hereinafter mentioned, defendant, ECMC, was under the
ownership, control, operation and/or management of defendant, COUNTY OF ERIE, its agents,
servants and/or employees.

11. That at all times herein mentioned, defendant, ECMC, held itself out to the public |
as a facility in which members of the public, including plaintiff, JOSE MATEO, could receive
care and treatment in a competent, safe manner and in accordance with accepted medical
standards of practice existing in the community.

12. That at all times herein mentioned, defendant, ECMC, provided personnel,
including physicians, nursing staff, technicians, physician assistants, residents, interns and others
for the work-up, care, treatment and monitoring of patients to whom the facility was made

available, including the plaintiff, JOSE MATEOQ, and held itself out to the public as furnishing





treatment facilities where patients, including the plaintiff, JOSE MATEO, could be treated for

various conditions, illnesses and ailments.

13. At all times herein mentioned, it was the duty of defendant, ECMC, its agents,
servants and/or employees, to afford to the plaintiff, JOSE MATEO, safe, reasonable and proper

diagnostic work-up, treatment, follow-up medical, surgical and hospital care.

14. That at all times hereinafter mentioned, defendant, ERIE COUNTY HOME,
owned, operated, maintained, managed and controlled a hospital for the care and treatment of
sick and injured people located at 11580 Walden Avenue, Alden, NY 14004.

15. At all times herein mentioned, defendant, ERIE COUNTY HOME, was and still
remains engaged in the ownership of a nursing home known as ERIE COUNTY HOME, located |
at 11580 Walden Avenue, Alden, NY 14004 and is governed by the laws and regulations of the

State of New York and Federal laws and regulations.
16. At all times herein mentioned, defendant, ERIE COUNTY HOME, was and still

remains engaged in the maintenance of a nursing home known as ERIE COUNTY HOME,
located at 11580 Walden Avenue, Alden, NY 14004 and is governed by the laws and regulations

of the State of New York and Federal laws and regulations. ‘

17. At all times herein mentioned, defendant, ERIE COUNTY HOME, was and still
remains engaged in the management of a nursing home known as ERIE COUNTY HOME,
located at 11580 Walden Avenue, Alden, NY 14004 and is governed by the laws and regulations

of the State of New York and Federal laws and regulations.
18. At all times herein mentioned, defendant, ERIE COUNTY HOME, was and still

is a proprietary business engaged in the not for profit operation of a nursing home.

19. That at all times herein mentioned, defendant, ERIE COUNTY HOME, was and
still is a domestic corporation duly organized and existing under and by virtue of the laws of the

State of New York.
20. That at all times hereinafter mentioned, defendant, ERIE COUNTY HOME, was

under the ownership, control, operation and/or management of defendant, COUNTY OF ERIE,






its agents, servants and/or employees.

21. That at all times herein mentioned, defendant, ERIE COUNTY HOME, held itself

could receive care and treatment in a competent, safe manner and in accordance with accepted

medical standards of practice existing in the community.

22. At all times herein mentioned, defendant, ERIE COUNTY HOME, provided
personnel, including physicians, nursing staff, technicians, physician assistants, residents, interns
and others for the work-up, care, treatment and monitoring of patients to whom the facility was
made available, including the plaintiff, JOSE MATEOQ, and held itself out to the public as
furnishing treatment facilities where patients, including the plaintiff, JOSE MATEO, could be
treated for various conditions, illnesses and ailments.

23. At all times herein mentioned, it was the duty of defendant, ERIE
COUNTY HOME, its agents, servants and/or employees, to afford to the plaintiff, JOSE

MATEQO, safe, reasonable and proper diagnostic work-up, treatment, follow-up medical, surgical

and hospital care.

24. That at all times herein mentioned, defendant , THOM LOREE, M.D., was a

physician duly licenced to practice medicine in the State of New York.

25. That at all times herein mentioned, defendant, THOM LOREE, M.D., held
himself out to the general public and to the plaintiff in particular, to be a specialist in the

field of surgery.
26. That at all times herein mentioned, defendant, THOM LOREE, M.D., was a

physician who held himself out to the general public, including the plaintiff, JOSE MATEOQ, as
being competent in the diagnosis, care and treatment of patients, and as being able to treat
patients in general, and the plaintiff, JOSE MATEOQ, in particular, in accordance with standards

of good and accepted medical and surgical care and practice.

27. That at all times herein mentioned, defendant, THOM LOREE, M.D., was an

| employee of defendant, ECMC.

. out to the public as a facility in which members of the public, including plaintiff, JOSE MATEO,





; i affiliated with defendant, ECMC, and was authorized to treat patients at that facility by
I defendant, ECMC.

l
: 29. That at all times herein mentioned, defendant, THOM LOREE, M.D., was an

28. That at all times herein mentioned, defendant, THOM LOREE, M.D., was

| agent, servant and /or employee of defendant, ECMC, and was acting within said scope and

capacity with the knowledge, consent and authority of defendant, ECMC.

’ 30. That at all times herein mentioned, defendant, THOM LOREE, M.D,, in the care
|
| and/or treatment of plaintiff, was acting within the scope of employment and/or agency with |

| defendant, ECMC. |

|

: 31. That at all times herein mentioned, defendant, THOM LOREE, M.D., had
[

privileges at defendant, ECMC, and was authorized to treat patients at that facility by defendant,

ECMC.
32. That at all times herein mentioned, defendant, THOM LOREE, M.D., was |

| associated with defendant, ECMC, and was authorized to treat patients at that facility.
|
‘ 33. That at all times herein mentioned, defendant, THOM LOREE, M.D., was on staff

| at defendant, ECMC, and was authorized to treat patients at that facility by defendant, ECMC.

‘ 34. That at all times herein mentioned, defendant, THOM LOREE, M.D., was an

. employee of defendant, ERIE COUNTY HOME. .
35. That at all times herein mentioned, defendant, THOM LOREE, M.D., was

affiliated with defendant, ERIE COUNTY HOME, and was authorized to treat patients at that
facility by defendant, ERIE COUNTY HOME.

36. That at all times herein mentioned, defendant, THOM LOREE, M.D., was an

[
| agent, servant and /or employee of defendant, ERIE COUNTY HOME, and was acting within
said scope and capacity with the knowledge, consent and authority of defendant, ERIE COUNTY

HOME.
37. That at all times herein mentioned, defendant, THOM LOREE, M.D,, in the care

and/or treatment of plaintiff, was acting within the scope of employment and/or agency with





defendant, ERIE COUNTY HOME.
38. That at all times herein mentioned, defendant, THOM LOREE, M.D., had

privileges at defendant, ERIE COUNTY HOME, and was authorized to treat patients at that

facility by defendant, ERIE COUNTY HOME. |
39. That at all times herein mentioned, defendant, THOM LOREE, M.D., was i

associated with defendant, ERIE COUNTY HOME, and was authorized to treat patients at that
facility.

40, That at all times herein mentioned, defendant, THOM LOREE, M.D., was on staff |
at defendant, ERIE COUNTY HOME, and was authorized to treat patients at that facility by

defendant, ERIE COUNTY HOME.
41.  That beginning on or about September 26™, 2011, and for a period prior

and subsequent thereto to present, with regard to certain signs, symptoms and complaints relating

to his physical condition, plaintiff, JOSE MATEO, came under the care of the defendants,
ECMC, COUNTY OF ERIE, THOM LOREE, M.D. and ERIE COUNTY HOME, in their

professional capacity as a physician and/or medical facility charged with the responsibility of

caring for patients in accordance with standards of accepted medical and/or surgical practice. i

|

servants and/or employees, to possess such reasonable degree of skill and learning as is ordinarily |

42. At all times herein mentioned, it was the duty of the defendants and their agents,

possessed by physicians and surgeons in the community and to render medical and surgical care
and treatment in accordance with standards of good and accepted practice and to use reasonable

care, diligence and judgment in the exercise of such skill and in the application of such learning, |

and to employ in the treatment of patients in general, and of the plaintiff, JOSE MATEO, in
particular, approved methods of care and treatment in general use in the community, and to |
afford patients in general, and the plaintiff, JOSE MATEOQ, in particular, due, reasonable and
proper skill, care diagnosis and treatment.

43. That at all times herein mentioned, the work-up, diagnosis, care and treatement

rendered to plaintiff, JOSE MATEO, by defendants, ECMC, COUNTY OF ERIE, THOM





LOREE, M.D. and ERIE COUNTY HOME, their agents, servants and/or employees, was

| rendered in an improper, negligent and/or careless manner, in that the defendants, their agents,
servants and/or employees, failed to properly, timely or adequately attend to and care for
plaintiff, JOSE MATEQ; in failing to treat plaintiff's condition; in failing to allow plaintiff the |
opportunity of proper treatment of his condition; in failing to render a timely and properly
pathological diagnosis; in failing to properly perform surgery; in failing to timely institute i
appropriate therapy for plaintiff's post-surgical complaints; in failing to timely diagnose a |
postoperative problem; in failing to properly treat a surgical error, in misleading plaintiff as to the
true nature of his medical condition; in failing to properly supervise and monitor plaintiff's
condition; in causing, allowing and permitting the plaintiff's condition to worsen and deteriorate;
in failing to properly diagnose plaintiff's condition; in failing to perform the necessary and proper |
diagnostic tests and procedures to determine the true condition of plaintiff; in causing, allowing ’

and permitting plaintiff to sustain injuries due to improper procedures performed by the

defendants; in causing, allowing and permitting the worsening of plaintiff's condition; in failing
to hire and adequately train competent personnel; and in otherwise being careless and negligent
under the circumstances. In addition, plaintiff claims the doctrine of res ipsa loquitur applies
herein. |
44, That by reason of the foregoing, plaintiff, JOSE MATEO, was caused to sustain |
and suffer certain serious, severe and permanent personal injuries and/or conditions, conscious

pain and suffering, sever and disabling injuries, scarring, disfigurement, neurological

impairment, mental anguish and emotional distress, has been compelled to undergo future
hospitalizations as well as other care, and has otherwise been caused to be damaged thereby. |/
45.  That causes of action alleged herein fall within one or more of the exemptions set (
forth in CPLR 1601 and/or 1602.
46.  That by reason of the foregoing, plaintiffs have sustained damages in a sum which

exceeds the jurisdictional limitation of all lower Courts which would otherwise have jurisdiction |

of this action.





AS AND FOR A SECOND CAUSE OF ACTION

47. Plaintiff repeats and realleges each and every allegation contained in Paragraphs
"1" through "46", with the same force and effect as if fully set forth at length herein.

48. That defendants and/or each of them, their agents, servants and/or employees
failed to obtain an informed consent from plaintiff; failed to reasonably advise him of the

foreseeable risks, benefits, hazards and complications attendant to the medical and surgical

procedures to be performed; failed to advise plaintiff of the available alternative methods and
modalities of treatment; failed to advise plaintiff of the risks, benefits, hazards and complications |
attendant to the available alternative methods and modalities of treatment; failed to treat
plaintiff's condition with available alternative methods; and otherwise failed to disclose that
information as would a reasonable medical practitioner under similar circumstances.

49.  That the plaintiff and a reasonable person in the plaintiff's position would not have
consented to the surgical procedure performed and would have sought prompt treatment had

he/she been informed of the risks attendant to same.

50.  As aresult of the foregoing, plaintiff was proximately caused to sustain damages
in a sum which exceeds the jurisdictional limitation of all lower Courts which would otherwise

have jurisdiction of this action.

AS AND FOR A THIRD CAUSE OF ACTION PURSUANT
TO PUBLIC HEALTH LAW SECTION 2801-D
AGAINST DEFENDANT ERIE COUNTY HOME

51.  Plaintiff repeats and realleges each and every allegation contained in Paragraphs
“1" through “50", with the same force and effect as though set forth herein at length. |

52. During the period of plaintiff, JOSE MATEQ’s, residency in defendant, ERIE :
COUNTY HOME, said defendant, through their officers, employees, agents and staff, violated i
Public Health Law Section 2801-d by depriving the resident of rights or benefits created or
established for the well being of the resident by the terms of a contract(s) and/or State and

Federal statutes, rules and regulations.

53. By reason of the foregoing, plaintiff, JOSE MATEOQ, was caused to suffer and






| sustain severe and permanent serious personal injuries, severe and serious pain and suffering and
mental anguish; has been caused to expend and become obligated to expend and be liable for

sums of money for medical services and related expenses, and was thereby injured and damaged
i
in a sum which exceeds the jurisdictional limitations of all lower courts which would otherwise |

[l
| have jurisdiction.

54. By virtue thereof, plaintiff additionally demands as damages, attorney’s fees based

v
'| upon reasonable value of legal services rendered pursuant to Public Health Law Section 2801-d. |

[
I By virtue thereof, plaintiff additionally demands as damages no less than the per diem damages

|| pursuant to Public Health Law Section 2801-d.
| \

55.  That the conduct afore described involved gross abuse, willful malfeasance and

‘ gross neglect on the part of the defendants.

| ‘ 56.  As a consequence thereof, the plaintiff, JOSE MATEO, demands punitive
'| damages.
|

I
|
|
l

WHEREFORE, plaintiffs demand judgment against the defendants on the first, second

and third causes of action in a sum which exceeds the jurisdictional limitation of all lower Courts |
which would otherwise have jurisdiction over this action, together with costs and disbursements I

and interest computed from the date of any verdict rendered herein.

|
-
;

|
‘ THE LAW OFFICE OF GLENN M. RACE

by gt S

Glenn M, Race

Attorneys For Plaintiff

954 Lexington Avenue, #331
New York, New York 10021
Phone: 888.875.1059

Fax: 888.887.0073






|

|

ATTORNEY'S VERIFICATION |

I, the undersigned, an attorney admitted to practice in the Courts of the State of New York, stated |
|
that I am a member of The Law Office of Glenn M. Race, the attorneys of record for the plaintiff

in the within action; I have read the foregoing complaint and know the contents thereof; the same |

is true to my knowledge, except as to the matters therein stated to be alleged on information and I

belief, and as to those matters, I believe them to be true. '
The reason this verification is made by me and not by plaintiff is that plaintiff resides in a County |
|
other than the one in which your affirmant maintains his office. {

The grounds of my belief as to all matters not stated upon my own knowledge are as follows:

. books, records, memoranda, etc. in office file. |

[ affirm that the foregoing is true, under the penalties of perjury.

Dated: New York, New York

April 15% 2013

%/%\

Glenn M. Race






’ CERTIFICATE OF MERIT

I, Glenn M. Race, an attorney duly licensed to practice law in the State of New York,

affirms the following statements to be true under penalties of perjury:

' 1. 1 am an attorney in the Law Office of Glenn M. Race, attorneys for the plaintiff herein and,

| after a review of the file, I am fully familiar with the contents of the file as maintained in this

i office.
|

' 2. Pursuant to CPLR 3012(a), I have consulted with a physician licensed to practice medicine in

J
| l‘ the State of New York who is knowledgeable of the relevant issues regarding this matter and
|

that I have concluded on the basis of such consultation that there is reasonable basis for the

commencement of the action.

| Dated: New York, New York
April 15" 2013

el

Glenn M. Race







MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

CouNTyY OF ERIE

MICHELLL: M. PARKER

FiRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
May 16, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: Spaulding Green, LLC v. Erie County
Clerk's Office

Document Received: Verified Petition

Name of Claimant: Spaulding Green, LLC

Claimant's attorney: Donald G. Powell, Esq.

Schop Powell & Allen
5900 Main Street
Williamsville, New York 14221

Should you have any questions, please call.

JCT:dld

Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: Zﬁ»w // Qﬁ

Aeremy C! Toth

Second Assistant County Attorney

jeremy.toth@erie.gov

95 FRANKLIN STREET, ROOM 1634, Bi Fi at o, NEW YOGRK 14202 — PHONE: (716) 838-2200 - WWW £ RIL.GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Application of
NOTICE OF PETITION

SPAULDING GREEN, LLC A
Index No.: T~ 213 -C.CR L

Petitioner

for an Order directing the Clerk of the County Assigned Justice:

of Erie to cancel, vacate of record, and expunge

that certain SUPPLEMENTAL EXTENDING

DECLARATION OF PROTECTIVE

COVENANTS, RESTRICTIONS, EASEMENTS, Hon.: ,J.S.C.
CHARGES AND LIENS which was recorded in

the Office of the Erie County Clerk on February

28, 2013 in Liber11240 of Deeds at Page 4615.

PLEASE TAKE NOTICE, that upon the annexed petition of Donald G. Powell,
Esq., executed on the 8th day of May, 2013, the affidavit of Dominic Piestrak, sworn to on the
2nd day of May, 2013, and the exhibits thereto, the affidavit of Alan K. Scheff, sworn to on the
1st day of April, 2013, the affidavit of Marlene Culligan, sworn to on the 1st day of April, 2013,
and upon all the papers and proceedings heretofore had herein, an application will be made in

Part __ ofthis Court to be held at the courthouse located at , Buffalo,

New York on the day of May, 2013 at or as soon thereafter as counsel

can be heard for an Order directing the Clerk of the County of Erie to cancel, vacate of record
and expunge that certain SUPPLEMENTAL EXTENDING DECLARATION OF PROTECTIVE
COVENANTS, RESTRICTIONS, EASEMENTS, CHARGES AND LIENS, which was
recorded in the Office of the Erie County Clerk on February 28, 2013 in Liber11240 of Deeds at

Page 4615, and for such other and further relief as to the Court may seem just and proper.
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PLEASE TAKE FURTHER NOTICE that an answer and supporting affidavits,
if any, must be served upon the undersigned not less than seven days prior to the return date

hereof.
Petitioner designates Erie County as the place of trial. The basis of venue is the

residence of the petitioner who resides in the County of Erie and State of New York.

Dated: May 8, 2013
© Williamsville, New York

Respectfully submitted,

ScHOP, POWELL & ALLEN

e
—
< Donald G. Powell, Esq.
Attorneys for Petitioner,
Spaulding Green, LLC
5900 Main Street
Williamsville, New York 14221
Tel: (716) 633-1444

E-mail: Dpowell@SchopPowellAllen.com

— T
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Application of

VERIFIED PETITION
SPAULDING GREEN, LLC
Index No.:
Petitioner
for an Order directing the Clerk of the County Assigned Justice:

of Erie to cancel, vacate of record, and expunge

that certain SUPPLEMENTAL EXTENDING

DECLARATION OF PROTECTIVE

COVENANTS, RESTRICTIONS, EASEMENTS, Hon.: ,J.8.C.
CHARGES AND LIENS which was recorded in

the Office of the Erie County Clerk on February

28, 2013 in Liber11240 of Deeds at Page 4615.

Petitioner, by and through its attorneys, Schop, Powell & Allen, hereby

states as follows:

1. Petitioner is a domestic limited liability company with its principal place

of business situate at 9470 Rosecroft Drive, Clarence Center, New York, 14032.

2. Petitioner is the developer of the Spaulding Green Project (the “Project”),
an approximately 370 acre residential development situate in the Town of Clarence which, when

all phases have been completed, will comprise approximately 380 single family building lots.

3. As part of the development of the Project, Petitioner caused the Spaulding

Green Homeowners Association, Inc. (the “HOA") to be formed under the Not-For-Profit-Law of





the State of New York, and in connection therewith prepared and filed with the Investor
Protection Bureau, Real Estate Finance Section of the Office of the Attorney General of the State
of New York (the “AG”) a Cooperative Policy Statement No. 7 (“CPS-7"), pursuant to Article
23-A of the General Business Law of the State of New York, which sought, inter alia, to bring
all 380 building lots within the ambit of the HOA. The CPS-7 treatment was granted by the AG

on or about April 30,2009. A copy of the CPS-7 is annexed hereto as Exhibit A.

4, In April, 2012, a First Amendment (the “1st Amendment”) to the CPS-7
was submitted to the AG, which amendment sought to reduce the number of lots being offered in
conjunction with membership in the HOA from 380 to 122. On or about May 22, 2012, the 1st
Amendment was incorporated into the CPS - 7 filing for the HOA. A copy of the 1st

Amendment is annexed hereto as Exhibit B.

5. The Petitioner caused the Declaration of Protective Covenants,
Conditions, Restrictions, Easements, Charges and Liens (the “Declaration”), which is
incorporated into both the CPS-7 and the 1st Amendment thereto, to be duly filed with the Clerk
of the County of Erie in Liber 11218 of Deeds at Page 7986 on March 6, 2012. A copy of the

Declaration is annexed hereto as Exhibit C.

6 The Declaration provides, at Section 2.01, that the 122 building lots which
were described in Schedule A (the “Initial Property”) will be subject to the covenants, conditions,
restrictions, easements, charges, and liens as set forth and described therein.

2-





7. The Declaration further provides, at Section 2.02, that the Petitioner may
bring other lands with the scope of the Declaration (““‘Additional Property”) within 40 years of the
date of recording of the Declaration without the necessity of seeking or obtaining the consent of

the owner(s) of the fee interest(s) in any building lot or home.

8. On or about February 25, 2013, Petitioner, by and through counsel,
submitted a Second Amendment (the “2d Amendment”) to the CPS-7 to the AG, which
amendment sought to: (1) advise that the firm of Schop, Powell & Allen had been substituted as
counsel for Petitioner in the place and stead of Block and Longo, P.C.; and (2) advise that the
Petitioner was going to bring Additional Property, 21 building lots, within the scope of the
Declaration such that the number of subdivision lots would be 143, as opposed to the 122 lots

included in the 1st Amendment. A copy of the 2d Amendment is annexed hereto as Exhibit D.

9. Petitioner duly filed a Supplemental Extending Declaration of Protective
Covenants, Conditions, Restrictions, Easements, Charges and Liens (the “Supplemental
Declaration”) with the Clerk of the County of Erie on February 28, 2013, which was recorded in
Liber 11240 of Deeds at Page 4615, to extend the provisions of the Declaration to include the
additional 21 building lots (“Phase 5"). A copy of the Supplemental Declaration is annexed

hereto as Exhibit E.

10.  The AG rejected the 2d Amendment unless the Petitioner secured the
consent of the owners of the fee interest in all 122 building lots with are, pursuant to the 1st

-3-





Amendment, part of the HOA. This rejection came despite the fact that the Declaration, which
the AG reviewed and approved on two (2) separate occasions, specifically states at Section 2.02
that Additional Property may be brought within the scope of the Declaration for a period of forty
(40) years without the consent of owners of building lots which are included within the HOA and
that the AG’s web site states that a CPS-7 application shall be deemed granted upon submission
of the application. A copy of the AG publication is annexed hereto as Exhibit F. See, also, New
York State Attomey General, Investor Protection Bureau, Real Estate Finance Division
publication, Simplified Procedure For Homeowners Associations With A Di Minimis
Cooperative Interest (Effective October, 1996, Rev. August 1, 2000),

http://www.ag.ny.gov/sites/default/files/pdfs/bureaus/real estate finance/Cps?7.pdf

11.  The owners of the fee interest in 121 of the 122 building lots which are

covered by the HOA consented to the extension.

12.  Inlight of the AG’s refusal to accept and incorporate the 2d amendment to
the CPS-7 for the HOA without the consent of the owners of the fee interests of the 122 building
lots and the refusal of 1 of the 122 owners of the fee interests to consent, Petitioner has
withdrawn the 2d Amendment and has taken steps to form a new Homeowners Association and
begun preparation of a new CPS-7, with its own Declaration of Protective Covenants, etc., for

the balance of the residential building lots in the Project.





W/
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13.  The withdrawal of the 2d Amendment, however, leaves the Supplemental
Declaration of record in the Erie County Clerk’s Office with respect to Phase 5, which needs to

be canceled, vacated of record, and expunged.

14.  The Supplemental Declaratation needs to be canceled, vacated of record,
and expunged for the following reasons: (1) to prevent potential purchasers of building lots,
either one of the initial 122 or the 21 lots in Phase 5, from being confused and/or misled such
that they believe that the 21 lots in Phase 5 are part of the HOA and are subject to the
Supplemental Declaration; (2) to ensure that documents on file with the Clerk of the County of
Erie which are supposed to provide notice to the public regarding real property are accurate; and
(3) because the Supplemental Declaration is a cloud on title which, because it is not enforceable

and effective, must be addressed in the title insurance process.

15.  Prior to the time that Petitioner was advised that the 2d Amendment would
not be accepted for filing, it had sold 2 of the 21 residential building lots in Phase 5.
Accompanying this petition are affidavits from those purchasers and the Petitioner, who together
hold all of the fee interest in all of the subject 21 residential building lots in Phase 5 consenting

to the cancellation, vacateur, and expungement of the Supplemental Declaration.

WHEREFORE, Petitioner respectfully requests an Order which directs the Clerk
of the County of Erie to cancel, vacate of record, and expunge that certain SUPPLEMENTAL
EXTENDING DECLARATION OF PROTECTIVE COVENANTS, RESTRICTIONS,
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EASEMENTS, CHARGES AND LIENS which was recorded in the Office of the Erie County

Clerk on February 28, 2013 and recorded in Liber11240 of Deeds at Page 4615.

Dated: May 8,2013
Williamsville, New York
Respectfully submitted,
ScHopr, POWELL & ALLEN

€ll, Esq.

Attorneys for Petitioner,

Spaulding Green, LLC

5900 Main Street

Williamsville, New York 14221

Tel: (716) 633-1444

E-mail: Dpowell@SchopPowellAllen.com






VERIFICATION
STATE OF NEW YORK )
) ss.:
COUNTY OF ERIE )

Dominic Piestrak, being duly sworn, deposes and says: that deponent is a Member
of Spaulding Green, LLC, that the deponent has read the foregoing Verified Petition and knows
the contents thereof, that the same is true to the deponent’s own knowledge except as to matters
therein stated to be alleged upon information and belief and as to those matters, deponent
believes them to be true. The reason why this verification is made by deponent is that deponent
is a Member of Spaulding Green, LLC, which is a domestic limited liability company, and
deponent is familiar with all the facts and circumstances herein. The sources of deponent’s
information and grounds of deponent’s belief as to all matters not therein stated upon deponent’s
knowledge are as follows: investigation and examination of the books and records of Spaulding

Green, LLC

Dominic Piestrak

Subscribed and sworn to before me
this N g4day of May, 2013

C

DONALD G. POWELL
Notary Public, Stata of New York
Qualified In Erie County
My Commission Expires August 30, _Lz
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COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNFY
MARK C. POLONCARZ

COUNTY EXECUTIVE
JEREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
May 1, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Villar, Adam v. County of Erie, et al.
Document Received: Summons and Complaint

Name of Claimant: Adam Villar

Claimant's attorney: Terrence M. Connors, Esq.

John T. Loss, Esq.
Connors & Villardo, LLP
1000 Liberty Building
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ) N AL \Da»« Ko
Michelle M. Parker
First Assistant County Attorney

MMP:dld

Enclosure

95 FRANKLIN STREEF. ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 838-2200 - & WW FRIE.GOV
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STATE OF NEW YORK

SUPREME COURT : COUNTY OF ERIE

Plaintiff,
-vs-

COUNTY OF ERIE

The Rath Building

95 Franklin Street, 16th Floor
Buffalo, New York 14202,

and

TIMOTHY B. HOWARD,
INDIVIDUALLY and as
ERIE COUNTY SHERIFF
10 Delaware Avenue
Buffalo, New York 14202,

Defendants.

-------------------------------------------------------

TO THE ABOVE-NAMED DEFENDANTS:

e .

S ONS

Index No.: 2013- 0030

v

M

.-'- '%/zms/ 14229175
COUNTY CLERK
£ 12001468

113000030

L
0 2

[ R e R e
— M

1= 0

YOU ARE HEREBY SUMMONED and required to serve upon plaintiff's

attorneys at their address stated below, an answer to the attached complaint.

If this summons was personally delivered to you in the State of New York,

the answer must be served within twenty (20) days after such service of the

summons, excluding the date of service. If the summons was not personally

delivered to you within the State of New York, the answer must be served within

thirty (30) days after service of the summons is complete as provided by law.

If you do not serve an answer to the attached complaint within the

applicable time limitation stated above, a judgment will be entered against you, by

default, for the relief demanded in the complaint, without further notice to you.

~






The plaintiff designates Erie County as the place of trial pursuant to CPLR

§ 604.

This summons was filed on January 3, 2013 with the Clerk of the Court in
which this action is brought and assigned the Index Number appearing on the face

of this summons.

DATED: Buffalo, New York
January 3, 2013

b T, G

U Terrence M. Connors, Esq.
John T. Loss, Esq.
CONNORS & VILARDO, LLP
Attorneys for Plaintiff
1000 Liberty Building
Buffalo, New York 14202
(716) 862-6533






Exhibit A

STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

...........................................................

ADAM VILLAR,
Plaintiff,
COMPLAINT
v

Index No.: 2013-_0039
COUNTY OF ERIE and TIMOTHY B. - ]
HOWARD, INDIVIDUALLY and as ERIE _;-gi/oa.«mﬁ I
COUNTY SHERIFF, SRIE SO uidee

T 201 200030
Defendants.

Plaintiff, ADAM VILLAR, by his attorneys, CONNORS & VILARDO,

LLP, for his complaint, alleges:

1. At all times herein, plaintiff was and is a resident of the County

of Erie, State of New York.

2. Upon information and belief, at all times herein, defendant,
COUNTY OF ERIE, was and is a municipal corporation duly existing under and by

virtue of the laws of the State of New York.

3. Upon information and belief, the Erie County Sheriff's

Department is a department of the defendant, COUNTY OF ERIE,

4, At all times herein, defendant, COUNTY OF ERIE, was and is

the owner of the Erie County Correctional Facility in Alden, New York.

1





Exhibit A

5. At all times herein, defendant, COUNTY OF ERIE, was and is

the operator of the Erie County Correctional Facility in Alden, New York.

6. Upon information and belief, at all times herein, defendant,
TIMOTHY B. HOWARD, was and is a resident of the County of Erie, State of New

York.

7. Upon information and belief, at all times herein, defendant,

TIMOTHY B. HOWARD, was and is the Erie County Sheriff.

8. Defendant, TIMOTHY B. HOWARD, is sued in both his official

and individual capacities.

9. At all times herein, defendants, COUNTY OF ERIE and
TIMOTHY B. HOWARD, as Erie County Sheriff, were and are responsible for the

day-to-day operations of the Erie County Correctional Facility in Alden, New York.

10. Upon information and belief, defendants, COUNTY OF ERIE

and TIMOTHY B. HOWARD, as Erie County Sheriff, have the custody, control,
and charge of the Erie County Correctional Facility in Alden, New York and the

inmates confined within.

11. Upon information and belief, defendants, COUNTY OF ERIE
and TIMOTHY B. HOWARD, as Erie County Sheriff, are charged by the laws of

the State of New York with authority to maintain the Erie County Correctional






Exhibit A

Facility in Alden, New York and are responsible for the conditions of confinement

and health and safety of persons incarcerated there.

12.  Upon information and belief, prior to January 3, 2010,
defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD, repeatedly and
consistently disregarded known or serious risks of harm to inmates at the Erie
County Correctional Facility in Alden, New York, as set forth in a letter issued by
Acting Assistant Attorney General Loretta King on July 15, 2009, detailing the
investigative findings of conditions at the Erie County Holding Center and Erie

County Correctional Facility in Alden, New York. See Exhibit A (Exhibit B to

federal lawsuit).

13. Upon information and belief, prior to January 3, 2010,
defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD, failed to correct and

remedy those failures and risks of harm identified in that letter.

14. Upon information and belief, defendants, COUNTY OF ERIE
and TIMOTHY B. HOWARD, failed to protect the County's vulnerable inmates by
failing to have an adequate inmate classification system and failed to implement
an inmate classification system that adequately assessed the risk factors for

inmate-on-inmate violence and sexual attacks.

15.  Upon information and belief, defendants, COUNTY OF ERIE

and TIMOTHY B. HOWARD, had been on notice (since at least 2007) of this

deficient inmate classification system and the obvious risks to vulnerable inmates






Exhibit A

but failed to correct the deficiencies despite notice from state and federal officials
and despite the investigative findings as set forth in a letter issued by Acting
Assistant Attorney General Loretta King on July 15, 2009, detailing the
investigative findings of conditions at the Erie County Holding Center and Erie
County Correctional Facility in Alden and despite a federal lawsuit (filed on
September 30, 2009) by the United States against defendants, COUNTY OF ERIE
and TIMOTHY B. HOWARD. See Exhibit A (including Exhibit B to federal

lawsuit).

16. Upon information and belief, plaintiff was arrested on
December 31, 2009 and was taken into custody at the Erie County Holding Center

in Buffalo, New York.

17. Upon information and belief, on or about January 2, 2010,

plaintiff was transported to the Erie County Correctional Facility in Alden, New

York.

18. Upon information and belief, plaintiff remained in custody at

the Erie County Correctional Facility in Alden until January 7, 2010.

19.  Plaintiff, while in custody at the Erie County Correctional
Facility in Alden, was subjected to sexual assault, rape and battery, on two

occasions, in the shower area of his unit.






Exhibit A

20. Upon information and belief, on January 3, 2010, between 5-9
p.m., plaintiff was in the shower in the shower area connected to the Nova Unit of

the Erie County Correctional Facility in Alden.

21. Upon information and belief, while plaintiff was in the shower,

three inmates came into the same shower stall.
22.  Plaintiff weighs 150 pounds and is 5-feet, 5-inches tall.

23. Upon information and belief, one of the three inmates is 6-feet

tall and weighs between 275 and 300 pounds.

24, Upon information and belief, that inmate “ran” the Nova Unit
and was well known to defendants, COUNTY OF ERIE and TIMOTHY B.
HOWARD, and their guards, corrections officers, agents, and employees at the Erie

County Correctional Facility in Alden.

25. Upon information and belief, that inmate sexually assaulted

and raped plaintiff in his rectum.

26. Upon information and belief, that inmate said something like

that he had done this before.

27. Upon information and belief, on January 4, 2010, between 5-9
p.m., plaintiff was again in the shower in the shower area connected to the Nova

Unit of the Erie County Correctional Facility in Alden.






Exhibit A

28. Upon information and belief, while plaintiff was in the shower,
that same inmate and two other inmates (one of whom was present at the time of

the first incident) came into the same shower stall.

29. Upon information and belief, that same inmate again sexually

assaulted and raped plaintiff in his rectum.

30. Upon information and belief, at the tiﬁe of the rapes, sexual
assaults, and batteries of plaintiff at the Erie County Correctional Facility in
Alden, defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD, and their
guards, corrections officers, agents, and employees were on notice that plaintiff,

ADAM VILLAR, was at risk of injury and harm inflicted by other inmates.

31. During his incarceration at the Erie County Correctional
Facility in Alden in January 2010, including on January 3, 2010 and January 4,
2010, plaintiff, ADAM VILLAR, was entrusted to the custody and care of

defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD, as Erie County

Sheriff,

32. As Erie County Sheriff, defendant, TIMOTHY B. HOWARD,
acted as policymaker for Erie County regarding the custody, control, and care of

the County’s prisoners.

33. Asset forth above and further detailed in Acting Assistant

Attorney General Loretta King’s letter of July 15, 2009, see Exhibit A at Exhibit B,






Exhibit A

defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD, in his official
capacity of Erie County Sheriff, acting under color of law, instituted a policy,
custom, and practice of (1) providing inadequate care and protection for inmates
housed at the Erie County Correctional Facility in Alden; (2) providing inadequate
supervision of inmates housed at the Erie County Correctional Facility in Alden;
(3) maintaining an inadequate inmate classification system; (4) ignoring and
failing to prevent assaults against inmates, including inmate-on-inmate sexual
assaults; and (5) failing to adequately train and supervise guards, corrections

officers, agents and employees at the Erie County Correctional Facility in Alden.

34. Furthermore, defendant, TIMOTHY B. HOWARD, in his ‘
individual capacity, acting under color of law, failed to maintain humane
conditions for inmates housed in the Erie County Correctional Facility in Alden by,
inter alia, (1) providing inadequate care and protection for inmates housed at the
Erie County Correctional Facility in Alden; (2) providing inadequate supervision of
inmates housed at the Erie County Correctional Facility in Alden; (3) maintaining
an inadequate inmate classification system; (4) ignoring and failing to prevent
assaults against inmates, including inmate-on-inmate sexual assaults; and (5)
failing to adequately train and supervise guards, corrections officers, agents and

employees at the Erie County Correctional Facility in Alden.

35. As a result of the actions and omissions of defendants,
COUNTY OF ERIE and TIMOTHY B. HOWARD, plaintiff, ADAM VILLAR, faced

a substantial risk of serious harm from being assaulted by another inmate.
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36. By virtue of Acting Assistant Attorney General Loretta King’s
letter, as well as previous incidents of which defendant was aware, defendants,
COUNTY OF ERIE and TIMOTHY B. HOWARD, knew that plaintiff, ADAM

VILLAR, faced a substantial risk of serious harm from being assaulted by another

inmate.

37. Defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD,
disregarded that risk and failed to take reasonable measures to prevent plaintiff,

ADAM VILLAR, from suffering serious harm as a result of inmate assault.

38.  Therein, defendants, COUNTY OF ERIE and TIMOTHY B.
HOWARD, acted with deliberate indifference to plaintiff's constitutional right to be
free of cruel and unusual punishment and right to due process under the Eighth
and Fourteenth Amendments to the Constitution of the United States and

corresponding provisions of the Constitution of the State of New York.

39. As a result of the foregoing acts and omissions of defendants,
COUNTY OF ERIE and TIMOTHY B. HOWARD, plaintiff, ADAM VILLAR,
sustained severe and debilitating injuries and damages, including damages for past
and future medical, health-care, counseling, therapy, and prescription expenses,
past and future lost wages, past and future conscious pain and suffering (including

loss of enjoyment of life), and any other damages (including punitive damages) as

permitted by law.
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40.  The foregoing acts and omissions on the part of defendants,
COUNTY OF ERIE and TIMOTHY B. HOWARD, acting under color of law,
violated plaintiff's constitutional right to be free from c;'uel and unusual
punishment and right to due process and proximately caused the aforementioned

injuries and damages to plaintiff, ADAM VILLAR, and without any negligence on

the part of plaintiff.

41. By reason of the foregoing, plaintiff, ADAM VILLAR, is entitled
to monetary damages under 42 U.S.C. § 1983 and attorney’s fees under 42 U.S.C.

§ 1988(b).

42. In addition, plaintiff, ADAM VILLAR, is entitled to punitive

damages against defendant, TIMOTHY B. HOWARD, in his individual capacity.

43. Plaintiff, ADAM VILLAR, has suffered damages in an amount
that exceeds the jurisdictional limits of all lower courts which would otherwise
have jurisdiction, and plaintiff will seek damages in an amount to be proven and

determined at the time of trial, as well as attorney’s fees.

WHEREFORE, plaintiff, ADAM VILLAR, demands judgment against
defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD, INDIVIDUALLY

and as ERIE COUNTY SHERIFF, in an amount to be proven and determined at

the






trial of this action, together with attorney’s fees, the costs and disbursements of
this action, and such other and further relief as this Court may deem just and

proper.

DATED: Buffalo, New York
January 3, 2013

e T

rence M. Connors, Esq.
hn T. Loss, Esq.
CONNORS & VILARDO, LLP
Attorneys for Plaintiff
1000 Liberty Building
Buffalo, New York 14202
(716) 862-55633

Exhibit A







MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

@

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY EXECUTIVE .
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY A TTORNEY
May 13, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Watson, Tracey Yvonne v. Chakara M.
Sanford, Peggy Sanford and County of
Erie (DSS Lien)

Summons and Complaint

Tracey Yvonne Watson
920 Amherst Street
Buffalo, New York 14216

J. Michael Hayes, Esq.

69 Delaware Avenue
Suite 1111

Buffalo, New York 14202

Should you have any questions, please call.

MMP:dld
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By leehetieZ J) j arkif A c:"i)
Michelle M. Parker
First Assistant County Attorney

95 FRANKI IN SIREFT, ROOM 1633, Buikat 0. NEw YORK 14202 —~ PHONE: (716) 838-2200 - WWW . LRIE.GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

TRACEY YVONNE WATSON

920 Ambherst Street

Buffalo, New York 14216, SUMMONS
Plaintiff, Index No.:

VS.

CHAKARA M. SANFORD
311 Northampton Street

Buffalo, New York 14208,

5%953/201% Jusont
(1E COUN

PEGGY SANFORD B ¢ 12071212

289 Reed Street 1 2013001356
Buffalo, New York 14211, and

COUNTY OF ERIE

Rath Building

95 Franklin Street
Buffalo, New York 14202,

Defendants.

TO THE ABOVE NAMED DEFENDANTS:

YOU ARE HEREBY SUMMONED, to answer the complaint in this action, and
to serve a copy of your answer, or, if the summons is not served with a complaint, to
serve a notice of appearance, on the Plaintiff’s attorney within twenty (20) days after
service of this summons, exclusive of the day of service, or within thirty (30) days after
completion of service where service is made in any other manner than by personal
delivery within the State. In case of your failure to appear or answer, judgment will be
taken against you by default for the relief demanded in the complaint.

Erie County is designated as the place of trial on the basis of the residence of the
Plaintiff who resides in Erie County, New York.

DATED: Buffalo, New York This paper received at the
May 2, 2013 Erie County Attorney's Office

from3AMES MoELscwERon

the "ﬁ day of, WML{_, 20_[2






Telephone: (716) 852-1111

YES





('
STATE OF NEW YORK ,90050
SUPREME COURT : COUNTY OF ERIE My . Omeg
2
TRACEY YVONNE WATSON, ER ,goug
OF,
Plaintiff, , &
COMPLAINT
VS.
Index No:
CHAKARA M. SANFORD, Filed in the Erie
PEGGY SANFORD, and County Clerk’s
COUNTY OF ERIE Office On:
Defendants.

Plaintiff above named, by her attorneys, J. MICHAEL HAYES, for her Complaint
against the Defendants herein alleges:

1. Presently and at all times hereinafter mcnﬁoned, Plaintiff, TRACEY
YVONNE WATSON, was a resident of the City of Buffalo, County of Erie and State of

New York.

2. Upon information and belief, presently and at all times hereinafter
mentioned, Defendant, CHAKARA M. SANFORD, was a‘ resident of the City of Buffalo,
County of Erie and State of New York.

3. Upon information and belief, presently and at all times hereinafter
mentioned, Defendant, PEGGY SANFORD, was a resident of the City of Buffalo,
County of Erie and State of New York.

4. Upon information and belief, Defendant, COUNTY OF ERIE, is a
municipal corporation existing by virtue of the Laws of the State of New York with
offices for the transaction of business located in the COUNTY OF ERIE, State of New

York.





5. Upon information and belief, on or about August 6, 2012, thc Defendant,
CHAKARA M. SANFORD, was the operator of a 2008 Ford motor vehicle bearing New
York license plate number 1SASSY.

6. Upon information and belief, on or about August 6, 2012, the Defendant,
PEGGY SANFORD, was the owner of the aforesaid 2008 Ford motor vehicle.

7. Upon information and belief, at all times hereinafter mentioned,
Defendant, CHAKARA M. SANFORD, was operating the aforesaid Ford automobile
with the knowledge, permission and consent of Defendant, PEGGY SANFORD.

8. Upon information and belief, on or about August 6, 2012, at
approximately 2:28 p.m. the motor vehicle owned by Defendant, PEGGY SANFORD,
and operated by Defendant, CHAKARA M. SANFORD, came into contact with a motor
vehicle operated by the Plaintiff, TRACEY YVONNE WATSON, on Jefferson Avenue
at or near its intersection with Dodge Street in the City of Buffalo, County of Erie and
State of New York.

9. Upon information and belief, the aforementioned accident was caused and
contributed to due to the negligence and carelessness of the Defendants, CHAKARA M.

SANFORD and PEGGY SANFORD.
10. Upon information and belief, Plaintiff, TRACEY YVONNE WATSON, is

and/or has received MEDICAID provided by the Defendant, COUNTY OF ERIE.
11.  Upon information and belief, the COUNTY OF ERIE, claims a recovery
right and/or lien out of any resolution in the above matter by virtue of medical expenses it

claims to have incurred.





12.  Upon information and belief, the Defendant, COUNTY OF ERIE, is a
necessary party to this action in that, for and before complete relief may be accorded, the
Defendant, COUNTY OF ERIE’s, claims for medical reimbursement must be considered,
finalized, allocated and determined by way of compromise, settlement and/or Court
determination and said Defendant has refused to join as a party plaintiff.

13.  Upon information and belief, this action falls within one of more of the
exceptions enumerated in Article 16 of the CPLR and/ or said article is inapplicable to
the within action.

14.  As aresult of the foregoing, the Plaintiff, TRACEY YVONNE WATSON,
sustained severe and serious personal injuries including a “serious injury” and economic
loss in excess of “basic economic loss” as defined by Article 51 of the New York
Insurance Reparations Law all to her damage in a sum in excess of the jurisdictional
limits of the lower courts in this State.

WHEREFORE, Plaintiff, TRACEY YVONNE WATSON, demands judgment
against the Defendants, CHAKARA M. SANFORD and PEGGY SANFORD, for a sum
in excess of the jurisdictional limits of the lower courts of the State of New York and that
Defendant COUNTY OF ERIE’s claims for reimbursement be resolved, together with
costs and disbursements in this action and for such other and further relief as to this Court
deems just, proper and equitable.

Dated: BUFFALO, NEW YORK
May 2, 2013





Buffalo, New York 14202
Telephone: (716) 852-1111






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

MARK C. POLONCARZ

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

COUNTY EXECUTIVE
JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
May 14, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Whitfield, Diane by Legal Guardian
David Shelton v. County of Erie, et al.

Notice of Claim

David Shelton
154 Goulding
Buffalo, New York 14208

Denis J. Bastible, Esq.
Cellino & Bames, P.C.
350 Main Street

2500 Main Place Tower
Buffalo, New York 14202

Should you have any questions, please call.

JCT:dld
Enclosure

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

/]
By: [ prim s Cﬁf—/

remy . Toth
econd Assistant County Attorney

US FRANKLUIN SIREFT, ROOM 1634, BUFE AT O, NEW YORK 14202 — PHONt= (716) BI3R-2200) - WWW EREL.GOV





This paper received at

STATE OF NEW YORK ) .
: Erie County Clerk sloffxce
SUPREME COURT : COUNTY OF ERIE on the [~slay 05%[20[3

e de v e e de e ok-de-ve v s e 3 v v v e sk e e v v v g e ek e e sk e ok de ke de A i e et e e el !‘ p . m .
, [/
DIANE WHITFIELD by Legal Guardian by L /O AL e
DAVID SHELTON paty Clerk
Claimant
VS. NOTICE OF CLAIM
=N T - | A T
COUNTY OF ERIE D—\ G ow o '.J WG r‘|
ERIE COUNTY MEDICAL CENTER CORPORATION ﬂj f |
,\l-_,._ 1| Iz.“ ’.:’_If\ :i,
Respondents AR 13 251
e ek ek ST Ak ek ke kA A de sk o e v ok e e ek o ok dek e ek ke EFE COUNTY
- DERPANTVMENT OF v
PLEASE TAKE NOTICE, that the above-named Cratmant—clats—and

demands from the Respondents, recompense for personal injuries sustained by Claimant
by reason of the wrongful, unlawful, negligent and careless acts and omissions of
Respondents, their agents, servants or employees, including but not limited to medical
negligence and deviations in the standards of care and in support thereof, Claimant states:

1. The address of the Claimant is: 154 Goulding, Buffalo, New York
14208,

2. David Shelton is the legal guardian of his sister, DIANE WHITFIELD.

3. The Claimant is represented by Cellino & Barnes, P.C., 2500 Main
Place Tower, 350 Main Street, Buffalo, New York, 14202-3725, (716) 854-2020.

4. Since approximately 2008, DIANE WHITFIELD has been a patient of
facilities owned, operated, managed and run by Respondents COUNTY OF ERIE and
ERIE COUNTY MEDICAL CENTER CORPORATION. These facilities include the Erie

County Home, Erie County Medical Center and Terrace View Long-Temm Care Facility.






5. That in approximately December of 2012, Respondents were
negligent in their care of DIANE WHITFIELD and allowed the development of a

bedsore/decubitus ulcer on Ms. Whitfield's sacral spine.

8. In late February early March of 2013, the agents, servants and
employees or Respondents performed a medical procedure on the bedsore/decubitus

ulcer without obtaining the informed consent of Ms. Whitfield's legal guardian.

7. That due to the continuing negligent care and treatment of Ms.
Whitfield, the bedsore/decubitus ulcer has increased in size and has become infected
and the infection is spreading to other parts of Ms. Whitfield's body.

8. There are permanent injuries including the need for future surgery
and medical care.

9. That the agents, servants and employees of Respondents and
facilities owned, operated, managed and run by Respondents have provided continuing

care and treatment to Diane Whiffield.

10. That Respondent, ERIE COUNTY MEDICAL CENTER
CORPORATION, is a Public Benefit Corporation organized and existing pursuant to the

Laws of the State of New York.

11. That a condition precedent to a claim against Respondents is the

service of a Notice of Claim.

12. The care and treatment provided to Claimant by Respondent

deviated from accepted standards of care and was negligent.





13. By virtue of the negligence of the employees, agents and/or
servants of the Respondents, Claimant has incurred medical and hospital expenses
which are to date undetermined and will incur loss of earnings, impairment of health,
permanent injuries and past, present and future pain and suffering.

14. Upon information and belief, Claimant will be obligated further
medical expenses including drugs, medicines, treatment and/or surgery(ies) in an
amount which cannot be reasonably calculated at this time.

TAKE NOTICE that Claimant demands payment of her claim as set forth

above.

DATED: Buffalo, New York
March 28, 2013

CELLINO & BARNES, P.C.

BY: / %M%

Denis J. Bastible

Attomeys for Claimant

2500 Main Place Tower

350 Main Street

Buffalo, New York 14202-3725
(716) 854-2020

TO: County of Erie
Department of Law
95 Franklin Street, Room 1634
Buffalo, New York 14202

Erie County Medical Center Corporation
Administrative Office

462 Grider Street

Buffalo, New York 14215





VERIFICATION

STATE OF NEWYORK )
COUNTY OF ERIE : 8S.
CITY OF BUFFALO )

Diane Whitfield by her Legal Guardian David Shelton, being duly
sworn, deposes and says that he is the claimant in the within action; that he has read
the foregoing NOTICE OF CLAIM and knows the contents thereof; that the same is true
to the knowledge of the deponent, except as to the matters therein stated to be alleged
on information and belief, and that as to those matters he believes them to be true.

bt

Diane Whitfield by her Legal Guardian

David Shelton
STATE OF NEWYORK )
COUNTY OF ERIE . SS.:
CITY OF BUFFALO )
| At S _
Onthe Y day of KP(L‘J , in the year 2013 before me,

the undersigned, personally appeared David Shelton, personally known to me or
proved to me on the basis of satisfactory evidence to be the individual whose name is
subscribed to the within instrument and acknowledged to me that he executed the
same in his capacity and that by his signature on the instrument, the individual or the
person upon behalf of which the individual acted, executed the instrument.

o Qe N S

Notary Puljlic/Commissioner of Deeds

WILEY H. SIMMONS lII
Notary Public, State of New York
Qualified in Erie County
Reg. No. 01516245229
My Commission Expires guly 18, 2015






MICHAEL A. SIRAGUSA

Vis
VS

MICHELLE M. PARKIR

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEreMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
May 29, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Workman, Ottis v. Erie County Clerk
(religious discrimination)

Division of Human Rights Charge of
Discrimination

Ottis Workman, Jr.

Claimant is proceeding pro se.

Should you have any questions, please call.

MMP:dld

Enclosure

95 FRANKLIN STREFT, RUOM 1634, B

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

D

g ’ , y n
By:_ / [\ A,f/,/ b fone faae
Michelle M. Parker
First Assistant County Attorney

AT OONEW YORK 14202 — PHONE (T LA 8IR-2200 - W VW I RIL.GOV





. M

GOVERNOR

NEW YORK STATE
DIVISION OF HUMAN RIGHTS

NEW YORK STATE DIVISION OF
HUMAN RIGHTS on the Complaint of

VERIFIED COMPLAINT
OTTIS WORKMAN, JR., Pursuant to Executive Law,
Complainant, | Article 15
\2
Case No.
NEW YORK STATE, DEPARTMENT OF MOTOR 10161916

VEHICLES,
Respondent.

Federal Charge No. 16GB303141

I, Ottis Workman, Jr., residing at 147 Hastings Ave., Buffalo, NY, 14215, charge the
above named respondent, whose address is Division of Labor Relations
6 Empire Plaza, Room 530B, Albany, NY, 12228 with an unlawful discriminatory practice
relating to employment in violation of Article 15 of the Executive Law of the State of New York
(Human Rights Law) because of creed.

Date most recent or continuing discrimination took place is 5/6/2013.
The allegations are:

1. I am of the Methodist fatih. Because of this, I have been subject to unlawful
discriminatory actions.

2. I was hired by respondent in January 2009 and last held the job title of Junior Motor
Vehicle Cashier at the 170 Peal Street, Buffalo, New York location. Joseph Wolf was the
Deputy County Clerk.

3. Mr. Wolf has subjected me to differential treatment due to my religion and because 1
am a religious person. Mr. Wolf has been aware of my religion since the time of my hire as he
knew [ was recommended for my position by a minister. Because of my religion and because |
would speak with ministers who came to my window, Mr. Wolf made derisive comments about
me such as saying to me, “You’re such a man of god” in a sarcastic manner. Mr, Wolf treated
me in a hostile manner, continually threatening me with a poor performance evaluation and





causing me to have to defend myself on a daily basis. Mr. Wolf did not treat employees who
were not religious in this manner.

4, On May 6, 2013, respondent terminated my employment accusing me of a policy
violation I did not commit. Mr. Wolf and other supervisors ambushed me when I came into
work that day with the false accusation and refused to listen to me or allow me to explain
although evidence indicates that other employees, Mr. Lott and my estranged father, were
responsible. I believe Mr. Wolf used this false allegation as an excuse to terminate my
employment without proper investigation into the allegations against me due to my religion.

Based on the foregoing, I charge respondent with an unlawful discriminatory practice relating to
employment because of creed, in violation of the New York State Human Rights Law (Executive
Law, Article 15), Section 296.

I also charge the above-named respondent with violating Title VII of the Civil Rights Act of
1964, as amended (covers race, color, creed, national origin, sex relating to employment). 1
hereby authorize SDHR to accept this verified complaint on behalf of the U.S. Equal
Employment Opportunity Commission (EEOC) subject to the statutory limitations contained in
the aforementioned law(s).

I have not commenced any other civil action, nor do I have an action pending before any

administrative agency, under any state or local law, based upon this same unlawful
discriminatory practice.

/

Ottis Workman, Jr.





STATE OF NEW YORK ) Ss:
COUNTY OF ) '

Ottis Workman, Jr., being duly sworn, deposes and says: that he/she is the complainant herein;
that he/she has read (or had read to him or her) the foregoing complaint and knows the content
thereof; that the same is true of his/her own knowledge except as to the matters therein stated on
information and belief; and that as to those matters, he/she believes the same to be true,

4

Ottis Workmén, Jr.

Subscribed and sworn to
before me this /7 day

of ‘7)%7 ,20/}

Signature of N% Public %

BEVERLYA. FRESCHOLTZ
Notary Public, State of New York
No. 01FR6187237
Qualified in Erle County
My Commission Expiras May 19, 2018





NEW YORK STATE
DIVISION OF HUMAN RIGHTS

NEW YORK STATE DIVISION OF
HUMAN RIGHTS on the Complaint of

OTTIS WORKMAN, JR,,
Complainant,
V.

NEW YORK STATE, DEPARTMENT OF MOTOR
VEHICLES,
Respondent.

Federal Charge No. 16GB303141

STATE OF NEW YORK ) SS:
COUNTY OF ERIE ) '

AFFIDAVIT OF SERVICE

Case No.
10161916

Beverly Frescholtz, being duly sworn, deposes and says, that he/she is over the age of 18
years; that he/she is employed by the New York State Division of Human Rights; that on May
21, 2013, he/she served the within AMENDMENT TO THE COMPLAINT upon:

Complainant
Ottis Workman, Jr.

147 Hastings Ave.
Buffalo, NY 14215

Respondent
Erie County, County Clerk

95 Franklin St.
Buffalo, NY 14202





by personally placing true copies of the same, securely enclosed in postpaid wrappers in the post
office box/depository under the exclusive care and custody of the United States Postal Service at
65 Court Street, Buffalo, New York.

Dated: May 21, 2013
Buffalo, New York

~ & i
Beverly Fres€holtz
Agency Program Aide
Sworn before me this

21 day of May, 201

Notary Public

ELIZABETH E. LAKE
Natary Public - Stats of New York
No. 01LAB187026
Qualified in Erie County
Commission Expires on May 12, 2016





