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M ICHAEL A. SIRAGUSA


ERIE COL!NTY ATTOR NEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTME NT OF LAW


May 14,2013


MICH ELl.E M . PARKER


FIRSl ASSISrA~TCOUNTY A1TORNEY


JERE~Y C. TOTH


SI::.CONDAsSISTANTCOUNTY AnORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the follow ing:


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Whitfield, Diane by Legal Guardian
David Shelton v. County ofErie, et al.


Notice of Claim


David Shelton
154 Goulding
Buffalo, New York 14208


Denis J. Bastible, Esq.
Cellino & Barnes , P.C.
350 Main Street
2500 Main Place Tower
Buffalo, New York 14202


Should you have any questions, please call .


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


JCT :dld
Enclosure
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE
*******************************************************


DIANE WHITFIELD by Legal Guardian
DAVID SHELTON


Claimant
vs.


COUNTY OF ERIE
ERIE COUNTY MEDICAL CENTER CORPORATION


Respondents


Thi. paper recei••d at


Erie County Clerk" Office
on th~ l' &y of/t91'l2013
, tl't. a • p.lIl.


by


NOTICE OF CLAIM


~
~


" .
~l ~ pn ,"'-


~
\~I 1.::) \', I~


t\, -iR ~ .:, Z'" 13.o .;) I


******************************************************* E?;F, CQl)NTY
DEP....;\ r \1ENf vI-" LAW


PLEASE TAKE NOTICE, that the above-name -ctah'm::-~d


demands from the Respondents, recompense for personal injuries sustained by Claimant


by reason of the wrongful, unlawful, negligent and careless acts and omissions of


Respondents, their agents, servants or employees, including but not limited to medical


negligence and deviations in the standards of care and in support thereof, Claimant states:


1. The address of the Claimant is: 154 Goulding, Buffalo, New York


14208.


2. David Shelton is the legal guardian of his sister, DIANE WHITFIELD.


3. The Claimant is represented by Cellino & Barnes, P.C., 2500 Main


Place Tower, 350 Main Street, Buffalo, New York, 14202-3725, (716) 854-2020.


4. Since approximately 2008, DIANE WHITFIELD has been a patient of


facilities owned, operated, managed and run by Respondents COUNTY OF ERIE and


ERIE COUNTY MEDICAL CENTER CORPORATION. These facilities include the Erie


County Home, Erie County Medical Center and Terrace View Long-Term Care Facility.







5. That in approximately December of 2012, Respondents were


negligent in their care of DIANE WHITFIELD and allowed the development of a


bedsore/decubitus ulcer on Ms. Whitfield's sacral spine.


6. In late February early March of 2013, the agents, servants and


employees or Respondents performed a medical procedure on the bedsore/decubitus


ulcer without obtaining the informed consent of Ms. Whitfield's legal guardian.


7. That due to the continuing negligent care and treatment of Ms.


Whitfield, the bedsore/decubitus ulcer has increased in size and has become infected


and the infection is spreading to other parts of Ms. Whitfield's body.


8. There are permanent injuries including the need for future surgery


and medical care.


9. That the agents, servants and employees of Respondents and


facilities owned, operated, managed and run by Respondents have provided continuing


care and treatment to Diane Whitfield.


10. That Respondent, ERIE COUNTY MEDICAL CENTER


CORPORATION, is a Public Benefit Corporation organized and existing pursuant to the


Laws of the State of New York.


11. That a condition precedent to a claim against Respondents is the


service of a Notice of Claim.


12. The care and treatment provided to Claimant by Respondent


deviated from accepted standards of care and was negligent.
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13. By virtue of the negligence of the employees, agents and/or


servants of the Respondents, Claimant has incurred medical and hospital expenses


which are to date undetermined and will incur loss of earnings, impairment of health,


permanent injuries and past, present and future pain and suffering.


14. Upon information and belief, Claimant will be obligated further


medical expenses including drugs, medicines, treatment and/or surgery(ies) in an


amount which cannot be reasonably calculated at this time.


TAKE NOTICE that Claimant demands payment of her claim as set forth


above.


BY:


DATED: Buffalo, New York
March 28,2013


CELLINO & BARNES, P.C.


~
Denis J. Bastible
Attorneys for Claimant


.__. 2.5QQ.Main PL'.lC~tJOW~L .. _. . . ...__. . . __


350 Main Street
Buffalo, New York 14202-3725
(716) 854-2020


TO: County of Erie
Department of Law
95 Franklin Street, Room 1634
Buffalo, New York 14202


Erie County Medical Center Corporation
Administrative Office
462 Grider Street
Buffalo, New York 14215
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• I • •


VERIFICATION


STATE OF NEW YORK )
COUNTY OF ERIE : SS.:
CITY OF BUFFALO )


Diane Whitfield by her Legal Guardian David Shelton, being duly


sworn, deposes and says that he is the claimant in the within action; that he has read


the foregoing NOTICE OF CLAIM and knows the contents thereof; that the same is true


to the knowledge of the deponent, except as to the matters therein stated to be alleged


on information and belief, and that as to those matters he believes them to be true.


~i~gaIGUardian
David Shelton


STATE OF NEW YORK )
COUNTY OF ERIE : SS.:
CITY OF BUFFALO )


--.--------..--..-------.-----..-- -----U~·----- ------ A-..-..::--~ ----...._-.---------------.-.-----------...----------.------------ .
On the day of rt~ l , in the year 2013 before me,


the undersigned, personally appeared David Shelton, personally known to me or
proved to me on the basis of satisfactory evidence to be the individual whose name is
subscribed to the within instrument and acknowledged to me that he executed the
same in his capacity and that by his signature on the instrument, the individual or the
person upon behalf of which the individual acted, executed the instrument.


-~~-


WILEY H. SIMMONS III
Notary Public, State of New York


Qualified in Erie County
Reg. No. 01 Sl6245229


My Comm ission Expires Jul) 18,2015








MICHAEL A. SIRAGL'SA


ERIE CO UNTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


D EPARTMENT OF LAW


May 29, 2013


MICHELLE M. PARK ER


F IRSr A SSISTANT COUNTY ATTORNEY


JEREMY C. To m


SECOND Assrs rANT C OUNTY A ITORr-iEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Workman, Ottis v. Erie County Clerk
(religious discrimination)


Division of Human Rights Charge of
Discrimination


Ottis Workman, Jr.


Claimant is proceeding pro se.


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld


Enclosure


By: /1~'v(uA {,L e...:
Michelle M. Parker
First Assistant County Attorney
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ANDREW M. CUOMO
GOVERNOR


NEW YORK STATE
DIVISION OF HUMAN RIGHTS


NEW YORK STATE DIVISION OF
HUMAN RIGHTS on the Complaint of


orrts WORKMAN, JR.,
Complainant,


v.


NEW YORK STATE, DEPARTMENT OF MOTOR
VEHICLES,


Respondent.


Federal ChargeNo. 16GB303141


VERIFIED COMPLAINT
Pursuant to Executive Law,
Article 15


Case No.
10161916


I, Ottis Workman, Jr., residing at 147Hastings Ave., Buffalo, NY, 14215, charge the
above named respondent, whose address is Division of LaborRelations
6 Empire Plaza,Room 530B, Albany, NY, 12228 withan unlawful discriminatory practice
relating to employment in violation of Article 15of the Executive Lawof the StateofNew York
(Human Rights Law) because of creed.


Date most recentor continuing discrimination tookplace is 5/612013.


The allegations are:


1. I am of the Methodist fatih. Because of this, I havebeen subjectto unlawful
discriminatory actions.


2. I was hired by respondent in January 2009 and last held thejob titleof JuniorMotor
VehicleCashierat the 170 Peal Street, Buffalo, New York location. Joseph Wolfwas the
Deputy County Clerk.


3. Mr. Wolf has subjected me to differential treatment dueto my religion and because I
am a religious person. Mr. Wolfhas been aware of my religion since the timeof my hire as he
knew I was recommended for my position by a minister. Because of my religion and because I
would speak with ministers who came to my window, Mr. Wolfmadederisive comments about
me such as saying to me, "You're sucha man of god" in a sarcastic manner. Mr. Wolftreated
me in a hostile manner, continually threatening me witha poorperformance evaluation and







causingme to have to defend myselfon a daily basis. Mr. Wolfdid not treatemployees who
were not religious in this manner.


4. On May6, 2013, respondent terminated my employment accusing me of a policy
violationI did not commit. Mr. Wolf andothersupervisors ambushed me when I came into
work that day with the false accusation and refused to listen to me or allow me to explain
although evidence indicates that otheremployees, Mr. Lott and myestranged father, were
responsible. I believe Mr. Wolfused this false allegation as an excuse to terminate my
employment without proper investigation into the allegations against medue to my religion.


Basedon the foregoing, I charge respondent withan unlawful discriminatory practice relating to
employment because of creed, in violation of the NewYorkState Human Rights Law (Executive
Law, Article 15), Section 296.


I also charge the above-named respondent with violating Title VII of theCivil Rights Actof
1964, as amended (covers race, color, creed, national origin, sexrelating to employment). I
hereby authorize SDHRto accept this verified complaint on behalfof the U.S. Equal
Employment Opportunity Commission (EEOC) subject to the statutory limitations contained in
the aforementioned law(s).


I have not commenced any othercivil action, nor do I have an action pending before any
administrative agency, underany state or local law,baseduponthis same unlawful
discriminatory practice.


~dJ~Jt:r
Ottis Workman,Jr.?


- 2 -







STATE OF NEW YORK )
COUNTY OF ) SS:


Ottis Workman, Jr., being dulysworn, deposes and says: that he/she is the complainant herein;
that he/she has read (or had read to him or her) the foregoing complaint and knows the content
thereof; that the same is true of his/her own knowledge exceptas to the matters therein stated on
information and belief; and that as to those matters, he/she believes the sameto be true.


!fIi;;P~tI~ ~
Ottis Workman, Jr.


Subscribed and sworn to
before me this I] day
of '-7YJi ,20')


siZr:~t1~ik1fc....~
BEVERLYA. FRESCHOLTZ


Nolary Public. Staleof NewYork
No.01FR6187237


Qualified InerIeCounty
MyCommission Expires May19,2018
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NEW YORK STATE
DIVISION OF HUMAN RIGHTS


NEW YORK STATE DIVISION OF
HUMAN RIGHTS on the Complaint of


OTTIS WORKMAN, JR.,
Complainant,


v.


NEW YORK STATE, DEPARTMENT OF MOTOR
VEHICLES,


Respondent.


Federal Charge No. 16GB303141


STATE OFNEW YORK ) SS.
COUNTY OF ERIE ) .


AFFIDAVIT OF SERVICE


Case No.
10161916


Beverly Frescholtz, being dulysworn, deposes and says, that he/she is over the age of 18
years; that he/sheis employed by the NewYork StateDivision ofHuman Rights; thaton May
21,2013, he/she served the withinAMENDMENT TO THECOMPLAINT upon:


Complainant
Ottis Workman, Jr.
147Hastings Ave.
Buffalo, NY 14215


Respondent
Erie County, County Clerk
95 Franklin St.
Buffalo, NY 14202







,


..
by personally placing true copies of the same,securely enclosed in postpaid wrappers in the post
office box/depository under the exclusive care and custody of the United States Postal Service at
65 Court Street, Buffalo, New York.


Dated: May21,2013
Buffalo, New York


Beverly Fre holtz J


Agency Program Aide


Notary Public


ELIZABETH E. LAKE
NolaryPubae- Stata01NewYork


No.01LA15187026
Qualified in Erie County


Commission EJcpires on May 12.2016
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MICHAEL A. SIRAGUSA


ERIE CO UNTY ATTOR NEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


D EPARTMENT OF LAW


May 2,2013


~ICHEI.LEM. PARK ER


FIRST As~ISTANTCOUNTY ATroRNEY


JERE-MYC. T U rH


SECOND ASSISTA NT C OUN1Y A1TO RNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following :


File Name: Credit-Based Asset Servicing and
Securitization LLC v. Marsha Pillich,
Keith Pillich, et al.


Document Received: Order to Show Cause


Name of Moving Party: Waterfall Victoria REO 2011-01 LLC


Moving Party's Attorney: Michelle D. Maccagnano, Esq.
Frenkel Lambert Weiss Weisman &
Gordon, LLP
53 Gibson Street
Bay Shore, New York 11706


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By:
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Enclosure
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PRESENT:


Hon. ./1 JST'CECHR!S!OPf:lE~ d, 8UR~IS
Justice of the Supreme Court


At the Supreme Court of the State ofNew
York, held in and for the County of Erie, at
the Erie County Supreme Court, located at
92 Franklin Strextb~uf!al~,New York on
the _ day of~'t613


P£~ft D
CHEC\~CASH._-


/.PR 09 Z013


STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


----------------------------------------------------------------)(
Credit-Based Asset Servicing and Securitization, LLC,


Plaintiff,


-against-


Marsha Pillich, Keith Pillich, et aI.,


Defendants.


----------------------------------------------------------------)(


ERIE COU~~TY
CLERK'S OFFICE


ORDER TO
SHOW CAUSE


Index Number: 2003-2388


Upon the reading and filing of the Affirmation of Michelle D. Maccagnano, Esq., dated


April 1, 2013, attorney for Waterfall Victoria REO 2011-01 LLC in the action bearing Index


Number: 004174/12 and owner of the property sold in the foreclosure action bearing Index


Number: 20Q3-2388, all the prior pleadings and proceedings heretofore had herein,


LET the parties show cause at 9:30 a.m. at the Supreme Court, County of Erie located at


PM-!- \9 ., .
92 Franklin Street, Buffalo, New York 14202, on April C(S ,2013, or as soon thereafter as


counsel may be heard for an Order pursuant to: CPLR § 602 consolidating the actions bearing


Index Number 004174/12 with 2003-2388; CPLR §3012(b) dismissing the action bearing Index


Number 004174/12, cancellation of the notice of pendency filed under Index Number 004174/12







pursuant to CPLR § 6514 and costs and expenses pursuant to CPLR § 6514; cancelling the


Notice of Mechanic's Lien filed on November, 28, 2012 at Book 254, Page 3987; entry of an


order prohibiting further frivolous court filings by Marsha Pillich and her husband, Keith Pillich;


directing the County Clerk to void/cancel the filings of record and prohibit acceptance and/or


voiding of future filings; an award of damages, sanctions and fees; and a finding of contempt


against Marsha Pillich, Keith Pillich, and/or the attorney for Marsha Pillich, together with such


other, further and different relief as to this Court seems just and proper.


SUFFICENT REASON APPEARING THEREON, let service by certified mail of the


copy of the Order together with the papers be served on or before the~ of April, 2013 on all


the attorney for Marsha Pillich, Keith Pillich, and all other defendants named under Index


Number 004174/12, and the Erie County Clerk's Office, be deemed good and sufficient service.


ENTER,


G
APR 09 2013


BY~~
COURT CLEU


/ 0/ .::htbJ jf J,OI'/L~O(
Justice of the Supreme Court
.,cthl... JUSTICECHRISTOPHER J.BURNS







STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


----------------------------------------------------------------J(
Credit-Based Asset Servicing and Securitization, LLC,


ATTORNEY
AFFIRMATION


Plaintiff,
Index Nwnber: 2003-2388


-against-


Marsha Pillich, Keith Pillich, et al.,


Defendants.
----------------------------------------------------------------J(


Michelle D. Maccagnano, Esq., an attorney duly admitted to practice before the Courts of


the State ofNew York, hereby affmns the following under penalty of perjury:


1. That I am an attorney of the law firm of Frenkel, Lambert, Weiss, Weisman &


Gordon, LLP, counsel to Waterfall Victoria REO 2011-01 LLC (hereinafter referred to as


"Waterfall Victoria") purchaser of the property in the foreclosure action bearing Index Number


2003-2388 ("Action #1") and the Defendant in Index Number 004174/12 ("Action #2"), and as


such am fully familiar with the facts and circumstances set forth herein.


2. This affirmation is in support of Waterfall Victoria's motion to consolidate


pursuant to CPLR § 602 as common questions of law exist and both actions pertain to the same


set of facts. Therefore, these matters should be consolidated.


3. It is further requested that upon the granting of the motion herein, that Action #2


be consolidated into Action #1 so that both matters will now be under Index No.: 2003-2388 and


will bear the caption of Action #1.


4. Pursuant to CPLR § 602(a), consolidation can be permitted if the actions involve


a common question of law or fact so as to avoid unnecessary costs or delay.







5. Affinnant respectfully submits that it will be in the interest ofjudicial expediency,


as well as avoid unnecessary costs of filing two separate motions and undue delay associated


with filing two motions, to have both actions herein consolidated into one.


6. It is further requested that the County Clerk be directed to consolidate both Action


#1 and Action #2 and file all documents with respect to both actions under the Index Number for


Action #1.


7. This affmnation is also submitted in support of the instant motion to dismiss


Action #2 pursuant to CPLR §3012(b) and vacate the notice of pendency filed in conjunction


therewith pursuant to CPLR § 6514, for costs and expenses pursuant to CPLR § 6514 as the


Plaintiff has failed to serve a complaint within 20 days of service of the notice of appearance.


Waterfall Victoria also seeks a finding of contempt, damages, sanctions, fees, voiding/cancelling


the Mechanic's Lien filed by Keith Pillich, directing the County Clerk to void/cancel said


documents of record, and prohibition against future filings or an order stating that any future


filings by Keith Pillich, Marsha Pillich or any other party with respect to 8 Eltham Drive as it


pertains to Action #1, Action #2, the Mechanic's Lien or any claim deriving therefrom are


invalid.


8. Action #2 was commenced by Marsha Pillich, by the service of a summons with


notice. A copy of the summons with notice is attached hereto at Exhibit "A".


9. Waterfall Victoria served a notice of appearance on January 4,2013. The notice


of appearance was filed on January 8, 2013. Copies of the notice of appearance, along with


proof of filing, and proof ofmailing are attached hereto at Exhibit "8".


10. Pursuant to CPLR § 3012(b), the complaint must be served within twenty days


after service of the notice of appearance.







11. Marsha Pillich in Action #2 has failed to serve a complaint within the time frame


prescribed by CPLR § 3012(b) and therefore, this action must be dismissed.


12. The notice of pendency filed in Action #2 must be cancelled pursuant to CPLR §


6514 and Waterfall Victoria is respectfully requesting the costs and expenses associated with the


filing and cancellation of the notice of pendency, in addition to the costs of this action as


permitted pursuant to CPLR § 6514.


13. Keith Pillich has since filed a mechanic's lien against the premises in the amount


of $400,000.00. A copy of the mechanic's lien is attached hereto at Exhibit "C".


14. Upon information and belief, this action was commenced frivolously and the


notice of pendency filed, without any merit whatsoever, and filed only to harass and annoy


Waterfall Victoria and prevent Waterfall Victoria from transferring the property located at 8


Eltham Drive, Amherst, New York.


15. Upon information and belief, Marsha Pillich and Keith Pillich, and at times, the


attorney for Marsha Pillich, have consistently since the foreclosure action commenced in 2003 


TEN YEARS AGO, filed motions, bankruptcy petitions, and appeals, all done with the intent to


purposely avoid and/or delay either the foreclosure sale or ultimately, vacating the premises at 8


Eltham Drive, Amherst, New York. There has never been any merit to any of the allegations by


Marsha Pillich and Keith Pillich.


16. The procedural posture is succinctly set forth in the memorandum in opposition


previously submitted by Dean M. Drew, Esq. on behalf of the plaintiff in the foreclosure action


and the Affirmation of Dean M. Drew with exhibits. A copy of the memorandum is attached


hereto at Exhibit "D" and the Affirmation of Dean M. Drew with exhibits is attached hereto at


Exhibit "E". Both exhibits are incorporated herein by reference.







17. The Appellate Division, Fourth Department, by order dated February 29, 2012,


stayed enforcement of the January 27, 2012 Writ of Assistance until March 30, 2012 or until


seven days after the Supreme Court fixes the amount of the undertaking for an automatic stay,


whichever occurred first. Copies of the order and underlying Writ of Assistance are attached


hereto at Exhibit "F".


18. The Erie County Sheriff's Department was enforcing the Writ of Assistance and


Marsha Pillich filed another petition in the United States Bankruptcy Court Western District.


However, Marsha Pillich was already divested of title and the property was no longer part of her


estate to invoke the protection of the automatic stay. Moreover, the order of the Hon. Carl L.


Bucki, dated August 27, 2010, held that if Marsha Pillich or her husband, Keith Pillich,


or any party claiming an interest in the property located at 8
Eltham Drive, Amherst, New York 14226 ... files a subsequent
petition for relief under Title II of the United States Code
anywhere in the United States, the automatic stay shall not attach
to the Property and it will be deemed void ab initio and annulled
upon the filing with respect to Secured Creditor, its successors,
agents or assigns, and without further order of the Court.


A copy of the order is attached as Exhibit "Ei" to the Affirmation of Dean M. Drew at Exhibit


"E". Notwithstanding the foregoing, the Hon. Carl E. Bucki ordered the stay to be modified to


permit the eviction and thereafter ordered the stay to be vacated nunc pro tunc with a waiver of


the 14 day waiting period. Copies ofthe orders are attached hereto at Exhibit "G".


19. The Hon. Christopher J. Burns, J.S.C. in his order granted March 8, 2011 held


that no further action with regard to this property be commenced other than a direct appeal of


this decision. A copy of the order is attached at Exhibit "Ii" to the Affirmation of Dean M. Drew,


which attached hereto at Exhibit "E". The order states:


The rescheduling of the sale of this property has now reached
double digits with many of the sales being cancelled at the last







minute because defendant filed for bankruptcy protection which
provided for an automatic stay of any sale. The bankruptcy court
has now issued a decision indicating any further attempts to file a
bankruptcy proceeding by Marsha M. Pillich or Keith Pillich
asserting an interest in 8 Eltham Drive will not be entitled to the
automatic stay and will be "void ab initio." This Court also fmds
that the case history of repeated unjustified attempts to forego
repayment of the mortgage on this property requires a final
remedy. As such, the Court hereby directs that no further action
with regard to the property at 8 Eltham Drive, other than by direct
appeal of this decision, may be commenced. This includes any
threatened action of Keith Pillich, as suggested by counsel's reply
papers.


20. The commencement of this action and the filing of the Mechanic's Lien attached


at Exhibit "C" are in direct violation ofthe Court's prior order as set forth in paragraph 13 above.


Therefore, a finding of contempt is warranted.


DAMAGES, SANCTIONS AND FEES


21. Action #2 filed by Marsha Pillich and the Mechanic's Lien filed by Keith Pillich


are frivolous and Waterfall Victoria is entitled to an award of both sanctions and fees, along with


damages.


22. 22 NYCRR § 130-1.1 states in relevant part:


(a) The court, in its discretion, may award to any party or attorney in
any civil action or proceeding before the court, except where
prohibited by law, costs in the form of reimbursement for actual
expenses reasonably incurred and reasonable attorney's fees, resulting
from frivolous conduct as defined in this Part. In addition to or in lieu
of awarding costs, the court, in its discretion may impose financial
sanctions upon any party or attorney in a civil action or proceeding
who engages in frivolous conduct as defined in this Part, which shall
be payable as provided in section 130-1.3 of this Part.


(b) The court, as appropriate, may make such award of costs or impose
such financial sanctions against either an attorney or a party to the
litigation or against both. Where the award or sanction is against an
attorney, it may be against the attorney personally or upon a
partnership, firm, corporation, government agency, prosecutor's office,
legal aid society or public defender's office with which the attorney is







associated and that has appeared as attorney of record. The award or
sanctions may be imposed upon any attorney appearing in the action or
upon a partnership, finn or corporation with which the attorney is
associated.


(c) For purposes of this Part, conduct IS frivolous if:


(1) it is completely without merit in law and cannot be supported by a
reasonable argument for an extension, modification or reversal of
existing law;


(2) it is undertaken primarily to delay or prolong the resolution ofthe
litigation, or to harass or maliciously injure another; or


(3) it asserts material factual statements that are false.


Frivolous conduct shall include the making ofa frivolous motion for costs
or sanctions under this section. In determining whether the conduct
undertaken was frivolous, the court shall consider, among other issues the
circwnstances under which the conduct took place, including the time
available for investigating the legal or factual basis of the conduct, and
whether or not the conduct was continued when its lack of legal or factual
basis was apparent, or should have been apparent, or was brought to the
attention of counselor the party.


(d) An award of costs or the imposition of sanctions may be made either
upon motion in compliance with CPLR 2214 or 2215 or upon the court's
own initiative, after a reasonable opportunity to be heard. The form ofthe
hearing shall depend upon the nature of the conduct and the circumstances
of the case.


23. This action is frivolous on two grounds. It is completely without merit in law and


cannot be supported by a reasonable argument for an extension, modification or reversal of


existing law and it is undertaken primarily to delay or prolong the resolution of the litigation, or


to harass or maliciously injure another.


24. Counsel for Marsha Pillich, Marsha Pillich and her husband, Keith Pillich are all


perfectly aware of the prior orders, specifically an order prohibiting future filings. Counsel for







)


Plaintiff appeared at the last bankruptcy return date on behalf of his client knowing full well that


there was a prior order in bankruptcy court voiding a stay in any future filing.


25. The Mechanic's Lien is completely false and ridiculous. It is clearly brought in


violation of all three grounds set forth in 22 NYCRR § 130-1.1(c). The judgment of foreclosure


and sale is attached at Exhibit "B" of the Affirmation of Dean M. Drew, attached hereto at


Exhibit "E". The basis of the Mechanic's Lien is for repairs, maintenance, taxes, utilities and


upkeep pursuant to the judgment of foreclosure and sale. The Plaintiff and her husband


remained in the home payment free and obtained a stay of the Writ of Assistance, thereby


prolonging their ultimate eviction. The terms of the judgment of foreclosure and sale were


complied with by the referee and the property was sold. There is absolutely no basis in law or in


fact to award Keith Pillich any amounts due on the Mechanic's Lien as it is completely false and


filed only to harass Waterfall Victoria and prevent the sale of the property to another party. The


judgment of foreclosure and sale does not permit recovery as alleged and the Mechanic's Lien


should be voided and cancelled immediately.


26. Lien Law § 3 permits a Mechanic's Lien on real property under certain


conditions. Keith Pillich is not a contractor, subcontractor, laborer, materialman, etc. and did not


perform any labor at the request of Waterfall Victoria. The lien is further invalid as it was filed


after Waterfall Victoria took ownership but falsely alleged that work was performed pursuant to


the judgment of foreclosure and sale, prior to the transfer to Waterfall Victoria. The lien does


not comport with the provisions of Lien Law § 9(3). Upon information and belief, there was no


agreed upon price as required pursuant to Lien Law § 9(4) despite Keith Pillich alleging there


was a stipulated price. The entire lien is fraudulent and contains false statements. The lien filed


by Keith Pillich is false and willfully exaggerated and is therefore void pursuant to Lien Law §







39. Waterfall Victoria respectfully requests that the Court void the Mechanic's Lien and declare


that there is no right to file any other or further lien for the same claim in violation of both the


Court's prior order and in violation ofLien Law § 39.


27. Attached hereto at Exhibit "H" is the affidavit of Patricia Maccagnan on behalf


of Waterfall Victoria. The affidavit attests to the false, fraudulent, and threatening conduct of


Keith Pillich and the financial losses suffered by Waterfall Victoria at the hands of both the


Marsha Pillich and her husband, Keith Pillich.


28. As set forth above, there is no good faith basis to bring Action #2 against


Waterfall Victoria or to file the Mechanic's Lien. The documents attached hereto have already


addressed the allegations currently set forth in the summons with notice attached at Exhibit "A".


The Mechanic's Lien is false, in violation of the prior court order, and is filed in bad faith only


with the purpose of harassing and annoying Waterfall Victoria Marsha Pillich and Keith Pillich


are barred by collateral estoppel.


29. The attorney for Marsha Pillich is aware of the prior orders and knew of should


have known that Action #2 is prohibited both by prior court order and by collateral estoppel.


30. The fact that counsel for Marsha Pillich has chosen to file Action #2 and Keith


Pillich filed the Mechanic's Lien simply to further delay the subsequent sale of the property is


absolutely frivolous and is subject to sanctions and fees. This is exactly the type of frivolous


conduct that is contemplated in 22 NYCRR § 130.


31. Based upon the foregoing, it is respectfully requested that the Court consolidate


the two actions as they pertain to the same facts and direct the County Clerk to index both


actions under Action #1, cancel the notice of pendency in Action #2, dismiss Action #2, void the


Mechanic's Lien, direct the County Clerk to cancel and remove all of the documents from the







record, prohibit future filings by Marsha Pillich, Keith Pillich, and any other third party claiming


an interest in 8 Eltham Drive, Amherst, New York, relative to the foreclosure action, and any


claims deriving therefrom except for a subsequent conveyance by Waterfall Victoria and any


filings thereafter by a party relative to the subsequent purchaser or an order directing that any


future filings are to be considered void and invalid and not a cloud on title; and award Waterfall


Victoria damages, sanctions, and fees, in an amount to be determined by the Court, but in an


amount no less than $500,000.00 to be paid by Marsha Pillich, Keith Pillich, and/or the attorney


for Marsha Pillich.


32. No previous application has been made for the same or similar relief as herein


sought.


WHEREFORE, it is respectfully requested that the Court issue an order: consolidating


Action #1 with Action #2 and that the County Clerk be directed to file both actions under Action


#1, dismissing Action #2 with prejudice, cancelling the notice ofpendency in Action #2, voiding


the Mechanic's Lien filed on November 28,2012 at Book 254, Page 3987, directing the County


Clerk to cancel and remove the lien and notice of pendency from the record, prohibit future


filings by the Marsha Pillich, Keith Pillich, and any other third party claiming an interest in 8


Eltham Drive, Amherst, New York, relative to the foreclosure action or claims deriving


therefrom, except for a subsequent conveyance by Waterfall Victoria and any filings thereafter


by a party relative to the subsequent purchaser or an order directing that any future filings by the


Marsha Pillich and/or Keith Pillich or any filing on their behalf or to their benefit relative to 8


Eltham Drive, Amherst, New York are to be considered void and invalid and not a cloud on title,


finding Marsha Pillich, Keith Pillich and/or the attorney for Marsha Pillich in contempt, and


awarding Waterfall Victoria damages, sanctions, and fees, in an amount to be determined by the







•


Court, but in an amount no less than $500,000.00 to be paid by Marsha Pillich, Keith Pillich,


and/or the attorney for Marsha Pillich, and for any and all other relief that this Court deems just


and proper.


Dated: April l, 2013
Williamsville, New York
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MICll<\EL A. SIRAGl'SA


ERIE C OUNTY ATTOR NEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


May 30, 2013


MICHEL.LE~. PARKER


FIRST A SSISTANT COl':NTY ATTOR NEY


J EREMY C. TOTH


SECOND ASSISTA NT COUNTY AnORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and cla ims filed against the County of Erie, enclosed please find a copy
of the following:


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Berman. Linda & Gerstein, Justin H.
v.Erie County Board ofElections, et al.


Summons and Complaint


Linda Berman, 88 Woodshire North
Getzville, New York 14068


Justin H. Gerste in, 25 Ivy Green Court
Amherst, New York 14228


Jerome D. Schad, Esq.
199 Meadowview Lane
Williamsville, New York


Should you have any questions, please call .


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


BY:~ ~rd!
Cf..remy C. Toth


Second ASSistant County Attorney
jeremy.toth @erie.gov


JCT :dld
Enclosure


lJ5FH \11. " LIN SI IH-IT, Roovt 1634. BI ' 1-1 '" O. \' 1:\\ YORK 14202 - PIIONF.: (71()) X5H-22()() - \\\\ W.I:IHE.(;O\'







-, STATEOFNEW YORK
SUPREME COURT: COUNTY OF ERIE


LINDA BERMAN
88 Woodshire North
Getzville, NY 14068


JUSTIN H. GERSTEIN
2S Ivy Green Ct.
Amherst, NY 14226


vs.


This paper received at (he , .•
Eric County Board of Election's Olhce


' C tFrom y ,,fr>t:, ~. ~(.c,c


On the~ day of JfI.I C;;'> ,
.At 7 :-J t aIllf l!P ,"


TOWN OF AMHERST NEW YORK
and
TOWN BOARD of tbe TOWN OF AMHERST NEW YORK,
5583 Main Street
Williamsville, NY 14221


ERIE COUNTY BOARD OF ELECTIONS,
RALPH M. MOHR and DENNIS E. WARD, Commissioners
134 West Eagle Street
Buffalo, NY 14202


MARJORY JAEGER, TOWN CLERK of tbe TOWN of
AMHERST, NEW YORK
5583 Main' Street
Williamsville, NY 14221


Defendants,


SUMMONS


INDEX NO.


2013 _645 0 tZ,{


bS~~/20131 10:59:57
ERIE COUNTY CLERK
RCPT ~ 130865004
I 2013603025


You are hereby summoned to answer the attached Complaint within twenty (20) days if
service of this Summons and the Complaint are personally served upon you or within thirty (30)
days if service of the Summons and Complaint are not served personally upon you but by other
means. Failure to answer the Summons and the Complaint may result in a default judgment against
you for the relief set forth in the Complaint.


This is an action for Declaratory Judgment to declare that the Town of Amherst and the
Town Board of the Town of Amherst and the Town Clerk of the Town of Amherst may not legally
restructure the Town Board twice in the same decade.


Venue for this action is in Supreme Court, Erie~NewYork, t~~ re3!den/ of the
Plaintiffs and where the Town of Amherst is located and where the actions of the To ' Board and


Town Clerk, which complained of, occurred;// / / j ", / /:1<'
I ./,~ I j;l ii'd/j '1/t


May 30,2013 II ,:c;' 1!f1, )' (4, / i.//
Amherst, N.Y. Jerome D. Schad, Esq. /I ~'


Attorney for Plaintiffs
199 Meadowview Lane
Williamsville, NY 14221-3531
716.634.8906
716.445.0842 (cell)







STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


LINDA BERMAN
88 Woodshire North
Getzville, NY 14068


JUSTIN H. GERSTEIN
25 Ivy Green Ct.
Amherst, NY 14226


Plaintiffs,


vs.


TOWN OF AMHERST NEW YORK
and
TOWN BOARD of the TOWN OF AMHERST NEW YORK,
5583 Main Street
Williamsville, NY 1422I


ERIE COUNTY BOARD OF ELECTIONS,
RALPH M. MOHR and DENNIS E. WARD, Commissioners
134 West Eagle Street
Buffalo, NY 14202


MARJORY JAEGER, TOWN CLERK of the TOWN of AMHERST,
NEW YORK
5583 Main Street
Williamsville, NY 14221


Defendants,


VERIFIED
Complaint


INDEX NO.
,......


2013 - 1.0 ~():l~


b~~i8/20131 10=59=57
ERIE COUNTY CLERK
RePT t 1308650~


I 2013603025


Plaintiffs, by their attorney, Jerome D. Schad, Esq., for their Verified Complaint, do allege


upon information and belief, that:


PLAINTIFFS


1. Plaintiff LINDA BERMAN resides at 88 Woodshire North, Getzville, NY 14068 within the


Town of Amherst.


2. Plaintiff BERMAN is a property owner, taxpayer, a registered voter, and qualified elector in the


Town of Amherst







3. Plaintiff JUSTIN H. GERSTEIN resides at 25 Ivy Green Ct., Town of Amherst, New York


14226 within the County of Erie, State ofNew York.


4. Plaintiff GERSTEIN is a registered voter and qualified elector of the Town of Amherst.


DEFENDANTS:


5. Defendant TOWN OF AMHERST NEW YORK [hereinafter either "Town" or "Amherst"] is a


duly incorporated town of the first class within the State of New York.


6. Defendant TOWN BOARD of the TOWN OF AMHERST NEW YORK [hereinafter the "Town


Board"] is the duly constituted legislative body consisting of the elected town councilmen and


councilwomen (hereinafter, collectively "councilmembers") and the elected supervisor.


7. Defendant TOWN CLERK, MARJORY JAEGER, [hereinafter the "Town Clerk"] is the duly


elected Town Clerk of the Town of Amherst.


8. Defendant ERIE COUNTY BOARD OF ELECTIONS (Ralph M. Mohr and Dennis E. Ward,


Commissioners) (heretofore and hereinafter, the "Board of Elections") is the administrative


agency charged with the legal duty to certify ballots and the wording ofpropositions to appear


on such ballots to be submitted to voters in general and special elections and, in connection with


special elections exclusively conducted by local governments in Erie County, is the body which


prints and provides the ballots to the Town of Amherst to conduct a Special Election on June 11,


2013 and which provides the voting machines and enrollment books to conduct such special


election.


JURISDICTION


9. This is a declaratory judgment action pursuant to Civil Practice Law and Rules Section 300I.


10. Plaintiffs seeks a declaration that Defendants Town, Town Board, and Town Clerk may not


legally conduct the currently-scheduled Special Election on June 11, 2013 to restructure the
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Town of Amherst government for a second time within the same decade and may not legally


restructure the Town of Amherst government for a second time within the same decade in


violation of New York State's Municipal Home Rule Law [hereinafter "MHRL"] and may not


restructure the Town of Amherst government, beginning January 2014, with an even-numbered


governing legislative body consisting of five (5) councilmembers and one (1) supervisor.


First Restructuring of Amherst Town Board in the Current Decade


11. By Local Law No. 17-2010, the Amherst Town Board reduced the size of the (then) six-(6)


councilmember board to a four (4) councilmember board.


12. Local Law No. 17-2010 was codified as Chapter 56A of the Code of the Town of Amherst a


true copy of which, form the Official Website of the Town of Amherst, is attached hereto and


incorporated herein as Exhibit A.


13. Local Law No. 17-2010 was subject to a mandatory referendum and was submitted to the voters


of the Town of Amherst at the November 2,2010 general election.


14. Amherst voters approved Local Law No. 17-2010 in the November 2,2010 election with 28,962


voters in favor of the downsizing from six (6) to four (4) councilmernbers and only 12,010 votes


against downsizing.


IS. The Amherst voters approved Local Law No. 17-2010 in the November 2,2010 election by a 70


percent margin of approval.


16. Under Local Law No. 17-2010, effective January 1,2011, for the 2011 local general election,


only two (2) councilmember seats were placed on the ballot for election.


17. Local Law No. 17-2010, Chapter 56A of the Code of the Town ofAmherst, provided for only


two (2) councilmember seats to be placed on the 2013 local general election.
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18. Because three councilmembers (originally elected for four year terms in 2009) remained in


office for the period of January 1,2012 through December 31,2013, Local Law No. 17-2010


contemplated that one of the two councilmember seats eliminated by the downsizing vote would


be allowed to phase out for that period, thereby leaving five (5) councilmembers through


December 31,2013.


19. Because only two councilmember seats would be on the 2013 general election ballot, as of


January 2, 2014, the Town Board completed its reduction from six (6) councilmembers to four


(4) councilmembers, over the two-year period ending on December 31, 2013.


20. On February 27, 2013, Defendant Town Clerk, as required by the Election Law, certified that


there are currently only two (2) vacant councilmember seats to be filled on the Amherst Town


Board in the 2013 general election. A true copy of Defendant Jaeger's certification is attached


hereto as Exhibit B.


21. Designating petitions for the only two (2) vacant seats to be filled on the Amherst Town Board


in the 2013 general election will begin circulation on the first date for obtaining signatures 


namely, June 4, 2013.


Second Restructuring of Amherst Town Board in the Current Decade


22. At a meeting held on Monday, April 8,2013, the Amherst Town Board, enacted Local Law No.


I (2013) which purportedly seeks to "maintain" the number of councilmembers in the Town of


Amherst at five (5). A true copy of Local Law No.1 (2013), as introduced and printed for the


Public Hearing regarding during its approval process, containing the proposed amendments to


Chapter 56A of the Code of the Town of Amherst is attached hereto as Exhibit C.


23. The Town Board's April 8, 2013 action was initiated, orchestrated and voted into being by a


self-interested Republican majority to deny 28,962 Amherst voters the power and legal effect of
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their 2010 vote to downsize the Town Board from six (6) councilmembers to four (4)


councilmembers and protect Republican power within the Town at the expense of resident


voters.


24. At a regularly scheduled meeting on April 29, 2013, the Town Board passed a resolution to hold


the mandatory referendum to change the number of councilmembers from four (4) to five (5) by


a special election. A true copy of the April 29,2013 Amherst Town Board resolution with the


attached text of proposition as authorized by the Town Board is attached hereto as Exhibit D.


25. Defendant Town Board scheduled the special referendum election to be held on Tuesday, June


11,2013, at only four designated locations within the Town from the hours of9 a.m. to 9 p.m,


Local Law No.1 (2013)'5 Proposed Change in the Number of Council Members
From four (4) to five (5) is a Prohibited Restructuring within Ten Years:


26. MHRL Section 10 sets forth the general powers of a town to adopt and amend local laws.


27. Specifically, MHRL Section 10 subdivision 1. (ii) a. (13) (f.) places a specific restriction on the


list of enumerated subject areas in which a town legislature body may enact a local law.


28. Defendant Town Board is a legislative body bound by the specific restriction on the list of


enumerated subject areas in which the Defendant Town board may enact a local law.


29. The applicable MHRL provision states in part that:


(f.) Notwithstanding any inconsistent provisions of any general or special
law, or any local law, ordinance, resolution or city or county charter
heretofore or hereafter adopted, no local government may restructure its
local legislative body (pursuant to provision of the chapter or any other
provision of law) more than once in each decade commencing with the
year nineteen hundred seventy.... [emphasis added]


30. The reduction in the number of councilmembers from six (6) to four (4), by the Town Board's


2010 local law, constituted a 'restructuring' of the local legislative body.
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31. Such restructuring occurred in November 2010 (when approved by voters) or, more logically,


when its implementation began at the November 2011 general election or when the terms of the


two newly elected councilmembers began, on January 1, 2012.


32. The 2013 action by the Town Board, by adoption of Local Law No.1 (2013) and the resolution


to schedule a special election on June 11,2013, seeks to hold a mandatory referendum to


approve the Town Board's attempt to impose a "second restructuring" of the Amherst Town


Board in less than three (3) years.


33. The MHRL prohibits more than one such restructure in a "decade" of either any ten year period


or for a decade defined as the ten year period starting with a year ending in "0" and ending with


the year end in "9".


34. The 2013 actions of the Town Board violate the MHRL prohibition on a second restructuring of


the Town Board under either interpretation of 'decade".


35. Since the "decade" could be defined as 2010 - 2019 it clearly is the second re-structure within


that decade.


36. Alternatively, the passage of less than three (3) years since the first re-structuring (be it 2010 or


2011) is an obvious violations of a "I O-year" Rule.


37. Either way, the attempted actions by the Town, Town Board and Town Clerk violate the


prohibition of MHRL Section 10 subdivision I. (ii) a. (13) (f.),


38. Plaintiffs are entitled to a judgment pursuant to CPLR Section 3001, declaring that Local Law


No. 1 (2013) is unauthorized, unlawful, void, and unenforceable, and declaring that the


Defendants' attempt to restructure the Amherst Town Board a second time within a decade is


unauthorized, unlawful, void and unenforceable and in specific violation of the MHRL's


prohibition on restructuring more than once in a decade, and Plaintiffs are entitled to a judgment
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directing that the Defendant Erie County Board of Elections not prepare a ballot or a special


election for June 11, 2013 and not deliver such ballots if already prepared and directing and


enjoining the Defendants Town, Town Board and Town Clerk to cease and desist from all


actions intended to cause a special election to be held to restructure Amherst government and to


cease and desist from taking any further actions to attempt to implement Local Law No.1


(2013) and declaring.


39. No request has been made to this or any other court for the relief sought herein.


RELIEF REQUESTED


WHEREFORE, based upon the illegality of the action of the Amherst Town Board, this Court


should declare the purported local law and accompanying Referendum illegal and direct the


cancellation of the special election scheduled for June 11, 2013 and further direct entry of an Order


and Judgment granting the following relief:


(A)A declaration that Defendants Town, Town Board, and Town Clerk may not legally


conduct the currently-scheduled Special Election on June 11, 2013 to restructure the


Town ofAmherst government for a second time within the same decade; and


(B) A declaration that Defendants Town, Town Board, and Town Clerk may not legally


restructure the Town of Amherst government for a second time within the same decade


and that their attempts to do so violate New York State's Municipal Home Rule Law and


Local Law No. 1 (2013) is unauthorized, illegal, void and of no legal effect whatsoever;


and
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(C) A preliminary and permanent injunction enjoining and restraining Defendants Town,


Town Board, and Town Clerk from conducting the currently-scheduled June 11,2013


special election; and


(D)An order and judgment prohibiting the Defendants Town, Town Board, and Town Clerk


from taking any further action in furtherance ofa restructuring of the Town Board for a


second time during the current decade and directing that they cancel the special election


scheduled for June 11, 2013; and


(E) A preliminary and permanent injunction enjoining the Defendant Board of Elections


from printing and providing ballots to the Town, Town Board or Town Clerk for the


special election and from delivering voting machines and poll books to the Town, Town


Board or Town Clerk for the special election; and


(F) A judgment for such other, further and different relief as to the Court may deem just and


appropriate under the circumstances, together with costs and disbursements of this
~ .. -/ ,.- . /'


action. // ,< :/ / 7;(
May 30, 2013 / /. , : ,.., ;' I /'0/
Amherst, N.Y. '-___ ./ {tu ./ /(l .~ .~('J'I/


Jerome D. Schad, sq. .,' ,""","'
Attorney for Plaintiffs
199Meadowview Lane
Williamsville, NY 14221-3531
716.634.8906
716.445.0842 (cell)
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VERIFICATION:


STATE OF NEW YORK)
COUNTY OF ERIE ) ss.:


Linda Berman being duly sworn deposes and says that she is one of the
PLAINTIFFS in this action; that she has read the foregoing VERIFIED COMPLAINT and
knows the contents thereof; that the same is true to the knowledge of deponent, except as to the
matters therein stated to be alleged on information and belief, and that as to those matters she
believes them to be true.


Linda Berman


....--.-.-··~'111
.-7/,1/


,/~~ ;/1.; / i ./ :,.
Jerome D. Schad • I
Ndiary Public


I Qualified in ErieCounty
My Commission Expires June 30. 20IS
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VERIFICATION:


STATE OF NEW YORK)
COUNTY OF ERIE ) ss.:


Justin Gerstein being duly sworn deposes and says that he is one of the
PLAINTIFFS in this action; that he has read the foregoing VERIFIED COMPLAINT and knows
the contents thereof; that the same is true to the knowledge of deponent, except as to the matters
therein stated to be alleged on information and belief, and that as to those matters he believes them
to be true.


I
I


swom1iibef}e meIhiS7~_ .'" .. ';/'
day ofMav2013 ,"."/ ~ I·· 1" I .: "


~ II I ., .. , . ./; /


. ./ ' . / / / /,"/ / A ····/ _-.------iC... .: /,j / /-...~:l ...· #" • :'/ . ' . 1


4/Jerome D. Schall ./ / _
Notary Public
Qualified in ErieCounty
My Commission ExpiresJune 30, 20IS
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'own of Amherst. NY


Chapter 56A. TOWN BOARD


5/29/13 9:57 pM


Town ofAmherst, NY
Wednesday, May29, 2013


[HISTORY: Adopted by the Town Board of the Town of Amherst by L.L. No. 17-2010.


Amendments noted where applicable.]


GENERAL REFERENCES
Administration of government - See Ch. 4.
Compensation of elected officials - See Ch. 10.


Code of Ethics - See Ch.19.
Supervisor - See Ch. 54-
Term limits "'- See Ch. 55.


§ 56A-l. Purpose; word usage.
The purpose of this Local Law is to decrease the number of Town Councilmen from six to four,
under the authority of the Municipal Home Rule Law. Pursuant to New York State Town Law§20-s-a,
the terms "Councilman" and "Councilmen" whenever used in this Local Law shall include persons of
both the male and female gender.


§ 56A-2~ Number of Councilmen.
The number of Town Councilmen shall be decreased from six to four, as hereinafter set forth.


§ 56A-3. Election of Councilmen.


A. The Councilman position which is vacant on the date that the Town Board adopts this local law
shall be eliminated effective January " 2011.


B. For the biennial town election to be held in November 20", and thereafter, two Councilmen shall
be elected for a term of four years each.


C. One Councilman position shall be eliminated effective January " 20'4. In the event that a
Councilman position that was elected at the biennial town election on November 3, 2009
becomes vacant, at any time prior to January', 2014 that position shall be immediately eliminated
and no additional position will be eliminated.


D. For the biennial town election to be held in November 20'3, and thereafter, two Councilmen shall
be elected for terms of four years each.
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Jwn of Amherst, NY 5/29/13 9:57 PM


'§ 56A-4. Authority.
This Local Law is enacted pursuant to the authority granted to towns by Section 10(1)(ii)(a)(1) and
(d)(3) of the Municipal Home Rule Law to adopt legislation concerning the number of its officers
and its property, affairs and government. To the extent that this Local Law is inconsistent with
Sections 20, 24, 24-a,64 and 81 of the Town Law of the State of New York, these Sections are
superseded by this Local Law.


§ 56A-5. Effective Date.
This Local Law shall take effect upon the affirmative vote of a majority of qualified electors voting
thereon at the General Election to be held on November 2,2010, and upon filing in the Office of the
Secretary of State of New York in accordance with the Municipal Home Rule Law and the Code of
the Town of Amherst.
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County of Erie
LEK Hl-ll;A llU~ur VI" r J~~:3 I V D.r.. ~ ILL£1I


Town of Amberst


Return To:
Erie County Board of Elections
134 West Eagle Street
Buffalo, NY 14202


I DO HEREBY CERTIFY. pursuant to Sec. 4·106 oflhe New York Slaac EI~ion Law whic:h requim tlM:h Town Clerk II
leasteight mQntbs before 8 GeneralElection. to make andttansmil to the Board ofElcc:1lons•• c:ertificate statingevery Town Offic:e.
respectively to bevoled for81 theGeneral Election to be held in die Townor Amherst on November 5. 2013.


NAME OF OFnCIAL PRESENTLY SERVING
(Give date or appoiDtmcot if tbis penoo is seniDlla a vacaacy)


OFFICE


A S~pervisor (4 year term) now heldby,
A Supervisor (to fill vacancy)nowheld by


A Councilman


A Councilman


A Councilman (to fill vacancy) now held by


A Councilman (to fill vacancy)nowheld by


Co••dl... (4 ,.r eerm) I. MCOnbIlCt WI'" Loul La. of1010


A Town Clerk (4 year tenn) nowheld by


A TownClerk (to fill vacancy)nowheld by


A Town Justice (4 year term) now held by


A Town Superintendent ofHighways (4 year tenn) now held by


A Town Superintendent of Highways (to fill vacancy) now held by _


The term 01offices will cJtpin on the last day or December uDless otberwise specified.


GIVEN UNDER MY HAND AND SEAL, IN THE
COUNTY OF ERIE, STATE OF NEWYORK. ON
THE .J1.. DAYOF-'i..'f"'~ ,20JL-.


------4~IW
I. §4-JOS..W....enr ..y propDUL prvposliloll or rcltrftldara •• provided II)' law a tv be IlUbminecl to. nee of tile people. at." eledioll


coadDded by tilt Board ar £lectloaa.dI. d."" ae lead tbirtJ-tb daY' prior tv th. eIec1io......11 tn.mlt co CIIe loud of EIectIou •
c.rtillcd COPJ ", tile tnl or hCIa balJot pra " prvposltloD or rd'ernd... uel • statemeal or tile form ,. wlalellit it Co lie slIlnIlUed.
II. lpechli clKlloa Isto be....,..... lruI.i Iso&fvt ....dat."'", .1edIft."


%. I. addidollo the ....nslllittal ,h.11 coatall I nd. conclJdy stall.. III. purpoae ol.he qa"do. and tile lOrlll or",. HUot prtpetal: .
file latter Co be aablllitted wftb Cflt IlIbJed IIIIItter indin.ed brl.fIy ..d efearl,. Leo "nI.. wordawilli camlD01l anti tyeryd.Ylllnainp."


J. H-J06Ci) WUbiJ fhNt daD after Ill, OSCprrcnCC ora "aeilley. tile cleric Is "quired '0 lile witla tbn oftkt • ftrClrlC.te Indlytle••Ile
vee,ney Ind th, mil'" wbielll, to be Ollccl.


4. §~158(14) A VIUIIC1 ocrarrinl berOrt september ZO, II IIDy PabUe allk.. to be filled ,t • General Eltction, JII.II be lilltel It U,e
NEXT,QENEIAL ELECTION.


~. An individualappolllttd to •• clec&ell ofrau ma,t be elected to rem.i. in "mce until tbe ecrlD expires.
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Town of Amherst
5583 MaIn Street


Williamsville, NY 14221
www.amhensLny.uI


RESOLunON 2013-312


MarjoryJaeger
Town Clerk


Meeting: 04/08/13 07:00 PM
Department: Town Oerk


InItiated by: Kathleen Cooper
SCHEDULED


Public Hearing: a Local Law to Maintain the Number of
Councilmen in the Town of Amherst, New York at Five.


LOCAL LAW INTRODUCTION NO. _ ·2013


TOWN OF AMHERST
COUNTY OFERIE, STATEOF NEWYORK


A LOCAL LAW ENTITLED "ALOCAL LAW TO MAINTAIN THE NUMBER OFCOUNCILMEN IN THE
TOWN OFAMHERST, NEWYORK AT FIVr


Be It enacted by the Town Board of the Town of Amherst as follows:


Section 1. Title


this Local Law shall be referred to as, "A Local Law To Maintain The Number Of Councilmen In The
Town OfAmherst, New York At Five:


Section 2. Purpose


The purpose of this Local Law Is to maintain the current number of Town Councilmen at five, by
amending Chapter S6A of the Code of the Town of Amherst as enacted by Local Law No. 17-2010 and
approved by a majority vote of qualified electors at an election held on November 2, 2010.


Sectlon 3.


Chapter S6A of the Code of the Town of Amherst Is hereby amended as follows:


1.) §S6A-t.Purpose; word usage.


The purpose of this Local Law Is to EleeFease maintain the current number
of Town Councilmen fFelR shE to foUF at five under the authority of the
Municipal Home Rule Law. Pursuant to New York State Town Law §20·S-a, the terms
"Councilman" and "Coundlmen" whenever used In this Local Law shall Include persons of
both the male and female gender.


2.) §S6A-2.NumberofCouncilmen.


The number of Town Councilmen shall be five deeFeased R:OIRshE to
feuf'r as hereinafter set forth.


3.) §S6A-3. Election of Councilmen.


A. The Councilman position which Is was vacant on the date that
the Town Board orlglnallv adopted aQepts this Chapter 56A


Jaw shall remain be eliminated. efferti...e JaRuary 1,2911.
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Resolution 2013-312 Meeting of April S, 2013


B. por the biennial to.....n eleetlon to se held In No'/ember 2911.
and thereafter, two GouRellmenshall be eleeted rer B term of feuf:..


years eaeh. B. For the biennial town election to be held In November 2013, two
Councilmenshall be elected for a term of four years each and one additional
Coundlman shall be elected for an Initial term of two years. The two-year term
Councilman position shall be separately Identified and voted upon. as a


separate position from. the four-year term Councilmen
positions.


was
beeomes vaeanl';at sny


fJosltioR shall be Immediately elimiRated
fJosltJoR '11111 be eJlmlRated. Effective lanuary 1. 2016, the


two-year term Coundlman position shall have a four-year


C. Qne GO\lnellman position shall be eliminated efl'eetl...e
jan\laF)'1. 2914, IR l:heeveRt that s GOl:lRellmsn posltioR that


eleeted at the biennial tornR eleetlon on November 3. 2099
time pRor to jaRusF)' 1. 2914 that
aRd 1'10 additional


fe\IF
Counc!lmen positions to


election to be held In November 2015 and
thereafter and two Councilmen positions, together with the


Supervisor position. to be elected at the biennial town election
to be held In November 2017 and every four years thereafter.


board positions shall be four-year terms as hereinbefore set


D. For l:hebleRnlal teWR eleetlon to be held 11'1 NO'lember 2913,
aRdthereafter, two GOl:lRellmen shall be eleeted rer terms of


years eaeh. It Is the Intent of thIs Local Lawto have three
be elected at the biennial town
every four years


Section 4. Authority:


This Local Law Is enacted pursuant to the authority granted to towns by Section 10 (l)(1l)(a)(l) and
(d)(3) of the Municipal Home Rule Law to adopt legislation concerning the number of Its officers and Its
property, affairs and government To the extent that this Local Law Is Inconsistent with Sections 20, 24, 24-a.
64. aM 81 and 87 of the Town Law of the State of New York.these Sections are superseded by this Local Law.
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Resolution 2013-312


SectIon 6. Effective Date;


Meeting of April B, 2013


This Local Law shall take effect upon the affirmative vote of a majority of qualified electors voting
thereon at a Special Geftet:aI Election to be held on June 11. 2013 held OR NO'Je",ber 2, ;aOtO, and upon filing
In the Office of the Secretary of State of New York In accordance with the Municipal Home Rule Law and the
Code of the Town ofAmherst.


Marjory Jaeger
Town Clerk


Town of Amherst
Erie County, New York
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Town of Amherst
5583 MaIn Street


WillIamsville, NY 14221
www.8mher.t.ny.ut


RESOLunON 2013-406


Marjory Jaeger
Town Clerk


Meeting: 04/29/13 07:00 PM
Department: Town Clerk


Initiated by: Kathle.n CDoper
SCHEDULED


Special Election June 11, 2013


WHEREAS: OnApril 8, 2013 the Town Board of theTown ofAmherst enacted a Local LawIntroduction
No.1, entitled aA LOCALLAWTO MAINTAIN THENUMBER OFCOUNCiLMEN IN THE TOWN OF
AMHERST, NEW YORKAT FIVE"; and


WHEREAS, New York TownLawArticle6 requires theAmherst Town Board to provide for theconduct of
this Referendum;


NOW, THEREFORE, BE IT RESOLVED, thatthis Referendum shall take place at a SpecialElection on
Tuesday, June ii, 2013, morethan sixty (60) daysfollowing thedateof adoption of the aforementioned
LocalLaw; and


BEIT FURTHER RESOLVED, that this proposition shallbe designated Proposition No. 1 of theTown of
Amherst and


BE IT FU~THER RESOLVED, that the hours of 9:00o'clock In themorning through 9:00 o'clock Inthe
evening, constituting at least six(6) consecutive hoursbetween 8:00 o'clock Inthemorningand 8:00
o'clockIn theevening on June11, 2013arehereby designated as thehourswhen the polls forsuch
Special Election shallbe open; and


BEIT FURTHER RESOLVED, that the foUowlng locations aredesignated as theplaceswhere thepolls
shallbe open during the aforementloned·hours for the conduct of the Special Election, and where an
qualified Town of Amherstvoters residing Inthe election districts said opposite thereto may cast their
voteson the Proposition:


POLLING PLA.CE
Amherst Center for Senior Services
370John'James AlJdubon Parkway
Amherst. New York 14228


ELECTION DISTRICTS
39,40,41,60,51159,80,61,6~63,64,65,66,67.7e, 77,78


POLLING PLACE
Clearfield Community Center
730Hopkins Road
W1mamsvllle, New Yo/1( 14221


ELECTION DISTRICTS
43,44,46,46,47,48,49,52.53,54,55,56,57,58,68,69, 70, 71, 72, 73,74,75,79


POLLING PLACE
Harlem Road Community Center
4256 Hartem Road


---- Amherst, New York 14226


ELECTION DISTRICTS
8,9, 10, 11, 12, 13. 14, 15, 16, 17, 18, 19, 33, 34, 35.36, 37, 38
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Resolution 2013-406


POLLING PLACE
Amherst Municipal BuDding (Town Hall)
5583Main Street
WIlfiamavllle, New Yor1t 14221


ELECTION DISTRICTS
1.2,3,4.5,6, 7,20,21,22,23,24,25.28,27,28,29.30.31.32.42


Meeting of April 29, 2013


BE IT FURTHER RESOLVED, that no later than May20, 2013. theAmherst Town Board upon
consultation with Carl Balmas. Chair of the Amherst Republican Committee; and JeromeSchad.Chairof
the AmherstDemocrat Committee. shalldesignate twenty-four (24) election Inspectors from a list of
quallfledactive polling Inspectors provided by the ErieCounty Boardof Elections to serveas election
Inspectors at the Special Election. andto serve as a board of registration. and shall alsoprovidea
quallf1ed list of altemate election Inspectors to serve, If needed. as election Inspectorsat theSpecial
Election, and to serve as a board of registration; and .


BE IT FURTHER RESOLVED. that localpersonal registration for thepurpose of voting by ballot on such
Preposition Is hereby set for May 28, 2013. between thehours of 12:00 noon and 4:00 o'clockp.m. Such
reglstTaUon to be held at:


AmherstTownHall, 5583 Main Street
HarlemRoadCommunity Center. 4255 Harlem Road
Clearfield Community Center. 730 Hopkins Road
Amherst Center for Senior Services, 370 JohnJamesAudubon Pkwy


In the Townof Amherst, New Vork andthe Town Clerk Isherebydirected to give noUce of such personal
registration by publication thereof and postingthereof.as reqUired by law. Those so registering shaD be
added to the roll of those p,rsonally registered as the same as maintained by the Erie County Boardof
Elections so as to qualifyas an electorfor the purposea of this specialelscUon; and


BE IT FURTHER RESOLVED, that theAmherst TownClerkIs herbydirected to contact and make
necessaryarrangements with the ErieCountyBoardof Elections for thepurpose of blparUsan selection
and designation of qualified election Inspectors and of theboard of registration for the aforesaid local
personal registration for the special election and furtherfor the purposes of provision of voting machines
and ballots In sufficientquantity for useat such specialelection and registration and to prepara for useof
the election officers the necessaryoaths and cei1lf1cates of electionandto procure and deliversuch
electionofficersany and all necessary eqUipment for theproperconduct of such election;and


BE IT FURTHER RESOLVED, that theAmherst TownClerkshall givenoticeof the specialelection, at
the expense of the Town. by publishinga notice In theAmherstBee,a newspaperpUblished In the Town
of Amherst and having generalcirculation within the Town; and


BE IT FURTHER RESOLVED, that such notice shall specify the timewhen and places where the special
electionwill by held. and the ProposlUon thatwill be voted upon; and thatsuch notice shallbe published
in the AmherstBee on May 15. 2013: and


BE IT FURTHER RESOLVED, that theAmherst TownClerkshall postor cause to be posted a copyof
such notice on the Townof Amherst sign-board, maintained pursuantto New York Town LawSection
30(6), ~o later than May 15. 2013: and


BE IT FURTHER RESOLVED, that copies of an abstractof the Proposition and the Proposilion to be
submitted to the qualified voters of theTown of Amherstat said special electionare attached hereto; and
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Resolution 2013-406 Meeting of April 29, 2013


BE IT FURTHER RESOlYEO, that this resolution shall take effect immediately.


FISCAl IMPACT:


Payment forelection Inspectors: $3,520.00
p'rlntlng ballots and set-up: $ 890.00
Printing absentee ballots: $ 120.00
Machine delivery: $ 600.00
Poll books: $ 950.00
P08tcard notification: $4,600.00
Ablentee ballot postage: $ 740.00
LegalNotices (estimate): $ 500.00
Envelopealabels supplies $ 750.00
10% contingency $1,267.00


Total: $13,937.00


FINANCIAL IMPACT:


$13,937
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PROPOSITION NO.1
ABSTRACT OF LOCAL LAW


ABSTRACT OF LOCAL LAW ENTITLED "A LOCAL LAW TOMAINTAIN THE


NUMBER OFCOUNCILMEN IN THE TOWN OFAMHERST, NEW YORK, AT FIVE"


adopted by the Town Board of the Town of Amherst, New York on the 8th day of


April, 2013, to be submitted as Proposition No.1 of the Townof Amherst and voted


upon hi the Town ofAmherst at a special election to be held on the 11 til day ofJune,


2013.


Municipal Home Rule Law of the State of NewYork.


prepared by the Town Clerk of the Town of Amherst, New York with advice of the


number of Town Councilmen/Councilwomen positions on the Town ofAmherst


decreases the number of councilmen/councilwomen to four (4) effective January 1,


Marjory Jaeger, TownClerk
Town of Amherst, NewYork
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April 23, 2013


Ifapproved, this LocalLawwould amend Local Law17-2010 which


The purpose and effect of the Local Law is to maintain the current total


This Locai Lawis intended to supersede certain NewYork State statutes.


The foregoing abstract, together with a proposition herewith submitted, Is


DATED:


2014.


Town Board at five (5).


. .
TownAttorney of the Town of Amherst, New Yorkpursuant to Section 2S ofthe


E. Thomas Jones, Esq.
To n of Amher 54 New 'for k -







Proposition No.1 of the Town ofAmherst


Shallthere be approved and adopted In the Town ofAmherst, NewYork. a


,. Local Law entitled"A Local LawTo MaintainThe NumberOfCouncilmen In The


Town OfAmherst,NewYorkAtFive" as enacted bythe Town Boardof the Town of


Amherston the 8th day ofApril, 20137







NOTICE OF SUBMISSION OF
PROPOSITION ATASPECIAL ELECfION


Proposition No.1 of the Town of Amherst


For the purpose ofvoting, polls will be open on June 11,2013 between the
hours of9:00 a.m. and 9:00 p.m,


.
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Marjory Jaeger, Town Clerk
Town of Amherst


AprlI-, 2013


NOrlCE is hereby given that pursuant to Section 23 of the Municipal Home
Rule of the State of New York, the following proposition will be submitted to be
voted upon at a special election In the Town of Amherst, Erie County, New York, on
the 11th day ofjune, 2013. to wit:


Shall there be approved and adopted In the Town of Amherst, New York, a
Local Law entitled HA LocalLaw To Maintain The Number OfCouncilmen In
The Town OfAmherst, New York At Five"as enacted by the Town Board of
the Town of Amherst on the ad! day of April, 20137


Voting shall take place at the locations set forth on Schedule A attached
hereto and made a part of this notice.


DATED:


Absentee ballot applications will be available at the Town Clerk's Office, 5583
Main Street, Williamsville, New York, starting May -,2013 during the hours of
8:30 a.m, - 4:30 p.m, Monday through Friday.


If not already registered to vote with the Board of Elections, local required
personal registration wUl be available at the voting locations designated herein on
May 28,2013 between the hours of12:00 noon and 4:00 o'clock p.m,








MICHAEL A. SIRAG USA


ERIE COUNTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


May 14,2013


MICH ELLE M. P ARKER


FIRST AS~ISTANTCOUNTY ATTORN EY


JEREMY C. TOTH


SEC OND ASSIHANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Leg islature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the follow ing:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Bodell, Michael v. Robert Koch,
Superintendent, Erie County
Correctional Facility


Order to Show Cause


Michael Bodell
#132979
Erie County Correctional Facility
11581 Walden Avenue
Alden, New York 14004


Claimant is proceeding pro se .


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By · ltl~u7~ddJL)
I--" Michelle M. Parker


First Assistant County Attorney


MMP:dld
Enclosure


'.15 FRANKLIN Sr Rf El'. ROOM 1634, B l.:fT,\1O. Nr w Yt)f{K 14101- PHONE: (7 16) 85X-2:!OO- WW U ,RIE.( jOV







STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


IN THE MATTER OF THE APPLICAnON OF
:\:IICHAEL BODELL, #132979


Petitioner.


-YS-


ROBERT KOCH, SUPERINTENDENT,
ERIE COUNTY CORRECTIONAL FACILITY,


Respondent.


SUPREME COURT, ERIE COUNTY


HON. PAULA L. FEROLETO, JUSTICE PRESIDING


.\PPEARANCES:
Petitioner, Pro Se
MICHAEL BODELL, #132979


lnlYJr_..__ ..__.._--_._-_.._-~


ID: [E (C IU \19 [ r~ II


~~ MAY - 9 2013 -


i=RiE COUNTY
~----,-O_E~ARTMENT OF" LAW


ORDER TO
SHOW CAUSE


Index No
1-2013-1312


This ex parte matter was referred to my attention at a Term of the Supreme Court,


Erie County.


Upon the reading of the petition for reliefpursuant to Article 78 ofthe Civil Practice


Law and Rules. sworn to on March .26. ~()13. with accompanying exhibits,


LET RESPONDENT SHOW CAI1SE at a Special Term of the Supreme Court


to be held in and for the County of Erie on .JU~E 25, 2013 before the HON. M. WILLIAM


BOLLER, Acting Justice of the Supreme C01ll1, in Part 13 at 25 Delaware Avenue, Buffalo, New


York. WHY the relief requested in the Petition should not be granted.







IT IS ORDERED that Robert Koch, Superintendent ofthe Erie County Correctional


Facility in Alden. New York where petitioner is now confined will produce the body ofMICHAEL


BODELL only if the court submits a letter to the superintendent ordering the production of the


petitioner; and it is further


ORDERED that the petitioner is granted poor person status pursuant to Article 11


ofthe Civil Practice Law and Rules waiving the fee for the Index Number and the fee for the Request


for Judicial Intervention and that in the event the petitioner should receive an unfavorable decision,


said petitioner shall be permitted to tile a Notice ofAppeal in the Erie County Clerk's Office without


having to pay the fee required by CPLR 8022(a); and it is further


ORDERED that a waiver of fees for service by publication, for stenographic


transcripts. or for any other cost or fee related to this proceeding in this Court shall only be granted


upon a separate application to the Court. on notice to the County Attorney of Erie County, pursuant


to CPLR 110 L showing the need there for: and it is further


ORDERED that service ora signed and executed copy ofthis Order to Show Cause,


the petition and any supporting papers by ordinary First Class mail , upon the named respondent,


Robert Koch . on or before :\-Iay 28, 2013 be deemed adequate. In addition, the petitioner, on or


before said date, shall similarly serve the Erie County Attorney, 95 Franklin Street. Room 1634,


Buffalo. New York 14202: and it is further :


ORDEI~ED that it shall he the responsibility of the party seeking ~n extension


of time to serve papers or seeking an adjournment of this matter to make such request for an


-2-







extension of time or an adjournment to Acting Justice Boller, and any party receiving an


adjournment shall notify the other party or parties of said adjourned date; and it is further


ORDERED that it is the petitioner's responsibility to:


(a) Serve a signed and executed copy ofthis Order to Show Cause, the petition and


any supporting papers as authorized above or by personal service.


(b) Submit the original proofof service to the chambers of the Hon. M. William


Boller, 25 Delaware Avenue-Second Floor, Buffalo. New York 14202 at least eight (8) days prior to


the return date; and it is further


ORDERED that a copy of any answer or response shall be served upon the petitioner


not less than five (5) days before the return date. The original of any such answer or response is to


be delivered to the chambers of Acting Justice Boller not less than three (3) days prior to said return


Jute.


DAT ED: Buffalo, New York
May ~ ,2013


~~-~
liON. PAULA L. F ROLETO
Justice of the Supreme Court


GRANTED:


GRAN tED
MAY 03 Z013


iJ I,f."- g.L1 (ldieh
8Y~\.1ICHELE CARTER


':-" JURT CLERK


..
- . ) -







State of New York
County of Erie


In the matter of the application of


f/7.'c Ac(C' I I) '~\ et //
Petitioner


-v-


I, .'''' c' I/, y () /Ie.' 'v' " . . ..J 5 I)c,'(,"f"
Respo({dent


for a judgment pursuant to Article 78 of
the NYS Civil Practice Laws and Rules


State of New York )
County of Erie ) SS:


)


say that:


I am the Petitioner I the above-entitled proceeding.


Affidavit in support of
order to show cause


, I make this affidavit in support of my annexed application for an Order to show cause to


prosecute the attached petition pursuant to Article 78 of the New York Civil Practice Laws and
" . I' /" . I


Rules which challenges: IX e ofD o :... de~ 1 5 c' c\ I( c' l I C l /-,0 ....., () r
, "\ II .. ,"" / f"' ~) e D ~'':J '-! ' ' ""\ t ~CJ 7c.Ju :.>/ ,lie ( ~/ ' : "" " , q. .../ /


(7) / L't- ( .J (r d (. , ..~ t" c > LV"


The facts surrounding this Petition are as follows : r A..... .,.,L I; (C'" I. ,


IF"...., 7/2 r{/) 1 -!-" ; I i (2-
~ c, , . L e ... t<l I~ j


I


'J







Petitioner seeks to proceed by Order to Show Cause rather that by Notice of Petition because:r c...",\ ~ L /, e j'lle · ..fo I ~-r:.1e CI. r e 0 '1 J.~ /. ..J.J J () "1.


Petitioner, being incarcerated at the Erie County Correctional Facility, 11581 Walden Avenue,


Town of Alden, County of Erie, also cannot effect personal service of the within papers and


respectfully requests that timely service by U. S. mail be deemed sufficient.


Petitioner designates Erie County as the place of venue.


No previous application for the relief sought herein has been made.


I have moved by the annexed affidavit for a waiver of filing tees.


WHEREFORE, Petitioner respectfully prays that this Court enter an order directing Respondent to


show cause why a judgment should not be made and entered pursuant to Article 78 of the Civil


Practice Law and Rules, and granting such other relief as this Court may deem just and proper.


Date: (VJ u r': ~ 2-"2 I 1. c.. J
/ ?


N P en C {,I"JlL r. {h /'A<...otary u IC


Sworn to before me on


this aJ& i.. day of


1111'f'..''- , 20 .f.1-
?JJ. {~


711tLUl !? A(J~_
Signature, Petition~
11581 Walden Avenue
Alden, New York 14004







Supreme Court
State of New York
County Of Erie


Petitioner


-v-


People of the State of New York, Respondent


State of New York )
County of Erie ) SS:


-------)


Affidavit in support of
motion to secure
stenographic transcript
without fee
CPLR 1102


Ind. # I 2 - I ~ r- y


I
f,} ',) / Iv I c. t'\ ":l ~


say:


That I am the Petitioner Pro Se in this action, and make this aftidavit in support of my motion


pursuant to Section lI02(b) of the Civil Practice Law and Rules, securing a copy of the .


stenographic transcript of my I'·l ·ke'l '" f e I '/ 2" '1f l I, c" ~{o Ie.'!, C. V,& !~ f, 't-..... J f J?'v/;".1 C' .. I


7


Being that the Petitioner is incarcerated and has no funds to secure same nor does Petitioner have


any relatives that are willing to pay for said copies.


Petitioner intends to proceed Pro Se with motions before the Court and in order to adequately


represent and defend himself, Petitioner requires the following transcripts:


f ,h. 4 " 1- )/ .( , ..~ () ,. 1
I


.,







WHEREFORE Petitioner respectfully prays that an Order be granted by this Court , ordering and


directing the Clerk to supply said Petitioner with a free copy of said requested transcripts, and


together with such other and further relief as the Court may deem just and proper.


Signature, Petitioner, Pro Se


-.
Sworn to before me this :J'-' day


of_~U'----:;:,-- , 20 L3


Signature, Notary Public C,</4;l- L. (lrt-,~


' I 'i ~ ~ r! !"':'_; ~c .:3rsteOf NY
4 CO.",; ' : . » :: ": ' : r: ...: ~~ "'! 'I .
":I ~' , ' J - ' \ :: " ;';- <15 3/ao /lt/


,
"







--------------------.~---••---. • --_••J
1 . /


I ~ I, . " ", I.e / 8(.)~L: 1/
PetitionerlPlaintiff


v


-------------- x.


Affidavit in Support of Application
Pursuant to CPLR lIOI (f)
(Reduced Filing Fee)


Index/File 1#cX!!:P,c?-/~/~
DIN1# / 3 ~ ~17 '1
NYSID 1# //19 .5'b5" 9 J


State of New York


County of tV' ;e.
I, III/I I ' C 1, c.·f e I


)
) SS:
)


, ()~ d~ !! , being duly sworn, hereby declare as follows:


1) I am the PetitionerlPlaintiff in the above-entitled proceeding, I am a
sentenced inmate in a federal, state or loeal.ecrreedoaal f~cjlity (state place
ofincar.ccJ'"ation: 1~/ dl"\ ( 0 '- ~ ..c..lIO"C\1 F(\.c , /. rY,andl
submit this affidavit in support of my application for a red~ction of tbe
filing fee pursuant to CPLR 1101 (f).


2) 1 currently receive income from the following sources, exclusive of
correctional facility wages:


N c.!, e:


3) I own the following valuable property (other than miscellaneous personal
property):


P ~ONE
1) List Property: Value:


4) I have no savings, property, assets or income other than as set forth herein.


*WiJI be assigned by the Court/County Clerk







5) I am unable to pay the total fee necessary to prosecute this procedure.
6) ~o other penon who is able to pay the total filing fee has a beneficial interest


in the result of this proceeding.
7) The facts of my case are described in my claim and other papers filed in tbe


court.
8) I have made no prior request for this reUef in this case.
9) My date of birth is It) / :3( I 7 J.- •


10) NYSID # -,-,:,//",,"39.L:.'5:=..l6=5:::;...t.f.l-o:s"~ ----:
11) Aliases (ifany) _


Sworn to before me thisa" day of rrITrUl . ,~()I.::J.


Notary FUb.li,~'"' (t/~~Z,S f' ·JIh·"/Ltl.
(' :" .f .: ~ r :: ,' ~ ~ ~ .; '" ' \'


, " ' ;1 • .• . ",j (ao/t y AUTHORIZATION


I, f'q,' ,-·fui ( .GL-' ) Q I( tinmate number I J ~ 979' ,
request and authorize the agency holding me in custody to send to the Clerk of the Court
certified copies of the correctional facility trust fund account statement (or the institutional
equivalent) fur the past six months.


I further request and authorize the agency holding me in custody to calculate the
~lmounts specified by CPLR 1101 (t)(2), to deduct those amounts from my correctional
facility trust fund account (or the institutional equivalent) and to disburse those amounts as
instructed by the Court.


This authorization is furnished in connection with the above entitled case and shall
apply to any agency into whose custody I may be transferred.


I UNDERSTAND THAT THE ENTIRE FILING FEE AS DETER1\1INED BY THE
COURT WILL BE PAID IN INSTALL:\1EXfS BY AUTOMATIC DEDUCTIONS FROM
)lY CORRECTIONAL FACILITY TRUST FUND ACCOUNT EVEN IF MY CASE IS
DISMISSED.


(signature)
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MICHAEL A. SIRAGUSA


ERIE CO UNTY ATTOR NEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber :


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTME:-.lT OF LAW


May 13,2013


MICHEI.LE M. P ARKER


FIRST ASSISTANT COUNTY ATTORNEY


J EREMY C. Tum
SECOND ASS ISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following :


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Ekes, Thomas v. Village ofKenmore,
Town of Tonawanda, City ofBuffalo
and County ofErie


Notice of Claim


Thomas Ekes
200 Wallace Avenue
Buffalo, New York 14216


Richard E. Updegrove, Esq.
Spadafora & Verrastro, LLP
2 Symphony Circle
Buffalo, New York 14201


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


~~~·2~tUJj
Michelle M. Parker
First Assistant County Attorney


MMP
Enclosure
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


In the Matter of the Claim of


THOMAS EKES


Claimant
- vs -


VILLAGE OF KENMORE,
TOWN OF TONAWANDA,
CITY OF BUFFALO and
COUNTY OF ERIE


Respondents


NOTICE OF CLAIM


PLEASE TAKE NOTICE, that THOMAS EKES has claims and hereby makes claims


against the COUNTY OF ERIE, for personal injuries and damages sustained, and pursuant to


statutes in such cases made and provided, does hereby make claims against the CITY OF


BUFFALO, and in support thereof, states:


1. The address of the Claimant, THOMAS EKES, 200 Wallace Ave., Buffalo,


New York.


2. The name and address of the Attorneys for the Claimant is:


SPADAFORA & VERRASTRO
2 Symphony Circle
Buffalo, New York 14201
(716) 854-1 III


3. This claim is for damages resulting from the personal injuries to the Claimant,


THOMAS EKES, as a result of the negligence and carelessness of the COUNTY OF ERIE.







4. This claim arises from the personal injuries sustained by the Claimant,


THOMAS EKES, when he was legally, lawfully and properly walking over, along and on the


sidewalk area on Deerhurst Park Blvd, Buffalo, New York, at or near a residence located at 275


Deerhurst Park Blvd., said sidewalk used and utilized by members of the public in general and this


Claimant in particular, when dangerous, defective, hidden and/or unsafe conditions on or near the


sidewalk area which consisted of, without limitation thereto, concrete and/or surface area which


was broken, missing and/or excavated, which as a direct result thereof, the Claimant, THOMAS


EKES, was caused to fall to the ground sustaining severe and permanent injuries to his neck, back,


and arms, together with other and further bodily injuries. Said accident having occurred on or about


February 16,2013.


5. That the injuries sustained by the Claimant, THOMAS EKES, caused as the


result of the negligence and carelessness of, among others, the COUNTY OF ERIE, its agents,


servants and/or employees, were serious, severe and permanent injuries including, but not limited


to, a sprain/strain of the cervical and thoracic spine with radiculopathy into the right upper


extremity, possible cubital tunnel syndrome and/or aggravation and/or precipitation of a pre


existing cervical condition, and other injuries: various contusions and abrasions; traumatic injury to


cells, tissues, blood vessels, nerves, veins, and arteries in and about the cervical and thoracic spine


with pain, soreness, tenderness, limitation of motion, movement, function and strength with


resultant swelling and other injuries as yet unknown. At the present time, Claimant is still suffering


from his injuries sustained or the residual effects thereof.


6. The foregoing injuries and damages were sustained as a result of the negligence


and carelessness of the COUNTY OF ERIE, its respective officers, agents, servants and/or


employees in causing, creating, maintaining or allowing to exist said sidewalk in a dangerous,


defective, hazardous and unsafe condition for members of the general public to walk over, along


and on said sidewalk area, and permitting the same to continue and exist for a long period of time


prior to and including February 16,2013. Upon information and belief, the CITY OF BUFFALO, it


agents, servants and/or employees, had prior written notice, as set forth under GML Section 50-e(4)


and/or under any other statute, rule, regulation, ordinance or the like applicable as to the dangerous,


defective, hazardous and unsafe conditions of said sidewalk. Upon information and belief, the


COUNTY OF ERIE, its agents, servants and/or employees had actual and/or constructive notice of


the dangerous. defective, hazardous and unsafe conditions of said sidewalk area and/or


affirmatively and actively created and/or caused said conditions to exist.







7. Upon information and belief, the culpable conduct and negligence on the part of


the COUNTY OF ERIE, and its officers, agents, servants and/or employees during the course of the


performance of their duties, causing, creating and/or contributing to the accident and personal


injuries of the Claimant, THOMAS EKES, and rendering the COUNTY OF ERIE liable for


Claimant's damages including, but are not limited to:


a) Improperly designing, constructing and/or maintaining said sidewalk


area in a defective, dangerous, hazardous and unsafe condition in the area of the accident;


b) Failing to provide, post and maintain adequate warnings along said


sidewalk area and in the area of the accident;


c) Failing to inspect the sidewalk area and correct the dangerous, defective,


hazardous and unsafe conditions which existed and which had existed for a considerable period of


time prior to the date of this accident;


d) Failing to remedy, eliminate and/or remove the dangerous, defective and


hazardous conditions that existed in and about said area of the 'accident at the time of said accident


and for a considerable period of time prior thereto;


e) In causing and/or creating dangerous, defective, hazardous and unsafe


conditions to exist, of which the COUNTY OF ERIE, its respective officers, agents, servants and/or


employees had notice of and knew or should have known through the exercise of due care and


diligence;


8. By reason of the carelessness and negligence of the COUNTY OF ERIE, its


officers, agents, servants and/or employees as aforesaid, Claimant, THOMAS EKES, was rendered


sick, sore, lame, disabled and sustained various and diverse injuries including those aforementioned,


shock to his nervous system, conscious pain and suffering, traumatic injury in and to the various


parts of his body; alI necessitating Claimant being confined to couch and home for a period of time


thereafter, as well as for other personal injuries of which Claimant, THOMAS EKES, is not yet


informed, including the permanent effects thereof.







9) The claimant THOMAS EKES may make claims for any and all damages that


she would be entitled to receive as to the aforesaid accident as a result of the carelessness and


negligence of the COUNTY OF ERIE by and through its agents, servants and/or employees of


aforesaid.


The items of damages and injuries claimed by THOMAS EKES are as follows:


a) Medical and hospital expenses and any and all other expenses related to


care, treatment and attempted cure of injuries sustained or permanent effects relating thereto - past,


present and future;


b) Mental anguish, distress and/or loss of sleep;


c) Injuries and residuals of same;


d) Pain and suffering - past, present and future;


e) Economic loss, if applicable - past, present and future;


f) Other special and general damages as they manifest themselves


subsequent to the date of this notice.


10) That upon your failure to pay such claims within the statutory period provided


therefore, it is the intention of the Claimant to commence an action against said COUNTY OF


ERIE, and such others as may be liable, to recover damages sustained by Claimant as hereinabove


set forth .


WHEREFORE, the Claimant respectfully requests that his claim be adjusted and paid


as provided by law.


DATED: April~ ,2013 ~~rk
THOMAS EKES







STATE OF NEW YORK)
COUNTY OF NIAGARA ) S S ...


TH ASEKES


THOMAS EKES, being duly sworn, deposes and says: That he is the Claimant, above


named in the within action; that he has read the foregoing NOTICE OF CLAIM and knows the


contents thereof; that .sarne is true to his own knowledge except as to those matters stated to be


alleged on information and belief. and as~:he believes it to be true.


~\. [k.


Sworn to before me this
7n. day of April, 2013


RICHARD UPDEGROVE
Notarv PUblic, State of New York


Ouallfled in Niagara County ~ U
My Commission Expires 12/9L.L7_


TO: COUNTY OF ERIE







•


TO: COUNTY OF ERIE


I hereby certify that, to the best of my knowledge, information and belief, formed after


an inquiry reasonable under the circumstances, the presentation of the claim within or the


contentions therein are not frivolous as defined in subsection (c) of section 130-1.1 of the Rules of


the Chief Administrator (22NYCRR).


Ri rd E. Updegrove, Esq.
PADAFORA & VERRASTRO, LLP


2 Symphony Circle
Buffalo, New York 14201
(716) 854-1111








MICHAEL A. SJRAGlrSA


ERIE COUNTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


May 23, 2013


MICHELLE M . PARKER


FIRST AS SISTANTCOLJNTY A1 TORNEY


JEREMY C. Tom


SECO='lDASSISTANT COUNTY A nORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Evans, Dawn v. County ofErie, Erie
County Sheriffs Department and Town
ofElma


Notice of Claim


Dawn Evans
2321 West Blood Road
East Aurora, New York 14052


SPADAFORA & VERRASTRO, LLP
2 Symphony Circle
Buffalo, New York 14201


By:


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


/h..~-tL~
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Attachment


95 FRA. "l.l:'o; S I RH:T. ROOM 1 61~, B lIl-F·\l O. :'o: IW Y ORK I4 20:! - P HONI:: (7 16)lo'5 lS-2:! ()(J- W 1,I W. f-' RIE.( jO,,"







STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


In the Matter of the Claim of


DAWN EVANS


Claimant
- vs -


COUNTY OF ERIE,
ERIE COUNTY SHERIFF'S DEPARTMENT and
TOWNOFELMA


Respondents


Ass Attorney


\\IhcJ\~W~ L\S lew,lif
NOTICE OF CLAIM


PLEASE TAKE NOTICE, that DAWN EVANS has claims and hereby makes claims


against the COUNTY OF ERIE, ERIE COUNTY SHERIFF'S DEPARTMENT and/or TOWN OF


ELMA for personal injuries and damages sustained, and pursuant to statutes in such cases made and


provided, does hereby make claims against the COUNTY OF ERIE, ERIE COUNTY SHERIFF'S


DEPARTMENT and/or TOWN OF ELMA, and in support thereof, state:


1. The address of the Claimant, DAWN EVANS, is 2321 West Blood Rd.,


East Aurora 14052 New York.


2. The name and address of the Attorneys for the Claimant are:


SPADAFORA & VERRASTRO
2 Symphony Circle
Buffalo, New York 14201
(716) 854-1111


3. This claim is for damages resulting from emotional injuries and/or distress


caused to the Claimant, DAWN EVANS, as a result of the negligence, carelessness and recklessness


of the COUNTY OF ERIE, ERIE COUNTY SHERIFF'S DEPARTMENT and/or TOWN OF ELMA.







4. This claim arises from the emotional injuries and/or emotional distress


sustained 'by the Claimant, DAWN EVANS, as the result of the conduct of various employees of the


COUNTY OF ERIE, ERIE COUNTY SHERIFF'S DEPARTMENT and/or TOWN OF ELMA, with


said conduct occurring on or around February 25, 2013. It is alleged, upon information and belief,


that officers employed by the ERIE COUNTY SHERIFF'S DEPARTMENT, including but not


limited to Detective Parisi, did divulge and disclose information to the public relative to the


circumstances surrounding the death of my daughter, Jessica Mucha, and said information was also


disclosed by an employee of the TOWN OF ELMA, Jennifer Ginter, and subsequently posted on a


social media site, all in violation of federal, state and county statutes, rules and ordinances, including


all HIPAA rules in effect on said date.


5. That the injuries sustained by the Claimant, DAWN EVANS, caused as the


result of the negligence, carelessness and recklessness of, among others , the COUNTY OF ERIE,


ERIE COUNTY SHERIFF'S DEPARTMENT and/or TOWN OF ELMA , its agents, servants and/or


employees, were the infliction of severe emotional distress and embarrassment and anxiety and loss of


sleep. As the result of the disclosure of information relative to the cause of my daughter's passing and


the publication on a social media site, my family and friends were notified of her passing before I had


learned of her death. In addition, I would have never disclosed the cause of her death to any person,


including friends and members of my family, since the cause of death was a very personal and private


matter. At the present time, Claimant is still suffering from her injuries sustained or the residual


effects thereof.


6. The foregoing injuries and damages were sustained as a result of the


negligence, carelessness and recklessness of the COUNTY OF ERIE, ERIE COUNTY SHERIFF'S


DEPARTMENT and/or TOWN OF ELMA, its respective officers, agents , servants and/or employees,


while acting within the scope of their employment, by divulging and disclosing said protected and/or


private information and in failing to properly train its officers, servants, agents and/or employees in


the proper handling and disclosure of such information and in failing to implement proper policies and


procedures which would prohibit and/or prevent the disclosure of such information.







7. Upon information and belief, the negligence, carelessness and/or


recklessness on the part of the COUNTY OF ERIE, ERIE COUNTY SHERIFF'S DEPARTMENT


and/or TOWN OF ELMA, and its officers, agents, servants and/or employees during the course of the


performance of their duties, causing, creating and/or contributing to the injuries of the Claimant,


DAWN EVANS, and rendering the COUNTY OF ERIE, ERIE COUNTY SHERIFF'S


DEPARTMENT and/or TOWN OF ELMA liable for Claimant's damages including, but are not


limited to:


a) Failing to properly train its officers, servants, agents and/or


employees in the proper handling of such protected, confidential and/or private information;


b) Failing to implement proper policies and procedures which would


prohibit and/or prevent the disclosure of such protected, confidential and/or private information.


c) In causing and/or creating an environment in which the disclosure


of such protected, confidential and/or private information would be disclosed.


8. By reason of the carelessness, negligence and recklessness of the


COUNTY OF ERIE, ERIE COUNTY SHERIFF'S DEPARTMENT and/or TOWN OF ELMA, its


officers, agents, servants and/or employees as aforesaid, Claimant, DAWN EVANS, has sustained


severe emotional distress, embarrassment and suffers from extreme anxiety, loss of sleep and loss of


weight and is confined to her house as a result.


9) The claimant DAWN EVANS may make claims for any and all damages


that she would be entitled to receive as to the aforesaid incident as a result of the carelessness,


recklessness and negligence of the COUNTY OF ERIE, ERIE COUNTY SHERIFF'S


DEPARTMENT and/or TOWN OF ELMA by and through its agents , servants and/or employees of


aforesaid .


The items of damages and injuries claimed by DAWN EVANS are as


follows :


a) Therapy and counseling expenses and any and all other expenses


related to care, treatment and attempted cure of injuries sustained;







b) Anxiety medication;


c) Mental anguish, distress and/or loss of sleep and appetite;


d) Emotional injuries and residuals of same;


e) Other special and general damages as they manifest themselves


subsequent to the date of this notice.


10) That upon your failure to pay such claims within the statutory period


provided therefor, it is the intention of the Claimants to commence an action against said COUNTY


OF ERIE, ERIE COUNTY SHERIFF'S DEPARTMENT and/or TOWN OF ELMA, and such others


as may be liable, to recover damages sustained by Claimant as hereinabove set forth.


WHEREFORE, the Claimant respectfully request their claim be adjusted and paid as


provided by law.


DATED: May 17,2013


~'fii~DAW EV NS







..


STATE OF NEW YORK)
COUNTY OF ERIE ) S S ...


DAWN EVANS, being duly sworn, deposes and says: That she is the Claimant, above


named in the within action; that she has read the foregoing NOTICE OF CLAIM and knows the


contents thereof; that same is true to her own knowledge except as to those matters stated to be


alleged on information and belief, and as to those matters, she believes it to be true.


DAWN EVANS


Sworn to before me this
/7 day May, 2013.


.....» : :"


RENEE C. NODDY
Notary Public. Slate ofNew York


aualified In Erie County
My Commission Expires May 29. :J..()IS








MICHAEL A. SIRAGUSA


ERIE CO UNTY ATTOR l'iEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber :


COUNTY OF ERIE


MARK C. POLONCARZ
COUNlY EXECUTIVE


DEPARTMENT OF L AW


May 21, 2013


MICHELl. E M. P ARKER


FIRST AS SISTANT COUNTY ATTORN EY


JEREMY C. TUfH


SECOND ASSISTAN T C OUN1Y A n ORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following :


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Gerken, David M., Estate of, by Marion
Gerken, Individually and as
Administratrix v. Erie County, Erie .
County Sheriffs Office, and Town of
Orchard Park Police Department


Notice of Claim


Marion Gerken
123 Hyde Parkway
Palmyra, New York 14522


Eric M. Dolan, Esq.
Trevett Cristo Salzer & Andolina P.e.
2 State Street , Suite 1000
Rochester, New York 14614


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Enclosure


By: / t l .-A r i Lv ( l l J~~-
Michelle Parker
First Assistant County Attorney
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE


MARION GERKEN, individually and as
administrator of the estate of DAVID M. GERKEN,
JR., Deceased,


Claimant,


vs.


ERIE COUNTY. ERIE COUNTY SHERIFF'S
OFFICE, and TOWN OF ORCHARD PARK POLICE
DEPARTMENT,


Defendants.


TO: ERIE COUNTY
Mark Poloncarz, County Executive


ERIE COUNTY ATIORNEY


NOTICE OF CLAIM


PLEASE TAKE NOTICE that Marion Gerken, as administrator of the estate of


David M. Gerken, Jr., deceased, makes a claim against: Erie County, a municipal


corporation with offices at 95 Franklin Street, 16th Floor, Buffalo New York, 14202, for


damages sustained by claimant as set forth in this notice, and in connection with the


claim states:


1. Claimant is the mother and administrator of the estate of David M. Gerken.


Jr., with an address of 123 Hyde Parkway, Palmyra, New York 14522. Letters of


administration were issued February 7.2013 by Wayne County Surrogate's Court.


2. David M. Gerken, Jr. (hereinafter the "deceased") died November 16,


2012. At the time of his death, deceased had a primary residence in the County of


Wayne, State of New York.







3. The nature of the claim is a wrongful death action to recover damages


suffered by claimant and decedent due to negligence of defendant Erie County.


4. The time when, the place where, and the manner in which the claim arose


is set forth as follows:


a. On November 15, 2012, decedent attended a football game between the


Miami Dolphins and Buffalo Bills at Ralph Wilson Stadium in Orchard Park, New York.


b. Decedent was ejected from the game and escorted out of the stadium.


c. Decedent had been consuming alcohol prior to and during the game,


including alcohol he purchased at the stadium, and was intoxicated at the time he was


ejected from the stadium.


d. After being ejected from the game, decedent fell from a ravine, or cliff, in a


poorly lit, incompletely fenced area adjacent to the stadium.


e. Upon information and belief, Erie County owns Ralph Wilson Stadium and


is responsible for ensuring the safety of patrons of the stadium.


f. Claimant claims that decedent's injuries and death were caused, in whole


or in part, by the negligence of Erie County and/or its employees and agents in ejecting


decedent from the game in an intoxicated condition.


g. Claimant claims that decedent's injuries and death were caused, in whole


or in part, by a hazardous condition on the property of Erie County (to wit, the poorly lit


and incompletely fenced ravine or cliff where decedent fell). and that Erie County had


actual or constructive notice of the hazard and failed to correct it.







5. As a result of Erie County's negligence, claimant and decedent suffered


conscious pain and suffering and pecuniary loss in an amount to be determined at a trial


of this action.


Dated: May 3, 2013 TREVETT CRISTO SALZER & ANDOLINA P.C.


s;;;;;;:- ~===--
GErlc M. Dolan, Esq. /


Attorneys for Claimants
2 State Street, Suite 1000
Rochester, New York 14614
(585) 454-2181
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....
VERIFICATION


STATE OF NEW YORK
CITY OF ROCHESTER
COUNTY OF MONROE


MARION GERKEN, being duly sworn, states that she is the claimant in this
action and the foregoing Notice of Claim is true to her own knowledge, except as to
matters therein stated to be made upon information and belief and as to those matters
she believes it to be true, that the grounds for her belief as to all matters not stated upon
her knowledge are correspondence and other writing known to her.


Dated: May 4,2013


Sworn to before me this


4th day of May, 2013.


~AIl~JlL
Notary P lie


DONNA L FRANK
NOTARY PUBUC. State of New"


QualifiedIn MonroeCounty
Registration No.01FR48114~~


Conunll8lan EJlpItea May 31, 2$,..








MICHAEL A. SIRAGUSA


ERIE COUNTY ATTOR NEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


May 2, 2013


M ICHEI.LE M. P ARKER


FIRST ASSISTANT COUNTY ATIORNEY


JEREMY C. Toni
SECOND ASS ISTANT COUNTY ATIORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Kocher, Stephen v. Erie County Sheriffs
Department


Notice of Claim


Stephen Kocher
1739 Sandridge Road
Alden, New York 14004


Lawrence J. Strauss, Esq.
Lawrence J. Strauss PLLC
63 Kenmore Avenue
Amherst, New York 14226


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Enclosure


By: /7v.~'k ;2-- f"~
Michelle M. Parker
First Assistant County Attorney
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STATE OFNEW YORK
SUPREME COURT: COUNTY OF ERIE


STEPHEN KOCHER
1739 SANDRIDGE ROAD
ALDEN, NEW YORK 14004


Claimant,
-vs-


ERIE COUNTY SHERIFF'S DEPARTMENT
10 DELAWARE AVENUE
BUFFALO, NEW YORK 14202


Respondents.


NOTICE OF CLAIM


PLEASE TAKE NOTICE, that the Claimant, STEPHEN KOCHER, hereby presents his notice of claim
against the ERIE COUNTY SHERIFF'S DEPARTMENT, and in support thereof, the Claimant states:


1. That the Claimant, Stephen Kocher resides at 1739 Sandridge Road Alden, New York 14004.
2. Stephen Kocher's date of birth is September 4th, 1962.
3. Mr. Kocher is a citizen of the United States of America, and a resident of the State of New York.
4. Mr. Kocher's lawyer, Lawrence Strauss, has his principal place of business at 63 Kenmore


Avenue Amherst, New York 14226.
5. The circumstances giving rise to this claim occurred on or about February 14th, 2013 at


approximately 10:00 p.m., at Mr. Kocher's residence.
6. At that time and place the following acts and events occurred: Mr. Kocher was sleeping in his


living room. He was awakened by a bright light through his front window. He saw an Erie County
Sheriff vehicle at or near his home. He went outside to find out why. Mr. Kocher was ordered to
lay flat on his stomach, by an Erie County Sheriff. At that time, the officer points his weapon,
projecting a green light onto Mr. Kocher's chest. Mr. Kocher was recovering from hip surgery
and was unable to promptly respond to the officer's order. Mr. Kocher told the officer that he
was recovering from hip surgery and that it would take him more time to comply with his order.
The officer ignores him and repeats his order. Mr. Kocher complies. By this time, several other
Erie County officers point weapons at Mr. Kocher. An officer places his knee on Mr. Kocher's
injured hip and applies hand cuffs. Finally, Mr. Kocher is shoved into the back of an Erie Country
Police Van.


7. After several minutes, while cuffed in the van, an Erie County Police officer tells Mr. Kocher he is
free to go and releases the hand cuffs. Apparently, the officers were informed that Mr. Kocher
was "the wrong guy" because the Sheriff's Department had located the culpable person, who
was the subject of their search.


8. This entire incident occurred in the presence of several of Mr. Kocher's neighbors.
9. As a result of this unlawful detention, Mr. Kocher has sustained an exacerbation of pre-existing


conditions and injuries. Mr. Kocher will sustain a longer period of disability, resulting in lost
future earnings. Mr. Kocher suffered shock, fear and emotional anguish. Finally, Mr. Kocher's
constitutional rights and protections under the Constitutions of the United States of America
and the State of New York were Violated.







10. The injuries, harms and economic loses as stated in the preceding paragraph are the direct
result of the negligence, recklessness and intentional actions of the Erie County Sheriffs
Department as detailed in paragraph"6".


11. This Notice of Claim is being presented within the time constraints prescribed by the General
Municipal law of the State of New York, Section SO (e).


PLEASE TAKE FURTHER NOTICE, that the Claimant requests that this claim by allowed and paid
by the Erie County Sheriffs Department and notifies you that unless this claim is adjusted and
paid within ninety (90) days form the presentation of this claim, it is our intention to commence
an action against the Erie County Sheriffs Department to recover for all damages and injuries
sustained by the Claimant, together with the costs and disbursements of such actions.


DATED: Amherst, New York
April 22nd, 2013


Sworn to before me this


22- day of April, 2013


Sara 1. Steinberg
Notary Public, State of New York
Qualified in Erie County
My Commission Expires 3/8/2014


/ b~ /~d\/. .r: >
." Stephen Kocher


&~~.
Lawrence Strauss, Esq.
Attorney for Claimant








MICHAEL A. SIRAGUSA


ERIE COU NTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


May 6,2013


MI CHELLE M . PARKFR


FIRST ASSISTANT COUN TY ATIORNEY


JEREMY C. TOTH


SECOND A SSISTAN T COUN TY A nORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Lewandowski, David v. County ofErie


Notice of Claim


David Lewandowski
495 Highland Avenue
Tonawanda, New York 14223


E. Joseph Giroux, Jr.
Creighton, Johnsen & Giroux
560 Ellicott Square Building
295 Main Street
Buffalo, New York 14203


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Enclosure


By: ~~f~/~
Michelle M. Parker
First Assistant County Attorney
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STATE OF NEW YORK
COUNTY OF ERIE


In the Matter of the Claim of


David Lewandowski


-against-


The County of Erie, New York


NOTICE OF CLAIM TO THE COUNTY OF ERIE


TO: Christopher L. Jacobs
Erie County Clerk
92 Franklin Street
Buffalo NY 14202


Mark Poloncarz
Erie County Executive
95 Franklin St - 16th Floor
Buffalo NY 14202


John W. Greenan
Commissioner of Personnel
95 Franklin St - 6th Floor
Buffalo NY 14202


PLEASE TAKE NOTICE THAT David Lewandowski, the Claimant herein makes this
claim against the County of Erie located in New York State.


The Claimant, David Lewandowski, resides at 495 Highland Avenue, Tonawanda


New York 14223.


The Attorney for the claimant is Creighton, Johnsen & Giroux (E. Joseph Giroux,


Jr., of Counsel) with offices at 295 Main Street - Suite 560, Buffalo NY 14203. The


nature of Mr. Lewandowski's claim is as follows:


Time When, Place Where and the Manner in Which the Claims Arose are as


Follows:


Mr. Lewandowski is a police officer in the Village of Kenmore, County of Erie,


New York. Mr. Lewandowski is on the Eligible List #77-838 Police Lieutenant - First


Line Supervisor Promotional List. The Eligible List #77-838 was established on


December 10, 2010 and is a list to fill all Police Lieutenant vacancies in Erie County







Towns and Villages (except the Town of Cheektowaga). This included vacancies for the


position of Police Lieutenant First Line Supervisor in the Village of Kenmore.


The original duration of the Eligible List was until December 12,2012. The


Eligibility List, which is a County wide list for promotions to the position of Lieutenant is


for all towns and villages in Erie County (except the Town of Cheektowaga). The Erie


County Commissioner of Personnel extended the duration of the Eligible List #77-838 for


an additional year to December 10, 2013 unless superseded by the establishment of a new


promotional list prior to December 10,2013. The Erie County Commissioner of


Personnel extended the Eligible List #77-838 on September 4,2012 and December 7,


2012 .


On or about January 17,2013, Mr. Lewandowski was notified by the Village of


Kenmore that he would be promoted from his current Kenmore Police Department


position of Detective to a vacancy in the Lieutenant position as a permanent appointment.


On February 6, 2013, the date of his appointment to Lieutenant, Mr. Lewandowski was


notified by the Village of Kenmore that he was only being promoted on a provisional


basis as the Erie County Commissioner of Personnel would not certify an eligible list for


the Village of Kenmore on the grounds that Eligible List #77-838 had expired. Eligible


List #77-838 has not been superseded and an examination for a new list for Lieutenant


will not take place until June 1,2013. A new Eligible List from this exam will not be


established until months after the June 1,2013 examination. The examination for Eligible


List #77-838 was on June 10,2010 and Eligible List #77-838 was not established until


December 10, 2010.


2







The Items of Damages or Injuries Claimed to Have been Sustained:


As a result of the County's action in refusing to certify for the Village of


Kenmore County wide Eligible List #77-838 that has already been extended to December


10,2013, Mr. Lewandowski's appointment is provisional rather than permanent. Unless


remedied, Mr. Lewandowski will have to take the examination for the new eligible list


and establish a position on the list from which he can be promoted permanently,


Mr. Lewandowski seeks a remedy that the Erie County Commissioner of


Personnel certify the Eligible List #77-838 to the Village of Kenmore so that the Village


of Kenmore can permanently appoint him to the position as it intended to do.


Dated: Buffalo, New York
April 24, 2013


CREIGHTON, JOHNSEN & GIROUX


E.i:~~~
Attorney for David Lewandowski
Office & P. O. Address
560 Ellicott Square Building
295 Main Street - Suite 560
Buffalo, New York 14203
Telephone: (716) 854-0007
Fax: (716) 854-0004


VERIFICATION


State of New York )
County of Erie ) ss.:


David Lewandowski, being duly sworn, deposes and says that he is the claimant in the
above entitled Notice of Claim and knows the contents thereof; that the same are true to
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his own knowledge, except as to the matters therein stated to be alleged on information
and believe, and as to those matters, he believes i to~ tru //


Sworn to before me this L{ day of


APril,Z 1//1~~
NotarY Public


E. JOSEPH GIROUX, JR.
Notary Publlc-Slata 01N:j:0?)


Qualified in Erie Coun
My Commission Expires •
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MICHAELA. SIRAG SA


ERIE COU:'>lTY ATIORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


May 2, 2013


:VllCHELLE M . PARK FR


FIRST A SSISTANTCOUNry ATTOR~F.Y


JEREMY C. TOTH


SECOND ASSI'STANl COU NTY An-ORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Mateo, Jose v. Erie County Medical
Center Corporation, County ofErie,
Thom Loree, M.D. and Erie County
Home


Summons and Complaint


Jose Mateo
8 Esperar Street
Buffalo, New York 14201


Glenn M. Race, Esq.
The Law Office of Glenn M. Race
954 Lexington Avenue, #331
New York, New York 10021


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Attachment


By: ) Ac.~J~~ f~.~~ -
Michelle M. Parker
First Assistant County Attorney
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SUPREME COURT OF THE STATE OF NEW YORK Index No.:
COUNTY OF ERIE
---------------------------------------------------------------------X PLAINTIFF DESIGNATES
JOSE MATEO, ERIE COUNTY AS THE


PLACE OF THE TRIAL
Plaintiff,


-against-


ERIE COUNTY MEDICAL CENTER CORPORATION,
COUNTY OF ERIE, THOM LOREE, M.D. and ERIE
COUNTY HOME


SUMMONS


THE BASIS OF VENUE IS
PLAINTIFF'S RESIDENCE:
8 Esperar Street
Buffalo, NY 14201


Defendants.
---------------------------------------------------------------------X


TO THE ABOVE NAMED DEFENDANTS:


YOU ARE HEREBY SUMMONED to answer the complaint in this action and to serve
a copy of your answer, or, if the complaint is not served with this Summons, to serve notice of
appearance on the plaintiffs attorneys within twenty [20] days after the service of this summons,
exclusive of the day of service of this summons, or within thirty [30] days after the service is
complete if this summons is not personally delivered to you within the State of New York).


...
0"-..


~ t-)
~..
cow


By:~/4/<:-
Glenn M. Race
Attorneys For Plaintiff
954 Lexington Avenue, #331
New York, New York 10021
Phone: 888.875.1059
Fax: 888.887.0073


THE LAW OFFICE OF GLENN M. RACE


New York, New York
April 151h, 2013


In case of your failure to appear or answer this summons, a judgment by default will be
taken against you for the relief demanded in the complaint, together with the interest costs and/or
disbursements of this action. ....~


t-)'"
.:;:)-i...
W .."o
'::0'"...w
... 0
..., 0"
...... t-)


'::0


~


DATED:







., I '


DEFENDANTS' ADDRESSES:


Erie County Medical Center Corporation
462 Grinder Street
Buffalo, NY 14202


County of Erie
95 Franklin Street
Buffalo, NY 14202


Thorn Loree, M.D.
462 Grinder Street
Buffalo, NY 14202


Erie County Home
11580 Walden Avenue
Alden, NY 14004
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE
---------------------------------------------------------------------)(
JOSE MATEO Index No.:


Plaintiff,


-against-


ERIE COUNTY MEDICAL CENTER CORPORATION,
COUNTY OF ERIE, THOM LOREE, M.D. and ERIE
COUNTY HOME


VERIFIED.COMPLAINT
.'J,CTi i; ~,~ ::.1'?: \;R~'~~ .~·ti~::;;::$


'\' I.} f) '1 -' ! ... ,.., J .,


!. t;"';. : ! (U i.;


Defendants.
---------------------------------------------------------------------)(


Plaintiff, JOSE MATEO, as and for his complaint, by and through his attorney, The Law


Office of Glenn M. Race, respectfully alleges, upon information and belief, as follows:


AS AND FOR A FIRST CAUSE OF ACTION


I, That at all times hereinafter mentioned, plaintiff was and still is a resident of the


County of Erie, State of New York.


2. That at all times hereinafter mentioned, defendant, ERIE COUNTY MEDICAL


CENTER (hereinafter referred to as "ECMC"), was and still is a municipal corporation duly


organized and existing under and by virtue of the laws of the State of New York.


3. That at all times hereinafter mentioned, defendant, COUNTY OF ERIE, was and


still is a municipal corporation, duly organized and existing under the laws of the State ofNew


York.


4. That at all times hereinafter mentioned, defendant ERIE COUNTY HOME was


and still is a municipal corporation, duly organized and existing under and by virtue of the laws


of the State of New York.


5. That pursuant to Section 50-e of the General Municipal Law of the State


of New York, within the time prescribed by law, a duly executed and verified Notice of Claim


setting forth the name and address of the claimant and the claimant's attorney, the nature of the


claim, the time when, the place where and the manner in which the claim arose, as well as a







'. " ..


general description of the items of damage or injury, was duly served upon defendants, ERIE


COUNTY MEDICAL CENTER CORPORATION, COUNTY OF ERIE and ERIE COUNTY


HOME.


6. That pursuant to Section 50-H of the General Municipal Law of the State of


New York, the plaintiff attended a hearing held on October 25th
, 2012, at plaintiff s residence


located at 8 Esperar Street, Buffalo, NY 14201.


7. That pursuant to Section 50-e of the General Municipal Law of the State ofNew


York, plaintiffhas waited thirty (30) days for the defendants to make adjustment, settlement or


payment thereon, and that said defendants have failed, refused or neglected to make adjustment,


settlement or payment thereon, and that thereafter this action has been timely commenced.


8. That at all times hereinafter mentioned, defendant, ECMC, owned operated,


maintained, managed and controlled a hospital for the care and treatment of sick and injured


people located at 462 Grinder Street, Buffalo, NY 14202.


9. That at all times herein mentioned, defendant, ECMC, was and still is a domestic


corporation duly organized and existing under and by virtue of the laws of the State of New


York.


10. That at all times hereinafter mentioned, defendant, ECMC, was under the


ownership, control, operation and/or management of defendant, COUNTY OF ERIE, its agents,


servants and/or employees.


11. That at all times herein mentioned, defendant, ECMC, held itself out to the public


as a facility in which members of the public, including plaintiff, JOSE MATEO, could receive


care and treatment in a competent, safe manner and in accordance with accepted medical


standards of practice existing in the community.


12. That at all times herein mentioned, defendant, ECMC, provided personnel,


including physicians, nursing staff, technicians, physician assistants, residents, interns and others


for the work-up, care, treatment and monitoring of patients to whom the facility was made


available, including the plaintiff, JOSE MATEO, and held itself out to the public as furnishing







" " "


treatment facilities where patients, including the plaintiff, JOSE MATEO, could be treated for


various conditions, illnesses and ailments.


13. At all times herein mentioned, it was the duty of defendant, ECMC, its agents,


servants and/or employees, to afford to the plaintiff, JOSE MATEO, safe, reasonable and proper


diagnostic work-up, treatment, follow-up medical, surgical and hospital care.


14. That at all times hereinafter mentioned, defendant, ERIE COUNTY HOME,


owned, operated, maintained, managed and controlled a hospital for the care and treatment of


sick and injured people located at 11580 Walden Avenue, Alden, NY 14004.


15, At all times herein mentioned, defendant, ERIE COUNTY HOME, was and still


remains engaged in the ownership of a nursing home known as ERIE COUNTY HOME, located


at 11580 Walden Avenue, Alden, NY 14004 and is governed by the laws and regulations of the


State of New York and Federal laws and regulations.


16. At all times herein mentioned, defendant, ERIE COUNTY HOME, was and still


remains engaged in the maintenance of a nursing home known as ERIE COUNTY HOME,


located at 11580 Walden Avenue, Alden, NY 14004 and is governed by the laws and regulations


of the State of New York and Federal laws and regulations.


17. At all times herein mentioned, defendant, ERIE COUNTY HOME, was and still


remains engaged in the management of a nursing home known as ERIE COUNTY HOME,


located at 11580 Walden Avenue, Alden, NY 14004 and is governed by the laws and regulations


of the State of New York and Federal laws and regulations.


18. At all times herein mentioned, defendant, ERIE COUNTY HOME, was and still


is a proprietary business engaged in the not for profit operation of a nursing home.


19. That at all times herein mentioned, defendant, ERIE COUNTY HOME, was and


still is a domestic corporation duly organized and existing under and by virtue of the laws of the


State ofNew York.


20. That at all times hereinafter mentioned, defendant, ERIE COUNTY HOME, was


under the ownership, control, operation and/or management of defendant, COUNTY OF ERlE,
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its agents, servants and/or employees.


21. That at all times herein mentioned, defendant, ERIE COUNTY HOME, held itself


out to the public as a facility in which members of the public, including plaintiff, JOSE MATEO, I
could receive care and treatment in a competent, safe manner and in accordance with accepted


medical standards of practice existing in the community.


22. At all times herein mentioned, defendant, ERIE COUNTY HOME, provided


personnel, including physicians, nursing staff, technicians, physician assistants, residents, interns


and others for the work-up, care, treatment and monitoring of patients to whom the facility was


made available, including the plaintiff, JOSE MATEO, and held itself out to the public as


furnishing treatment facilities where patients, including the plaintiff, JOSE MATEO, could be


treated for various conditions, illnesses and ailments.


23: At all times herein mentioned, it was the duty of defendant, ERIE


COUNTY HOME, its agents, servants and/or employees, to afford to the plaintiff, JOSE


MATEO, safe, reasonable and proper diagnostic work-up, treatment, follow-up medical, surgical


and hospital care.


24. That at all times herein mentioned, defendant, THOM LOREE, M.D., was a


physician duly licenced to practice medicine in the State of New York.


25. That at all times herein mentioned, defendant, THOM LOREE, M.D., held


himself out to the general public and to the plaintiff in particular, to be a specialist in the


field of surgery.


26. That at all times herein mentioned, defendant, THOM LOREE, M.D., was a


physician who held himself out to the general public, including the plaintiff, JOSE MATEO, as


being competent in the diagnosis, care and treatment ofpatients, and as being able to treat


patients in general, and the plaintiff, JOSE MATEO, in particular, in accordance with standards


of good and accepted medical and surgical care and practice.


27. That at all times herein mentioned, defendant, THOM LOREE, M.D., was an


employee of defendant, ECMC.







28. That at all times herein mentioned, defendant, THOM LOREE, M.D., was


affiliated with defendant, ECMC, and was authorized to treat patients at that facility by


defendant, ECMC.


29 . That at all times herein mentioned, defendant, THOM LOREE, M.D., was an


agent, servant and lor employee of defendant, ECMC, and was acting within said scope and


capacity with the knowledge, consent and authority of defendant, ECMC.


30. That at all times herein mentioned, defendant, THOM LOREE, M.D. , in the care


and/or treatment of plaintiff, was acting within the scope of employment and/or agency with


defendant, ECMC.


31. That at all times herein mentioned, defendant, THOM LOREE, M.D., had


privileges at defendant, ECMC, and was authorized to treat patients at that facility by defendant,


ECMC.


32. That at all times herein mentioned, defendant, THOM LOREE, M.D., was


associated with defendant, ECMC, and was authorized to treat patients at that facility.


33. That at all times herein mentioned, defendant, THOM LOREE, M.D., was on staff


at defendant, ECMC, and was authorized to treat patients at that facility by defendant, ECMC.


34. That at all times herein mentioned, defendant, THOM LOREE, M.D., was an


employee of defendant, ERlE COUNTY HOME.


35. That at all times herein mentioned, defendant, THOM LOREE, M.D., was


affiliated with defendant, ERlE COUNTY HOME, and was authorized to treat patients at that


facility by defendant, ERIE COUNTY HOME.


36. That at all times herein mentioned, defendant, TROM LOREE, M.D., was an


agent, servant and lor employee of defendant, ERIE COUNTY HOME, and was acting within


said scope and capacity with the knowledge, consent and authority of defendant, ERIE COUNTY


HOME .


I 37. That at all times herein mentioned, defendant, THOM LOREE, M.D., in the care


I and/or treatment of plaintiff, was acting within the scope of employment and/or agency with







defendant, ERIE COUNTY HOME.


38. That at all times herein mentioned, defendant, THOM LOREE, M.D., had


privileges at defendant, ERlE COUNTY HOME, and was authorized to treat patients at that


facility by defendant, ERlE COUNTY HOME.


39. That at all times herein mentioned, defendant, THOM LOREE, M.D., was


associated with defendant, ERlE COUNTY HOME, and was authorized to treat patients at that


facility.


40. That at all times herein mentioned, defendant, THOM LOREE, M.D., was on staff


at defendant, ERIE COUNTY HOME, and was authorized to treat patients at that facility by


defendant, ERIE COUNTY HOME.


41. That beginning on or about September 26th
, 2011, and for a period prior


and subsequent thereto to present, with regard to certain signs, symptoms and complaints relating


to his physical condition, plaintiff, JOSE MATEO, came under the care of the defendants,


ECMC, COUNTY OF ERIE, THOM LOREE, M.D. and ERlE COUNTY HOME, in their


professional capacity as a physician and/or medical facility charged with the responsibility of


caring for patients in accordance with standards of accepted medical and/or surgical practice.


42. At all times herein mentioned, it was the duty of the defendants and their agents,


servants and/or employees, to possess such reasonable degree of skill and learning as is ordinarily


possessed by physicians and surgeons in the community and to render medical and surgical care


and treatment in accordance with standards of good and accepted practice and to use reasonable


care, diligence and judgment in the exercise of such skill and in the application of such learning,


and to employ in the treatment of patients in general, and of the plaintiff, JOSE MATEO, in


particular, approved methods of care and treatment in general use in the community, and to


afford patients in general, and the plaintiff, JOSE MATEO, in particular, due, reasonable and


proper skill, care diagnosis and treatment.


43. That at all times herein mentioned, the work-up, diagnosis, care and treatement


rendered to plaintiff, JOSE MATEO, by defendants, ECMC, COUNTY OF ERIE, THOM







46.


of this action.


LOREE, M.D. and ERIE COUNTY HOME, their agents, servants and/or employees, was


rendered in an improper, negligent and/or careless manner, in that the defendants, their agents,


servants and/or employees, failed to properly, timely or adequately attend to and care for


plaintiff, JOSE MATEO; in failing to treat plaintiffs condition; in failing to allow plaintiff the


opportunity ofproper treatment of his condition; in failing to render a timely and properly


pathological diagnosis; in failing to properly perform surgery; in failing to timely institute


appropriate therapy for plaintiffs post-surgical complaints; in failing to timely diagnose a


postoperative problem; in failing to properly treat a surgical error, in misleading plaintiff as to the


true nature of his medical condition; in failing to properly supervise and monitor plaintiffs


condition; in causing, allowing and permitting the plaintiffs condition to worsen and deteriorate;


in failing to properly diagnose plaintiffs condition; in failing to perform the necessary and proper


diagnostic tests and procedures to determine the true condition of plaintiff; in causing, allowing


and permitting plaintiff to sustain injuries due to improper procedures performed by the


defendants; in causing, allowing and permitting the worsening of plaintiffs condition; in failing


to hire and adequately train competent personnel; and in otherwise being careless and negligent


under the circumstances. In addition, plaintiff claims the doctrine of res ipsa loquitur applies


herein.


44. That by reason of the foregoing, plaintiff, JOSE MATEO, was caused to sustain


and suffer certain serious, severe and permanent personal injuries and/or conditions, conscious


pain and suffering, sever and disabling injuries, scarring, disfigurement, neurological


impairment, mental anguish and emotional distress, has been compelled to undergo future


hospitalizations as well as other care, and has otherwise been caused to be damaged thereby.


45. That causes of action alleged herein fall within one or more of the exemptions set


forth in CPLR 1601 and/or 1602.


That by reason of the foregoing, plaintiffs have sustained damages in a sum which i


I
exceeds the jurisdictional limitation of all lower Courts which would otherwise have jurisdiction i


I
I
I







AS AND FOR A SECOND CAUSE OF ACTION


47. Plaintiff repeats and realleges each and every allegation contained in Paragraphs


"1" through "46", with the same force and effect as if fully set forth at length herein.


48. That defendants and/or each of them, their agents, servants and/or employees


failed to obtain an informed consent from plaintiff; failed to reasonably advise him of the


foreseeable risks, benefits, hazards and complications attendant to the medical and surgical


procedures to be performed; failed to advise plaintiff of the available alternative methods and


modalities of treatment; failed to advise plaintiff of the risks, benefits, hazards and complications


attendant to the available alternative methods and modalities of treatment; failed to treat


plaintiff's condition with available alternative methods; and otherwise failed to disclose that


information as would a reasonable medical practitioner under similar circumstances.


49. That the plaintiff and a reasonable person in the plaintiff's position would not have


consented to the surgical procedure performed and would have sought prompt treatment had


he/she been informed of the risks attendant to same.


50. As a result of the foregoing, plaintiff was proximately caused to sustain damages


in a sum which exceeds the jurisdictional limitation of all lower Courts which would otherwise


have jurisdiction of this action.


AS AND FOR A THIRD CAUSE OF ACTION PURSUANT
TO PUBLIC HEALTH LAW SECTION 2801-D


AGAINST DEFENDANT ERIE COUNTY HOME


51. Plaintiff repeats and realleges each and every allegation contained in Paragraphs


" I II through "50", with the same force and effect as though set forth herein at length .


52. During the period of plaintiff, JOSE MATEO's, residency in defendant, ERIE


COUNTY HOME, said defendant, through their officers, employees , agents and staff, violated


Public Health Law Section 280 l-d by depriving the resident of rights or benefits created or


established for the well being of the resident by the terms ofa contract(s) and/or State and


Federal statutes, rules and regulations.


53. By reason of the foregoing, plaintiff, JOSE MATEO, was caused to suffer and
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sustain severe and permanent serious personal injuries, severe and serious pain and suffering and


mental anguish; has been caused to expend and become obligated to expend and be liable for


sums of money for medical services and related expenses, and was thereby injured and damaged


in a sum which exceeds the jurisdictional limitations of all lower courts which would otherwise


have jurisdiction.


54. By virtue thereof, plaintiff additionally demands as damages, attorney's fees based


upon reasonable value of legal services rendered pursuant to Public Health Law Section 280l-d,


By virtue thereof, plaintiff additionally demands as damages no less than the per diem damages


pursuant to Public Health Law Section 280 l-d,


55. That the conduct afore described involved gross abuse, willful malfeasance and


gross neglect on the part of the defendants.


56. As a consequence thereof, the plaintiff, JOSE MATEO, demands punitive


damages.


WHEREFORE, plaintiffs demand judgment against the defendants on the first , second


and third causes of action in a sum which exceeds the jurisdictional limitation of all lower Courts


which would otherwise have jurisdiction over this action, together with costs and disbursements


and interest computed from the date of any verdict rendered herein.


THE LAW OFFICE OF GLENN M. RACE


BY:~
Glenn M. Race
Attorneys For Plaintiff
954 Lexington Avenue, #331
New York, New York 10021
Phone: 888.875.1059
Fax : 888.887.0073
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ATTORNEY'S VERIFICATION


I, the undersigned, an attorney admitted to practice in the Courts of the State ofNew York, stated I


that I am a member of The Law Office of Glenn M. Race, the attorneys of record for the plaintiff I
in the within action; I have read the foregoing complaint and know the contents thereof; the same


is true to my knowledge, except as to the matters therein stated to be alleged on information and


belief, and as to those matters, I believe them to be true.


The reason this verification is made by me and not by plaintiff is that plaintiff resides in a County


other than the one in which your affirmant maintains his office.


The grounds of my belief as to all matters not stated upon my own knowledge are as follows:


books, records, memoranda, etc. in office file.


I affirm that the foregoing is true, under the penalties of perjury.


Dated: New York, New York
April 15th


, 2013


Glenn M. Race
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CERTIFICATE OF MERIT


I, Glenn M. Race, an attorney duly licensed to practice law in the State ofNew York,


affirms the following statements to be true under penalties of perjury:


1. I am an attorney in the Law Office of Glenn M. Race, attorneys for the plaintiff herein and,


after a review of the file, I am fully familiar with the contents of the file as maintained in this


office.


2. Pursuant to CPLR 3012(a), I have consulted with a physician licensed to practice medicine in


the State ofNew York who is knowledgeable of the relevant issues regarding this matter and


that I have concluded on the basis of such consultation that there is reasonable basis for the


commencement of the action.


Dated: New York, New York
April 151


\ 2013


~~
Glenn M. Race








MICHAEL A. SIRAGUSA


ERIE COUNTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


May 16,2013


MICHELLt M . PARKER


FIRST ASSISTANT COU NTY ATTORNEY


JEREMY C. TOTH


SECOND ASSISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Spaulding Green, LLC v. Erie County
Clerk's Office


Verified Petition


Spaulding Green, LLC


Donald G. Powell, Esq.
Schop Powell & Allen
5900 Main Street
Williamsville, New York 14221


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


eremy C. Toth
Second Assistant County Attorney
jeremy.toth@erie.gov


JCT:dld


Enclosure


95 FRANKI.IN S rRH: I , Roo\1 161'+. R t.FI AI o . :'-JI :W YO RK 14202- PHONE: (710) g5X-220lJ - W\\ \\ 1HII..l ;O\







STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


In the Matter of the Application of
NOTICE OF PETITION


SPAULDING GREEN, LLC


Petitioner


for an Order directing the Clerk of the County
of Erie to cancel, vacate ofrecord, and expunge
that certain SUPPLEMENTAL EXTENDING
DECLARATION OF PROTECTIVE
COVENANTS, RESTRICTIONS, EASEMENTS,
CHARGES AND LIENS which was recorded in
the Office of the Erie County Clerk on February
28,2013 in Liberl1240 of Deeds at Page 4615.


Assigned Justice:


Hon.: , J.S.C.


PLEASE TAKE NOTICE, that upon the annexed petition ofDonald G. Powell,


Esq ., executed on the 8th day of May, 2013, the affidavit ofDominic Piestrak, sworn to on the


2nd day of May, 2013, and the exhibits thereto, the affidavit ofAlan K. Scheff, sworn to on the


1st day of April, 2013, the affidavit of Marlene Culligan, sworn to on the 1st day ofApril, 2013,


and upon all the papers and proceedings heretofore had herein, an application will be made in


Part of this Court to be held at the courthouse located at , Buffalo,--------


New York on the __ day of May, 2013 at or as soon thereafter as counsel


can be heard for an Order directing the Clerk of the County of Erie to cancel, vacate of record


and expunge that certain SUPPLEMENTAL EXTENDING DECLARATION OF PROTECTIVE


COVENANTS, RESTRICTIONS, EASEMENTS, CHARGES AND LIENS, which was


recorded in the Office of the Erie County Clerk on February 28,2013 in Liber11240 of Deeds at


Page 4615, and for such other and further relief as to the Court may seem just and proper.
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PLEASE TAKE FURTHER NOTICE that an answer and supporting affidavits,


if any, must be served upon the undersigned not less than seven days prior to the return date


hereof.


Petitioner designates Erie County as the place of trial . The basis ofvenue is the


residence of the petitioner who resides in the County of Erie and State ofNew York.


Dated: May 8, 2013
, Williamsville, New York


Respectfully submitted,


SCROP, POWELL & ALLEN


~ ~;=<ss=-
Donald G. Powell, Esq.
Attorneys for Petitioner,
Spaulding Green, LLC
5900 Main Street
Williamsville, New York 14221
Tel: (716) 633-1444
E~mail: Dpowell@SchopPowellAllen.com







STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


In the Matter of the Application of
VERIFIED PETITION


SPAULDING GREEN, LLC
Index No.: _


Petitioner


for an Order directing the Clerk of the County
of Erie to cancel, vacate ofrecord, and expunge
that certain SUPPLEMENTAL EXTENDING
DECLARAnON OF PROTECTIVE
COVENANTS, RESTRICTIONS, EASEMENTS,
CHARGES AND LIENS which was recorded in
the Office of the Erie County Clerk on February
28,2013 in Liber11240 ofDeeds at Page 4615.


Assigned Justice:


Hon.: , J.S.C.


Petitioner, by and through its attorneys, Schop, Powell & Allen, hereby


states as follows:


1. Petitioner is a domestic limited liability company with its principal place


of business situate at 9470 Rosecroft Drive, Clarence Center, New York, 14032.


2. Petitioner is the developer of the Spaulding Green Project (the "Project"),


an approximately 370 acre residential development situate in the Town of Clarence which, when


all phases have been completed, will comprise approximately 380 single family building lots.


3. As part of the development of the Project, Petitioner caused the Spaulding


Green Homeowners Association, Inc. (the "HOA") to be formed under the Not-For-Profit-Law of







the State ofNew York, and in connection therewith prepared and filed with the Investor


Protection Bureau, Real Estate Finance Section of the Office of the Attorney General of the State


ofNew York (the "AG") a Cooperative Policy Statement No.7 ("CPS-7"), pursuant to Article


23-A of the General Business Law of the State ofNew York, which sought, inter alia, to bring


all 380 building lots within the ambit of the ROA. The CPS-7 treatment was granted by the AG


on or about April 30, 2009. A copy of the CPS-7 is annexed hereto as Exhibit A.


4. In April, 2012, a First Amendment (the "1st Amendment") to the CPS-?


was submitted to the AG, which amendment sought to reduce the number oflots being offered in


conjunction with membership in the ROA from 380 to 122. On or about May 22,2012, the 1st


Amendment was incorporated into the CPS - 7 filing for the ROA. A copy ofthe 1st


Amendment is annexed hereto as Exhibit B.


5. The Petitioner caused the Declaration of Protective Covenants,


Conditions, Restrictions, Easements, Charges and Liens (the "Declaration"), which is


incorporated into both the CPS-7 and the 1st Amendment thereto, to be duly filed with the Clerk


of the County of Erie in Liber 11218 ofDeeds at Page 7986 on March 6, 2012. A copy of the


Declaration is annexed hereto as Exhibit C.


6 The Declaration provides, at Section 2.01, that the 122 building lots which


were described in Schedule A (the "Initial Property") will be subject to the covenants, conditions,


restrictions, easements, charges, and liens as set forth and described therein.
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7. The Declaration further provides, at Section 2.02, that the Petitioner may


bring other lands with the scope of the Declaration ("Additional Property") within 40 years of the


date of recording of the Declaration without the necessity ofseeking or obtaining the consent of


the owner(s) of the fee interest(s) in any building lot or home.


8. On or about February 25,2013, Petitioner, by and through counsel,


submitted a Second Amendment (the "2d Amendment") to the CPS-7 to the AG, which


amendment sought to: (1) advise that the firm ofSchop, Powell & Allen had been substituted as


counsel for Petitioner in the place and stead ofBlock and Longo, P.C.; and (2) advise that the


Petitioner was going to bring Additional Property, 21 building lots, within the scope of the


Declaration such that the number of subdivision lots would be 143, as opposed to the 122 lots


included in the 1st Amendment. A copy ofthe 2d Amendment is annexed hereto as Exhibit D.


9. Petitioner duly filed a Supplemental Extending Declaration ofProtective


Covenants, Conditions, Restrictions, Easements, Charges and Liens (the "Supplemental


Declaration") with the Clerk of the County of Erie on February 28, 2013, which was recorded in


Liber 11240 ofDeeds at Page 4615, to extend the provisions of the Declaration to include the


additional 21 building lots ("Phase 5"). A copy of the Supplemental Declaration is annexed


hereto as Exhibit E.


10. The AG rejected the 2d Amendment unless the Petitioner secured the


consent of the owners of the fee interest in all 122 building lots with are, pursuant to the 1st
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Amendment, part of the HOA. This rejection came despite the fact that the Declaration, which


the AG reviewed and approved on two (2) separate occasions, specifically states at Section 2.02


that Additional Property may be brought within the scope ofthe Declaration for a period of forty


(40) years without the consent ofowners of building lots which are included within the ROA and


that the AG's web site states that a CPS-? application shall be deemed granted upon submission


of the application. A copy of the AG publication is annexed hereto as Exhibit F. See, also, New


York State Attorney General, Investor Protection Bureau, Real Estate Finance Division


publication, Simplified Procedure For Homeowners Associations With A Di Minimis


Cooperative Interest (Effective October, 1996, Rev. August 1,2000),


http://www.ag.ny.gov/sites/default/files/pdfs/bureaus/reaI estate finance/Cps7.pdf


11. The owners of the fee interest in 121 of the 122 building lots which are


covered by the HOA consented to the extension.


12. In light of the AG's refusal to accept and incorporate the 2d amendment to


the CPS-? for the HOA without the consent of the owners of the fee interests of the 122 building


lots and the refusal of 1 of the 122 owners of the fee interests to consent, Petitioner has


withdrawn the 2d Amendment and has taken steps to form a new Homeowners Association and


begun preparation of a new CPS-?, with its own Declaration ofProtective Covenants, etc., for


the balance of the residential building lots in the Project.
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13. The withdrawal of the 2d Amendment, however, leaves the Supplemental


Declaration ofrecord in the Erie County Clerk's Office with respect to Phase 5, which needs to


be canceled, vacated ofrecord, and expunged.


14. The Supplemental Declaratation needs to be canceled, vacated ofrecord,


and expunged for the following reasons: (1) to prevent potential purchasers of building lots,


either one of the initial 122 or the 21 lots in Phase 5, from being confused and/or misled such


that they believe that the 21 lots in Phase 5 are part of the HOA and are subject to the


Supplemental Declaration; (2) to ensure that documents on file with the Clerk of the County of


Erie which are supposed to provide notice to the public regarding real property are accurate; and


(3) because the Supplemental Declaration is a cloud on title which, because it is not enforceable


and effective, must be addressed in the title insurance process.


15. Prior to the time that Petitioner was advised that the 2d Amendment would


not be accepted for filing, it had sold 2 of the 21 residential building lots in Phase 5.


Accompanying this petition are affidavits from those purchasers and the Petitioner, who together


hold all of the fee interest in all of the subject 21 residential building lots in Phase 5 consenting


to the cancellation, vacateur, and expungement of the Supplemental Declaration.


WHEREFORE, Petitioner respectfully requests an Order which directs the Clerk


of the County of Erie to cancel, vacate of record, and expunge that certain SUPPLEMENTAL


EXTENDING DECLARATION OF PROTECTIVE COVENANTS, RESTRICTIONS,
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EASEMENTS, CHARGES AND LIENS which was recorded in the Office of the Erie County


Clerk on February 28,2013 and recorded in Liberl1240 ofDeeds at Page 4615.


Dated: May 8, 2013
Williamsville, New York


Respectfully submitted,
SCHOP, POWELL & ALLEN


~~--~-.:=~~-::>
~~~


=- Attorneys for Petitioner,
Spaulding Green, LLC
5900 Main Street
Williamsville, New York 14221
Tel: (716) 633-1444
E-mail: Dpowel1@SchopPowellAllen.com
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VERIFICATION


STATE OF NEW YORK )
) ss.:


COUNTY OF ERIE )


Dominic Piestrak, being duly sworn, deposes and says: that deponent is a Member
of Spaulding Green, LLC, that the deponent has read the foregoing Verified Petition and knows
the contents thereof, that the same is true to the deponent's own knowledge except as to matters
therein stated to be alleged upon information and belief and as to those matters, deponent
believes them to be true. The reason why this verification is made by deponent is that deponent
is a Member of Spaulding Green, LLC, which is a domestic limited liability company, and
deponent is familiar with all the facts and circumstances herein. The sources ofdeponent's
information and grounds of deponent's belief as to all matters not therein stated upon deponent's
knowledge are as follows: investigation and examination of the books and records of Spaulding
Green, LLC


L~
D .. Pi akormmc iestr


Subscribed and sworn to before me
this ~I(lay of May, 2013


DONALDG. POWELL
Notary P~blic. State OfNew Yorfc


Quali1iecl In Erie County
My CommiSsion expires Auguat 3O,..1.:J








MICHAEL A. SIRAG USA


ERIE COUNTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE
MARK C. POLONCARZ


COUNTY EXECUTIVE


DEPARTMENT OF LAW


May 1,2013


MICHELLEM. PARKER


FIRST ASSISTANT COUNTY ATTORNFY


JEREM) C. TOTH


S ECOND ASSISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Villar, Adam v. County ofErie, et aI.


Summons and Complaint


Adam Villar


Terrence M. Connors, Esq.
John T. Loss, Esq.
Connors & Villardo, LLP
1000Liberty Building
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld


Enclosure


By: J )~~~~
Michelle M. Parker
First Assistant County Attorney
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


ADAM VILLAR,


Plaintiff.


·vs·


COUNTY OF ERIE
The Rath Building
95 Franklin Street, 16th Floor
Buffalo, New York 14202,


and


TIMOTHY B. HOWARD.
INDIVIDUALLY and as
ERIE COUNTY SHERIFF
10 Delaware Avenue
Buffalo, New York 14202,


Defendants.


TO THE ABOVE-NAMED DEFENDANTS:


SUMMONS


Index No.: 2013- 00 3D


: ' LED
01/ 03/ 20131 16=29:28
'ERIE COUNTY CLERK


. ii:CF'T .~ 13001468
.. 'r 2013000030


YOU ARE HEREBY SUMMONED and required to serve upon plaintiff's


attorneys at their address stated below, an answer to the attached complaint.


If this summons was personally delivered to you in the State of New York,


the answer must be served within twenty (20) days after such service of the


summons, excluding the date of service. If the summons was not personally


delivered to you within the State of New York, the answer must be served within


thirty (30) days after service of the summons is complete as provided by law.


Ifyou do not serve an answer to the attached complaint within the


applicable time limitation stated above, a judgment will be entered against you, by


default, for the relief demanded in the complaint, without further notice to you.


",oj f " , .
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The plaintiff designates Erie County as the place of trial pursuant to CPLR


§ 504.


This summons was filed on January 3,2013 with the Clerk of the Court in


which this action is brought and assigned the Index Number appearing on the face


of this summons.


DATED: Buffalo, New York
January 3,2013


Terrence M. Connors, Esq.
John T. Loss, Esq.
CONNORS & VILARDO, LLP
Attorneys for Plaintiff
1000 Liberty Building
Buffalo, New York 14202
(716) 852-5533







STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


ADAM VILLAR,


Plaintiff,
COMPLAINT


·vs·
Index No.: 2013- 00"30


COUNTY OF ERIE and TIMOTHY B.
HOWARD, INDIVIDUALLY and as ERIE
COUNTY SHERIFF,


Defendants.


=ILED 6'~O'~~_., .• 10-,'/'10131 1·_7 • :'<1IJ .l. ~h ....
.. ERIE courU'( ~L~RK


" '-'PT ... 130Uh68
"'····2013000030


Exhibit A


Plaintiff, ADAM VILLAR, by his attorneys, CONNORS & VILARDO,


LLP, for his complaint, alleges:


1. At all times herein, plaintiff was and is a resident of the County


of Erie, State of New York.


2. Upon information and belief, at all times herein, defendant,


COUNTY OF ERIE, was and is a municipal corporation duly existing under and by


virtue of the laws of the State of New York.


3. Upon information and belief, the Erie County Sheriffs


Department is a department of the defendant, COUNTY OF ERIE.


4. At all times herein, defendant, COUNTY OF ERIE, was and is


the owner of the Erie County Correctional Facility in Alden, New York.







Exhibit A


5. At all times herein, defendant, COUNTY OF ERIE, was and is


the operator of the Erie County Correctional Facility in Alden, New York.


6. Upon information and belief, at all times herein, defendant,


TIMOTHY B. HOWARD, was and is a resident of the County of Erie, State of New


York.


7. Upon information and belief, at all times herein, defendant,


TIMOTHY B. HOWARD, was and is the Erie County Sheriff.


8. Defendant, TIMOTHY B. HOWARD, is sued in both his official


and individual capacities.


9. At all times herein, defendants, COUNTY OF ERIE and


TIMOTHY B. HOWARD, as Erie County Sheriff, were and are responsible for the


day·to·day operations of the Erie County Correctional Facility in Alden, New York.


10. Upon information and belief, defendants, COUNTY OF ERIE


and TIMOTHY B. HOWARD, as Erie County Sheriff, have the custody, control,


and charge of the Erie County Correctional Facility in Alden, New York and the


inmates confined within.


11. Upon information and belief, defendants, COUNTY OF ERIE


and TIMOTHY B. HOWARD, as Erie County Sheriff, are charged by the laws of


the State of New York with authority to maintain the Erie County Correctional
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Facility in Alden, New York and are responsiblefor the conditions of confinement


and health and safety of persons incarcerated there.


12. Upon information and belief, prior to January 3, 2010,


defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD, repeatedly and


consistently disregarded known or serious risks of harm to inmates at the Erie


County Correctional Facility in Alden, New York, as set forth in a letter issued by


Acting Assistant Attorney General Loretta King on July 15,2009, detailing the


investigative findings of conditions at the Erie County Holding Center and Erie


County Correctional Facility in Alden, New York. See Exhibit A (Exhibit B to


federal lawsuit),


13. Upon information and belief, prior to January 3, 2010,


defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD, failed to correct and


remedy those failures and risks of harm identified in that letter.


14. Upon information and belief, defendants, COUNTY OF ERIE


and TIMOTHY B. HOWARD, failed to protect the County's vulrierable inmates by


failing to have an adequate inmate classification system and failed to implement


an inmate classification system that adequately assessed the risk factors for


inmate-on-inmate violence and sexual attacks.


15. Upon information and belief, defendants, COUNTY OF ERIE


and TIMOTHY B. HOWARD, had been on notice (since at least 2007) of this


deficient inmate classification system and the obvious risks to vulnerable inmates
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but failed to correct the deficiencies despite notice from state and federal officials


and despite the investigative findings as set forth in a letter issued by Acting


Assistant Attorney General Loretta King on July 15, 2009, detailing the


investigative findings of conditions at the Erie County Holding Center and Erie


County Correctional Facility in Alden and despite a federal lawsuit (filed on


September 30,2009) by the United States against defendants, COUNTY OF ERIE


and TIMOTHY B. HOWARD. See Exhibit A (including Exhibit B to federal


lawsuit),


16. Upon information and belief, plaintiff was arrested on


December 31, 2009 and was taken into custody at the Erie County Holding Center


in Buffalo, New York,


17. Upon information and belief, on or about January 2, 2010,


plaintiff was transported to the Erie County Correctional Facility in Alden, New


York.


18. Upon information and belief, plaintiff remained in custody at


the Erie County Correctional Facility in Alden until January 7,2010.


19. Plaintiff, while in custody at the Erie County Correctional


Facility in Alden, was subjected to sexual assault, rape and battery, on two


occasions, in the shower area of his unit.


"
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20. Upon information and belief, on January 3, 2010, between 5-9


p.m., plaintiff was in the shower in the shower area connected to the Nova Unit of


the Erie County Correctional Facility in Alden.


21. Upon information and belief, while plaintiff was in the shower,


three inmates came into the same shower stall.


22. Plaintiff weighs 150 pounds and is 5-feet, 5'inches tall.


23. Upon information and belief, one of the three inmates is a'feet


tall and weighs between 275 and 300 pounds.


24. Upon information and belief, that inmate "ran" the Nova Unit


and was well known to defendants, COUNTY OF ERIE and TIMOTHY B.


HOWARD, and their guards, corrections officers, agents, and employees at the Erie


County Correctional Facility in Alden.


25. Upon information and belief, that inmate sexually assaulted


and raped plaintiff in his rectum.


26. Upon information and belief, that inmate said something like


that he had done this before.


27. Upon information and belief, on January 4,2010, between 5-9


p.m., plaintiff was again in the shower in the shower area connected to the Nova


Unit of the Erie County Correctional Facility in Alden.
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28. Upon information and belief, while plaintiff was in the shower,


that same inmate and two other inmates (one of whom was present at the time of


the first incident) came into the same shower stall.


29. Upon information and belief, that same inmate again sexually


assaulted and raped plaintiff in his rectum.


30. Upon information and belief, at the time of the rapes, sexual


assaults, and batteries of plaintiff at the Erie County Correctional Facility in


Alden, defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD, and their


guards, corrections officers, agents, and employees were on notice that plaintiff,


ADAM VILLAR, was at risk of injury and harm inflicted by other inmates.


31. During his incarceration at the Erie County Correctional


Facility in Alden in January 2010, including on January 3, 2010 and January 4,


2010, plaintiff, ADAM VILLAR, was entrusted to the custody and care of


defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD, as Erie County


Sheriff.


32. As Erie County Sheriff, defendant, TIMOTHY B. HOWARD,


acted as policymaker for Erie County regarding the custody, control, and care of


the County's prisoners.


33. As set forth above and further detailed in Acting Assistant


Attorney General Loretta King's letter of July 15, 2009, see Exhibit A at Exhibit B,
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defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD. in his official


capacity of Erie County Sheriff. acting under color of law, instituted a policy.


custom. and practice of (1) providing inadequate care and protection for inmates


housed at the Erie County Correctional Facility in Alden; (2) providing inadequate


supervision of inmates housed at the Erie County Correctional Facility in Alden;


(3) maintaining an inadequate inmate classification system; (4) ignoring and


failing to prevent assaults against inmates. including inmate-on-inmate sexual


assaults; and (5) failing to adequately train and supervise guards, corrections


officers, agents and employees at the Erie County Correctional Facility in Alden.


34. Furthermore, defendant, TIMOTHY B. HOWARD, in his


individual capacity, acting under color of law, failed to maintain humane


conditions for inmates housed in the Erie County Correctional Facility in Alden by,


inter alia, (1) providing inadequate care and protection for inmates housed at the


Erie County Correctional Facility in Alden; (2) providing inadequate supervision of


inmates housed at the Erie County Correctional Facility in Alden; (3) maintaining


an inadequate inmate classification system; (4) ignoring and failing to prevent


assaults against inmates, including inmate-on-inmate sexual assaults; and (5)


failing to adequately train and supervise guards, corrections officers, agents and


employees at the Erie County Correctional Facility in Alden.


35. As a result of the actions and omissions of defendants,


COUNTY OF ERIE and TIMOTHY B. HOWARD, plaintiff, ADAM VILLAR. faced


a substantial risk of serious harm from being assaulted by another inmate.
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36. By virtue of Acting Assistant Attorney General Loretta King's


letter, as well as previous incidents of which defendant was aware, defendants,


COUNTY OF ERIE and TIMOTHY B. HOWARD, knew that plaintiff, ADAM


VILLAR, faced a substantial risk of serious harm from being assaulted by another


inmate.


37. Defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD,


disregarded that risk and failed to take reasonable measures to prevent plaintiff,


ADAM VILLAR, from suffering serious harm as a result of inmate assault.


38. Therein, defendants, COUNTY OF ERIE and TIMOTHY B.


HOWARD, acted with deliberate indifference to plaintiffs constitutional right to be


free of cruel and unusual punishment and right to due process under the Eighth


and Fourteenth Amendments to the Constitution of the United States and


corresponding provisions of the Constitution of the State of New York.


39. As a result of the foregoing acts and omissions of defendants,


COUNTY OF ERIE and TIMOTHY B. HOWARD, plaintiff, ADAM VILLAR,


sustained severe and debilitating injuries and damages, including damages for past


and future medical, health-care, counseling, therapy, and prescription expenses,


past and future lost wages, past and future conscious pain and suffering <including


loss of enjoyment of life), and any other damages <including punitive damages) as


permitted by law.
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40. The foregoing acts and omissions on the part of defendants,


COUNTY OF ERIE and TIMOTHY B. HOWARD, acting under color of law,


violated plaintiffs constitutional right to be free from cruel and unusual


punishment and right to due process and proximately caused the aforementioned


injuries and damages to plaintiff, ADAM VILLAR, and without any negligence on


the part of plaintiff.


41. By reason of the foregoing, plaintiff, ADAM VILLAR, is entitled


to monetary damages under 42 U.S .C. § 1983 and attorney's fees under 42 U.S.C.


§ 1988(b).


42. In addition, plaintiff, ADAM VILLAR, is entitled to punitive


damages against defendant, TIMOTHY B. HOWARD, in his individual capacity.


43. Plaintiff, ADAM VILLAR, has suffered damages in an amount


that exceeds the jurisdictional limits of all lower courts which would otherwise


have jurisdiction, and plaintiff will seek damages in an amount to he proven and


determined at the time of trial, as well as attorney's fees .


WHEREFORE, plaintiff, ADAM VILLAR, demands judgment against


defendants, COUNTY OF ERIE and TIMOTHY B. HOWARD, INDIVIDUALLY


and as ERIE COUNTY SHERIFF, in an amount to he proven and determined at


the
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trial of this action, together with attorney's fees, the costs and disbursements of


this action, and such other and further relief as this Court may deem just and


proper.


DATED: Buffalo, New York
January 3, 2013


renee M. Connors, Esq.
hn T. Loss, Esq.


CONNORS & VILARDO, LLP
Attorneys for Plaintiff
1000 Liberty Building
Buffalo, New York 14202
(716) 852·5533








MICHAEL A. S IRAGUSA


ERIE COl'NTY ATTOR NEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


May 13,2013


MICHELl.E M . PARK ER


FIRST AsSISTANTCOUNTV AlIORNEV


JEREMY C. TOTH


SECOND AS SI'iTA NT COUNTY A ITORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Watson, Tracey Yvonne v. Chakara M.
Sanford, Peggy Sanford and County of
Erie (DSS Lien)


Summons and Complaint


Tracey Yvonne Watson
920 Amherst Street
Buffalo , New York 14216


J. Michael Hayes, Esq.
69 Delaware Avenue
Suite 1111
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By;t~~lk: 2euJt..L-t/P- 110
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Enclosure
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


TRACEY YVONNE WATSON
920 Amherst Street
Buffalo, New York 14216,


Plaintiff,


vs.


CHAKARA M. SANFORD
311 Northampton Street
Buffalo, New York 14208,


PEGGY SANFORD
289 Reed Street
Buffalo, New York 14211, and


COUNTY OF ERIE
Rath Building
95 Franklin Street
Buffalo, New York 14202,


Defendants.


TO THE ABOVE NAMED DEFENDANTS:


SUMMONS


Index No.:


b~~&~/20131 13:50:11
ERIE COUNTY CLERK
RePT ~ 13071212
I 2013001356


YOU ARE HEREBY SUMMONED, to answer the complaint in this action, and
to serve a copy of your answer, or, if the summons is not served with a complaint, to
serve a notice of appearance, on the Plaintiffs attorney within twenty (20) days after
service of this summons, exclusive of the day of service, or within thirty (30) days after
completion of service where service is made in any other manner than by personal
delivery within the State. In case of your failure to appear or answer, judgment will be
taken against you by default for the relief demanded in the complaint.


Erie County is designated as the place of trial on the basis of the residence of the
Plaintiff who resides in Erie County, New York.


DATED: Buffalo, New York
May 2, 2013
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


TRACEY YVONNE WATSON,


Plaintiff,
COMPLAINT


vs.


CHAKARA M. SANFORD,
PEGGY SANFORD, and
COUNTY OF ERIE


Defendants.


Index No:
Filed in the Erie
County Clerk's
Office On:


Plaintiff above named, by her attorneys, J. MICHAEL HAYES, for her Complaint


against the Defendants herein alleges:


1. Presently and at all times hereinafter mentioned, Plaintiff, TRACEY


YVONNE WATSON, was a resident of the City of Buffalo, County of Erie and State of


New York.


2. Upon information and belief, presently and at all times hereinafter


mentioned, Defendant, CHAKARA M. SANFORD, was a resident of the City of Buffalo,


County of Erie and State ofNew York.


3. Upon information and belief, presently and at all times hereinafter


mentioned, Defendant, PEGGY SANFORD, was a resident of the City of Buffalo,


County ofErie and State ofNew York.


4. Upon information and belief, Defendant, COUNTY OF ERIE, is a


municipal corporation existing by virtue of the Laws of the State of New York with


offices for the transaction of business located in the COUNTY OF ERIE, State of New


York.







5. Upon information and belief, on or about August 6, 2012, the Defendant,


CHAKARA M. SANFORD, was the operator of a 2008 Ford motor vehicle bearing New


York license plate number 1SASSY.


6. Upon information and belief, on or about August 6, 2012, the Defendant,


PEGGY SANFORD, was the owner of the aforesaid 2008 Ford motor vehicle.


7. Upon information and belief, at all times hereinafter mentioned,


Defendant, CHAKARA M. SANFORD, was operating the aforesaid Ford automobile


with the knowledge, permission and consent ofDefendant, PEGGY SANFORD.


8. Upon information and belief, on or about August 6, 2012, at


approximately 2:28 p.m. the motor vehicle owned by Defendant, PEGGY SANFORD,


and operated by Defendant, CHAKARA M. SANFORD, came into contact with a motor


vehicle operated by the Plaintiff, TRACEY YVONNE WATSON, on Jefferson Avenue


at or near its intersection with Dodge Street in the City of Buffalo, County of Erie and


State ofNew York.


9. Upon information and belief, the aforementioned accident was caused and


contributed to due to the negligence and carelessness of the Defendants, CHAKARA M.


SANFORD and PEGGY SANFORD.


10. Upon information and belief, Plaintiff, TRACEY YVONNE WATSON, is


and/or has received MEDICAID provided by the Defendant, COUNTY OF ERIE.


11. Upon information and belief, the COUNTY OF ERIE, claims a recovery


right and/or lien out of any resolution in the above matter by virtue of medical expenses it


claims to have incurred.







,


12. Upon information and belief, the Defendant, COUNTY OF ERIE, is a


necessaryparty to this action in that, for and before complete relief may be accorded, the


Defendant, COUNTY OF ERIE's, claims for medical reimbursement must be considered,


finalized, allocated and determined by way of compromise, settlement and/or Court


determinationand said Defendant has refused to join as a party plaintiff.


13. Upon information and belief, this action falls within one ofmore of the


exceptions enumerated in Article 16ofthe CPLR and/ or said article is inapplicableto


the within action.


14. As a result of the foregoing, the Plaintiff, TRACEY YVONNE WATSON,


sustained severe and serious personal injuries including a "serious injury" and economic


loss in excess of"basic economic loss" as defined by Article 51 of the New York


InsuranceReparations Lawall to her damage in a sum in excess of the jurisdictional


limits of the lower courts in this State.


WHEREFORE, Plaintiff, TRACEY YVONNE WATSON, demands judgment


against the Defendants, CHAKARA M. SANFORD and PEGGY SANFORD, for a sum


in excess of the jurisdictional limits of the lower courts of the State of New York andthat


Defendant COUNTY OF ERIE's claims for reimbursement be resolved, together with


costs and disbursements in this action and for such other and further relief as to this Court


deemsjust, proper and equitable.


Dated: BUFFALO, NEW YORK
May 2, 2013







~_j~:~~O~J.~M~I~HAEL HAYES
torneyfor Plainti


69 Delaware Avenue - Suite 1111
Buffalo, New York 14202
Telephone: (716) 852-1111





