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COUNTY OF ERIE


MARK C. POLONCARZ
MICHAEL A. SIRAGUSA
COUNTY AITORNEY


COUNTY EXECUTIVE


DEPARTMENT OF LAW


MEMORANDUM


MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY


JEREMY C. TOTR .


SECOND ASSISTAN T COUNTY ATTORNEY


TO:


FROM:


DATE:


RE:


Mr. Graber:


Robert M. Graber, Clerk, Erie County Legislature


Michelle M. Parker, First Assistant County Attorney


August 16, 2013


Transmittal of New Claims Against Erie County


In accordance with the Resolution passed by the Erie County Legislature on June
25, 1987 (Int. 13-14), attached please find nine (9) new claims brought against the County of
Erie . The claims are as follows:


Claim Name


Ralph Lorigo, et a1. v. Erie County Board of Elections, et a1.
David Kachelmeyer v. County of Erie, et a1.
James Rosebrough alkJa Jamal Fareed v, Erie County Sheriffs Office
John M. Baker v. County of Erie
Tonia M. Johnson, et a1. v. County of Erie
Douglas Wolf, et a1. v. County of Erie, et a1.
Benjamin York v. Central Police Services
Lori Darnley v. County of Erie, et a1.
Nakia N. Walker v. County of Erie, et a1.


MMP:dld
Attachments
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MICHAEL A. SIRAGUSA


ERIE COUNTY ArrORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


August 12, 2013


MICHELLE M. PARKER


FIRST A SSISTANT C OUNTY ArrORNEY


JEREMY C . TO'Ili


SECO ND ASSISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name :


Document Received:


Name of Claimant:


Claimant's attorney:


Baker, John M. v. County ofErie


Notice of Claim


John M. Baker
33 Aberdeen Street
Cheektowaga, New York 14225


Michael C. Scinta
Brown Chiari, LLP


5775 Broadway
Lancaster, New York 14086


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By: ~
Mlelle M. Parker
First Assistant County Attorney


MMP:dld
Enc.


cc: Michael A. Siragusa, Erie County Attorney
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STATE OF NEW YORK
SUPREME COURT


JOHN M. BAKER


vs,


COUNTY OF ERIE


TO: Michael A. Siragusa, Esq.
ERIE COUNTY ATIORNEY
DEPARTMENT OF LAW
95 Franklin Street, Suite 1634
Buffalo, New York 14202


To whom it may concern:


COUNTY OF ERIE


NOTICE OF CLAIM


PLEASE TAKE NOTICE, that the undersigned hereby claim against and the following


in compliance with the applicable statutes of the State of New York.


1. The herein is JOHN M. BAKER, who resides at 33 Aberdeen Street,


Cheektowaga, NY 14225.


2. The Claimant herein is represented by the law firm of BROWN CHIARI LLP,


5775 Broadway, Lancaster, New York 14086-2360.The subject claim is for personal injuries and


medical expenses sustained by reason of injury to Claimant JOHN M. BAKER.


3. The incident giving rise to these damages occurred on or about May 9, 2013 while


Claimant JOHN M. BAKER was operating his vehicle south bound on Union Road AKA SR


277 near the construction site on Union Road at the Route 33 overpass in the Town of


Cheektowaga, County of Erie, State of New York.


- BROWN CHIARl LLP -
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4. The said damages for which claim is hereby made arose in the following manner,


to wit:


Claimant JOHN M. BAKER was driving his vehicle southbound on Union
Road on or about 5/19/2013 in the vacininty of a construction site on
Union Road at the Route 33 overpass in the Town of Cheektowaga when
he was injured by a vehicle being operated by ANDREW J. MERCHANT
which attempted a left tum and turned into claimant. Upon information
and belief, the aforesaid incident was caused by the negligence of the the
County of Erie, by and through its agents, servants, and/or employees, in
failing to properly mark, barricade, or notify the public of the impending
hazard, further failing to render such hazardous condition safe for vehicle
traffic, and further failing to properly inspect, repair, maintain and/or
construct the area so as to result in a save are for vehicles to pass;
negligent in failing to properly design, construct, maintain and/or sign the
aforesaid intersection so as to give motorists in all directions and on all
intersecting roads proper visibility and adequate notice time of other
motorists and their direction of travel and condition existing on the roads
of the respondent, and further in failing to properly design and install
appropriate traffic control devices so as to provide proper warning, speed
control and notification of motorists of the traffic patterns and conditions.
The claimaint herein reserves the right to supplement and/or amend these
allegations, based upon the results of ongoing and further investigation.


S. Claimant JOHN M. BAKER sustained personal injuries to his neck and back.


6. The subject claim is for a sum to be determined by ajury.


DATED: July 24, 2013


- BROWN CHlARI u.p -
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4L~.Bak&


- BROWN CHIARI 1l.1' -







- Page 4-


COUNTY OF ERIE) ss:


On the~daY of July, 2013, John M. Baker. being duly sworn. deposes and says that
he is the claimant in this matter; that he has read the foregoing Notice of Claim and knows the
contents thereof; that it is true to his personal knowledge. except as to matters stated to be upon
information and belief, and as those matters he believes to be true.


Sworn to before me on this
~ day ofJuly, 2013.


vtN-~
Notary Public


MIchael C Scinta
Notary PUblic Stateof NewYork


Qualltled In Erie COU!ltv. ,,_
My CommissIon Explres~ft


- BROWN CHIARI LLP -
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CERTIFICATION


Pursuant to Part 130-1 of the Rules of the Chief Administrator, the undersigned attorney


certifies that, to the best ofmy knowledge, information and belief, formed after inquiry


reasonable under the circumstances, the presentation of this paper or the contentions therein are


not frivolous as defined in subsection (c) of §130-1.1.


Michael C. Scinta, Esq.
BROWN CHIARI LLP


Attorneys for
5775 Broadway
Lancaster, New York 14086-2360
(716) 681-7190 .


- BROWN CHIARI floP -








MICHAEL A. SIRAGl'SA


ERIE COUNTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Frariklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber :


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


August 15,2013


MICHELLE M. P.\RKFR


FIRST ASSISTA NTCnUNTY ATTOR :-<EY


JEREMY C. T OTH


SECOND ASSISTANT COUNTY A n ORSEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Damley, Lori v. Department ofSocial
Services and Erie County


Notice of Claim


Lori Darnley
57 Riverside Street, Lower
Buffalo, New York 14207


Arienne J. Irving, Esq.
William K. Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By: -.J~-J 'y.,1A--t. P.:«:
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Ene.
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IN THE MATTER OF THE CLAIM OF:


LORI DARNLEY
57 Riverside Street
Lower
Buffalo, New York 14207


Claimant


-against-


DEPARTMENT OF SOCIAL SERVICES
95 Franklin Street
Buffalo, New YOlk 14202, and


ERIE COUNTY
95 Franklin Street
Buffalo, New Yolk 14202


Respondents


NOTICE OF CLAIM


PLEASE TAKE NOnCE that the undersigned LORI DARNLEY hereby presents in


accordance with New York Public Authorities Law § 1299-P, this Notice ofClaim and makes


claim against the Department of Social Services and Erie County, and in support thereof alleges:


1. The name of the Claimant is LORI DARNLEY, and she resides at 57 Riverside


Street Lower Buffalo, New York 14207. The attorneys for the Claimant are William K. Mattar,


P.C., 6720 Main Street, Suite 100, Williamsville, NY 14221-5986.


2. The nature of the Claim is one to recover damages for personal injuries and


conscious pain and suffering, change of lifestyle, loss of enjoyment of life, general and special


damages, medical expenses and property damage and all other damages allowed by law resulting


from the injuries suffered by the Claimant, LORI DARNLEY, as a result of the negligence of the


Department of Social Services and Erie County.







3. The incident which forms the basis of the claim herein occurred on Wednesday,


June 5,2013 at 57 Riverside Street Buffalo, New York. On that date and at that time, the Claimant


LORI DARNLEY was walking down the stairs in her apartment building, Hopeful Holdings which


is part ofSection 8 housing, when she fell due to impromper and negligent maintenance and care of


the stairs causing the Claimant, LORI DARNLEY, to be violently thrown forward, resulting in her


suffering bodily injury.


4. That as a result of the foregoing, the Claimant LORI DARNLEY sustained very


serious and substantial injuries, including right knee pain, left ankle pain, abdominal pain and other


injuries which necessitated emergency medical attention, These injuries may be of a permanent or


indefinite duration, and the Claimant LORI DARNLEY has been and may be forced to expend


sums of money for hospitals, doctors, and other medically related expenses. Other injuries will be


disclosed as revealed through diagnosis by treating physicians and ether medical personnel.


5. That the said injuries were occasioned as a result of the negligence of the


Department of Social Services and Erie County, in failing to inspect and confirm the Section 8


property was within building codes and being properly maintained, managed, operated, and/or


controlled.


WHEREFORE, the Claimant LORI DARNLEY requests that this claim be


allowed and paid by the Department ofSocial Services and/or Erie County.


PLEASE TAKE FURTHER NOTICE, that unless said claim is adjusted and paid


by the Department of Social Services and/or Erie County within thirty (30) days from the date of


service of the Notice of Claim, said Claimant intends to commence an action in the Supreme Court


of the State of New York against the Respondents, seeking a sum which exceeds the jurisdictional







limits of all lower courts which wouldotherwise have jurisdiction, togetherwith interest, costs and


disbursements.


DATED: August 1,2013


~.~.
Arienne J. ·s""=~q:=----------


~LI~ T~
Attorneys for Claimant
Office and Post Office Address
6720 Main Street, Suite 100
Williamsville, NY 14221-5986
(716) 633-3535







,


•


VERIFICAnON


STATE OF NEW YORK )
COUNTY OF ERIE ) ss:


LORIE DARNLEY, being duly sworn, deposes and says that he is the Claimant in the


above-titled action, that she has read the foregoing Claim and knows the contents thereof, that


the same is true to the knowledge of your deponent, except as to those matters alleged to be


stated upon information and belief, and as to those matters, she believes them to be true.


TAMARA L.WAGNER
NotaryPublic, State of New York


Qualified in ErieCounty rU
. MyCommission Expires O8Il0/20.l.:t








MICIIAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


August 13,2013


MICHELLE M. PARKER


FIRST ASSISTANT COUNTY ATTORNEY


JEREM'r C. TOTH


SECO ND ASSISTANl COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Johnson, Tonia v. Adriane M. Harris,
Mieshia S. Jones and County ofErie


Summons and Complaint


Tonia Johnson
99 Henrietta Avenue
Buffalo, New York 14207


J. Michael Hayes, Esq.
69 Delaware Avenue
Suite III I
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld


Ene.


By: &~.p~
Michelle M. Parker
First Assistant County Attorney
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


TONIA JOHNSON
99 Henrietta Ave.
Buffalo, New York 14207


Plaintiff,
vs.


ADRIANE M. HARRIS
23 Cornwall Avenue
Buffalo, New York 14215


MIESHIA S. JONES
95 Cambridge Avenue
Buffalo, New York 14215


COUNTY OF ERIE
Rath Building
95 Franklin Street
Buffalo, New York 14202


Defendants.


TO THE ABOVE NAMED DEFENDANTS:


AMENDED
SUMMONS


Index No: 2013001375


Filed in the Erie
County Clerk's
Office on.: _


ACTlOfs~ ~&JtD
1;;_ INGS


AUG 07 2013


C&~~,cSOOUNrY
FF/ce


YOU ARE HEREBY SUMMONED, to answer the complaint in this action, and to serve a
copy of your answer, or, if the summons is not served with a complaint, to serve a notice of
appearance, on the Plaintiffs attorney within twenty (20) days after service of this summons,
exclusive ofthe day ofservice, or within thirty (30) days after completion ofservice where service is
made in any other manner than by personal delivery within the State. In case of your failure to
appear or answer, judgment will be taken against you by default for the relief demanded in the
complaint.


Erie County is designated as the place of trial on the basis of the residence of the Plaintiffs
who reside in Erie County, New York.


DATED: BUFF ALO, NEW YORK
August 7,2013


AssistantCountyAttorney







- .' .
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


TONIA JOHNSON,


vs.


ADRIANE M. HARRIS,
MIESHIA S. JONES and
COUNTY OF ERIE


AMENDED
COMPLAINT


Index No.: 2013001375


..


The Plaintiff, TONIA JOHNSON, by her attorney, J. MICHAEL HAYES, for her complaint


against the Defendants, ADERIANE M. HARRIS, MIESHIA JONES and COUNTY OF ERIE,


herein alleges:


1. Presently and at all times hereinafter mentioned, Plaintiff, TONIA JOHNSON, was a


resident of the City of Buffalo, County of Erie and State ofNew York.


2. Upon information and belief, presently and at all times hereinafter mentioned, the


Defendant, ADRIANE M. HARRIS, was a resident ofthe City ofBuffalo, County ofErie and State


ofNew York.


3. Upon information and belief, presently and at all times hereinafter mentioned, the


Defendant, MIESHIA S. JONES, was a resident of the City of Buffalo, County of Erie and State of


New York.


4. Upon information and belief, the COUNTY OF ERIE, is a municipal corporation


existing by virtue of the Laws of the State of New York with offices for the transaction ofbusiness


located in the COUNTY OF ERIE, State of New York.


5. Upon information and belief, at all times hereinafter mentioned, on or about


November 18, 2012, the Defendant, MIESHIA S. JONES, was the owner of the 2008 Dodge motor







Upon information and belief, the COUNTY OF ERIE claims a recovery right and/or


vehicle bearing New York State license plate number FSS7986.


6. Upon information and belief, at all times hereinafter mentioned, on or about


November 18,2012, Defendant, ADRIANE M. HARRIS, was operating the aforementioned 2008


Dodge motor vehicle with the permission and consent of the owner, Defendant, MIESHIA S.


JONES.


7. Upon information and belief, it will be claimed that on November 18, 2012 at


approximately 2:05 p.m., at the intersection of East Ferry and Humboldt in the City of Buffalo,


County of Erie and State of New York, a motor vehicle owned by the Defendant, MIESHIA S.


JONES and operated by the Defendant, ADRIANE M. HARRIS, came into contact with a vehicle in


which Plaintiff, TONIA JOHNSON, was a passenger.


8. Upon information and belief, it will be claimed that the aforesaid incident was caused


and contributed to due to the negligence ofthe Defendants, ADRIANE M. HARRIS and MIESHA S.


JONES.


9.


"lien" out of any resolution in the above matter by virtue of medical expenses it claims to have


incurred.


10. Upon information and belief, the Defendant, COUNTY OF ERIE, is a necessary party


to this action in that, for and before complete recovery may be accorded, the Defendant, COUNTY


OF ERIE's, claims for medical reimbursement must be considered, finalized, allocated and


determined by way of compromise, settlement and/or Court determination and said Defendant has


refused to join as a party plaintiff.


II. Upon information and belief, this action falls within one or more of the exceptions


enumerated in Article 16 of the CPLR and/or said article is inapplicable to the within action.


12. As a result of the foregoing, the Plaintiff, TONIA JOHNSON, sustained severe and







..


serious personal injuries including a "serious injury" and economic loss in excess of"basic economic


loss" as defined by Article 51 of the New York Insurance Reparations Lawall to her damage in a


sum in excess of the jurisdictional limits of the lower courts of this state.


WHEREFORE, Plaintiff, TONIA JOHNSON, demands judgment against the Defendants,


ADRIANE M. HARRIS and MIESHA S. JONES, in a sum in excess ofthe jurisdictional limits of


all lower courts in the State of New York together with the costs and disbursements, and further


demands than allocation ofproceedslrecovery, ifany, between Plaintiff, TONIA JOHNSON, and the


COUNTY OF ERIE and for such other and further relief as this Court deems just, proper and


equitable.


DATED: BUFFALO, NEW YORK
August 7, 2013


ELHAYES


69 Delaware Avenue - Suite 1111
Buffalo, New York 14202
(716) 852-1111








MICll .\EL A. S IRAGl:S A


ERIE COUl'.'TY A rrORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


August 1,2013


MICHELLE M. P ARKER


F IRST A<;SISTANTCOUNTY ArrORl'.'EY


lERE~1Y C. TOTH


SECOND ASSISTANT COUNTY ATroRNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following :


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Kachelmeyer, David v. County ofErie,
Erie County Department ofPublic
Works, Village ofLancaster, Town of
Lancaster


Notice of Claim


David Kachelmeyer
30 Edgewood Road
Lancaster, New York 14086


Denis J. Bastible, Esq.
Cellino & Barnes , P.e.
350 Main Street
2500 Main Place Tower
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene.


By: I h1\' c /VJGL.... ~vv (C'-..
i Michelle M. Parker
First Assistant County Attorney
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE
*************************************************


DAVID KACHELMEYER


Claimant,


v.


----? COUNTY OF ERIE
ERIE COUNTY DEPARTMENT OF


PUBLIC WORKS
VILLAGE OF LANCASTER
TOWN OF LANCASTER


Respondents,


*************************************************


This paper received at the
Erie ~~Qty ~ttomey's O~ce
from ~'\ t.vv ~_ .~ ~


th;)\r[ ~Of ' " 20.ut»at _ . am.lp.m. .


' r ~ ~ ~/~ .


~~t COunyttoniey


NOTICE ~CLAIM


PLEASE TAKE NOTICE, that the above named claimant claims and


demands from the respondents, County of Erie, Erie County Department of Public Works,


Village of Lancaster and Town of Lancaster, recompense for personal injuries and


damages sustained by claimant by reason of the wrongful, negligent and careless acts


and omissions of the respondents, their agents, servants and/or employees, and in


support there of, the claimant states:


1. Claimant's address is 30 Edgewood Road, Lancaster, New York


14086.


2. The claimant is represented by Cellino & Barnes, P.C. with offices


located at 2500 Main Place Tower, 350 Main Street Buffalo, New York 14202, telephone


(716) 854-2020.







3. That on June 12, 2013 at approximately 4:00 p.m., David


Kachelmeyer was riding his bicycle in a northerly direction on Sixth Street in the Village


of Lancaster and was riding along the west side of the road when his bicycle rode into a


sewer grate which was located at a significantly lower depth than the surrounding


roadway. He was caused to be thrown from his bicycle to the ground and sustained


physical injuries which included a fractured right clavicle. This injury caused the need


for open reduction internal fixation surgery.


4. By virtue of the negligence of the employees, agents or servants of


the County of Erie, Erie County Department of Public Works, Village of Lancaster and


Town of Lancaster, claimant has incurred medical and hospital expenses, which are to


date undetermined and will incur loss of earnings, impairment of health and permanent


injuries.


5. Upon information and belief, claimant will be obligated to incur further


medical expenses including drugs, medicines and prosthetic devices, the amount of which


cannot be reasonably calculated at this time.


6. Upon information and belief, respondents are the entities


responsible for constructing, maintaining and repairing the road commonly known as


Sixth Street in the Village of Lancaster, County of Erie and State of New York.


7. The respondents had actual and constructive notice of a sewer


grating depressed below the roadway in front of 73 Sixth Street.


2







8. The respondents created the aforementioned dangerous and


defective sewer grate condition by applying asphalt on top of the existing roadway


which caused the level of the roadway to be raised above the level of the sewer grate.


TAKE NOTICE that claimant demands payment of his claim as set forth


above.


DATED: Buffalo, New York
July 3,2013


Yours, etc.,


CELLINO & BARNES, P.C.


BY:~~
Denis J. Bastible, Esq.
Attorneys for Plaintiff
2500 Main Place Tower
350 Main Street
Buffalo, NY 14202-3725
(716) 854-2020


3







5TATE OF NEW YORK
COUNTY OF ERIE
CITY OF BUFFALO


)
: 55.:
)


VERIFICATION


David Kachelmeyer, being duly sworn, deposes and says that he is the


plaintiff in the within action; that he has read the foregoing Notice of Claim and knows


the contents thereof; that the same is true to the knowledge of the deponent, except as


to the matters therein stated to be alleged on information and belief, and that as to


those matters he believes them to be true.


ci1rli~~
David Kachelmeyer


5TATE OF NEW YORK
COUNTY OF ERIE
CITY OF BUFFALO


)
: 55.:
)


UNOAPOm
Natlly PuIlUc • 811II of YDrII


NO.01P011....
Quallfttcllll c~


My Commls'lon Explln ..!JJ


On the g day of , in the year 2013 before me,
the undersigned, personally appeared Davi Kac meyer, personally known to me or
proved to me on the basis of satisfactory evidence to be the individual whose name is
subscribed to the within instrument and acknowledged to me that they executed the
same in his capacity and that by his signature on the instrument, the individual or the
person upon behalf of which the individualact:": the instrument.


~~
Notary Public/Commissioner of Deeds








MICHAEL A. S IRAGl'SA


ERI E CO UNTY ArroRNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY ExECUTIVE


D EPARTMENT OF LAW


August 1,2013


\
I


:'v1 ICHELLE M. PARK ER


FIRST Ac;!>(STANTCOUNTY ATTORNEY


JEREMY C. TOTH


SLCOND ASSISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Lorigo, Ralph and Remy C. Orffeo v.
Erie County Board ofElections, et al.


Order to Show Cause


Ralph C. Lorigo and Remy C. Orffeo


Augello & Matteliano
17 Court Street, Suite 200
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene.


By: !~dVv L L \. /)C7vflc_
Michelle M. Parker
First Assistant County Attorney
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At a term of the Supreme Court
of the State of New York held in
and for the County of Erie in the
G}tY_Qf Buffalo, New York on the
:>u day of July, 2013


PRESENT: HON. JOHN A. MICHALEK, i~:8'
Justice Presiding


STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE
In the Matter of the Application of
RALPH C. LORIGO and
REMY C. ORFFEO,


Petitioners,


PAl 0
CHECI< CASHI__-


JUL 30 2013


ER\E COUNTY
CLERK'S OFFiCe


vs.


LORNA L. STRESING,
JOHN T. HOLDER,
SEAN J. HANLEY,
PATRICK KEEM,
and
ERIE COUNTY BOARD OF ELECTIONS,


Respondents.


For an Order Pursuant to Section 16-100,
16-102 and 16-116 of the Election Law,
Declaring Invalid the Opportunity to Ballot
Petition Purporting to Provide an
Undesignated Write In Candidate as
Candidate for Supervisor of the Town of
Orchard Park, County of Erie, State of
New York, in the Conservative Party
Primary Election to be held on September
10, 2013 and to Restrain the Board of
Elections from Printing and Placing Said
Undesignated Write In Candidate upon the
Official Ballots of such Primary Election


ORDER TO SHOW CAUSE


FI LED
ACTIONSs PROCEEDINGS


,HII 302013


ER IE COUNTY
CLERK'S OFFIC E


t.
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Upon the annexed Petition of RALPH C. LORIGO and REMY C. ORFFEO, duly


verified the 29th day of July, 2013, and upon a copy of the original Conservative Party


Opportunity to Ballot purporting to provide an undesignated write in candidate as a


candidate for public office as Supervisor of the Town of Orchard Park, Erie County, State


of New York, and upon all of the proceedings heretofore had herein;


Let the Respondents named above show cause before this Court at a special term


~f ~Iection Proceedinqs, ~ be held at the Supreme Court located ~1!~':;/i ~_.\..
'\6 1~ c l , { \A.' ,1 c( ''+1..: l:?n v {:::' , : '1 . c.x:


?-j \K. ~ \ ~' ..\'-" ('")\I ~-'-:- r') \,':'1 # ('U , Part ...-.... L , in the City of Buffalo, New York, on the
r ./ \':'i ', L ' ( \ r ,""
~ Jlcray of August, 2013, at~~~. of that day or as soon thereafter as counsel can be


heard, why an Order should not be made and entered herein:


1. Declaring insufficient, defective, invalid, null and void the Opportunity to Ballot


Petition filed with the Erie County Board of Elections, purporting to provide an


undesignated write in candidate as particularized in the annexed Petition as a candidate


for September 10,2013 Conservative Party Primary Election; and


2. Enjoining, restraining and prohibiting the Erie County Board of Elections from


printing and placing a write in candidate designation on the official ballots to be used at the


September 10, 2013 Conservative Party Primary Election for public office as Supervisor


for the Town of Orchard Park, Erie County, New York, and why the Petitioners should not


have such other and further relief as to this Court may seem just and proper; and it is


further


ORDERED, that the Respondent, ERIE COUNTY BOARD OF ELECTIONS, be and
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is hereby ordered and directed to produce upon the hearing of this Order to Show Cause


and on all adjournments thereto, the aforesaid Opportunity to Ballot Petitions, cover sheets


and amended cover sheets and any other documents purporting to designate and/or


nominate the said Respondents, together with proof of service upon the Respondents, the


permanent personal voter registration poll records of voters, and computer generated


registration lists for the last four (4) years for the Town of Orchard Park, County of Erie and


State of New York.


SUFFICIENT CAUSE APPEARING THEREFORE, leave is hereby granted to the


Petitioners to submit, upon the return date of this Order to Show Cause, and any


adjournments thereof, and the argument thereof, such additional evidence, exhibits, and


other proof as may be necessary.


SUFFICIENT CAUSE APPEARING THEREFORE, it is further


ORDERED, that service of a copy of this Order, together with a copy of the papers


upon which it is granted, on the Respondent. Erie County Board of Elections, be made by


leaving a copy of said Order and papers at the general office of said Board of Elections in


Buffalo, New York or by deliviering same to anyone of the Comissionsers of Elecions of


the said Baord of Elections, on or before July 30,2013 and it is further


ORDERED, that service of a copy of this Order, together with a copy of the papers


upon which it is granted, on the Respondents, be made either by delivering the same to


such Respondents personally pursuant to CPLR §308(1) on or before the 30th day of July,


2013 or by enclosing the same in a securely sealed and duly pre-paid wrapper, by
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overnight delivery, addressed to such Respondents at the address set forth in the


Opportunity to Ballot Petition filed with the Erie County Board of Elections on or before the


30th day of July, 2013 (with proof of such mailing); and that such service shall be deemed


due, timely, good and sufficient service thereof, and such service shall constitute sufficient


notice thereof, and it is further,


GRANTED
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE
In the Matter of the Application of
RALPH C. LORIGO and
REMY C. ORFFEO,


Petitioners,


vs.


LORNA L. STRESING,
JOHN T. HOLDER,
SEAN J. HANLEY,
PATRICK KEEM,
and'
ERIE COUNTY BOARD OF ELECTIONS,


Respondents.
For an Order Pursuant to Section 16-10.0,
16-102 and 16-116 of the .Election Law,
Declaring Invalid the Opportunity to Ballot
Petition Purporting to Provide an
Undesignated Write In Candidate as
Candidate for Supervisor of the Town of
Orchard Park, County of Erie, State of
New York, in the Conservative Party
Primary Election to be held on September
10, 2013 and to Restrain the Board of
Elections from Printing and Placing Said
Undesignated Write In Candidate upon the
Official Ballots of such Primary Election


VERIFIED PETITION


Index No:~O1:)'222q


TO THE SUPREME COURT, ERIE COUNTY, NEW YORK:


Your Petitioners, by and through their attorneys, Augello & Matteliano, LLP,


respectfully show to this Court and allege:


1. That at all times hereinafter mentioned. your Petitioner, Ralph C. Lorigo, was


and still is and enrolled member and Chairman of the Erie County Conservative Party and


~as and still is a duly qualified voter of the State of New York.


2. That at all times hereinafter mentioned, your Petitioner, Remy C. Orffeo, was







and still Is a member of the Erie County Conservative Party, and Town Chairman of said


party for the Town of Orchard Park, and was and still is a duly q!Jalifiedvoter of the State


of New York. and resides in the Town of Orchard Park, and is entitled to vote In the


September 10. 2013 Conservative Party Primary Election in the Town of Orchard Park,


County of Erie and State of New York.


3. That at all times hereinafter mentioned, the Respondent. ERIE COUNTY


BOARD OF ELECTIONS, was and is charged with the responsibility of supervision of the


conduct of official elections held in Erie County, including the duty of receiving and filing


designating Petitions for public office Iocatedentlrely within Erie County, the review·and


determination of Objections and Specifications of Objections to such Designating Petitions,


notification of a Determination of Non-Compliance maintaining the permanent personal


voter registration poll records of voters and official maps for all election districts located


within Erie County, and the preparation of official primary election and general election


ballots for use in Erie County.


4. Upon information and belief, the said Board of Elections may not yet have


made a determination as to whether the Petition complies with the cover sheet and binding


requirements pursuant to the Election Law of the State of New York and the Rules and


Regulations of the State of New York Board of Elections and the Erie County Board of


Elections.


5. The matters raised herein are exclusively within the jurisdiction of this Court


and should be heard and determined by this Court.


6. Upon information and belief. that the aforesaid alleged Opportunity to Ballot


Petition filed by, or on behalf of, Respondents, is insufficient, ineffective, false, fraudulent.
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and invalid, and does not conform to the provisions of the Election Law and other laws of


the State of New York, and the Rules and Regulations of the New York State Board of


Elections and the Erie County Board of Elections, and is null and void by reason of the


facts and allegations set forth herein, including but not limited to, not containing the


minimum number of required valid signatures of enrolled Conservatives for the respective


Candidate in each primary election and the Respondent, Erie County Board of ~Iections,


should be restrained and enjoined from allowing said Respondents from writing in an


undesignated candidate upon the official ballots of said primary election. Attached hereto


as ExhibitA are copies of the filed Opportunity to Ballot Petitions filed with the Erie County


Board of Elections.


7. Upon information and belief, the Opportunity to Ballot petition designating a


committee of the Respondents for notice of an undesignated write in candidate for the


office of Supervisor is invalid by reason of the following facts:


a. That the Petition does not contain the minimum number of required


valid slqnatures ofenrolled Conservatives to support an undesignated


write in candidate in the primary election; and


b. That the signors of the purported Petition did not declare or swear to


the notary public or commissioner of deeds who secured their


signatures that the statements contained therein were true.


8. Upon information and belief there are 497 enrolled Conservative Party


members in the Town of Orchard Park and signatures of 5% of the total enrollment, i.e.,


25 valid and proper signatures are required for the Opportunity to Ballot Petition to be valid.


9. Upon information and belief, based upon the Petition at issue, none of the
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purported 76 signatures collected have been properly sworn or declared. Therefore, ·the


Petition should be declared invalid.


10. Since the Respondent, Erie County Board of Elections has heretofore chosen


not to make a ruling on the disqualification of signatures based upon a failure to properly


swear the signors, a question of law Is presented for this Court.


11. Upon information and belief, that in other respects, many of the signatures


and sheets may not be counted as valid; and that, in other respects and upon lnformatlon


and belief, the signors to the purported Petition, the Candidates and the subscribing


witness were parties to fraudulent conduct; and upon information and belief, by reason


thereof and on the basis of the allegation heretofore set forth herein, the said purported


Opportunity to Ballot Petition is permeated with fraud so as to vitiate it in its entirety.


12. That, in accordance with prior decision of this .an other courts, Petitioners


retain the right to submit proof establishing the invalidity of individual signatures and sheets


on the purported Petition not heretofore objected to, and of the purported Petition itself, for


reasons not heretofore specified, and Petitioners intend to exercise such right.


13. That your Petitioners request leave and reserve the right to submit, upon the


argument and hearing of this application, evidence by way of affidavits, testimony and


documentary proof to substantiate and support this application.


14. That Petitioners request the Respondent, Erie County Board of Ejections, to


produce upon the argument and hearing of this application, the aforesaid Opportunity to


Ballot Petition, cover sheets and amended cover sheets, identification number application


forms and any other documents purporting to designate a write in candidate, together with


proof of service upon the Respondent contact persons designated therein, the permanent
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personal voter registration poll records of voters, computer generated, registration lists for


the last four (4) years and the official maps for the Town of Orchard Park, Erie County,


State of New York, and records provided for in the annexed Order to Show Cause.


15. Other than this proceeding, your Petitioners have no adequate, sufficient or


effective remedy at law.


16. In order to effect immediatelypersonal service of the annexed Order to Show


Cause and this Petition on the Respondent, Erie County Board of Elections, the


commissioners of whom are required at various times to be on official business in places


other than their official business offices, it is respectfully requested that this Court direct


that such service may be made upon any commissioner of elections, or at the general


office of the said Board of Elections in Buffalo, New York.


17. The Petitioners request leave to effect service of a copy of the Order to Show


Cause, together with a copy of the papers on which it granted; upon Respondents other


than by personal service because:


a. This proceeding must be instituted on or before July 30, 2013;


b, petitioners.may, despite diligent efforts be unable to effect personal


service upon such Respondents on or before such date, because


such Respondents may purposefully absent themselves from their ·


homes or places of business;


c. Petitioners are advised by their attorneys that in election matters


governed byArticle 16 of the Election Law, orders granting alternative


methods of service are routinely granted by this Court in accordance


with statute and prior decisional case law.
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18. In order that issues with respect to the allegations of this Petition be joined


expeditiously, it is respectfully requested that the Court fix the time within which the


respective answers of the Respondents shall be served upon your Petitioners.


19. No previous application by Petitioners has been made for the relief sought


herein or for the Order to Show Cause hereunto annexed, or for any similar relief.


WHEREFORE, your Petitioners respectfully pray for the relief requested in the


annexed Order to Show Cause and for a final Order granting the relief prayed for in the


sald Order to Show Cause and for such other and further relief as this Court may deem just


and proper.
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STATEOF NEW YORK
COUNTY OF ERIE : SS:


On the 29th day of July,2013, the undersigned, a notarypublic in'and for the State
of NewYork, personally appeared RALPH C.LORIGO, personally known andknown to me
or proved to me on the basis of satisfactory evidenceto be the individualwhose name is
subscribed to theattached instrument andacknowledged to methat heexecuted the same
in hiscapacity, and that by hissignature on the instrument, the individual, or the personon
behalf of which the individual acted, executed the Instrument.


STATEOF NEW YORK
COUNTY OF ERIE : SS:


.·ftl u./' " ,( '; ~f~.~-I/'1ij!{· -,
Notltry Public .


MARY A. MAKOWSKI.
Notary.PUblic, Stal~.,of New.·Y~


M 'i:J:igJ.2~&o1u.Y- .. J ' • • • ~.... . ~_


On the 29th dayof July,2013, the undersigned, a notarypubllc in and for the State
of NewYork, personally appeared REMYC. ORFFEO, personally known andknownto me
or proved to me on the basis of satisfactory evidence to be the individual whose name is
subscribed to the attached instrument andacknowledged to methat heexecuted thesame
in his capacity, and that by hissignatureon the instrument, the individual, or the personon
behalf of which the individual acted, executed the instrument.


))ltl{lj II )liUb"-l?-JF0 \
NotaryPublic


MARY A. MA~QWSK! ; .
Notai:yP,~~liCI .Stal~pf'N~~JQ~. .
. Qu.ah~~d In ~~te~ounfj ·. 0' / LJ


My .90!DtniSSlon.Expires 0613012 u.. -1..







EXHIBIT A







Opportunity to Ballot - Conservative Party IJ.r,
I. the undersigned. do hereDy statethai I am a duly enrolled volerof the Conservative Partyand enlltl 0 ole at the fl'lXtprimaryelection
of such party, thai myplace of residence is truly staled oppositemy signaturehereto, and I do hereby request an opportunity to write in
the name of an undesignaled candldale or candidatesfor nomination to the pUblic ottice or offices or for election to tne party position or
positions , in the political unn or units of representation hereinafterset forth, of such partyto be voted on the 10' day of September, 2013.
as hereinafterspecified,


Publie Offiee(s)orParty Position(s) Poillical Untt or Und of Represfonlation


Supervisor Town or On:hllrd Park
Cuunly or Erie.,Stale of New York


I do nereby appoint (insert the namesand address.... ofalleasllnree pB~ons. all ofwhom"hallbeenrolled VOlea ofsaid party' :
Lorna L SUBSing. 6 Highbrook Coud. Orchald Park. NewYork 14'27
John T. Holder JII , 6 GreellWllCliDrive. Orc/ulid PatI<. New'fork14127
Sean J. Hanley, 66 Covenlry ulne. Orchard Park.NeW York 14127


as a committee upon whom notices are to be served in acCordance with the provisions of tne election law.
In witness Whereof, I have hereunto set my hand, the day and yearplaced oppositemy signature.


77./'}/1 .I.. It" r - A7/ 5"/- ~ \fdrrl" L~


8 "7.-f'J.-:1g . P'J",,(J YJl'UA >f'hV':'\. '!;O?? l/;t.-rT .:L.r7. ./~


Town or
City


O,CI\IIrd Park


OrmatlfParIt


0rcl1llnI Park
.......


OrclllltelPlItk
....


Otdlato Park ~
a_Park ."


O","",d Patk ~
It l l. . Orcnlld Plitt ::0


OtCho"d PiIIK"· .. "_


O,tIlatll Park d
0tdl8tlI Park :;
On:tl.rd Park =j
O/tllalll Patk ~
Ottll8ld Park 0
OnNrGP,"" :n
o~p,"" 0
O,tllatel Par:k ~
OrduotelPari< m
Orchard Pa rk m
Ortllard Park ~
Oitnard Park 0
OrcnanfP.,k ~
O«lla-d F!ark o
Orcnard Patk ~
On:tlard Park -<


ResidenceFullName 01SignerDlle
2013


10 ,.n-/1 I'JL,J),~ (~ l .J / JLj W~vi'~v...A 0/1.
11 "'1-/1·/'3 " ~_:a. A.:! "-'-J ,/L! /J-oJ PrJ/,M W ,'(! ~ 72-..
12 "7.../'l,-. n y~ .J J;.~ ,!f>::-- -1:)_ // (L ,~ IIK f) R .
13 ......,_I'\~ / "1, f1~ \ \ " l\ tl , ,~(/r:O..A ~ () /ClC, f!,1.- I" ~ R..P1.
14 '1 - \l' r'? 1""Yll f1h 1;" {j - In JI., .A-b CJ 11 /I., ""-,f',,U /J/\.
IS -" ('). t"\ J--¥.. ~if.J .t \ ./ __ '-rIA / _k,.,..r,~h 41/'''
16 '. /'I-I'l, C·/>J;/..(. -' ioU~ 059 In I~ ....4", J----'


7 1_1'\-'" r'/Jd -Il All I D/iL ('L 'J.:J c-..IC-J> ~v..(>


..
::


____________________ (residence address).


Eachof the individuals whose names are subscribed to this petitionsheet containing (fill Innumber) signatures. subscnbed
the same In my presence on the dates above indicated and identified himself Dr herself to be the individual Whosigned this sheet


I understand that this statement will be accepted for all purposes as the eqJivalimt of an affidavit and, if it contains a matenal false
statement, shall subject me to the same penalties as jf I had been duly sworn.


II
I


II Sheet #Erie


County:Townor City:


Signatureof Witness
V\'ltnesf.identification Information: Tne1oUowll1; mtormatJon musttie complete(! p"tlr to fling "-,,tn tne DOiUd01 ctieetionsInoreerformlS pe:ttJOtl Sneel to De valid


Date: , 2013







Opportunity to Ballot - Conservative Party
I, the undersigned,:do herebystatethat I am a duly enrolled voterof the Conservative Partyand entitled to vote at the nexl primary election
of suchparty, thatmy place of residenceis truly staled opposite my signaturehereto, and I do hereby request an opportunity to write in
the name of an undesignated candidateor candidatesfor nomination to the public office or officesor for election to the partyposition or
posihons, in the poldlcalunit or units of representation hereinafterset forth, of such party to be votedon the 10" day of September, 2013,
as hereinafterspecified,


Public OfficelS) Of Party Pes lionts) Polil'cal UnU or Unit ofR~presenlation


Supen'\sor TOWDof Orcllard Pari'
CUUDly or £ric, Slate .. r NewY"rl,


I do hereby appoint (Insertlhe names and alldresses ofatleaslll1ree persons,allof whom&hall be enrol led votersofsaid party):
I.oma L Sttesing. 6 H.ighbrook Court, Orchard Park, New York 14127
JOhn T. Holoer III, 6 Greenwood Drive, Orchard Park, New Yol1< 14127
Sean J, Hanley, 66 Covenlty !..ane, Orchard Pari<, New Vorl< 14127


as a committee upon whom notices are to be served in accordancewith the provisions of the election law.
In witness whereof, I have hereunto set my hand, the day and year placed opposite my signature,


Town at
Crtv


O'rCIIDIG Pat!<


On:!"mSPurk ..
Orc.'l3rdPark ....
O1cI1Btd Park


....
~BtdPa rX ~
Orcll~P.rk -0


Or_Pari< ~
OreNld Pari< ::0
6tchardParll --


~
OrdIard Purl< 0
Orctlatll Park ~
C,chanl Pa'" -I
DreIlat~ Park ...::
On:tlatd Pari< 0
OtClllld Pant =Ii
Orenard Par. CJ


OrcllBtd Park ~
OrCllDlllParlc m
Ort:lWd Pa.. m
On:tlatd Par. ~
Ordlard Park 0
Or_PII' ~
On:nard P.." C1
OrCIIDId Park ~
Otellard Park -<...........


Residence


, 2013


...!U~ 01 SignerDale
2013


40" ,"I f:=l j.//-fJ1;fI ~~J7../ z.."1 ~ lrtH' JIlA ..
5 7·/~-/.:I:,. ff. ';2'""./ -~ ~ J.H..wT7-l-c~£. ),12.


10 .. ~. i'3 () iL I J I'r ~ -::J"VN ,rEft- ~.


11 'f Iff//-3 r/h ) .. -' /.0:1/..1 -" IJ-L ..
lf1'Ir.tJf' /j / J)ttU-!. d//U - -~ Co 6)"5. r,d. ~A.A"~ ill


IDate: JVL-I /4.


141-1L)../~ I-Ji/~-;;~IO. ~,n.l1.." JI s"b3S ~owSL-~ .t2.:\:).
15 .., . Jl-I. I,) ,,/ " . .., ... 'II m.a-,JlJJ. S3t!)$"' 7>0.W EA.!> ~.


167-ILl-\17 1"'1 ~....._ln'V~ .ei> b~ o\d O~k1"'cJ L.,..


21~~,~: J'; (.~ ..".. flJL _ ,J ·? 7 1 2. :BA-JC~ tZf'5,_
22-,. /1( / I~ .n~ II jf_)-z ,(") --... ~~ ) -. h t:l.t1P_., Q..
231..... "f, It., ~ "~'f?.ff\J,.,k,.. DF "
4 --t -+ --:- +-.....;.__~


25, -.-...L- .l.- .,..- --1 _


. l.EtIWIO 19 0CNn
STATEMENT OFWITNESS NOTARY PUBUC, STATE OFIEWYOIIIK


I, (name ofwrtness) state; Iam a d41y qualifiedvote'i.&f~~~gn enrolled
veter etthe ConservaUve Party. I now reside at _


___________--------- (residence address).


Each of the individualswhose names are subscribed10thispetition sheet contaIning (fill innumber) signatures,subscribed
the same in my presence on the dates above indicated and identified himself or herself to be the individual who s;gned this sheet.


I understand that this statement will be accepted for all purposes as the equivalent of an affid;!\~t and, if it contains a material false
statement, shall SUbject me to the same penalties as if I had been dUlysworn.


,I.,IISheet# .Ene


Signature of W'tness
Witness Ij entmcatlon Information: The fallOY/Jr.g mtorrnallon mustb! compJ~ledpnor Ie fllLn9 Wlm me beltC of eieeucnsin orcer 'or !JUs pehl,onsheello be v.....::t


Town or City: County:


Date: , 2013







Opportunity to Ballot - Conservative Party
I, the undersigned;' do hereby slate that I am a dUlyenrenec voterof the Conservative Party and entitled to vote'at the'next pnmowy election
of such party, that my place of residence is truly stated opposite my signature hereto. and .1 do hereby request an opportunity to write in
the name of an undesignated candidate or candidates lor nornmatlcn to the PUblicoffice or offices or for election to the party position or
pos~ions, in the political unn or units of representation hereinafter set forth, of such pany to be voted on the 10" day of September, 2013 .
as hereinafter specified,


Public Ollice(s) or Pany Positionrs) PolincaJUnlt or Unit of Represenlalion


Supervisur Town of Or<h~rd Park
COUlll)' of Erie, SIote of Now York


I do hereby appoint lin'BIIlhe names anda~ressel of 81 leasl Ihree pel$ons, all or whom shallbe enrolled veiers of ,aid pany) .
Lom.L. Stresing, 6 HlghCrook C9ull,Or¢ard Pillk, New York 141?1
John 1: Holder Ill, 6.GreenwoOdDrive,Orchard PDtl<, New YOrl< 14127
Sean J. Hanley, 66 CovenlryLane:OrchardPark, NewYo", 14127


as a committee upon whom notices are to be served in accordance with the prov isions of the election law.
In witness Whereof, I have hereunto set my hand, the day and year placed opposite my signature.


OBle
2013 Full Name 0; sillner Residence ToWn or


Clly


......


m


o


rT'l


o


u


Or:hard Patll


OrcharD PaIll


OrChard Pari<


Orcnard Pm


OrchardPark


0n:il.I rd PatO


Orthard Pall<


OrctlardPall<


Orcnalll Pa",


Orc1lllrdPIlll


0rdllUi1Park


On:lJard Park


Orc1lllrdPall<


Ordlalll ParI<


O,chDtd Pm


OrchardPall!


Orchardpane


VI
4 - .., ,? -. m .
5'7-J.-1.3 If iff/I .rJLOA • /0.\ /A,.\(I~I'J(Q


8-----+--- -t- ~---_F


Ce~n.etC..\" o..e ., Dw FoIkrwt", Sr....ens.: :


STATEMENT OF NOTARY PUBLIC OR COMMISSIONER OF DEEDS r
On the. dates above Indicated before me personally came each of the )'Irerswhose signatures appear on this petnion sheet
containing l-f (fiD in number) sIgnatures, who signed same in;tly pr~nce a 0, be y me duly sworn , each for
himself or herself , said that the foregoIng statement made and sUbScr~~ o~ her, YjlS t e. I
Dale: J"1J '-'/ z., ,2013 ~ , )


I ~.-cMIIZ Signature and 0 cial TItle of Officer Admjn~ng Oath


L IlIQ~~~~.J~~J,TE~OF~NEW\'ORIIt Afto.c Seal - ~6W~ 7i:~~e I J~
QUAUFIEDIN~E~OUNf.Y lUo~'" ?,;7SLI ~l!{)tJJI..f-


WCOIoMSSlciHEiCPlllESAuG.31,20l'tATEMENTOF WITN=SS l(hJ4'-1F-'E) tAl ~J ~J 1=
- ~It1I101ISSI0J ~:rttteS y.~. 'T


I, (name ofwilness) state: I ama duly qualified voteroflhe State of New York andam an enrolled
voter of the Conservative Party, I now reside at _


24 +- ..,.... -t r-__......:._~


25. ....L. --I -L..:~,;,,:.;.:...:....__'!'


9----+------------r---------- -f__~__j.~
20. + -t +~,;,,:.;.:...:...._=::!


21__.,---=--+_"...,..._--:~---__:_=_---r-------------------~=:.:.::::.::..-~


22~---+------------t_----------------__l..:.;.:~:...::.;;--IJ:J
2J----t------------t-----------------+----n


_____________________ (residence address).


Each of the individua ls whose names are subscrIbed to this petition sheet containing (fiU in number) signatures , subscribed
the same in my presence on the dates above indicated and idenllfred himDell or herself to be the Individual who signed thiS sheet.


I understand tnat this statemenl will be accepted for all purposes as the equrvalent of an affidavit and, jf it contains a material false
statement, shall subject me to the same penalties as if I had been duly sworn,


.~
il
i I S~ ce, #Erie


County :


Si~nature of Wtness
VVltness idenUhcotron Information The1Dllowlns1n1urmatlDn mustbe compl~,ed pr'or La ' I I I~; 'MU\the r,:laf'O of electiON- 111 o~~e { 10' m il peultonsneer10bt" ~&ll id


Date: , 2013


Townor City:


O,H~)~~_







Opportunity to Ballot - Conservative Party
I, the under~lg!'led. d:J hereby state that I am a duly enronedvoter of the Conservative Party and entitled to VOle 'at ~le n~ primary election
of such party, that my place of residence is truly stated oppcsite my signature hereto, and I do hereby request an opportunity to"write in
the name of an undesignaled candidate or candidates for nomination to the pUblic office or offices or for election to tne party position or
positions, In the pol i,lieal unit or units of representation hereinafter set forth, of such party to be voted on the 10" day of September, 2013,
as hereinafter specified


Pubf~ Office{s) or PanyPosillOn(s) PoliticalUnrtor UnR of Representanon


Sup~",i>or To..n oCOrchard Park
COUllly of Eric, State of New Vurk


I do hereby appoint (lnsenthe names andaeeresses ofat lellSlthree persons, ar ofwhom shad be enrolledvotersof saidparty)~


Loma L ,51,eaing, 6 Hlghbrool< Court. Orchard Park. NewYolk14127
John T Hold." III, 6 GreenWOOd Dri1(e. Orcl181d Park, New York ' 4127
Sean J Hanley. 66 Coventry Lane.OlChard Park,NowYolk14127


as a comm ittee upon whom notices are to be served In accordance with the provisions of ihe election law,
In witness whereof, I have hereunto set my hand, the day and year placed oppos ite my signature.


c5


-l


o


m


Town or
Cltv


Ordllrd Patte


Orehan:Pari<


OIl:l1atdPark


O,cIl2nl Park


o,ctwtj Park


On:ha,d Purl<


On:har~ Park


Orenarcl Pa'"


Ordlarcl Pa'"


O'cnanl PlIt1t


Orenarcl Parll


Residcl1;8


'7 ? II-i r ~ ,1.; ;) 1. (.:....
(;,7 kJiL t..dUAUZl,.r 17/1
&1 Wdft~A-I. .# (J


U ~ n ()L nilI').".IL ?''It!Ar.l__ l.:r~ 1J,rdlatd Pa'"


~;~; J t FUII~cifSigner


1 7 '9 II". \/ /.1 ~Q


8 -- - .. - , - '


- - ..
9


0


,
2


- ,


3


<4


5


S


17


18


19


20


21


22


23


On:narcl Pa,.


Cemplt.. ONLY ONE Dr... PaUDWSng Scalemerua:


STA.TEMENT OF NOTA~Y PUBl.IC OR COMMISSIONER OF OEEOS
On the dates above indicated before me personally came eaCh of the voters whose signatures appear on this pet ition sheet
containing SIX (fill In number) signatures, who signed same in my presence and who, being by me duly swom, each for
himself or herself, said that the foregoing statement made and SUbscribed by him or her, was \ruAi .
Dale: .::fvlv 8', 20I} ,2013 ~) I\....~ .h .


r Signature and Offi€Titie of Officer Administering Oath
Alfl2Soaf - /m'!hsnJ.~~,:;~.3V?.. ' .1.-____________________________ EOUieF'1~~~ ;. : l;.~ il'lil~


STATEMENT OF WITNESS \. t;'L"wr.:;:-·!':':~~:m b!5"
I, (name of witness) state : I am a dUly qualified vo&'!r"cjiftitit~~dam an enrolled


voter of the Conservative party. I now reside at _


______________________ (residence address).


Each of the individuals Whose names are subscribed to this petition sheet contain ing (fill In number) si~natures, subscribed
the same in my presence on the dates above indicated and identified himself or herself to be the individual who signed this sheet.


I understand that !h,s statement will be accepted for al,l purposes as the equivalent of an aff idavit and, if JI conta ins a materi ..: false
statement. shall SUbject me to the same penalties as if I had been duly sworn.


IIII Sheel It:Erie


Dale : , 2013
Signature of Witness


VVitnes&tCenl ificahon information: The IOilOwlng infOrmat Ion must be: complcteo ~lTl~r 10rrur:g.....ilr. the a:Oan:! or e4ecJions In order let ails pe tlltOf, ,nCdC to D~ ..'.lt d


Town Of CItY County:







• opportunity to Ballot - Conservative Party
I. the undersigned. ~o herebystate th'a: I am a dulyenrolled voterof the Conservative Partyand entilleo to voteat the moo primar)lelection
of suchparty,that my p:ace of residence is truly statedoppositemy signaturehereto, and I do hereby request an opportunityto write in
lhe nameof an undesignaled candidateor candidates for nemnaucn 10 the public office or officesor for election to \heparty position or
positions, in the political unit or unitsof representation hereinafterset forth, of such party to be voted on the 10" day of Seplember, 20 13,
as hereinafterspecified.


Public Ollice(s) or Party POSltian(s) PoliuealUn" or UnilofRepresentatoon


Supervisor 'fown lIf Orch:trd PorI.
C.,unll of Erie, Slnlc of New York


I do hereby appoint (insen thenames and addresses ofalleastlhrtepersons, aUofwnom shall beenrol;ed valers ofsaidpany):
Lorna L Slr.sing. 6 Hignbraak Court, Orcl181d Park. New York 14127
Jonn T. Holder III, 6 Greenwooo Driye. Orct1ard Park. New York 14127
Sean J Hanley. 66 Coventry Lane, Orchard Pari<. New York 14127


as a.committeeupenwhom notices are to be served in accordanceWith the proviSions of the election law.
In witness whereof, I have hereunto set my hand, the day and year placed opposite my signature.


Town or
C~V


Orcnard P.rk


Orcnam ~ark ..
Ord\al\l ParI< ....
Otena,d Patll


..
If


Or:nard Pm >-{
OroN,C P.rk '"0


ercn.rc Porl< .rn
Orcnard Poll< C:!
Orc:h;.flI Park


Orcnard PlrJ< 0
Orchard Pa", ~
C,cr.ara P:ltk ~
Or""...d Park ~
Or:nard Pork 0
Orclulttl Park ::u
~rdPart. U


OrCflilrd Padl ~
Orctulnl Park m
orohard P,rl< m
OrCnarll Park ~
Orehan:!Park 0
Orchard Parl< ;.';;
Orc<latllP"rk o
Orenal'd Park ~
Oret\lttl Pari< ~


Residence


/ I


I.f7t. 7 ~ ,.r<"'A J...l~",t:ft-/' JV
/ a Pt.AI 'fl. J tJ(.JJ t»


<LLf rrr.mifJ YAY} JY7} iF£/.


-


foi; (7) ~UII Name orSigner


2 7-U-n ~A,z 1;"'9-


3 -J,. (';-I~ -M, T J.


7 -+ .,..... + l- ~


8 ..
-. .....


9


0 I
1


2


J


~


5


6


7


8


19


20


21


22


23


24


2S


______________________ (residence address).


Eachof the individuals whose names are SUbscribed to this petition sheet containing (fill in number) signatures,subscribed
the same in my presence on the dates above indicated and identifed himself orherself to be the individual who signed thiS sheet.


I understand that this statement will be accepted for all purposes as the equivalent of an affidavit and, if it contains a material false
statement, shall subject me to the same penalties as if I had been duly sworn,


II5'
III: Sheet#'Erie


County:Town or City


Signature of Witness
Wllness Iden1ification I" formati:m: Tne fallOWIng lnfcrmaiion mUSIbecump!:lid pr,Cf10 li. "S Vot' l lfl the board at elecl.cns in or::ierlor tMIS peunon ~'I~1 (CDe valid


Dale: -', 2013







• Opportunity to Ballot - Conservative Party
I, the undersigned, do hereby stale that I am a duly enrolled voter of the Conservative Party and entilled 10 vote at the next primarye.ectren
of such party, that my place of residence is truly stated opposite my signature hereto, and Ido hereby request an opportunlly to wnte ,n
the name of an undesignated candidate or candidatl3S for nomination to the public office or offices or for election to the party position or
positions, in lhe political unit or linits of representationhereinafterset for'.h, of such party to be voted on the 0'" day of September,20 13.
as hereinafter specified.


Publi~ Offlce(s) orParty Position!.) Poll1Jcal ~M orUnitDrRepresenlahon


$upcrvisor Town of Orchard Park
Coullly of Erie, State uf NewYorl<


I do hereby appoint (insen the names and addresses ofatleasllhreepersons. all 01whom shaU be enrolled votersorsaid pany):
Loma L S\reSIIIg, 6 Highbfaok Coun, Orchard Parll, New Yort< 14127
John T.Holaer ur, 6 Greenwood Crive, Orc:nard Parle,~ YOlk 14127
Sean J. Hanley.66 Coventry Lane, OreharQ Park, New York 14127 -


as a commillee upon whom notices are to be served in accordance with the provisions of the election law.
In witness whereof, I have hereunto sei myhand, the day and yearplaced opposite my signature.


Cate FuU Name of Sigqer ReslOe~ i"G--iL- Town or
2013 COY- .... - "'"' Occn.,d Park1.1v\M 'U .t~ .." foo..1lo' t"1 ,~ /\.v.. e. ".


2:1,/,.:. ,0 '--r: J M'.Y II »c -r i,.• .(.." 'lr 1)Jr.c..1 v .P OrChan:3 Park


~ .1. 1H' ~~;~
y."


'~~~o £'l'~" ....t~Y-?A c.~
..


D_ C>
Otdlat'G Pa", ..


1.0 If


4~.. I,~ 10 n. ~ 11. 17/{, .: .I /. .~ s:o<,.,,(,.:.,..pp ~j. "'. fJ.
Ordlalll P.rk •..


5 {/ Ordlard "-rk ~
6 Onmrd P.rk -0


7 Orcnard Park m
8 Orenard Pork ::0


- _.- ... ~- OrClWll "&rll9 o
0 Or_Ill ,,-.x 0, Orcnatll Park ~
2 Ormard Park -I


3 Ordlard PBrt< ..,.,
4 O,cI1atd ?:uk 0
5 O",,",1ll Park 'ij
6 O,ClWll "-11< 0


7 Or~Park 51
B OrChafd Park m
9 o",,",rd Park m


OrCNIrG Pork ~
1 O~Park 0


O",,",1ll Park ~
Oraw<! Park o
On:l1atdPork ~
Or<;llOlll Park -<..


20


2


22


23


24


25


COJftp"~ ONLY ONE of tIN FoIIDwtna SUltmmtt.:


2013Is(


L£tltWm _lQIijj i",
S:rATEMENT OF WITNESS N:n'Mt'PUBu.:."A1E~ ¥.:IQR


I, (name of witness) state: I amadUlyqUalifiedvOler~~benrOl1ed
voter of the Conservative Party. I now reside at '-- ....;. _


IDale: 7J'v L i


______________'-- --'__.,..--'. (.residenceaddress).


Each of the individualsWhosenames lfre subscribed to this petition sheet containing (fdi in number) signatures, subscribed
the same in my presence on the dates above indicated and identified himself or herself to be the ind:viduaJ who signed this sheet.


I understand that this statem!,(11 will be accepted for a!1 purposes as the equvalent of an affidavit and, if it contains a malerial false
statement, shall SUbject me 10 the same penalties as if I had beendUlysworn.


Oale: -'-....., 2013


IIErie


county:Town or City:


Signalure of Witness
Witness identification information : Tne fallowltlQ inlormabon mustbe eompJeled poorto filing Witht.,etJoatO of e!eCllct's In orderlor tnlS pellUcn !:hee1\0 tit: va:d








~f1(,II.\EL A. S IRAGl'SA


ER IE CO m iTY ArrORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber :


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LA W


August 1, 2013


MICHELLE M. PARKER
F IRST A~S'STANTCOUNTY ArrORNEY


JEREMY C. T01 H


SECOND A SSISTAN r COU NTY ArrORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following :


File Name:


Document Received:


Name of Claiman t:


Claimant's attorney:


Rosebrough, James aIkIa Fareed, Jamal
v. Erie County Sheriffs Office


Letter Notice of Claim


James Rosebrough
alkJa Jamal Fareed
79 Richlawn Avenue
Buffalo, New York 14215


Claimant is proceeding pro se.


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld


Ene .


By: )/'}~. WZvvL, LL PC>--v t-
Michelle M. Parker
First Assistant County Attorney


95 FRA'I I\IIN S·IR H ' I". ROOM 1634. B UI-'F.\ \(). ~hW YORK 14202 - PHONI-: (7 1n) 85R-2:!OO- \\ WW.I' KIE.(jOV
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MICHAEl. A. SIRAGUSA


ERIE COUNTY A TfORNEY


Mr. Robert M. Graber. Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


August 15.2013


~/


MICHELLE M . PARK ER


F IRST AS SISTANT CO UNTY ATfORNEY


JEREMY C. T OTH


SECOND ASS ISTANT COUNTY AnORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Walker, Nakia N. v. City ofBuffalo.
County ofErie, Buffalo Board of
Education, Buffalo Public Schools.
First Student, Inc.


Notice of Claim


Nakia N. Walker
79 Freund Street
Buffalo, New York 14215


Daniel J. Michalek, Esq.
William Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Enc.


By: r"fL '~lz t2/ K
Michelle M. Parker
First Assistant County Attorney


')5 FR\NKl.I N S I REF r . ROOM 1634, BUI F.·\ I O. N I·,W YORK 14202 - P/lONIC; (7 Ih) ~58-2200 - WWW.IR Il•.( ;OV







IN THE MATTER OF THE CLAIM OF:


NAKIA N. WALKER
79 FreundStreet
Buffalo, NY 14215


-against-


CITY OF BUFFALO
1100City Hall
65 NiagaraSquare
Buffalo, NY 14202


COUNTY OF ERIE
95 Franklin Street,Room 1634
Buffalo, NY 14202


BUFFALO BOARD OF EDUCATION
720City Hall
Buffalo, NY 14202


BUFFALOPUBLICSCHOOLS
712 City Hall
Buffalo, NY 14202


FI~ST STUDENT, INC.
c/o CT Corporation System
1] i Eighth Avenue
New York, NY 10011


Claimant,


NOTICE OF CLAIM


Respondents.


PLEASE TAKE NOTICE that NAKIA N. WALKER, hereby makes claim


against the CITY OF BUFFALO, COUNTYOF FJUE, BUFFALO BOARDOF EDUCATION







•


BUFFALO PUBLIC SCHOOLS and FIRST STUDENT, INC., and in support thereof Claimant
alleges:


1. That the undersigned Claimant, NAKlA N. WALKER, residing at 79 Freund


Street, Buffalo, NY 14215, by and through her attorney, WILLIAM MATTAR P.C., 6720 Main


Street, Suite 100, Williamsville, NY 14221-5986, claims damages against the CITY OF


BUFFALO, COUNTY OF ERIE, BUFFALO BOARD OF EDUCATION, BUFFALO PUBLIC


SCHOOLS and FIRST STUDENT, INC., their servants, agents or employees for personal injuries,


pain and suffering, general and special damages, medical expenses, and property damages sustained


by her.


2. That the said injuries were sustained by NAKIA N. WALKER on June 3, 2013


at approximately 8:00 a.m. at the intersection of Jefferson Avenue and East North Street, in the


City of Buffalo, County of Erie. and State of New York.


3. That the Claimant's damages and injuries occurred as a result of the negligence,


carelessness, and reckless disregard for the safety of others including Claimant,


NAKIA N. WALKER, by the CITY OF BUFFALO. COUNTY OF ERIE, BUFFALO BOARD OF


EDUCATION. BUFFALO PUBLIC SCHOOLS and FIRST STUDENT, INC., their servants,


agents or employees, through negligent operation of a school bus, along with other acts of


negligence, carelessness aid recklessness.


4. That the aforesaid CITY OF BUFFALO, COUNTY OF ERIE, BUFFALO


BOARD OF EDUCATION. BUFFALO PUBLIC SCHOOLS and FIRST STUDENT, INC., by







..


and through their agents,servantsand employees had actual or constructive noticeofthe dangerous


condition andhazard caused bysaid activity.


5. That as a resultof the foregoing, theClaimant. NAlGAN. WALKER, sustained


veryserious injuries. includinginjuries to her lumbarback. chest, stomach,right shoulder, left knee


and right knee and other injuries. Some of these injuries will be of a permanent or indefinite


duration, and Claimant, NAKIA N. WALKER, has and will, in the future be forcedto expendsums


of money forhospitals, doctors andothermedical expenses.


6. That the said injuries were occasioned solely and wholly as a result of the


negligence of the CITY OF BUFFALO, COUNTY OF ERIE. BUFFALO BOARD OF


EDUCATION, BUFFALO PUBUC SCHOOLS and FlRST STUDENT, INC., and through their


agents, servantsand employees and without anynegligence on the partof the Claimantcontributing


thereto.


DATED: Williamsville, New York
August J.Q.. 2013


.


1:~~~
WILLIAM MA'ITAR,P.C.
Attorney forClaimant
Officeand P.O. Address
6720 MainStreet, Suite 100
Williamsville, NY 14221-5986
(716)633-3535







STATE OF NEW YORK ) "
COUNTY OF :ERIE ) 55:


NAKIA N. WALKER, beingduly sworn, deposeandsay that she is the Claimant


in this action; that she has read the foregoing Notice of Claim and know the contents thereof, that
: ." . :,4


the same is UUe to the knowledge of deponents, exceptas to matters therein stated to be alleged on »,


information andbelief and that as to thosematters theybelieve them to be true.


NAKIA N. WALKER


Sworn to before methis
~dayof~,2013


~~


~~
Notary Public~MMntA JANE UHHAltOl


NotIrr Nlk, Stat. ofHew Yotll
... COftlflll"l. £sPI1 I -3-al> I Lf








M ICIIAEL A. S IRAGl 'S,\


ERIE C OlJ!';'TY ATTORN EY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


August 12, 2013


MICHELLE M. PARK ER


F IRST A SSISTANT C Oli N IT A rroRNEY


J EREMY C. TOTH


S ECOND A SSISTANT C OUNTY ATTOR NEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimants:


Claimant's attorney:


Wolf, Douglas and Steid, Jared v. Town
ofOrchard Park, City ofBuffalo,
County ofErie and John Does 1
through 50


Notice of Motion with Mot ion


Douglas Wolf & Jared Ste id


Jeffrey Voelkl, Esq.
Robshaw & Voelkl, P.e.
5672 Main Street
Williamsville, New York 14221


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene .


By: /j,~~Pw(~
Michelle M. Parker
First Assistant County Attorney


9 5 FRAN1\LIN S I REET. ROOM 1634. BIJFI ,\ IO. x r.w YORK 14102 - PliO" ' ,: ( 7 10) X3X-22 00 - WWW.Fl<IF. .GOV







In the Matter of the Claim of


DOUGLAS E. WOLF AND JARED
STEIN,


This paper receivedat the
Erie CountyAttorney'sOffice
from 0" v M"oJ' h", on'


the ~ '" day of Au 1 .20 (J
at~a.m.<@


~ ~~-Y


istant ountyAttorney


Claimants,


v. NOTICE OF MOTION


THE TOWN OF ORCHARD PARK, THE
CITY OF BUFFALO, THE COUNTY OF
ERIE AND JOHN DOES 1 THORUGH 50


Defendants.


PLEASE TAKE NOTICE that DOUGLAS E. WOLF of2030 Eastern Avenue,


Erie, Pennsylvania 16510, and JARED STEIN, of P.O. Box 8346, Erie, PA 16505,


('Claimants"), by and through their attorney on ~1-!\M~" 12, ,2013 at


-; :30 ~pili at a rCial Term ofthis Court located at Yul+- --;z 9
. C> 12-< CAv:t!"=\" v:R, 1 ,Buffalo New York hereby
<:::0.-


moves this Court for relief to file a late Notice ofClaim pursuant to the attached


Ronald DiNicola, Esq.
DiNicola Law Offices
1001 State Street, Suite, 1400,
Erie, Pennsylvania, 16501
(814) 451-1118


~ vd~~
/ :ef oelkl, Esq.


Robsh w & Voelkl, P.C .
5672 Main Street,
Williamsville, New York, 14221.
(716) 633-4030


supporting petition and exhibits.


PlR 2214(b) or 3213 Demand: Answering
ffidavits/papers and any notice of cross-motion, with
upporting papers, if any, shall be served at least -Ld.
ays before the above return date/date of hearing.


Counsel for Claimants Douglas E.
Wolf and Jared Stein


/) JI 1/"'-7
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In the Matter of the Claim of


DOUGLAS E. WOLF AND JARED
STEIN,


Claimants,


v.


THE TOWN OF ORCHARD PARK, THE
CITY OF BUFFALO, THE COUNTY OF
ERIE AND JOHN DOES 1 THORUGH 50


Defendants.


MOTION FOR LEAVE TO
SERVE LATE NOTICE OF
CLAIM


::J. ~-4c ~ - a20!3;00 2.??8


PLEASE TAKE NOTICE that the above-named Claimants hereby file this


Motion for Leave to Serve Late Notice ofClaim pursuant to Section 50-e.5 of the


General Municipal Law ofthe New York Code ("N.Y. Code §50-e.5") and in support


thereof allege as follows:


1. The Notice of Claim that is the subject of this motion is presented for fling


and service pursuant to N.Y. Code §50-e. A true and correct copy of the Notice of Claim


is attached hereto as Exhibit A.


2. The Notice ofClaim is presented against the Town of Orchard Park, New


York ("Orchard Park"), the City of Buffalo, New York ("Buffalo"), and the County of


Erie, New York (the "County," together with Orchard Park and Buffalo the "Municipal


Defendants") in connection with their negligent training, deployment and supervision of


various sheriff deputies, officers and other security personnel (collectively "Officer


Defendants") and in the operation of the Stadium, which negligence proximately caused


serious bodily injury and other damages to Claimants. The Officer Defendants, named in


the Notice of Claim as John Does pending their identification, were negligent in their







failure to provide adequate security to Claimants as more particularly set forth in the


Notice of Claim. The Municipal Defendants together with the Officer Defendants are


referred to herein collectively as the Defendants.


3. The events giving rise to the Notice ofClaim occurred on November 15,


2012, at or near Ralph Wilson Stadium (the "Stadium") located at 1 Bills Drive, Orchard


Park, New York. Claimants are informed and believe and based thereon allege that at all


relevant times the Stadium was owned by the County and operated under a long term


lease between the County and the Buffalo Bills football club of the National Football


League.


4. On or about November 15,2012, following a Buffalo Bills game at the


Stadium, Claimants were confronted by a group of males (hereinafter the "Assailants") at


a location immediately outside the main gate of the Stadium while Claimants were


exiting the Stadium on foot and proceeding to their automobile.


5. Claimants are informed and believe and based thereon allege that the


Assailants had previously been ejected from the Stadium by security, were intoxicated at


a time prior to and during the confrontation with Claimants and were in the possession of


one or more glass bottles of alcohol at the time of the confrontation with Claimants.


6. Claimants were attacked and beaten by the Assailants. In particular,


Claimant Douglas E. Wolfwas struck in the eye with a glass bottle by one of the


Assailants later identified as Vincent P. Paterno. Claimant Jared Stein was struck about


the head, neck and shoulders by another of the Assailants. As a result of the attack the


Claimants suffered serious and permanent injuries.
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7. Claimants are informed and believe and based thereon allege that in or


about May 2013, Paterno pled guilty in the Orchard Park Town Court at Case No.


13010122 to one or more criminal charges filed against him in connection with the


November 15,2012 assault of Claimants. At about that time, Paterno tendered settlement


to Claimant Wolf in the amount of $837 along with a request for a full release. The


Claimants rejected the offer on June 21,2013. The tender and the rejection are attached


hereto as Exhibit B.


8 Under the provisions ofN.Y. Code §SO-e.S, good cause exists for the


granting of the instant Motion for Leave to Serve Late Notice ofClaim. In granting leave


to serve a late notice ofclaim, a court may consider among other things "whether the


public corporation or its attorney...acquired actual knowledge of the essential facts


constituting the claim within the time specified in subdivision one or within a reasonable


time thereafter;" where a claimant "failed to serve a timely notice ofclaim by reason of


his justifiable reliance upon settlement representations made by an authorized


representative of the public corporation... ," (N.Y. Code §SO-e.S), or "whether the delay


in serving the notice of claim substantially prejudiced the public corporation in


maintaining its defense on the merits." Each of these factors is satisfied in the present


case and warrants the granting of this motion.


9. This action is brought at this time because during the pendency of the


investigation of the incident and the resultant criminal proceedings against Assailant


Paterno, Claimant Wolf was advised by representatives of the County including an


assistant district attorney and sheriff deputies that the Claimants could and should defer


the retention of legal counsel and the commencement of any civil action until such time


3







as the criminal action was resolved. The Claimants understood that forbearing from the


filing of a civil action was without prejudice, that it would aid the prosecution and that


the resolution of the criminal proceeding would involve a payment of restitution that


would approximate the damages suffered by the Claimants. In reliance thereon,


Claimants deferred taking any civil action until the conclusion of the criminal


proceedings. This Motion is being made promptly after the conclusion of the criminal


case against Paterno and the corresponding tender by Paterno ofa sum in restitution


wholly inadequate to compensate Claimant Wolf for his permanent eye injury. The


foregoing is a factor under N.Y. Code §50-e.5 warranting the allowance of this motion.


10. In addition, the Municipal Defendants, including the County "acquired


actual knowledge of the essential facts constituting the claim within the time specified in


subdivision one of this section," The Erie County Sheriff's office investigated the


incident that is the subject of this claim and prepared a report of the incident at or about


the time of its occurrence. See, Exhibit C, Erie County Sheriff's Office Police Report.


Likewise, the Erie County District Attorney prosecuted Vincent P. Paterno and others in


the Orchard Park Town Court. See Exhibit D, Summons directed to Douglas Wolfin the


matter of People v. Paterno. The District Attorney's office then invited the Claimants to


seek victim compensation. See, Exhibit E, letter of 12/12/12 enclosing application for


victim compensation.


12. Thus both the County and the Town of Orchard Park had actual


knowledge of the event. Claimants are informed and believe and based thereon allege


that Buffalo must have had actual knowledge since it owns the Stadium and is ultimately


responsible for security and the hiring of security personnel to patrol and keep order in


4







the stadium. All of these entities had had specific knowledge of the "facts that were the


bases for the claims." Matter of Williams v City of New York, 2008 N.Y. Misc. LEXIS


9366 (N.Y. Sup. Ct. Aug. 7, 2008). Finally, given these factors and as specified in N.Y.


Code §50-e.5, there is no prejudice to the Defendants in the granting of the instant


motion. See, N.Y. Code §50-e.5 (lack of prejudice factor to be considered in permitting


late notice ofclaim).


WHEREFORE, Claimants requests that the Motion for Leave to Serve Late


Notice of Claim be granted pursuant to N.Y. Code section 50-e.5.


Dated: August 6, 2013 Ronald DiNicola, Esq.
DiNicola Law Offices
1001 State Street, Suite, 1400,
Erie, Pennsylvania 16501
(814) 451-1118
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EXHIBIT A------
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In the Matter of the Claim of


DOUGLAS E. WOLF AND JARED
STEIN,


Claimants,


v.


THE TOWN OF ORCHARD PARK, THE
CITY OF BUFFALO, THE COUNTY OF
ERIE AND JOHN DOES 1 THORUGH 50


Defendants.


NOTICE OF CLAIM


PLEASE TAKE NOTICE that DOUGLAS E. WOLF of2030 Eastern Avenue,


Erie, Pennsylvania 16510, and JARED STEIN, ofP.O. Box 8346, Erie, PA 16505,


('Claimants"), hereby make this claim against the Town ofOrchard Park, New York


("Orchard Park"), the City ofBuffalo, New York ("Buffalo"), the County of Erie, New


York (the "County"), and John Does 1 through 50 and in support thereof allege as


follows:


1. This Notice of Claim is made and presented pursuant to section 50-e of the


General Municipal Law ofthe New York Code.


2. The events giving rise to the claim alleged herein occurred at or near


Ralph Wilson Stadium ("Stadium") located at I Bills Drive, Orchard Park, New York.


Claimants are informed and believe and based thereon allege that at all relevant times the


Stadium was owned by the County and operated under a long term lease between the


County and the Buffalo Bills football club of the National Football League.







3. This Notice ofClaim is made and presented against the Orchard Park,


Buffalo and the County (collectively the "Municipal Defendants") in connection with


their negligent training, deployment and supervision of various sheriffdeputies, officers


and other security personnel (collectively "Officer Defendants") and in the operation of


the Stadium, which negligence proximately caused serious bodily injury and other


damages to Claimants.


4. The Officer Defendants, named in the Notice of Claim as John Does 1


through 50 pending their identification, were negligent in their failure to provide


adequate security to Claimants as more particularly set forth below.


5. The Municipal Defendants together with the Officer Defendants are


referred to herein collectively as the Defendants.


6. On or about November 15,2012, following a Buffalo Bills game at the


Stadium, Claimants were confronted by a group of males (hereinafter the "Assailants") at


a location immediately outside the main gate of the Stadium while Claimants were


exiting the Stadium on foot and proceeding to their automobile.


7. Claimants are informed and believe and based thereon allege that the


Assailants had previously been ejected from the Stadium by security, were intoxicated at


a time prior to and during the confrontation with Claimants and were in the possession of


one or more glass bottles of alcohol at the time of the confrontation with Claimants.


8. Claimants were attacked and beaten by the Assailants. In particular,


Claimant Douglas E. Wolf was struck in the eye with a glass bottle by one of the
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Assailants later identified as Vincent P. Paterno. Claimant Jared Stein was struck about


the head, neck and shoulders by another of the Assailants. As a result of the attack the


Claimants suffered serious and permanent injuries.


9. Claimants are informed and believe that in or about May 2013, Paterno


pled guilty in the Orchard Park Town Court at Case No. 13010122 to one or more


criminal charges filed against him in connection with the November 15,2012 assault of


Claimants.


10. Given the nature of the activities at the Stadium of which Defendants were


aware including, but not limited to, the pervasiveness of alcohol consumption by patrons,


the high incidence of violence at the Stadium during and after football games and the


vulnerability ofpatrons to random attack while exiting the Stadium, the Defendants


understood and undertook the responsibility ofproviding police protection in and around


the Stadium to vulnerable patrons.


11, As a result, Defendants occupied a special relationship with patrons of the


Stadium including the Claimants which gave rise to a duty to provide them with safe


corridors ofexit after a game. The Defendants owed a duty to Claimants to identify and


isolate potential assailants.


12. Defendants breached their duty to Claimants by, among other things:


(a) Failing to take reasonable steps to prevent the attack on the


Claimants;


(b) Failing to respond and/or address the safety needs of Claimants;
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(c) Failing to provide adequate uniformed and other security at the


Stadium including in the area immediately outside of the Stadium and leading to the


parking lots;


(d) Failing to prevent access to the Stadium and/or the surrounding


area to persons under the influence ofalcohol and/or exhibiting hostile, disorderly, and/or


violent behavior;


(e) Failing to eject form the Stadium and/or the surrounding area


persons under the influence ofalcohol and/or exhibiting hostile, disorderly, and/or violent


behavior;


(f) Failing to prevent the unreasonable consumption of alcohol by


person exhibiting visible signs of intoxication or the influence of drugs;


(g) Failing to provide adequate lighting in the area where the attacks


took place,


(h) Failing to arrest the Assailants earlier when the Assailants were


ejected from the Stadium for drunkenness and disorderly conduct,


(i) Ejecting persons, including the Assailants, from the Stadium


because of intoxication, hostile, violent and/or disorderly conduct, but not removing them


from the area outside the Stadium and thus leaving them in an area of inadequate security


to prey on other patrons;
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U> Providing security in a manner that was below the industry- wide


standard for security and safety at such events, and below Defendants' standards to guard


and protect the public;


(k) Failing to stop the assault as soon as possible and allowing the


assault to escalate and cause serious injury to the Claimants; and


(I) Failing to adequately select, train and supervise the Security


Personnel to prevent the acts and omission herein alleged.


13. Claimants are informed and believe and based thereon allege that the


Defendants had reasonable cause to anticipate criminal acts of third parties and the


probability of injury arising from them and had notice that the serving of alcohol at a


sporting event could incite violent criminal behavior. The Defendants failed to take


affirmative steps to control the wrongful conduct at the Stadium and the surrounding area


as herein alleged.


14. Claimants are informed and believe and based thereon allege that there


have been other similar incidents (involving serious bodily injury to Stadium patrons) of


which the Defendants had knowledge and that placed the Defendants on notice of the


dangerous and unsafe condition for patrons both inside and outside the Stadium.


15. As a result of the acts and omissions of the Defendants set forth


hereinabove, Defendants breached their duty to the Claimants.
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16. Defendants acts and omissions constitute malice, oppression and/or a


willful and conscious disregard of the rights and safety ofClaimants entitling Claimants


to punitive damages.


17. As a direct and proximate cause of the aforementioned acts and omissions,


Claimants was exposed to the aggressive and violent acts of third parties and suffered


serious injury, including but not limited to, severe, permanent and painful injuries,


internal as well as external, resulting in pain, suffering, loss of enjoyment of life and


economic loss including lost wages. Claimants have been and will be compelled to


expend large sums of money for medical bills.


18. At all times mentioned herein, the Officer Defendants were the agents,


servants and/or employees ofand acting within the course and scope of said agency and


employed by and under the control of the Municipal Defendants and under the control of


the owners and operators of the Stadium and the Buffalo Bills football club.


19. Claimants are informed and believe and based thereon allege that in or


about May 2013, Assailant Paterno pled guilty in the Orchard Park Town Court at Case


No. 13010122 to one or more criminal charges filed against him in connection with the


November 15,2012 assault of Claimants. At about that time, Paterno tendered settlement


to Claimant Wolf in the amount of$837 along with a request for a full release. The


Claimants rejected the offer on June 21, 2013.


20. Under the provisions ofN.Y. Code §50-e.5, good cause exists for the


bringing of this Notice of Claim at this time. During the pendency of the investigation of


the incident and the resultant criminal proceedings against Assailant Paterno, Claimant
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Wolfwas advised by representatives of the County including an assistant district attorney


and sheriff deputies that the Claimants could and should defer the retention of legal


counsel and the commencement of any civil action until such time as the criminal action


was resolved. The Claimants understood that forbearing from the filing ofa civil action


was without prejudice, that it would aid the prosecution and that the resolution of the


criminal proceeding would involve a payment ofrestitution that would approximate the


damages suffered by the Claimants. In reliance thereon, Claimants deferred taking any


civil action until the conclusion of the criminal proceedings. The foregoing is a factor


under N.Y. Code §50-e.5 warranting the allowance of this Notice of Claim at this time.


21. In addition, the Municipal Defendants, including the County "acquired


actual knowledge ofthe essential facts constituting the claim within a short time


following the incident. The Erie County Sheriff's office investigated the incident that is


the subject of this claim and prepared a report of the incident at or about the time of its


occurrence. Likewise, the Erie County District Attorney prosecuted Paterno and others in


the Orchard Park Town Court. The District Attorney's office then invited the Claimants


to seek victim compensation. Thus both the County and Orchard Park had actual


knowledge ofthe event. Claimants are informed and believe and based thereon allege


that the Buffalo must have had actual knowledge since it owns the Stadium and is


ultimately responsible for security and the hiring ofsecurity personnel to patrol and keep


order in the stadium. All of these entities had had specific knowledge of the facts that


were the bases for the claims.
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WHEREFORE, Claimants requests that the claim be allowed and paid for by the


Defendants in a sum pursuant to law and according to prrof.


Ronald DiNicola, Esq.
DiNicola Law Offices
1001 State Street, Suite, 1400,
Erie, Pennsylvania, 1650I
(814) 451-1118


Counsel for Claimants Douglas E.
Wolf and Jared Stein
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0,


MOHUN & KlLLELEA
Michael M. Mohun


344 KemRoad
Cowlesville, New York 14037-9734


Tel: (585) 937-8987
Fax: (585) 937-8988


ellUlll: mmqhun@aol.com
Website: .WWW.mohunlaw.com


May 7,2013


Mr. Dougltll Wolf
2030 Etzster:n Avenue
Erie, PA 16510


DeerMr. Wolt


Thl,~/U conftrm thDI thl, ojJlce repTu,nu Vincent Paterno. EnclosedpleQS'jlnd Fir" Niagara
tell" check Intheamount of'837.21 reprerentlng therutUutlon amount together witha general
,eleau. PIBaI' sign thl.r release before a notarypublic andreturn to "9' ojJlce In th, enclosed
stamped, self-addressed envelope.


Very Indy yourS,


-' ·~Il/~ha..L1 m·rrJ6kunrJ
M/CHAELM. MOHUN


MMMjm
EncIOSUl'e
ce: TImothy GanIn, ADA


OrchllrdParleJustice Court
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DINICOLA.LAw OFFICES
1001SIalc Sired


Eric, Pennsylvaaia 16501
Telephone: 814-451·1118
Fas:81~6


IOnl1ldOdinico111,poup.com
RONAlJ) A. DINICOLA


ADaanmIN CAWORHL\
NE\vYoaaNID l'DlJIlsYLVNM


June 21,2013
VIt\EMA!L MoHUN@A06CQM
AND u.s. MAIL
MIcbael M.Mobun
MobwI It Klllelea
344 Kem Road
Cowlesville, NewYOlk 14037·9734


R.c: Douglas H.Wolfads. Vmcent Palemo


Dear Mr. Mohun:


This office was recently retained by Douglas Eo Wolf. We are in receiptof your letter
onbehalfofVlnccnt Palemo dated May 7, 2013 to Mr.Wolfenclosing a taUer's check in the
amount of$137.21 acco.mpanied bya general release. Webelieve yourcorrespondence
relates to theassaulton Mr. Wolfby Mr.Palemo that occum:d on or about November 1S.
2012at ornear RalphWilson Stadium.


Yourletterrequests thatMr. Wolfexecute the release. Weare returning to youwith
this letter both the check, which hasnotbeen "endorsed, andthe aencralrelease unsigned.


Totheextentthischeck Istendered pursuant to a court-ordared obligation on the part
ofMI'. Palemo to make restitutJon to Mr.Wolf, we do notbelieve Mr. Palemocan property
condition the payment ofrestltulion onMr. Wolrs execution ofa release. Accordingly, on
that basis, Mr. Wolfrejects yourclient's tender ofpayment. t


Thisletteris not intended to be a full recitation oftha facts related to this matter'ora
waiver ofanyofMr. Wolf'srightsor remedies withregard to thismatteror the incident at
Ralph Wilson Stadium. allofwhichrightsandremedies arehereby expressly reserved.


Please feelhe to contact me ifyou haveanyquestions.


RADQf


Very truly yours,


DiNicola Law OffifCS


~~







Cc' ll1DOthy Garvin, Esq.
AssistantDistrictAttomey
0rchanIParkJustice Court
4295 SouthBuffalo Street
Orchard Park, New York 14127
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Erie County Sheriffs Office
POLICE REPORT


ASSAULT 3RD
Report Date & ;me


1111512012 23:30


INCIDENT


Report
PR


Juvenile
N


Work Phone


Age
52


, . \


Se:c
M


.'.f. ' }


r-


Birth Date Race
03/0711960 White


Stale Zip
PA 16510


ScarstAtarksfTaltoosGlasses


' . .,


Ext


Rep. Olf: 201· BARBARITZ
SupelVisor. CAPT3· SAVAGE


..,' .


Disrrict


Buitd


rract Oce Date & rime Day ofWeek rype ofPremise
11/1512012 22:00 Thursday Other Public Access


----- -- - -FollowUp sy- SlJpI . . rrl.IesS# rr Entry Date rr cancei#---rfCanceibate-- ... - --
N


Eyes


FirslName
DOUGLAS


First Name
ADAM


Subject.


Victim


Address of Occurrence
1 BILLS OR
1--- - - _ . - -
Status
Investigation Pending
~-
Officers: 201· BARBARITZ


87· ELY


Eyes Buitd


Subject ' . ' .
:


Set Age Juvenite Arresled Report
M 19 N N PR


..- Homephooe- - 'WorkPhon;" - -
_1Irn..S61·0907 . ... ... ,_,_


Lasl Neme Fitst Name MI E:cl Birth Dare Race
PATERNO ANTHONY J 06/0611993 White
Address -- - --------.-ety - -- _... - Stare Zip


170 DELLWOOD RD AMHERST NY 14226
Height \Veight Hair - - - Eyes --. Bllitd - Compte:ckln . diiisses- 'SCarstMarksfTaltoos _ . -


Associated Person
Juvenile Arresled 'Ieport


N N PR
Work Phone


Set Age
M 22


Race
White


Zip


Last Name First Name Mt Ext Birth Dare
WOLF NOAH 0 12/20/1989
~s--- - --- - - - - --City .- - -- - . --S-ta-te---'-'---'-H-om-ePhone - - - - -'. -- - - - - - . .. -- - . . .-


2030 EASTERN AV ERIE PA. . _. _
Height Weight Hair··-Eyes---Suitd- Comptexion -Gtasses --" ·Sca;S/l.IarksfTatloos


OFFENSES
Law ! Section CA ~ CL ' DG I Description PepM


PL I 120.00.03 M A I 3 ASSAULT 3RD: CRIM NEGLIGENCE CAUSE INJURY WIWEAP PR


NARRATIVE.
POLICE REPORT Date entered: 11/1712012 16:10 Typfst: DAVID BARBARITZ ' Officer. 201.BARBARITZ


Patrol was sent to North Side Security at Ralph Wilson Stadium in regards to an assault. Patrol
interviewed subject, Adam Titanic who denied any involvement in a assault. Adam told patrol that he was
with his friend, Anthony Paterno at the game but did not know where Adam went during the melee. Victim
and his son Noah had already been transported to ECMC for evaluation and patrol was unable to conduct
an interview. Security at North Side stated they had no other witnesses of the assault. Adam was released
and advised that he would be contacted for a interview in the future. Patrol was able to follow up with the
victim.Douglas Wolf on Saturday 11/17/2012 by telephone and he gave the following statement of facts.
Doug was leaving the stadium with his son, daughter and her daughters boyfriend. Doug's other son had
just been removed by stadium security for a incident with another fan and they all were going to head
home. Three men walked past Doug and his family and made rude obscene remarks to them as his family
was wearing Dolphins attire. Doug's son and one of the three began to fight and Doug;s son Noah was
knocked unconscious to the ground. Another one of the three subjects began to go after his daughter and
both Doug and the daughters boyfriend attempted to intervene. At this lime Doug was struck by what he
believed to be a bottle of beer across his face and dropped to the ground. Doug has no doubt that Adam
Titanic is on of the three individuals that was involved in the assault. Doug and Noah were treated at


?ff~tedDate: 11/19/201211 .05AM Paae: 1







·.


.' .~".


Erie County Sheriff's Office
POLICE REPORT


ASSAULT3RD


Complaint


12·078873
Repod aile & n",.
11/15/2012 23:30


EeMe and released. Doug hasthree broken bones around hiseye socket. Reportreferred to Detective
bureau.


omCM: 201 •BARBARITZ


PttntedDstt: 111191201211:05 AM


SuptHVisor. CAPT3· SAVAGE


Pa 8:2
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EXHIBIT D







Edward A. Pace
Town Justice


Orchard Park Town Court
4295 South Buffalo Street
Orchard Park, NY 14127


Phone: (716) 662-6415
Fax: (716) 662-6416


January 25,2013


Doug Wolf
2030 Eastern Avenue
Erie, PA 16510


People ox the state
Vincent P. Paterno
170 Dellwood Road
Amherst, NY 14226


ox New York versus:
Case No: 13010122
DOB: 05/07/1990
REP: 12078873


TjcketNo Officer
Noecker, Matthew


Statute/Section
PL 120.0001


Chacga Text
ASSAULT 3


Next Date: 03/26/2013 Time: 03:00PM


Please be advised that the Assistant District Attorney has
requested your appearance on the above captioned matter.


AS~.,.. 1) i54r i.r A-«oflvet
-rr"'oth 'I GM"V 111


Your presence is mandatory, at the date and time above.


If you have any questions, please feel free to contact the Erie
County District Attorney's Office at (716) 858-2650.


J
-rR\~~J -+0


~Aih'l


Very truly yours,


Orchard Park Town Justice
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OFFICE or THE ERIE COUNTY DISTRICT ,A'n"ORNEY


FRANK A. SEDITA, III
DISTRICT ATTORN8\'


December 12, 2012


MR DOUGLAS WOLF
2030 EASTERN AVE
ERIE PA 16510


Dear MR..WOLF:


Enclosed you will find a New York State Office Of
Victims Services claim application. As we discussed, please
complete all highlighted sections on each.


Additionally, attach copies of any available
supporting documentation received to date. Supporting
documentation may include medical bills, essential personal
property receipts, employment pay stub, etc. More specifically
any paper work that was given to you from BCMC on the date of
incident.


Forward the original claim and
documentation copies to me as I have included
information. I will send it to:


New York State
Office Of Victim Services
1 COLUMBIA CIRCLE, SUITE200
ALBANY, NY 12203-6383


supporting
my contact


If you need further assistance, please contact me at
858-4644.


Very truly yours,


FRANK A. SEDITA III


~7;l~
By: ROSALIND MILLER
VICTIM WITNESS CASE AIDE
Victim/Witness Assistance Program


15 OI!LAWARJ:: AVI>NUU' BlIFI',\LO, NIf.\VYURK· 14202·390.\ -(7111) IlliIl-242;l· ["Xl (716) 115S-'l4.!S. ',YW.... . ri".~UY
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Lexisblexis"
[**2] In the Matter of PAUL WILLIAMS, Petitioner, against


CITY OF NEW YORK, Respondent.


Index Number 107025/2008


SUPREME COURT OF NEW YORK, NEW YORK COUNTY


2008 N.Y. Misc. LEXIS 9366; 2008 NY Slip Op 32248(U)


August 7, 2008, Decided


NOTICE: THIS OPINION IS UNCORRECTED
AND WILL NOT BE PUBLISHED IN THE
PRINTED OFFICIAL REPORTS


COUNSEL: [*1] For the Petitioner:
Covington & Burl ington, LLP, By: Mari
K. Bonthuis, Esq., New York, NY.


For the Respondent: Michael A.
Cardozo, Esq., corporation Counsel of
the City of New York, By: William A.
Grey, Esq., New York, NY.


JUDGES: PAUL G. FEINMAN, J.S.C.


OPINION BY: Paul G. Feinman


OPINION


DECISION, ORDER AND JUDGMENT


PAUL G. FEINMAN, J.:


Pursuant to GML § 50-e(5),
petitioner Paul Williams seeks leave
to serve a late notice of claim upon
respondent Ci ty of New York. For the
reasons which follow, the peti tion is
granted.


Factual and Procedural Background


Petitioner alleges that he was
assaulted by two New York City police


officers on March 21, 2007 when they
arrested him at his home. Petitioner
claims that one of the officers struck
him in the head with a blunt object.
He was taken to Metropolitan Hospital
Center, a City hospi tal, and treated
for lacerations to the head (OSC
Bonthius Aff. Ex. C). According to the
hospital Chart Review Print,
petitioner complained to the hospital
staff that he was struck by a [**3]
police officer (id. ["36 [year old]
male [brought in by the] police with
c/o cut to right side of scalp after
being hit with club by police."]).
Petitioner claims that he suffers from
"headaches and other side effects"
[*2] as a result of his injuries (OSC
Bonthius Aff. Ex. B).


On May 1, 2007, petitioner's
girlfriend, with whom he lives, filed
a notice of claim against the City for
property damage to her apartment,
claimed that the police confiscated $
1200, and that she and her "family"
suffered "emotional distress and
mental anguish . as a result of
being physically and unlaWfully
assaulted and publicly embarrassed"
(OSC Bonthius Aff. Ex. A). Petitioner
asserts that he "was unable to retain
counsel within ninety days of the
assault because of his indigent
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status, and had to wait until a lawyer
agreed to take his case on a pro bono
basis" (OSC Bonthius Aff. P 19). On
April 7, 2008, after he met with
counsel, petitioner filed a notice
claim against the City (OSC Bonthius
Aff. Ex. B). Petitioner now seeks
permission to serve a late notice of
claim against respondent.


Petitioner's attorney argues that
the delay in filing the notice of
claim is reasonable. Petitioner
asserts that he initially believed
that his girlfriend's Notice of Claim
was sufficient to protect his
potential claim. Petitioner argues
that there is no prejudice against the
City because it had actual notice of
the claim through: (1) the [*3]
hospital records that stated he
alleged that he was struck in the head
by the police officer, (2) another
police officer who witnessed the
accusation at the hospital, (3) the
officers who allegedly assaulted the
petitioner, and (4) the girlfriend's
Notice of Claim (OSC Bonthius Aff. PP
12-17) .


The City opposes the petitioner's
application seeking permission to file
a late notice of claim. The City first
argues that the application should be
denied because the petitioner fails to
articulate an adequate excuse for his
delay. The City asserts that
petitioner's excuse "amounts to [**4]
nothing more than being unaware of the
statutory requirement," and that
" [m] erely being unaware of the
'statutory requirement for serving a
timely notice of claim' is an
'unacceptable excuse'" (Res. Aff. P 10
[quoting Pico v Ci ty of New York, 8


AD3d 287, 288, 777 N.Y.S.2d 697 [2d
Dept. 2004]]) .


The City next argues that the
application should be denied because
it never acquired actual knowledge of
the claim within the statutory period.
The City argues that even if it had
knOWledge of the occurrence of the
accident and injury, this does not


constitute actual knowledge of the
claim. The City additionally argues
that the application [*4] should be
denied because it did not have an
opportunity to investigate the
allegations in a timely fashion. The
City asserts that "[a] t this delayed
point in time, all investigative
efforts would prove inadequate. Thus,
the City claims it is deprived of any
opportunity to investigate the
allegations" (Res. Aff. P 19).


Discussion


Pursuant to General Municipal Law §


50-e(1) (a), "any case founded upon
tort" where the City is a defendant,
"the notice of claim shall be .
served . . . within ninety days after
the claim arises." "It is well settled
that General Municipal Law § 50-e (5)
permits the court to consider all
relevant factors and to exercise
considerable discretion in determining
whether to permit late service of
claim" (Baldeo v City of N. Y., 127
AD2d 809, 809, 511 N.Y.S.2d 937 [2d
Dept. 1987]).


In making this determination the
Court first considers whether "the
claimant demonstrated a reasonable
excuse for the failure to serve a
timely notice of claim" (Matter of
Chambers v Nassau County Heal th Care
Corp., 50 AD3d 1134, 1134, 857
N.Y.S.2d 222 [2d Dept. 2008]; see
General Municipal Law § 50-e [5] ) .
suffering a debilitating injury
resulting from an alleged accident has
been seen as a reasonable excuse for
filing a [*5] late notice of claim
(Matter of Strauss [**5] v New York
City Trans. Auth., 195 AD2d 322, 322,
600 N.Y.S.2d 32 [1st Dept. 1993]
[noting that the petitioner's injuries
prevented her from filing a timely
notice of claim]). Failure to identify
the proper public corporation against
which the claim should have been
brought has also been found to be a
reasonable excuse (Baldeo, 127 AD2d at
809) . However, simply being
"unfamiliar with statutory requirement
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for serving a timely notice of claim"
is not a reasonable excuse for filing
a late notice of claim (Pica v City of
N.Y., 8 AD3d 287, 287, 777 N.Y.S.2d
697 [2d Dept. 2004)). Similarly,
merely waiting to retain counsel is
not a reasonable excuse (Matter of
Gilliam v City of N . Y., 250 AD2d 680,
680 , 673 N.Y.S .2d 172 [2d Dept.
1998] ) .


The Court also considers whether
"the [City) acquired actual knowledge
of the facts constituting the claim
within 90 days of its accrual or a
reasonable time thereafter" (Chambers,
50 AD3d at 1134; see General Municipal
Law § 50-e[5]). "The relevant inquiry
is whether the [City] had actual
knowledge of the facts--as opposed to
the legal theory--underlying the
claim" (Matter of Dumancela v New York
City Health & Hasps. Corp ., 32 AD3d
515, 516, 820 N.Y.S.2d 136 [2d Dept.
2006]). The petitioner [*6] has the
burden of establishing this element
(Washington v City of N . Y., 72 NY2d
881, 883, 528 N.E.2d 513, 532 N.Y.S.2d
361 [1988]) . "Where. . members of
the municipality's police department
participate in the acts giving rise to
the claim, and reports and complaints
have been filed by the police, the
municipality will be held to have
actual notice of the essential facts
of the claim" (Matter of Ragland v New
York City Hous. Auth., 201 AD2d 7, 11,
613 N. Y. S . 2d 937 [2d Dept. 1994)
[emphasis in original]). The City may
also acquire actual of the facts
constituting petitioner's claim from
another party's notice of claim (see
Heredia v City of N. Y., 141 AD2d 473,
474, 529 N.Y .S.2d 793 [1st Dept. 1988)
[holding that the City had actual
knowledge of a shooting victim's claim
from another victim's notice]). City
records may also provide actual
knowledge (but see [**6] Williams v
Nassau County Medical Center, 6 NY3d
531, 538, 847 N.E.2d 1154, 814
N.Y.S.2d 580 [2006] ["Merely having or
creating hospital records, without
more, does not establish actual
knowledge of the facts--as opposed to


the legal theory--underlying the
claim. "l [emphasis added]) .


Finally the Court will consider
whether "the delay would substantially
prejudice the public corporation in
defending on the merits" (Chambers, 50
AD3d at 1134; [*7) see General
Municipal Law § 50 - e (5) ) . The
application to amend must be made
within one year and 90 days of the
accident (Matter of Sanders v New York
City Hous. Auth., 170 AD2d 607, 608,
566 N.Y.S.2d 381 [2d Dept. 1991]).
"The purpose of the statutory notice
of . claim requirement (General
Municipal Law § 50-e) is to provide a
public corporation with an adequate
opportunity to investigate the
circumstances surrounding the accident
and to explore the merits of the claim
while the information is still readily
available" (Barno v New York Hous .
Auth., 185 AD2d 292, 293, 586 N.Y.S.2d
291 [2d Dept. 1992]). The petitioner
has the burden of proving that the
delay has not prejudiced the City by
depriving it of the opportunity to
investigate the incident (see Matter
of Cattell v Town of Brookhaven, 21
AD3d 896, 897, 800 N. Y. S . 2d 603 [2d
Dept. 2005)).


"The presence or absence of anyone
factor, including the absence of a
reasonable excuse, is not necessarily
fatal" (Chambers, 50 AD3d at 1135) .


Turning to the facts of this case,
to the extent peti tioner argues that
the girlfriend's Notice of Claim of
"property damage" is sufficient to
provide notice of his claim for
personal injury, his argument is
unavailing. This amounts to simply
being unaware of [*8] the statutory
requirements of General Municipal Law
§ 50-e and is an unacceptable excuse
for his failure to timely serve a
notice of claim (Pica, 8 AD3d at 287).
His claim that his delay resulted from
an inability to retain counsel until
he was able to find an attorney to
take the case on a pro bono basis is
also [**7] insufficient to satisfy
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the need to show an reasonable excuse
for the delay -- this is particularly
true given that this kind of action is
typically brought on a contingency
basis. Although petitioner fails to
provide a reasonable excuse for his
delay, this error is not fatal (Jordan
v City of N. Y., 41 AD3d 658, 660, 838
N.Y.S.2d 624 [2d Dept. 2007]).


The City asserts that although it
had knowledge of the "accident and
injury," this "without more, does not
constitute actual knowledge of the
essential facts constituting the
claim" (Res. Aff . P 13). The City
first relies on Felice v
Eastport/south Manor Central School
District, SO AD3d 138, 851 N.Y.S.2d
218 (2d. Dept. 2008) to oppose
petitioner's assertion that the City
received actual knowledge of the
underlying facts of the claim. In that
case a student, who was injured in a
cheerleading accident, sought
permission to file a late notice of
claim against a school r-9] district
alleging negligent supervision and
control of the stunt team. (id. at
139) . The court rejected her
contention that the district received
actual knowledge of the claim of
negligent supervision through an
accident report because "{n] owhere in
the injury report is there any
recitation or allegation that the
'basers' were either too small to
catch a 'flyer' such as [the student],
or that [the student] had made known
to the coach her dissatisfaction with
the team members assigned as 'basers'"
(id. at 150).


Similarly, the City also relies on
Chattergoon v New York Ci ty Housing
Authority, 161 AD2d 141,554 N.Y.S .2d
859 (1st Dept. 1990). There, in a
wrongful death action an estate
administrator claimed that the puhl Lc
corporation had actual notice of his
claim of negligence through the police
department's investigation of his
father's murder (id. at 142). The
court held that although there was
knowledge of the occurrence there was


not knowledge of the claim because
" [t] he police investigation into the
murder of the petitioner's decedent
was geared toward finding the murderer
[**8] and not toward preparation of a
possible claim for pain and suffering
on the basis of alleged negligence by
the respondent" (id.).


These [*10] two cases involved
official reports that failed to state
the facts that were the bases for the
claims. Here, however, unlike Felice
and Chattergoon, the petitioner's
statements to the City hospital
personnel, which were made in front of
another police officer, specifically
alleged that the arresting police
officers struck him with a blunt
object, which is the basis for his
claim. Thus, the City can be deemed to
have had actual knowledge of the facts
underlying the claim within 90 days of
the incident (Dumancela, 32 AD3d at
516) .


The City further contends that the
girlfriend's Notice is insufficient to
give the City actual knowledge of the
facts underlying the claim because it
only notifies the City of property
damage . Even assuming, however
unlikely, that the City's
investigation of the girlfriend's
Notice did not uncover the facts
underlying petitioner's claim, the
petitioner has still met his burden of
establishing that the City had actual
knowledge of the facts of the claim
within 90 days of the incident
(Washington, 72 NY2d at 883) .
Accordingly, there is no need to
address petitioner's additional
assertion that the Ci ty gained actual
knowledge of the facts underlying the
claim through [*11] the two arresting
police officers.


The City finally argues that it
will be extremely prejudiced in their
defense if petitioner is allowed to
file a late notice of claim because at
this delayed point in time. all
investigative efforts would prove
inadequate. This bald assertion is
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unsupported by any facts . There is no
suggestion that the City cannot
interview both the police officers
involved in the arrest and the police
officer present in the hospi tal, all
of whom presumably documented the
underlying facts in their memo books
(see Schiffman v City of N.Y., 19 AD3d
206, 206, 797 N.Y .S .2d 450 [1st Dept.
2005] ). The [**9] City also has the
hospital records and can interview
members of the hospital staff who were
present when petitioner made his
allegations. Moreover, it is likely
that an investigation of the
girlfriend's Notice would have
uncovered the underlying facts that
give rise to petitioner I s claim (see
Dumancela, 32 AD3d at 515). The City's
conclusory assertions of prejudice,
based solely on the petitioner's delay
in serving notice of claim, are
insufficient (Jordan v City of New
York , 41 AD3d 658, 660, 838 N.Y.S.2d
624 [2d Dept. 2007]) . Thus, petitioner
has met his burden showing a lack of
prejudice because the City [*12] has
not been denied an opportunity to
investigate the incident (Cattell, 21
AD3d at 897).


While the petitioner fails to
provide a reasonable excuse for the
delay in filing a notice of claim, the


City did in fact gain actual knowledge
of the facts underlying his claim, and
has shown no prejudice resulting from
the delay. Balancing all the relevant
factors and the remedial purpose to be
served by allowing a la te notice of
claim, the petition seeking permission
to serve a late notice of claim should
be granted. Accordingly it is,


ADJUDGED and ORDERED tha t the
petition is granted and the notice of
claim previously served on the City on
April 7, 2008, and attached as Exhibit
B of petitipner's motion, is deemed
timely filed nun pro tunc to the 90th
day after the claim accrued . .


This is the decision, order and
jUdgment of this court. This is a
final disposition of this index number
and any subsequently filed action
requires the purchase of a new index
number.


Dated: Aug . 7, 2008


New York, New York


ENTER:


lsi Paul G. Feinman


J.S .C.








MICHAEL A. SIRAGUSA


ERIE COUNTY A rrORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTrvE


DEPARTMENT OF LAW


August 14, 2013


MICHELI.E M. PARKER


FIRST AsSISTANT COUNTY ArrORNEY


JEREMY C. TOTH


SECOND ASSISTAN T COUNTY A lTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


York, Benjamin v. Central Police
Services


Notice of Claim


Benjamin York
344 Linden Avenue
Buffalo, New York 14216


Michael S. Deal, Esq.
Lipsitz Green Scime Cambria LLP
42 Delaware Avenue, Suite 120
Buffalo, New York 14202-3924


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By:
Michelle M. Parker
First Assistant County Attorney


MMP:dld
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PLEASE PRINT:


NAME.-BeNJ A-f\1J-N ~O~~;:",. , NAME OF ATTORNEY (IF ANY):


SSN 088-'?O"blli=~__ ~&L SI j)6fj-L &S~.
(FOR ACCOUNTING PURPOSES) . I .


ADDRESS 3 fiJ::.tNb~5"'-LrJ~ ~ : · ADDRESS Ltd. ,D2.Lf} wft~G Avt:1, Sit;' /00
" I


CITY/STA~_B Itf fftl -0 iN Y. CITY/STATE tl<fff1l.D I tV~,v:....-..._---


ZIPCODE.11lik-PHONE~3 - ~o4~- ZIPCODEt~a..01-=- PHONE gy,-IJ1J X. 9/~


DATE OF BIRTH 0 ~...I:..~+-/lUt~-J('l-+~ _
,NATURE OF .ciJiM: I


,' DATE OF CLAIM t11A~ .i(" [ll o l:..:;.5 TIME _


PLACE OF cLAiM (BE SPECIFIC) GIVE EXACT l,nCATION lj!RERE .DAMAGE OCc:IffiRED


.-.C6NTf?ftl Poutis JeRI/Itt> kl1-3 . .
MANNERINWBICHCLAIMAROsE-.iPfax PCST/t'O¥ EP J11R, VvRK'...s
.f!l.:j 8lA5HMiT:Srt~1 ·~()'3 -$. ':Jbj' S5Ur'lL-#- Lli?588J;


. 11QOe:l~~5 - 5clS A..tF~e . W~lLH liM BEEN' -St>1-zcA,- .


, ~fEr'rk-o pvLU£ 7JrJ SePIGMBGLt Ab l rAPD"8. M.R, yo(U1" ~cY:ev~


~ rJOTt.t£ of SkLtt J)ES\t.u...t,J~rJ ANt> HMJ rt1ovru> f0B-:J:.I> tGrvdtj\l.


ITEMS DAMAGED (OR) PERSONAL INJURIES SUSTAINED11:.~BLfSltMtHTSR. Jt:!FLfr


Vehicle Identif1~ation (YIN) IDmmer '(If claim inyplyes the Impound Garage) gr
if vehicle was towed by the 'City or its Agent


MICHAEL S. DEAL
Notary Public, State of New York


Qualified in Erie County
.fI.--7~~""::;"'::;..L-_--" ',;20Ii MyCommission Expires November5, 20J]


,
N.B. IF CLAIMIS FOR PROPERTYDAMAGE AND OWNER IS DIFFERENTFROM DRIVER,


PLEASE LISTBOTH.







.. .. .... . .... . _ • •• _ . • • • - I •• _ • •


IU·U..J..J.1. .....UU
. _ . - - - 1---- - .. -


1 • .1.' .1.


Prlnted: 08/08/2013 INQUIRY DETAILREPORT


GM#2S1 - Tonawanda FFL#6·16·00800


PilUS: 1


I Firearm Inform~tion : I
Serial Number; L47S883


UPC: 604206068576
Description: 5.56MM
New/Used?: New


I Acquisition Information I
Ollte: 05/15/2008
AS8~.: 521255, JosephOunn


I Disposition Information I
Date: 07125/2008
Assoc.: 521274, Curtus Foote


4473#: 14589


Coot: Retail: $1,099.99


Manuf/lmporler: B shmaster
ModeJ: X ~15.e2S


Caliber/Gauge: 2 3 Rem.
Type: R"Ie


Acn From:
GM#1 - CRWLebanc h FFLt# 4-35-01430
700 South Council 0 ~e


Lebanon, IN 46052


Said Tao


eeNJAMIN,WAYNe ORK


344 LINDEN AVE.
ERIE
BUFFALO, NY 1421E
(716)880-9064





