COUNTY OF ERIE

MARK C. POLONCARZ

COUNTY EXECUTIVE
GALE R. BURSTEIN, MD, MPH
COMMISSIONER OF HEALTH

August 21, 2013

Hon. Stefan Mychajliw

Erie County Comptroller

95 Franklin Street, 11" Floor
Buffalo, New York 14202

Re:  Erie County Comptroller “Audit” of Correctional Health Services
Dear Comptroller Mychajliw:

On August 20, 2013, The Buffalo News published an article concerning your
office’s Division of Audit and Control in which you were cited as stating your office is
conducting an audit “of inmate healthcare, including the cost of prescription drugs for
those incarcerated in the county’s jails.”

I am writing to seek clarification regarding this matter, since my department,
which assumed full responsibility for Correctional Health Services from the Erie County
Sheriff in January 2012 has not received an audit entrance letter from your office. In
addition, your staff has not contacted me or Dave Marciniak, Director of Correctional
Health, to discuss Correctional Health costs, including the cost of prescription
pharmaceuticals. I have also been advised that neither the Office of the Sheriff nor the
County’s prescription drug intermediaries have been contacted by you.

After checking my correspondence, the only contact between your office and the
Department of Health concerning Correctional Health was Deputy Comptroller-Audit
Teresa Fraas’ May 24, 2013 Freedom of Information Law (“FOIL") request for the
following information:

For the period January 1, 2008 through April 30, 2013: the
number of inmates of the Erie County Holding Center and
Erie County Correctional Facility receiving the following
services (by year) and the annual cost of these services:
abortions, childbirth, hormones for sex change, operation
for sex change.
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Your FOIL request followed comments you made at the May 16, 2013 meeting of
the County Legislature’s Public Safety Committee regarding legislative resolution Intro.
8-4. That resolution expressed support for proposed New York State Legislature bills
S.1894/A.6205 that would require inmates in state and county correctional facilities (but
not necessarily prisoners in a county holding center) to make co-payments of $7.00.

I was informed that at the May 16™ committee meeting, during discussion on the
proposed New York State Law, you indicated that you were “working with the Health
Department” on finding out how much tax dollars went towards sex-change operations,
hormone therapy, births and abortions. You later amended that statement to say you sent
a FOIL request to my department requesting that information and you were seeking such
information based on a WIVB-TV news story. Because my department had never
received any such FOIL request, I sent a letter to you dated May 20™ seeking
clarification, and your office responded by filing the FOIL request on May 24",

As I am sure you are aware, there are federal and state laws and regulations
governing health insurance information and data privacy, including the Health Insurance
Portability and Accountability Act of 1996 (“HIPAA”). On July 17, 2013, Dave
Marciniak responded to your FOIL request with the data your office had requested. His
response provided the following information for the time period starting in January 2012
when the Department of Health assumed full responsibilities for Correctional Health:

One (1) prisoner received pregnancy termination services (cost; $337.89)

Six (6) prisoners gave birth while in custody (cost: $37,204.08)

Two inmates/prisoners received hormone replacement therapy (cost: $304.91)
No prisoners/inmates received sexual reassignment surgery

Please be advised that under state and federal laws, the County is required to
provide medical and healthcare to prisoners in the custody of the Erie County Sheriff’s
Division of Jail Management and personal information about a prisoner’s healthcare
cannot be revealed under HIPAA. The County has limited discretion over the costs and
treatment options for detainees. Various officials in government may not agree with
certain policies and regulations, but until those laws or policies are changed, my
department is required to comply with federal and state law.

For the three year period of your FOIL request in which Correctional Health
Services were not administered by the Department of Health (2008-2011), I would
recommend that you contact the Sheriff’s office to receive the requested data and
information, as all health operations were under his control and oversight during that
period.

In addition, I would like to note that the proposed state legislation to compel
inmate medical co-payments (S.1894) remained in a New York State Senate Committee
and was not put up for a vote in 2013.
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Finally, [ request a written response to this letter be delivered to my office by
close of business on August 23, 2013 confirming whether your office is currently
conducting an audit of Correctional Health Services, and, if so, I hereby formally request
notification of said process in writing pursuant to the standards as required by Sections
6.47 and 6.49 of Generally Accepted Government Auditing Standards (“GAGAS”) and
as required by Section 1802(e) of the Erie County Charter. Thereafter, I request that my
department and the Office of the Sheriff be given the appropriate opportunity under
GAGAS to cooperate and comment on said audit.

I'look forward to hearing from you regarding this matter.

Sincerely,

Gale R. Burstein, MD, MPH, FAAP
Commissioner of Health

GB/tc

cc: Erie County Executive Mark C. Poloncarz
Erie County Legislature
Robert W. Keating, Director of Budget and Management
Erie County Fiscal Stability Authority
Erie County Sheriff Timothy B. Howard
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