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MARK C. POLONCARZ

MICHAEL A. SIRAGUSA COUNTY EXECUTIVE MICHELLE M. PARKER
COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH.

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
MEMORANDUM
TO: Robert M. Graber, Clerk, Erie County Legislature
FROM: Michelle M. Parker, First Assistant County Attorney
DATE: August 2, 2013
RE: Transmittal of New Claims Against Erie County
Mr. Graber:

In accordance with the Resolution passed by the Erie County Legislature on June
25, 1987 (Int. 13-14), attached please find sixteen (16) new claims brought against the County of
Erie. The claims are as follows:

Claim Name

Michael Serrano v. County of Erie, et al.

Dejuan Burnell v. County of Erie, et al.

Sandra Smith v. County of Erie, et al.

Brian Goldwater v. County of Erie

Kimberly Przepiora v. Sheriff Howard, et al.

Medical Care of WNY a/a/o Brown v. County of Erie

Mark John Pier v. County of Erie, et al.

Estate of Trevell Walker v. County of Erie, et al.

Donald Turner v. County of Erie

Suzanne Gallagher v. County of Erie, et al.

Meghan Saramak v. Erie County Sheriff’s Office

Robert Pim v. County of Erie, et al.

Kevin Hardwick, et al. v. Erie County Board of Elections, et al.
NYS Committee of the Independence Party v. ECBOE, et al.
Beth Lynne Hoskins v. Matthew A. Albert, et al.

Thomas Boyce v. County of Erie

95 FRANKLIN STREET - ROOM 1634, BUFFALO, NEW YORK 14202~ PHONE (716) 858-2200 - FAX (716) 858-2281 (NOT FOR SERVICE)
WWW_ERIE.GOV






MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE Jeremy C. ToTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

July 30, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Boyce, Thomas v. County of Erie
Document Received: Summons and Complaint
Name of Claimant: Thomas Boyce

36 Ashton Place

Buffalo, New York 14220

Claimant's attorney: Lindy Korn
Electric Tower
535 Washington Street, 9" Floor
Buffalo, New York 14203

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

N )
By: /[ [\ cAAM [ /Z_
Michelle M. Parker
First Assistant County Attorney

MMP:did

Enc.

95 FRANKIIN SIRLE T, ROOM 1634, BUiFALO. NEW YORK 142002 = PHONEU: (T16) 838-2200 - Ww W ERIE.GOV
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AOQ 440 (Rev. 1209) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Western District of New York
Thomas Boyce )
Plaintiff ;
v. ) Civil ActionNo, 13-CV-619 - S
Erie County ;
Defendant )
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Erie County
95 Franklin Street, 16th Floor
Buffalo, New York 14202

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintifFs attorney,
whose name and address are:  [aw Office of Lindy Korn

Electric Tower

535 Washington St.
Ninth Floor

Buffalo, NY 14203

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date: 6/14/2013

Signature of Clerk or Deputy Clerk

This paper received at the
Erie Coupty Attorney's Office

from b Lortin on
the - [:g day of Ty -'.,, ,20/
at 2 anmfpm -

gssflstant County Attorney
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This paper received at the
Erie County Attorney's Office
from Qewst Cor b on
UNITED STATES DISTRICT COURT the 26 dayof S vly 4208
WESTERN DISTRICT OF NEW YORK at 10" m@ :
Buffalo Division . %,
e
THOMAS BOYCE, Tt oy Kooy
PLAINTIFF,
v COMPLAINT
2 ./ — f
ERIE COUNTY, L3-(V=p04)]
DEFENDANT.

Plaintiff Thomas Boyce (“Plaintiff’ or “Mr. Boyce”) alleges as follows:
PARTIES

1. The Plaintiff, Thomas Boyce, is a natural person with a place of residence at Ashton
Place Buffalo, NY 14220.

2. Upon information and belief, Defendant Erie County (“Defendant” or “County”), is a
municipal entity with offices located at 95 Franklin Street, 16th Floor, Buffalo, New

York 14202

JURISDICTION AND VENUE

3. The Court has jurisdiction over this action pursuant to 28 U.S.C. §1331 and as conferred
by 42 U.S.C. §§ 12111 et. seq. and §1983.

4. Defendant is subject to the jurisdiction of this Court and venue is proper in this District
pursuant to 28 U.S.C. § 1391 (b) as the acts and omissions giving rise to the claims in this
complaint occurred within the Western District of New York.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

5. Mr. Boyce has exhausted administrative remedies prerequisite to bringing this claim as
follows:

6. On June 27, 2012, Mr. Boyce filed a charge of discrimination with the New York
Division of Human Rights (DHR) and the Equal Employment Opportunity Commission





YN s T T ST VT 2 I SR Gy o

Case 1:13-cv-00619 Document 1 Filed 06/13/13 Page 2 of 10

(EEOC). The DHR assigned the case number as 10155927. ‘The DHR cross filed the -
Complaint with the EEOC as Federal Charge No. 16GB203659.

7. The EEOC mailed Mr. Boyce a ‘Right to Sue’ letter proving that he has exhausted his
administrative remedies Under Title VII.
FACTUAL BACKGROUND

8. Mr. Boyce is a Deputy Sheriff for Erie County.
9. Mr. Boyce works at the Erie County Holding Center.

10. Mr. Boyce has a property interest in his continued employment.

11. Mr. Boyce is a person with a disability under the meaning of the ADA.

12. Mr. Boyce suffers from PTSD acute stress disorder and high blood pressure.

13. The County has been notified many times since 2010 of Mr. Boyce's disability.

14. Mr. Boyce can otherwise perform the essential functions of this job with reasonable
accommodation.

15. Historically, the County had allowed officers to split eight hour overtime shifts between
them.

16. Defendant has refused to allow Mr. Boyce to use split shifts to cover the overtime.

17. On July 27, 2011 Mr. Boyce presented a doctor’s note with medical restrictions to Chief
Rodriguez.

18. The medical restrictions included not working more than 48 hours a week with a
maximum shift of 12 hours per day.

19. Chief Rodriguez informed Mr. Boyce that he would no longer be allowed to work any
overtime until he was taken off of medical restrictions.

20. After informing Defendant of these medical restrictions Mr. Boyce was harassed and

mocked by fellow officers.
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21. When calling in sick to use FMILA leave Mr. Boyce was further harassed and mocked by
superiors and peers.

22. Defendant also began issuing Mr. Boyce “records of counseling” for not attending
trainings that were scheduled off his regular shift.

23. Defendant refused to either reschedule him or allow him overtime to attend these
trainings.

24. Upon information and belief the overtime necessary to attend these trainings would have
complied with Mr. Boyce’s medical restrictions.

25. Defendant also began issuing Mr. Boyce “records of counseling” for not attending training
that he did attend.

26. Mr. Boyce has a property interest in his continued employment.

27. Upon information and belief the County has the authority to mandate that its deputies
work overtime in certain circumstances.

28. Upon information and belief those circumstances are limited to emergencies.

29. The holding center is routinely short-staffed.

30. The short-staffing requires at least 60 overtime shifts per shift.

31. The Sheriff’s Department routinely mandates deputies to work overtime multiple times
per week.

32. The Sheriff’s Department rarely has a shift that does not use mandatory overtime to fill.

33. The use of mandatory overtime is expected on effectively every shift.

34, This does not fit the plain language meaning of emergency.
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FIRST CAUSE OF ACTION
Failure to accommodate in violation of the ADA

35. Plaintiff repeats each -and every allegation set forth herein in preceding paragraphs as
though fully set forth herein.

36. In order to establish a prima facie case of failure to accommodate discrimination, a
plaintiff must show that (1) plaintiff is a person with a disability under the meaning of the
ADA; (2) an employer covered by the statute had notice of his disability; (3) with
reasonable accommodation, plaintiff could perform the essential functions of the job at
issue; and (4) the employer has refused to make such accommodations.” Graves v. Finch
Pruyn & Co., Inc., 457 F.3d 181, 184 (2d Cir. 2006).

37. Mr. Boyce is a person with a disability under the meaning of the ADA.

38. Mr. Boyce suffers from PTSD, acute stress disorder, and high blood pressure.

39. The County has been notified many times since 2010 of Mr. Boyce’s disability.

40. Mr. Boyce can otherwise perform the essential functions of this job with reasonable
accommodation.

41. Historically, the County had allowed officers to split eight hour overtime shifts between
them.

42. Split shifts are therefore reasonable.

43. Defendant has refused to allow Mr, Boyce to use split shifts to cover the overtime.

44. Upon information and belief the operation of the mandatory overtime process as currently
implemented is illegal.

45. Upon information and belief procedural corrections to the implementation of the overtime
policy would both render it compliant with the law and provide an effective

accommodation for Mr. Boyce.
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Defendant has pursued neither accommodation.

SECOND CAUSE OF ACTION
Retaliation in Violation of ADA

Plaintiff repeats each and every allegation set forth herein in preceding paragraphs as
though fully set forth herein.

In order to establish a prima facie case of retaliation, the Complainant must show (1) he
engaged in a protected activity; (2) his employer was aware of this activity; (3) the
employer took adverse action against him; and (4) a causal connection exists between the
alleged adverse action and the protected activity. Treglia v. Town of Manlius, 313 F.3d
713, 719 (2d Cir. 2002).

Mr. Boyce engaged in protected activity each time he asked for accommodation to his
disability.

Defendant was aware of this apparent protected activity because the doctor’s notes and

requests for accommodations were given to officers within Mr. Boyce's chain of

command.

On July 27, 2011 Mr. Boyce presented a doctor’s note with medical restrictions to Chief
Rodriguez.

The medical restrictions included not working more than 48 hours a week with a

maximum shift of 12 hours per day.

Chief Rodriguez informed Mr. Boyce that he would no longer be allowed to work any
overtime until he was taken off of medical restrictions.

After informing Defendant of these medical restrictions Mr. Boyce was harassed and

mocked by fellow officers.
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When calling in sick to use FMLA leave Mr. Boyce was further harassed and mocked by
superiors and peers.

Defendant also began issuing Mr. Boyce “records of counseling” for not attending
trainings that were scheduled off his regular shift.

Defendant refused to either reschedule him or allow him overtime to attend these
trainings.

Upon information and belief the overtime necessary to attend these trainings would have
complied with Mr. Boyce’s medical restrictions.

Defendant also began issuing Mr. Boyce “records of counseling” for not attending training
that he did attend.

Because Defendant’s officers complained Mr. Boyce’s medical restrictions were the
reason they had to issue “records of counseling,” Defendant acted in a clearly harmful and
dissuasive manner towards Mr. Boyce because of his disability.

Mr. Boyce is currently on a six-week suspension.

Upon information and belief the suspension is based on trumped up and nonsensical

charges that were issued because of Mr, Boyce’s continued protected activity.

THIRD CAUSE OF ACTION
INTERFERENCE in violation of the FMLA

Plaintiff repeats each and every allegation set forth herein in preceding paragraphs as
though fully set forth herein.

In approximately July 2011 Mr. Boyce applied for FMLA leave.

Mr. Boyce was granted the use of FMLA leave to avoid working eight hour mandatory

overtime shifts.
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Chief Rodriguez informed Mr. Boyce that he would no longer be allowed to work any
overtime until he was taken off of medical restrictions.

After informing Defendant of these medical restrictions Mr. Boyce was harassed and
mocked by fellow officers.

When calling in sick to use FMLA leave Mr. Boyce was further harassed and mocked by
superiors and peers. -

Defendant also began issuing Mr. Boyce “records of counseling” for not attending
trainings that were scheduled off his regular shift.

Defendant refused to either reschedule him or allow him overtime to attend these
trainings.

Upon information and belief the overtime nccessary to attend these trainings would have
complied with Mr. Boyce’s medical restrictions and therefore would not required FMLA
leave.

Upon information and belief Defendant was undertaking these actions as punishment for

Mr. Boyce’s use of FMLA leave.

FOURTH CAUSE OF ACTION
§ 1983 Violation of Due Process as provided by the 14" Amendment

Plaintiff repeats each and every allegation set forth herein in preceding paragraphs as
though fully set forth herein.

In order to establish a violation of §1983 “two-and only two-allegations are required in
order to state a cause of action under that statute. First, the plaintiff must allege that some

person has deprived him of a federal right. Second, he must allege that the person who has
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deprived him of that right acted under color of state or territorial law.” Gomez v. Toledo,
446 U.S. 635, 640, 100 S. Ct. 1920, 1923, 64 L. Ed. 2d 572 (1980)

75. Upon information and belief Defendant Erie County is a public employer.

76. Mr. Boyce is a Sheriff’s Deputy with civil service protections.

77. Mr. Boyce has a property interest in his continued employment.

78. Upon information and belief the County has the authority to mandate that its deputies
work overtime in certain circumstances.

79. Upon information and belief those circumstances are limited to emergencies.

80. The holding center is routinely short-staffed.

81. The short staffing requires at least 60 overtime shifts per shift.

82. The Sheriff’s Department routinely mandates deputies to work overtime multiple times
per week.

83. The Sheriff’s Department rarely has a shift that does not use mandatory overtime to fill.

84. The use of mandatory overtime is expected on effectively every shift.

85. This does not meet the plain language meaning of emergency.

86. As it currently operates, the County’s mandatory overtime process is illegal.

87. Sheriff’s Deputies have a liberty interest to not be compelled to work by the government.

88. Mr. Boyce further suffers from disabilities.

89. Working mandatory overtime, as operated currently by the Sheriff’s Department, is
detrimental to Mr. Boyce’s health.

90. Mr. Boyce has been routinely ordered to work mandatory overtime.

91. These orders force Mr. Boyce to choose between his health and his liberty interest or his

property interest.
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02. As operated these orders are routinely illegal.
93. The officers of the County who have issued these orders to Mr. Boyce have variously
harmed his health and deprived him of his liberty and property interests.

94. These orders have been made under color of law.

WHEREFORE, Mr. Boyce respectfully requests this Court to enter an Order:

A. Awarding Mr. Boyce past lost wages and benefits in an amount to be determined
at trial;

B. Awarding Mr. Boyce damages for his pain, suffering, loss of enjoyment of life,
humiliation and other injuries in an amount to be determined at trial;

C. Directing Defendant to pay all unreimbursed medical costs incurred by Mr. Boyce
as a result of the stress and anxiety resulting from the discrimination he suffered and the hostile
working conditions he endured, including diagnostic analysis, treatment and therapy, and follow
up therapy;

D. Defendant to pay Mr. Boyce the costs of this action, together with reasonable
attorneys’ fees and disbursements;

E. Mr. Boyce to have such other and further relief as this Court deems just and

equitable.

DEMAND FOR JURY TRIAL

Pursuant to Rule 38(b) Fed. R. Civ. P., Plaintiff hereby demands a trial by jury for all
issues triable of right by a jury in this case.
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Dated: June 13, 2013

Respectfully submitted,
Plaintiff Tom Boyce
By his Attorneys

2 9o T

I.‘fmdy Korn, |Esq.

Richard J. Perry, Esq.

Attorneys for Plaintiff

The Law Offices of Lindy Kom
Electric Tower

535 Washington Street, Ninth Floor
Buffalo, New York 14203
Telephone: (716) 856-5676
Facsimile: (716) 507-8475
Ikk75atty@aol.com

khovaros@yahoo.com

10






MICHAEL A, SIRAGUSA MICHELLE M. PARKFER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SLCOND ASSISTANT COUNTY ATTORNEY
July 9,2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Burnell, Dejuan A. v. City of Buffalo
and County of Erie

Document Received: Notice of Claim

Name of Claimant: Dejuan A. Burnell

2590 Elmwood Avenue, Apt. 4
Kenmore, New York 14217

Claimant's attorney: Cheryl M. Reed, Esq.
William K. Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221-5986

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

s .
By: _ Ay /¥ i
/ Jeremy C. Toth
" Second Assistant County Attorney
jeremy.toth@erie.gov

JCT/did
Enc.

Y5 FRANKLIN SREET. ROOM 1634, Burtar o, NEw YORK 142002 — PHONE: {716) 838-2200) - WWW . FRIE.GOV





STATE OF NEW YORK
COUNTY OF ERIE

IN THE MATTER OF THE CLAIM OF:

DEJUAN A. BURNELL
2590 Elmwood Avenue
Apt. 4

Kenmore, NY 14217

-against-

CITY OF BUFFALO, NEW YORK
Law Department

City Hall

Room 1101

Buffalo, NY 14202

COUNTY OF ERIE, NEW YORK
Department of Law

95 Franklin Street

Suite 1634

Buffalo, NY 14202

Claimant,

Respondent.

EG
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013

ERIE COUNTY
DEPARTMENT OF LAW

E

NOTICE OF CLAIM

PLEASE TAKE NOTICE that DEJUAN A. BURNELL, hereby makes claim
against the CITY OF BUFFALO and COUNTY OF ERIE in support thereof Claimant

alleges:

1. The names and post office address of the claimant and his attorney

are.

Claimant: Dejuan A. Burnell

2590 Eimwood Avenue

Apartment 4

Kenmore, New York 14217

Attorney: William Mattar, P.C.
6720 Main Street, Suite 100

Williamsville, New York 14221
(716) 633-3535






2. The nature of the claim is: Claimant, Dejuan A. Bumell was caused to
suffer serious personal injuries while lawfully driving northbound on Humboldt Parkway in
the City of Buffalo, County of Erie and State of New York when a motor vehicle owned by
Annette Y. Moseley and operated by Dara Rene Moseley, collided with Mr. Burnell's
vehicle. All parties claim to have a green traffic signal. See attached police report as
Exhibit A.

3. The time and place in which the matter arose: On or about April 27, 2013,
at about 4:10 p.m., Claimant, Dejuan A. Bumell was lawfully traveling northbound on
Humboldt Parkway adhering to the green traffic signaling device in the City of Buffab,
County of Erie and State of New York, when a motor vehicle owned by Annette Y.
Moseley and operated by Dara Rene Moseley struck the rear driver’s side door of
Claimant's vehicle - all parties claimed to have a green traffic signal.

4, The City of Buffalo and Erie County are liable by reason of poor road design,
construction and maintenance, lack of adequate traffic control devices, unsafe and
improper traffic control device maintenance and placement, inadequate and/or missing
warning signs or waming devices to warn of the upcoming intersection, and/or other
known patent or latent hazardous conditions.

5. The Claimant’'s damages and injuries occurred as a result of the negligence,
carelessness, and reckless disregard for the safety of others including Claimant, Dejaun A.
Burnell, by the City of Buffalo, NY, and Erie County, NY, in failing to provide a safe location

to transit, in failing to maintain the area at intersection and traffic control device(s) in a





reasonably safe condition, along with other acts of negligence, carelessness and
recklessness.

6. The items of damages claimed are: Dejuan A. Burnell's personal injury, past,
present and future pain and suffering, past, present and future medical expenses, change
of lifestyle and derivative claim. The damages claimed are resulting from the serious
injuries suffered by Dejuan A. Burnell from the negligent acts of the City of Buffalo and the

County of Erie, New York.

DATED: Williamsville, New York
July 2, 2013

M MATTAR, P.C.
Cheryl M. Reed, Esq.
Attormey for Claimant
Office and P.O. Address
6720 Main Street

Suite 100 '
Williamsville, NY 14221-5986
(716)633-3535






STATE OF NEW YORK )
COUNTY OF ERIE ) ss:

| Dejuan A. Bumell, being duly swom, depose and say that he is the
Claimant in this action; that he has read the foregoing Notice of Claim and know the
contents thereof; that the same is true to the knowledge of deponents, except as to

matters therein stated to be alleged on information and belief, and that as to those matters

il L~
S

they believe them to be true.

S to befor thi s

day of [ , 2013
\—/ﬁotary Plblic

No. 010U8141707
Qualified In Erie County

P
WCOmsdezphmFebmmyn ‘_‘i






EXHIBIT A





Page

of

y N

Pages

New York State Department of Mator Vehicles

) 44 ' POLICE ACCIDENT REPORT 78
. MV-104A (6/04) 1
Y/ 2-)7-00¢ | ) COTITTRIRERR - omv copY
1 p—
- Acd:anton — Dayflwm Military Time 3:;.5.. No;lv-w’pd mf NdlnmﬂamdotSmQ _____ Loft Scens | Polics Photos —22
27 120/73 SHT /é/O 2 Accident Recanstrucied O |0OvesOne
VEHICLE 1 VEHICLE2 [] BICYCLIST [J PEDESTRIAN [] OTHER PEDESTRIAN
[VEHICLE 1- Oriv ; 8 - Drivar State of Ue.

T |l ome /7 347267 el e 2¢.2.328806 A" e
| brined on conmr wu///l DETVAN  HAm 2 o e ey o3 ele 8 R -
Addrosa (Include Number & Sireel) AR No. " | Address {include Number & Streel) ApL Na.

Lol Co Toie A Vg — z | 7y THARNCR AU — o
City or Town Stal . Chy or Town L] P
LFro rY_ Brw WY J4sT |
3 2 5 Sex Unilcensed | No. of N ;ubll: - . Sex Uniicensad gn. of N :ubﬂc N
I E TP dE e | o |=™3 =% o e T 57 £ | o =3 = o
~——| Name-axactly es printad on registration Sex Nune—endlyupdn Sex | 23
Menth
SHAmEL Mmmi i /’IQSe oy f/ve#e £ 23 L |
‘Addresa (inciude Number & Stroef) Aot o, W Roleased | Ad o Aet No. M RelaZ080 flammms
| S Code_ o |35 é’meg/ Ve~ ol
Clty or Tawn Stale Zip Code . Clty or Town smo T
— HBp L B /'Zz/¢
Piate Number State of Reg. | Vehicls Year 8 Make Veh Ins. Plate Number @ of Reg. [Vehicle Year & Make Vehicte T ins. Cade |~ _
Ty P pen thty "2 w8 | DErwaut s s wisve [ B&E s\
TickaVArTest ) TickevAmast '
[ Number(s) Number{s)
: Vidlation Vioiation
Section(s) . Section(s) =
Chack if Involved vehicle is: Check if involved vehicle is: Circle the diagram befow that describes the accident, or draw your own |
B |. | O more than 85 inches wide; O more than 85 Inches wide; diagram In space #9. Number the vehicles, |
|IV gmmn%feellong: |V E“"{ﬁﬂm“’“""“‘” - Rear End Lef, Tum  |Right A Tlgh Tun  |Head On
w verwelght parmit; verwelg 3 —
,E, o 2&"@ with an overdimansion peimit. 5 1 operatad with an averdimension parmil i *\ + s X |
| VEHICLE 1 DAMAGE CODES 1 VEHICLE 2 DAMAGE CODES Seret Lot Turm [rugntvom | Sideswip 76
c - [ ) 1 2 |¢C - Polnt of li , {same direction) t.( — — (opposita diraction)
7 L gg:; ;ﬂ:SLnT:;:t l/ L gg:;Mo&tDa:ap::‘ é j ‘2— 0 4 [:} ?' 8 -;— \
’ E | Enter up to three 3 4 5 | E | Enter up to three 3 4 % | ACCIDENT DIAGRAM
1 more Damage Codes 2 more Damage Codes
Vorice 5y Veids & )4 UCk 2'.’
To To ﬁg
VEHICLE DAMAGE CODING: d 1

1-13. SEE DIAGRAM ON RIGHT.

14, UNDERCARRIAGE 17. DEMOULISHED 19

P [-/{J/”é /7‘ VL

15. TRAILER 18. NO DAMAGE . 28
18. OVERTURNED 18. OTHER , I Cost of repairs to any one vehicle will be more than $1000.
" w  ° DOunknewn/Unable to Determine . [dyas [ No
Referanca Marker | Coordinates (if available) Place Whm Accldent Occusred: '
Latitude/Northing: County Hcty DViiage O Town of L0
Road on which accident ocoured ___ /2, FELRY & Uné A 29
(Route Number or Street Nams) LY oN
at 1} intersecting strest
Longitude/Easting: aN gs (Route Number or Streat Nama)
or2) ~———— 0OE Ow of
Fest Mias (MBapost, Neares? || g Route Numbar of Street Name)
Accident Description/Officer's Notes 30
o

/A/J"ﬂ.ﬂ'ﬂe

Zi

8 9 10 1112 1314 18 18 17 BY TO 18 Namej of all Involved Date of Death Only
Rlaly | ¢ iy A m - T=1] — T—  [Quthell, DESUAV, AMAIR
Plep g | 3 Y ( [ 37m |- =16 | — = [Sdhmew, Mypen
:,},c 1 | G Y /! 1A21F |- T Te | — T — Txhwen Molip
EVEN Y RITAV A EE ST — _1/MoSe\ey DARA loWE ]
<2 ] 3 q r 176|F 1= T=TC 1 — T— Tmoseley Avnedrp o
1y 4 ¢ {1 Im = [=]L 1 — [—"|moseletY, OONYR
Rark Badge/ID No.  [NCIC No. [Pracinct/Post Station/Baat/| Reviewing Date/Time Reviewed
Y == =
Frelds, Chrissoghen 3928 |otw| & 4 , 0%

N







COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
July 24, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: Gallagher, Suzanne M. v. City of
Buffalo and County of Erie
Document Received: Notice of Claim
Name of Claimant: Suzanne M. Gallagher
1457 Ambherst Street

Buffalo, New York 14214

Claimant's attorney: Sinead O’'Connor, Esq.
McMahon, Martine & Gallagher, LLP
55 Washington Street, Suite 720
Brooklyn, New York 11201

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

N
By: j/)\/\ Q/\\_x{.’ 78 -tiﬂ' i
Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure

95 FRANKIIN SIREFT. ROOM 1633, Bir s, NEw YORK 14202 - PHONE: (716} 358-2200 - WWWw [ Ril-.GOV





. This paper received at the
Erie County Attorney's ce

from on

IN THE MATTER OF THE CLAIM OF:

SUZANNE M. GALLAGHER,
Claimant, NOTICE OF CLAT™

-against-

CITY OF BUFFALO and COUNTY OF ERIE,
Respondents.

PLEASE TAKE NOTICE, that SUZANNE M. GALLAGHER, hereby makes claim
against the CITY OF BUFFALO and COUNTY OF ERIE and in support thereof alleges:

1. That the undersigned, SUZANNE M. GALLAGHER, (hereinafter referred to as
GALLAGHER), residing at 1457 Ambherst Street, Buffalo, New York 14214, by and through her
attorneys, MCMAHON, MARTINE & GALLAGHER, LLP, 55 Washington St., Suite 720,
Brooklyn, NY 11201, claims damages against the Respondents, CITY OF BUFFALO and
COUNTY OF ERIE for personal injuries, pain and suffering, general and special damages,
medical expenses and property damages sustained by her.

2. That the said injuries were sustained by the Claimant, GALLAGHER, in a bicycle
accident that occurred on April 28, 2013 at approximately 10.30am, traveling northbound on the
Buffalo Bike Trail, approximately 45-50 feet north of Arthur Street, in the City of Buffalo,
County of Erie, and State of New York. A photograph and a map of the accident location are

both marked “X”.





3. Upon information and belief, the aforementioned Buffalo Bike Trail, in the City
of Buffalo, County of Erie, and State of New York was controlled, designed, constructed and
maintained by agents, servants and/or employees of the Respondents. The Claimant,
GALLAGHER, was operating a bicycle at the time of the incident and she was traveling
northbound on the aforementioned Buffalo Bike Trail, in the City of Buffalo, County of Erie and
State of New York.

4, The Claimant, GALLAGHER, crossed Arthur Street and traveled approximately
45-50 feet north of same and began proceeding around a curve which veered to the left. As the
Claimant, GALLAGHER, proceeded around the curve she immediately came upon a chain link
gate fence that had been placed across the bike trail. Claimant, GALLAGHER, was caused
forced to suddenly apply the brakes to avoid colliding with the chain link fence and in doing so
she was caused to lose control of the bicycle and fall forward to the ground below.

5. The chain link gate fence was hazardous as it was unseen from any distance due to
the left hand curve trail and there was no notice and/or warning of said hazardous chain link
fence to the Claimant, GALLAGHER. Hence, it was impossible for the Claimant to foresee the
chain link gate fence within a sufficient time period to avoid the incident occurring.

6. Respondents are aware of the high frequency of bicycle traffic at the
aforementioned Buffalo Bike Trail north of Arthur Street described in this notice. Respondents
were aware for a sufficient period of time to remedy the hazardous condition, but failed to
exercise due care to inspect and/or make safe the hazardous condition. Further, respondents
caused and created the hazardous condition by placing the chain gate link fence at the accident

location.





7. As a result of the above, the Claimant, GALLAGHER, was caused to sustain
serious and permanent injuries.

8. That the Claimant’s damages and injuries occurred as a result of the negligence,
carelessness, recklessness and disregard for the safety of others including Claimant,
GALLAGHER. Respondents, its servants agents and employees’ negligence includes, but is not
limited to properly inspecting, in the design, repair, supervision, inspection, construction and
maintenance of the Bike Trail, particularly in failing, through their agents, servants and/or
employees, to properly maintain the Bike Trail in a proper and safe condition; in failing to
inspect the bike trail at the area of the accident herein; in failing to warn of the dangers inherent
on the Bike Trail; which caused the accident herein; in failing to use reasonable precautions with
regard to the bike trail and chain link fence; in failing to maintain the Bike Trail as a public area
in a safe and proper condition; in causing and creating unsafe, trap-like condition; in negligently
and carelessly permitting and allowing the bike trail to remain in an unsafe and trap-like
condition for an unreasonable amount of time; in allowing, permitting and/or creating a nuisance
and/or trap like condition; in violating the applicable rules, regulations, statutes and ordinances
made and provided; in failing to place any waming signs, waming devices or barricades in the
pertinent area; in failing to properly post safety signs or other devices to warn cyclists of said
hazardous conditions; in creating a dangerous condition due to the above; and in negligently hiring,
retaining and employing maintenance workers and in failing to provide a safe location to transit on

a designated bike trail along with other acts of negligence, carelessness and recklessness.





9. That the aforesaid Respondents, by and through its agents, servants and
employees, had actual or constructive notice of the aforementioned hazardous condition.

10. Upon information and belief, as a result of the aforesaid incident, the Claimant,
GALLAGHER sustained severe bodily injuries and was painfully and seriously injured; was
rendered sick, sore, lame and disabled; and more particularly, Claimant, GALLAGHER s injuries
include but are not limited to the following; fracture of the right wrist requiring surgery, scarring,
bruising, loss of range of motion, loss of enjoyment of life, pain and suffering, medical expenses,
future medical expenses, lost earnings and lost earnings capacity and capability, physical and
psychological impairment due to trauma. Upon information and belief, the aforementioned
injuries are permanent and progressive in nature and may require further medical treatment with
all risks attendant thereto.

11.  That as a result of the foregoing, the Claimant, GALLAGHER, sustained severe
and serious injuries and will seek damages for pain and suffering, mental and emotional distress,
unreimbursed and uncompensated medical expenses and every other item of like general
damages as may properly be proven at a time of trial this action.

12.  That the said injuries were occasioned as a result of the negligence of the
Respondents and through its agents, servants and employees and without any negligence on the
part of the Claimant contributing thereto.

WHERFORE, Claimant, GALLAGHER, requests that her claim be allowed and paid by

the Respondents.





PLEASE TAKE NOTICE that unless said claim is adjusted and paid by the Respondents
within thirty (30) days from the date of service of the Notice of Claim, said Claimant intends to
commence an action in the Supreme Court of the State of New York against the Respondents
seeking a sum which exceeds the jurisdictional limits of all lower courts which would otherwise
have jurisdiction, together with interest, cost and disbursements.

Dated: Brooklyn, New York
July 9, 2013 Yours, etc.,

AL om0

By: Sinead O’Connor, Esq.

McMAHON, MARTINE & GALLAGHER, LLP.
Attorneys for Claimant

SUZANNE GALLAGHER

55 Washington Street, Suite 720

Brooklyn, New York 11201

(212) 747-1230

TO: SEE ATTACHED RIDER
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VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE )
CITY OF BUFFALO )SS

SUZANNE GALLAGHER, being duly sworn, depose and say that she is the Claimant in
this action; that she has read the foregoing Notice of Claim and know the contents thereof; that
the same is true to the knowledge of deponents, except as to matters therein stated to be alleged
on information and belief, and that as to those matters tiley believe them to be true.

Dy, imAi— GAMW

SUZAXNNE GALLAGHER

Sworn to before me this

M dayof ‘Su\\T/ 2013
Gl o

Notary Public

SUHADY SUAREZ
Notary Public, State of New York
No. (15U6228505
Qualified In Bronx County
Commission Expires Sept. 20, 20,






RIDER

CITY OF BUFFALO

Corporation Counsel for the City of Buffalo
65 Niagara Square

1100 City Hall

Buffalo, New York 14202

COUNTY OF ERIE

95 Franklin Street

Room 1634

Buffalo, New York 14202
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COUNTY OF ERIE
MARK C. POLONCARZ

COUNTY EXECUTIVE
DEPARTMENT OF LAW

MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

July 9, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

&

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: Goldwater, Brian M. v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Brian M. Goldwater

7 Harmony Circle

Orchard Park, New York 14127

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA

Erie County Attorney

/s

/ Jeren{ C. Toth
U/ y

Second Assistant County Attorney
jeremy.toth@erie.gov

JCT/did
Enc.

U5 FRANKLIN S IREFT, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 858-220K1 - WWW.ERIL.GOV





Brian M. Goldwater
7 Harmony Circle

Orchard Park, NY 14127
e e, 2 333 3

July 5, 2013

This paper received at the

. Erie County Attorney's Office
Erie County Attorney’s Office from & [\ aa (z [éuh on |

95 Franklin St Suite 1634 the_S_ day of S0y ,20/ %
at /o sy @p.m. . %
Buffalo, NY 14202 = ,[,//j..._ww
AssistanyCounty Attorney

To whom it may concern:

On Sunday June 23, 2013 | was riding my bicycle westbound on Jewett Holmwood Rd in the town of
Orchard Park, NY in the county of Erie. This is a county road.

At approximately 11:30a.m., | was riding my bike and entered an area where broken glass was in the
road —the glass caused my bike to slip and | fell to the ground. | sustained injuries and a passer-by called
911 for emergency assistance. | was treated on the scene for lacerations and glass injuries and taken by
ambulance to Mercy Hospital in South Buffalo. Orchard Park police also were called to the scene. While
on the scene and then at the hospital, | was treated for multiple lacerations (hand, forearm, fingers),
shoulder contusion, finger dislocation of the PIP joint on my right ring finger, and abrasion of multiple
sites. X-rays were taken of my right hand and wrist. Glass was removed from multiple lacerations. | was
discharged at approximately 4:00pm of the same date. | returned to the scene at approximately 5:00pm
and took photographs showing that the glass still had not been removed by the county. | also left two
messages with the department of public works on Monday June 24, 2013, | received a return call on
Tuesday June 25, 2013 in which | spoke with the County and advised of the accident and glass location.

On Monday June 24, 2013 | was treated by Excelsior Orthopedics, LLP for these same injuries. A follow-
up treatment was also performed on July 2, 2013 by Excelsior Orthopedics which included removal of
stiches and X-rays.

On Saturday June 29, 2013 | witnessed that the glass on Jewett Holmwood rd (which caused my injuries)
still was not removed by Erie County. The enclosed pictures support this.

I wish to file a claim against the County of Erie New York for the damages caused by its negligence in the
maintenance of the road. The glass caused my bike to slip causing my fall to the ground where injuries
were sustained. Erie County has demonstrated negligence with regards to its maintenance of this road
and the hazard that remains present.





My claim is for my actual out of pocket costs associated with the medical treatment of the injuries
caused by this accident. These damages are estimated to be an amount not to exceed $5,000. | request
payment upon delivery of detailed invoices and statements indicating the medical treatments provided

and my actual out of pocket expense amount.

Sincerely,

rapAdin

Brian M. Goldwater
Enclosed.3

s Copy of Medical Records from 6/23/13 Hospitalization

e Copy of Medical Records from 6/24/13 Treatment

e Copy of Medical Records from 7/2/13 followup treatment
e Copy of photographs from the scene on 6/23/13

e Copy of photographs from the scene on 6/29/13






COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY MARK C. POLONCARZ FIRST ASSISTANT COUNTY ATTORNEY
COUNTY EXECUTIVE JEReMY C. ToTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

July 29, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Hardwick, Kevin, et al. v. Dennis E.
Ward and Ralph M. Mohr, as
Commissioners of and constituting the
Erie County Board of Elections, et al.

Document Received: Order to Show Cause
Name of Claimant: Kenneth Hardwick, et al.
Claimant's attorney: Emilio Colaiacovo, Esq.

Bouvier Partnership, LLP
350 Main Street, Suite 1400
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

by [N badin i
Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure
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At a Special Term of a Term of the

Supreme Court of the State of New
York held in and for the County of
Erie in a courthouse located in the

City of Buffalo on the 24 day of

July, 2013.
—_— Y D) ECGEIVE
PRESENT: HON. __HENRY J. NOWAK J.S.C.
Justice of the Supreme Court JUL 2412013
STATE OF NEW YORK ERIE COUNTY
SUPREME COURT : COUNTY OF ERIE DEPARTMENT OF LAW
In the Matter of the Application of
FILED
KEVIN R. HARDWICK ACTIONS & PEICZEDINGS
EDWARD A. RATH
LEONARD K. PERO JUL 242013
JEFFREY W. GIER
CHRISTOPHER K. ARONICA ERIE COUNTY
RAYMOND A. BILLICA CLERK'S OFFICE
JAMES B. TOMKINS
JAMES MAYROSE
ORDER TO SHOW CAUSE
Petitioners RIF GO TCE JL, Ta S sel X
~253T
13 TN
-vs- é::"{a
Index No. T-2013 - c02i18 2 _.‘,-_?E?"U
DENNIS E. WARD and RALPH M. MOHR, e
As Commissioners of and constituting “To.
The ERIE COUNTY BOARD OF ELECTIONS; “23
(43}

NEW YORK STATE BOARD OF ELECTIONS:; and

ERIE COUNTY DEMOCRATIC COMMITTEE; and 9,
¥, ’/ _

EXECUTIVE COMMITTEE OF THE ERIE COUNTY P W S L
DEMOCRATIC COMMITTEE; and ~ o e

-‘L-f:_rr" ,._,: AJ’:‘?;
JEREMY J. ZELLNER, Chair of the Erie County ) & R A
Democratic Committee and Presiding s, \C
Officer of a Purported Authorized Meeting; and ‘ C

DENNIS E. WARD, Secretary of the Erie County Démocpamic

a// e -





Committee and Secretary of a Purported
Authorization Meeting; and

Respondents,

and,

WILLIAM C. CONRAD III,
ALAN K. GETTER,
COLLEEN M. SIENER,
DAVID M. GUNNER,
DONALD L. CLARK,
PAULETTE R. RENALDO,
JAMES P. DePASQUALE,
DAVID J. ARCARA,

PAUL J. CLARKSON,
DAWN M. SPIRES,

LYNN M. KRAJIC,
BEVERLY A. KINNEY,
SARAH E. TOLLNER,
WILLIAM M. STANLEY,
LEON E. BERNER,
JULIE L. LATHROP,
ERIK M. POLKOWSKI,
MICHAEL J. SHERY

Respondent-Candidates.

A proceeding brought pursuant to New York

State Election Law §1-106, §16-102, §16-116,

and §6-120 for the purpose of invalidating certain
authorizations purportedly issued by the Erie County
Democratic Committee and the Executive Committee
of the Erie County Democratic Committee.

Upon the Verified Petition of the Petitioners, dated the 23rd day of July, 2013

and sufficient reason appearing therefore, it is hereby:

ORDERED, that the Respondents herein show cause at a Special Term, Part

29 of this Court to be held in and for the County of Erie, at Mﬂ_«/&, Buffalo,





New York 14202 on the/fzjaay of a‘-&;ég.f 2013 at // 9V o'clock on the j_fgnoon or

as soon thereafter as counsel can be heard why and Order should not be granted:

1. Invalidating the purported Democratic Party certificates of authorization as
well as the underlying designating petitions for each named Respondent-
candidates, and removing them as candidates for the September 10, 2013
primary election and November 5, 2013 general election, for the public offices
in their respective political subdivisions, located in the County of Erie and
State of New York, and as more particularly described in “Exhibit B” of the
Petitioner’s papers; and

2. Directing the Respondent, ERIE COUNTY BOARD OF ELECTIONS, to
remove their names from the September 10, 2013 primary election and
November 5, 2013 general election ballots on all machines, absentee,
affidavit, emergency and other paper ballots; and

3. Granting the Petitioners such other, further and different relief as the Court

may deem just an appropriate; and it is further

ORDERED, that service of a conformed copy of this Order and underlying -

Verified Petition and exhibits, upon the Respondents, shall be deemed good and

sufficient service if accomplished as follows:

1. Respondent, ERIE COUNTY BOARD OF ELECTIONS: by delivery to a

person authorized to accept such service at the offices of said Respondent;

and





2. Respondent-CANDIDATES (as listed in EXHIBIT B): by personal service on
the Respondent-CANDIDATE, or alternatively by serving upon a person of
suitable age and discretion at the Respondent-Candidates address, or,
without the showing of repeated efforts to effect the aforementioned manner
of service, by affixing a copy of this order and the papers upon which it is
granted to the outer door of the address of the Respondent-CANDIDATE and
also by regular mail; and it is further

3. Respondent-ERIE COUNTY DEMOCRATIC COMMITTEE and the
EXECUTIVE COMMITTEE OF THE ERIE COUNTY DEMOCRATIC
COMMITTEE: By serving either the County Chair or the County Party
Secretary by any of the methods authorized under CPLR, including but not
limited to, by personal service of the County Chair or Party Secretary, or
alternatively on the ERIE COUNTY DEMOCRATIC COMMITTEE and
EXECUTIVE COMMITTEE OF THE ERIE COUNTY DEMOCRATIC
COMMITTEE by a person authorized to accept service, or a person of
suitable age and discretion at the address of the ERIE COUNTY
DEMOCRATIC COMMITTEE, or, without the showing of repeated efforts to
effect the aforementioned manner of service, by affixing a copy of this order
and the papers upon which it is granted to the outer door of the address of
the Respondent- ERIE COUNTY DEMOCRATIC COMMITTEE and

EXECUTIVE COMMITTEE OF THE ERIE COUNTY DEMOCRATIC





COMMITTEE, Party Chairman or Party Secretary, and by regular mail; and

it 1s further
4. Respondent- NEW YORK STATE BOARD OF ELECTIONS: By mailing a

copy to said Respondent at its offices at 40 Steuben Street, Albany, New York
12207, by US Postal Service, Express Mail and/or personal delivery to a
person authorized to accept said service; and

5. Respondent- JEREMY . ZELLNER and DENNIS E. WARD, in their
capacity as Chairman (and Presiding Officer) and Secretary respectively, by
any methods authorized under CPLR including, but not limited to, by
personal service on the Respondent-JEREMY J. ZELLNER and DENNIS E.
WARD, or alternatively on a person of suitable age and discretion at the
address of the Respondent JEREMY J. ZELLNER and DENNIS E. WARD,
or, without the showing of repeated efforts to effect the aforementioned
manner of service, by affixing a copy of this order and the papers upon which

it is granted to the outer door of the address of the Respondent JEREMY J.

ZELLNER and DENNIS E. WARD and by regular mail; and it is further

ORDERED, that all personal service or alternate service shall be done by

11:59 P.M. on Thursday, July 25, 2013; and it is further

ORDERED, that Respondent, ERIE COUNTY BOARD OF ELECTIONS,
shall produce to the Court on the return date hereof the original Certificate of

Authorization and other relevant documents; and it is further





ORDERED, that the Respondents shall submit responding papers to the

Court and to Petitioners’ counsel, no later than the _X_ day Of@M 2013 UAMI a7

()4,9&%/ A W&M—M’M Lo {¢ 2trved j‘/y W/},M/;

2l e

%Ié’/ﬂ# f’(z/j &7
mmmml

fec A

- Hon. -

GRANTED: GRANTED

JuL 232003

By/‘é(_ﬂfﬁl ZJ%J/”' 7/

L M. WILLIAMS
CAROURTCLERK





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Application of

KEVIN R. HARDWICK
EDWARD A. RATH
LEONARD K. PERO
JEFFREY W. GIER
CHRISTOPHER K. ARONICA
RAYMOND A. BILLICA
JAMES B. TOMKINS

JAMES MAYROSE
VERIFIED PETITION

Petitioners

-vs-
Index No. 1 2013-002178

DENNIS E. WARD and RALPH M. MOHR,
As Commissioners of and constituting
The ERIE COUNTY BOARD OF ELECTIONS:;

NEW YORK STATE BOARD OF ELECTIONS:; and
ERIE COUNTY DEMOCRATIC COMMITTEE; and

EXECUTIVE COMMITTEE OF THE ERIE COUNTY
DEMOCRATIC COMMITTEE; and

JEREMY J. ZELLNER, Chair of the Erie County
Democratic Committee and Presiding
Officer of a Purported Authorized Meeting; and

DENNIS E. WARD, Secretary of the Erie County
Democratic Committee and Secretary of a Purported
Authorization Meeting; and

Respondents,

and,

WILLIAM C. CONRAD III,
ALAN K. GETTER,
COLLEEN M. SIENER,





DAVID M. GUNNER,
DONALD L. CLARK,
PAULETTE R. RENALDO,
JAMES P. DePASQUALE,
DAVID J. ARCARA,
PAUL J. CLARKSON,
DAWN M. SPIRES,
LYNN M. KRAJIC,
BEVERLY A. KINNEY,
SARAH E. TOLLNER,
WILLIAM M. STANLEY,
LEON E. BERNER,
JULIE L. LATHROP,
ERIK M. POLKOWSKI,
MICHAEL J. SHERY

Respondent-Candidates.

A proceeding brought pursuant to New York

State Election Law §1-106, §16-102, §16-116,

and §6-120 for the purpose of invalidating certain
authorizations purportedly issued by the Erie County
Democratic Committee and the Executive Committee
of the Erie County Democratic Committee.

PETITIONERS, as and for their Verified Petition, pursuant to Election Law

§16-102, §16-116, §6-120 and §1-106, do hereby alleged, by their attorney, EMILIO
COLAIACOVO, ESQ.,

1. This Petition is brought pursuant to §1-106, §16-102, §16-116 and §6-
120 of the New York State Election Law for the purpose of invalidating an
authorization purportedly issued by the Erie County Democratic Committee and

more particularly by the Executive Committee of the Erie County Democratic

Committee.





PROCEDURAL POSTURE .

The identification of the Petitioners and Respondents

2. The Petitioners are aggrieved candidates as contemplated by §16-102
of the New York State Election Law.
3. The Petitioners are candidates for public office in different

subdivisions in Erie County. The authorizations purportedly designate opponents

for the office each Petitioner seeks.

4. Pursuant to §16-102, the Petitioners have standing to commence this
proceeding.

5. Made a part of this Petition are the names, addresses and listing of
Public Office or Party Position sought by each particular Petitioner. A copy of said
listing is annexed hereto and made a part hereof as “EXHIBIT A”.

6. The Respondent, ERIE COUNTY BOARD OF ELECTIONS, and
Respondent, NEW YORK STATE BOARD OF ELECTIONS, are entities authorized
to conduct all elections within their appropriate subdivision. In this particular
matter; the Respondent, ERIE COUNTY BOARD OF ELECTIONS, is authorized to
accept the filing of a Certificate of Authorization seeking to designate candidates for
public office. Respondents, DENNIS E. WARD, and RALPH M. MOHR, are the
respective Commissioners of the ERIE COUNTY BOARD OF ELECTIONS.

7. The RESPONDENT, ERIE COUNTY DEMOCRATIC PARTY, is a

county-wide organization affiliated with the New York State Democratic Party,





which has its own rules that are filed with the Respondent, ERIE COUNTY BOARD
OF ELECTIONS and NEW YORK STATE BOARD OF ELI*;CTIONS.

‘ 8. The Respondent, EXECUTIVE COMMITTEE OF THE ERIE COUNTY
DEMOCRATIC COMMITTEE, is a duly authorized committee of the Respondent,
ERIE COUNTY DEMOCRATIC COMMITTEE, organized pursuant to its own rules
that, on or about July 13, 2013, purportedly met to authorize candidates by the
Democratic Party for the election to public offices to be voted on at the primary

election to be held on the 10th day of September, 2013 and at the general election, to

be held on the 5th day of November, 2013.
9. The Respondent, JEREMY J. ZELLNER, is the duly elected Chairman

of the Erie County Democratic Committee and purportedly presided over the
Executive Committee meeting held on July 13, 2013 wherein candidates were

purportedly nominated by the Democratic Party for election to public office.

10. The Respondent, DENNIS E. WARD, is the duly elected Secretary of
the Erie County Democratic Committee and purportedly acted as Secretary of the
Executive Committee meeting held on July 13, 2013 wherein candidates were
purportedly nominated by the Democratic Party for election to public office.

11. The purported certificate of authorization purports to nominate several
candidates for public office by the Democratic Party. A list of their names,
addresses and public office or party position sought is annexed hereto and made a

part hereof as “EXHIBIT B.
STATEMENT OF FACTS






12. On or about July 13, 2013, the Executive Committee of the Erie
County Democratic Committee allegedly convened and held a meeting to authorize
the designation of candidates for the nomination of the Democratic Party for various
public offices.

13. Each of the aforementioned Respondent-Candidates is not enrolled
members of the Democratic Party, but instead other parties recognized by the State
of New York. To appear on the Democratic Party ballot for the aforesaid offices, a
Certificate of Authorization, or commonly referred to as a Wilson-Pakula. A Wilson
Pakula is an authorization given by a political party to a candidate for public office

in the State of New York which allows a candidate not registered with that party to

run as its candidate in a given election.

14. At its meeting on July 13, 2013, pursuant to its rules and §16-120 of
the Election Law, the Executive Committee of the Erie County Democratic
Committee purportedly authorized candidates for office, in particular County
Legislator (4th and 6th Legislative District), Town Clerk in the Town of Aurora,
Town Highway Superintendent in the Town of Aurora, Supervisor in the Town of
Brant, Town Board member in the Town of Brant, Supervisor in the Town of
Colden, Town Councilman in the Town of Colden, Town Highway Superintendent in
the Town of Colden, Town Clerk in the Town of Evans, two Town Councilman seats
in the Town of Grand Island, Town Highway Superintendent in the Town of Grand
Island, Supervisor for the Town of Marilla, Town Councilman for the Town of

Marilla, Town Councilman for the Town of Newstead, and Town Councilman (2





year term) in and for the Town of Orchard Park. Said authorization ;vas signed by
the Respondent, JEREMY J. ZELLNER, in his capacity as Presiding Officer, and
DENNIS E. WARD, in his capacity of Secretary. Said authorization was signed on
July 15, 2013. A copy of said Certificate Au;:horization is annexed hereto and made
a part hereof as “EXHIBIT C”.

15. Said Certificate of Authorization was mailed by the Respondent, ERIE
COUNTY DEMOCRA'fIC COMMITTEE. Said envelope containing the aforesaid
Certificate of Authorization is dated July 16, 2016. A copy of said envelope is

annexed hereto and made a part hereof as “EXHIBIT D”.
ARGUMENT

The untimely filing of the aforesaid Certificate of Authorization

is a fatal defect and renders it invalid

16. Each year, the New York State Board of Elections promulgates a
political calendar that sets forth and makes reference to specific dates that control
the filing of certain instruments, such as a petition or authorization. These dates
are based upon the statutory provisions in effect at the time of publication. A copy
of said political calendar is annexed hereto and made a part hereof as “EXHIBIT E”.

17. Pursuant to New York State Election Law and the aforementioned
political calendar, the last date to authorize designations was July 15, 2013. This is
consistent with Election Law §6-120(3) which provides that a certificate of
authorization “must be filed not later than four days after the last day to file the

designating petitions.” Pursuant to the political calendar, the last day to file





designating petitions was July 11, 2013. Thus, the last day to file the certificate of
authorization was to be July 15, 2013.

18. By evidence of the envelope bearing the post mark, the Respondent,
ERIE COUNTY DEMOCRATIC COMMITTEE, mailed said authorization on the
16t day of July, 2013. On its face, the certificate of authorization was mailed
subsequent to the deadline established by Election Law §6-120(3).

19. Pursuant to Election Law §1-106(1), “all papers sent by mail in an

envelope postmarked prior to midnight of the last day of filing shall be deemed

timely filed and acceptance for filing when received.”
20. It is well established case law that the untimely filing of a certificate of
authorization is a “fatal defect” and the judiciary is foreclosed from fashioning any

exceptions. See Election Law §1-106(2); Amo v. Orange County Board of Elections,

286 A.D.2d 454, 730 N.Y.S.2d 249 (2~ Dept. 2001); Plunkett v. Mahoney, 76 N.Y.2d

848, 560 N.Y.S 2d 276 (1990); Matter of Hicks v. Eagan, 166 A.D.2d 735, 561

N.Y.S.2d 485 (1990).

21. In light of the well-established fatal error, it is error for a court to

grant leave to file a certificate of authorization nunc pro tunc or to permit any late

filing, notwithstanding any good faith excuse. Cosgrove v. Sunderland, 253 A.D.2d
504, 676 N.Y.S.2d 868 (2nd Dept. 1998).

22. Regardless of any sympathetic arguments, the court cannot allow any
exceptions. To relax the mandatory filing requirements would not only render the

various deadlines set forth in the Election Law as utterly meaningless, but it would





also interject confusion and inequality into a process where the Legislature plainly
intended stability and uniformity to prevail. Matter of Esiason v. Washington

County Board of Elections, 220 A.D.2d 878, 632 N.Y.S.2d 315 (3w Dept. 1995). The

Court is not permitted to ignore the specific statutory mandate as set forth in
Election Law §1-106(2). In foreclosing the fashioning of exceptions, the Courts have
intended not to allow late filing on one instance and preclude it in another. To that

end, all late filings have been ruled untimely and invalid.

23. In light of the aforesaid authority and the plain view that the
aforementioned certificate of authorization was postmarked on July 16, 2013, a day

after the deadline so imposed by Election Law §6-120(3), the authorization is null

and void and must be ruled invalid.

24.  Since under Election Law §6-120, the candidacy of a non-party member
“cannot be deemed viable without a valid certificate of authorization from a different
political party, it follows that the Democratic Party designating petitions of the

Respondent-candidates herein must be also invalidated.

25.  Accordingly, the Court should grant the relief requested herein and

invalidate the certificate of authorization for the upcoming primary and general

elections, where applicable.

WHEREFORE, the Petitioners request that this Court grant there relief





herein requested, to wit:

1. Invalidating the purported Democratic Party certificates of authorization as
well as the underlying designating petitions for each named Respondent-
candidates, and removing them as candidates for the September 10, 2013
primary election and November 5, 2013 general election, for the public offices
in their respective political subdivisions, located in the County of Erie and
State of New York, and as more particularly described in “Exhibit B” of the
Petitioner’s papers; a;ld

2. birectmg the Respondent, ERIE COUNTY BOARD OF ELECTIONS, to
remove their names from the September 10, 2013 primary election and
November 5, 2013 general election ballots on all machines, absentee,
affidavit, emergency and other paper ballots; and

3. Granting the Petitioners such other, further and different relief as the Court

may deem just an appropriate; and it is further

DATED:  JulyZ3 2013

Buffalo, New York /vv\/l/\/\

Emilio Colaiacovo, Esq.
Attorney for Petitioners
BOUVIER PARTNERSHIP LLP
350 Main Street

Suite 1400

Buffalo, New York 14202

(716) 856-1344







MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

CounTY EXECUTIVE JErRemY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

July 29, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Hoskins, Beth Lynne v. The Erie County
Society for the Prevention of Cruelty to
Animals ("Erie County SPCA"),
Matthew A. Albert, Individually and as
an Assistant District Attorney of Erie

County, et al.
Document Received: Summons with Notice
Name of Claimant: Beth Lynne Hoskins
Claimant's attorney: John P. Bartolomei

335 Buffalo Avenue

Niagara Falls, New York 14303

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: :'/ N b N U | L/‘«_x,_
Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure

95 FRANKIIN SIREFT. ROOM 1634, Bl Fralo. NEW YORK 14202 - PHONE: (716 BSR-2200) — W W W ERIE.GOY





 FILED: ERZI

¥ COUNTY CLERK 03/18/2013) INDEX NO.

NYSCEF DOC. NO

Law Offices of John P. Bartolomei & Associates

335 Buffalo Avenue
Niagara Falls, New York 14303

(716) 2822774

1 RECEIVED NYSCEF:

STATE OF NEW YORK: SUPREME COURT

COUNTY OF ERIE
BETH LYNNE HOSKINS

Plaintiff; ‘ SUMMONS WITH NOTICE
ys. Index No.

ERIE COUNTY SOCIETY FOR THE
REVENTION OF CRUELTY TO
NIMALS (“ERIE COUNTY SPCA”)

ARBARA S. CARR, Individually and as
xecutive Director of the Erie County SPCA

INDSEY M. STYBORSKI, Individually and
Coordinator for the Cruelty Investigation
epartment of the Erie County SPCA

Y JAWORSK], Individually and as
imal Rescue Supervisor of the Erie
ounty SPCA

LEX COOKE, Individually and as a NYS
eace Officer with the Erie County SPCA
imal Cruelty Investigations Department

MY HEWSON, Individually and as
arn Manager of the Erie County SPCA

CHAEL ARMATYS, Individually and as
Senior Investigator of the Erie County SPCA

GINA BROWNING, Individually and as
Director of Public Relations of the
Erie County SPCA

LAWRENCE F. ROBB, Individually and as
President of the Erie County SPCA Board of Directors

MATTHEW A. ALBERT, Individually and as
Assistant District Attorney of Erie County

DR. JEAN FELDMAN

DR. KATE FITZGERALD

800198/2
03/18/2
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DR. CHARLOTTE KING TUTU
MARK COOKE

PEGGY COOKE

F/N/U SAYADOFF

CHRISTOPHER KANE

JEFF STACEY

BARBARA BOOTH

JOHN DOE, name and address unknown
JANE DOE, name and address unknown
DOE CORP., name and address unknown
DOE, LLC, name and address unknown

Defendants.

TO THE ABOVE NAMED DEFENDANTS:

YOU ARE SUMMONED to appear in this action by serving a Notice of Appearance or
Demand for Complaint on the Plaintiff within the time limits stated below.

VENUE: Erie County is designated as the county where this action will be tried because the
Plaintiff resides in that county. .

TIME LIMITS TO APPEAR: If this summons is served by delivery to you personally within
New York State, you must appear within TWENTY (20) days after such deliver. If this
summons is not served by delivery to you personally within New York State, you must appear
within THIRTY (30) days after service is complete. '

NATURE OF ACTION:
1. Fraud
2. Defamation

3 Product Disparagement






Unfair Competition

Tortious Interference with Prospective Economic Relations
Tortious Interference with Prospective Business Advantage
Violation of Statute

Abuse of Process

Intentional Infliction of Emotional Distress

Negligent Infliction of Emotional Distress

Abuse of Civil Process

Conversion

Trespass

Forcible Trespass

Civil Assault

Interference with Right of Privacy

Malicious Prosecution

Prima Facie Tort

Conspiracy to Commit Fraud

Conspiracy to Commit Defamation

Conspiracy to Commit Product Disparagement

Conspiracy to Commit Unfair Competition

Conspiracy to Commit Tortious Iriterference with Prospective Economic Relations
Conspiracy to Commit Tortious Interference with Prospective Business Advantage
Conspiracy to Commit Violation of Statute

Conspiracy to Commit Abuse of Process

Conspiracy to Commit Intentional Infliction of Emotional Distress

Conspiracy to Commit Negligent Infliction of Emotional Distress

Conspiracy to Commit Abuse of Civil Process

Conspiracy to Commit Conversion

Conspiracy to Commit Trespass

Conspiracy to Commit Forcible Trespass

Conspiracy to Commit Civil Assault

Conspiracy to Commit Interference with Right of Privacy

Conspiracy to Commit Malicious Prosecution

Conspiracy to Commit Prima Facie Tort

Aiding and Abetting Fraud

Aiding and Abetting Defamation

Aiding and Abetting Product Disparagement

Aiding and Abetting Unfair Competition

Aiding and Abetting Tortious Interference with Prospective Economic Relations
Aiding and Abetting Tortious Interference with Prospective Business Advantage
Aiding and Abetting Violation of Statute

Aiding and Abetting Abuse of Process

Aiding and Abetting Intentional Infliction of Emotional Distress

Aiding and Abetting Negligent Infliction of Emotional Distress

Aiding and Abetting Abuse of Civil Process

Aiding and Abetting Conversion

Aiding and Abetting Trespass

Aiding and Abetting Forcible Trespass

Aiding and Abetting Civil Assault






52.  Aiding and Abetting Interference with Right of Privacy

53.  Aiding and Abetting Malicious Prosecution

54,  Aiding and Abetting Prima Facie Tort

55.  Fraud: Punitive Damages

56.  Defamation: Punitive Damages

57.  Product Disparagement: Punitive Damages

58.  Unfair Competition: Punitive Damages

59.  Tortious Interference with Prospective Economic Relations: Punitive Damages
60.  Tortious Interference with Prospective Business Advantage: Punitive Damages
61.  Violation of Statute: Punitive Damages

62.  Abuse of Process: Punitive Damages

63. Intentional Infliction of Emotional Distress: Punitive Damages

64. Negligent Infliction of Emotional Distress: Punitive Damages

65.  Abuse of Civil Process: Punitive Damages

66.  Conversion: Punitive Damages

67.  Trespass: Punitive Damages

68.  Forcible Trespass: Punitive Damages

69.  Civil Assault: Punitive Damages

70.  Interference with Right of Privacy: Punitive Damages

71.  Malicious Prosecution: Punitive Damages

72.  Prima Facie Tort: Punitive Damages

73.  Fraud: Injunctive Relief

74.  Defamation: Injunctive Relief

75.  Product Disparagement: Injunctive Relief

76.  Unfair Competition: Injunctive Relief

77.  Tortious Interference with Prospective Economic Relations: Injunctive Relief
1| 78.  Tortious Interference with Prospective Business Advantage: Injunctive Relief
79.  Violation of Statute: Injunctive Relief

80.  Abuse of Process: Injunctive Relief

81.  Intentional Infliction of Emotional Distress: Injunctive Relief

82.  Negligent Infliction of Emotional Distress: Injunctive Relief

83.  Abuse of Civil Process: Injunctive Relief

84. Conversion: Injunctive Relief

85.  Trespass: Injunctive Relief

86.  Forcible Trespass: Injunctive Relief

87.  Civil Assault: Injunctive Relief

88.  Interference with Right of Privacy: Injunctive Relief

89.  Malicious Prosecution; Injunctive Relief

90.  Prima Facie Tort: Injunctive Relief

RELIEF SOUGHT: The Plaintiff requests the following award and judgment against each and
all of the Defendants, individually and jointly and separately:

On the first cause of action for Fraud, the sum of Ten Million Dollars

On the second cause of action for Defamation, the sum of Twenty Million Dollars

On the third cause of action for Product Disparagement, the sum of Five Million Dollars
On the fourth cause of action for Unfair Competition, the sum of Five Million Dollars

PN






o

10.
11.
12.
13.
14.

15.
16.

17.

18.
19.

20.

21.

23.

24,

25.

26.

27.

28.

29.

30.

On the fifth cause of action for Tortious Interference with Prospective Economic
Relations, the sum of Twenty Million Dollars

On the sixth cause of action for Tortious Interference with Prospective Busmess
Advantage, the sum of Twenty Million Dollars

On the seventh cause of action for Violation of Statute, the sum of Twenty Mllhon
Dollars

On the eighth cause of action for Abuse of Process, the sum of Twenty Million Dollars
On the ninth cause of action for Intentional Infliction of Emotional Distress, the sum of
Fifty Million Dollars

On the tenth cause of action for Negligent Infliction of Emotional Distress, the sum of
Fifty Million Dollars

On the eleventh cause of action for Abuse of Civil Process, the sum of Fifty Million
Dollars

For the twelfth cause of action for Conversion, the sum of Twenty Million Dollars

For the thirteenth cause of action for Trespass, the sum of Five Million Dollars

For the fourteenth cause of action for Forcible Trespass, the sum of Fifteen Million
Dollars

For the fifieenth cause of action for Civil Assault, the sum of Fifteen Million Dollars

For the sixteenth cause of action for Interference with Right of Privacy, the sum of
Twenty Million Dollars

For the seventeenth cause of action for Malicious Prosecution, the sum of Fifty Million
Dollars

For the eighteenth cause of action for Prima Facie Tort, the sum of Fifty Million Dollars
For the nineteenth cause of action for Conspiracy to Commit Fraud, the sum of Ten
Million Dollars

For the twentieth cause of action for Conspiracy to Commit Defamation, the sum of
Twenty Million Dollars

For the twenty-first cause of action for Conspiracy to Commit Product Disparagement,
the sum of Five Million Dollars

For the twenty-second cause of action for Conspiracy to Commit Unfair Competition, the
sum of Five Million Dollars

For the twenty-third cause of action for Conspiracy to Commit Tortious Interference thh
Prospective Economic Relations, the sum of Twenty Million Dollars

For the twenty-fourth cause of action for Conspiracy to Commit Tortious Interference
with Prospective Business Advantage, the sum of Twenty Million Dollars

For the twenty-fifth cause of action for Conspiracy to Commit Violation of Statute, the
sum of Twenty Million Dollars

For the twenty-sixth cause of action for Conspiracy to Commit Abuse of Civil Process,
the sum of Twenty Million Dollars

For the twenty-seventh cause of action for Conspiracy to Commit Intentional Infliction of
Emotional Distress, the sum of Fifty Million Dollars

For the twenty-eighth cause of action for Conspiracy to Commit Negligent Infliction of
Emotional Distress, the sum of Fifty Million Dollars

For the twenty-ninth cause of action for Conspiracy to Commit Abuse of Civil Process,
the sum of Twenty Million Dollars

For the thirtieth cause of action for Conspiracy to Commit Conversion, the sum of
Twenty Million Dollars






31.
32,
33.
34,
35.
36.
37.
38.
39,
40.
41,
42.

43.

45.
46.
47.
48.
49,
50.
51
52.
53.

54.

For the thirty-first cause of action for Conspiracy to Commxt Trespass, the sum of Five
Million Dollars

For the thirty-second cause of action for Conspiracy to Commit Forcible Trespass, the
sum of Fifteen Million Dollars

For the thirty-third cause of action for Conspiracy to Commit Civil Assault, the sum of
Fifteen Million Dollars

For the thirty-fourth cause of action for Conspiracy to Commit Interference with Right of
Privacy, the sum of Twenty Million Dollars

For the thirty-fifth cause of action for Conspiracy to Commit Malicious Prosecution, the
sum of Fifty Million Dollars

For the thirty-sixth cause of action for Conspiracy to Commit Prima Facie Tort, the sum
of Fifty Million Dollars

For the thirty-seventh cause of action for Aiding and Abetting Fraud, the sum of Ten
Million Dollars

For the thirty-eighth cause of action for Aiding and Abetting Defamation, the sum of
Twenty Million Dollars

For the thirty-ninth cause of action for Aiding and Abetting Product Disparagement, the
sum of Five Million Dollars

For the fortieth cause of action for Aiding and Abetting Unfair Competition, the sum of
Five Million Dollars

For the forty-first cause of action for Aiding and Abetting Tortious Interference with
Prospective Economic Relations, the sum of Twenty Million Dollars

For the forty-second cause of action for Aiding and Abetting Tortious Interference with
Prospective Business Advantage, the sum of Twenty Million Dollars

For the forty-third cause of action for Aiding and Abetting Violation of Statute, the sum
of Twenty Million Dollars

For the forty-fourth cause of action for Aiding and Abetting Abuse of Process, the sum of
Twenty Million Dollars

For the forty-fifth cause of action for Aiding and Abetting Intentional Infliction of
Emotional Distress, the sum of Fifty Million Dollars

For the forty-sixth cause of action for Aiding and Abetting Negligent Infliction of
Emotional Distress, the sum of Fifty Million Dollars

For the forty-seventh cause of action for Aiding and Abetting Abuse of Civil Process, the
sum of Twenty Million Dollars

For the forty-eighth cause of action for Aiding and Abetting Conversion, the sum of
Twenty Million Dollars

For the forty-ninth cause of action for Aiding and Abetting Trespass, the sum of Five
Million Dollars

For the fiftieth cause of action for Aiding and Abetting Forcible Trespass, the sum of
Fifteen Million Dollars

For the fifty-first cause of action for Aiding and Abetting Civil Assault, the sum of
Fifteen Million Dollars

For the fifty-second cause of action for Aiding and Abetting Interference with Right of
Privacy, the sum of Twenty Million Dollars

For the fifty-third cause of action for Aiding and Abetting Malicious Prosecution, the
sum of Fifty Million Dollars

For the fifty-fourth cause of action for Aiding and Abetting Prima Facie Tort, the sum of
Fifty Million Dollars






55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.

74.

75.
76.

71.

For the fifty-fifth cause of action for Fraud: Punitive Damages, the sum of Fifty Million
Dollars

For the fifty-sixth cause of action for Defamation: Punitive Damages, the sum of Fxfty
Million Dollars

For the fifty-seventh cause of action for Product Disparagement: Punitive Damages, the
sum of Fifty Million Dollars

For the fifty-eighth cause of action for Unfair Competition: Punitive Damages, the sum
of Fifty Million Dollars

For the fifty-ninth cause of action for Tortious Interference with Prospective Economic
Relations: Punitive Damages, the sum of Fifty Million Dollars

For the sixtieth cause of action for Tortious Interference with Prospective Business
Advantage: Punitive Damages, the sum of Fifty Million Dollars

For the sixty-first cause of action for Violation of Statute: Punitive Damages, the sum of
Fifty Million Dollars

For the sixty-second cause of action for Abuse of Process: Punitive Damages, the sum of
Fifty Million Dollars

For the sixty-third cause of action for Intentional Infliction of Emotional Distress:
Punitive Damages, the sum of Fifty Million Dollars

For the sixty-fourth cause of action for Negligent Infliction of Emotional Distress:
Punitive Damages, the sum of Fifty Million Dollars .
For the sixty-fifth cause of action for Abuse of Civil Process: Punitive Damages , the
sum of Fifty Million Dollars

For the sixty-sixth cause of action for Conversion: Punitive Damages, the sum of Fifty
Million Dollars

For the sixty-seventh cause of action for Trespass: Punitive Damages, the sum of Fifty
Million Dollars

For the sixty-eighth cause of action for Forcible Trespass: Punitive Damages, the sum of
Fifty Million Dollars

For the sixty-ninth cause of action for Civil Assault: Punitive Damages, the sum of Fifty
Million Dollars

For the seventieth cause of action for Interference with Right of Privacy: Punitive
Damages, the sum of Fifty Million Dollars

For the seventy-first cause of action for Malicious Prosecution: Punitive Damages, the
sum of Fifty Million Dollars

For the seventy-second cause of action for Prima Facie Tort: Punitive Damages, the sum
of Fifty Million Dollars

For the seventy-third cause of action for Fraud: Injunctive Relief, to cease and desist and
refrain from future fraudulent activities in the seizure and possession of Plaintiff’s horses.
For the seventy-fourth cause of action for Defamation: Injunctive Relief, to cease and
desist from making any further defamatory statements regarding Plaintiff and her
business activities.

For the seventy-fifth cause of action for Product Disparagement: Injunctive Relief, to
cease and desist further product disparagement activities.

For the seventy-sixth cause of action for Unfair Competition: Injunctive Relief, to cease
and desist any further unfair competition activities.

For the seventy-seventh cause of action for Tortious Interference with Prospective
Economic Relations: Injunctive Relief, to cease and desist such activities.






78.  For the seventy-eighth cause of action for Tortious Interference with Prospective
Business Advantage: Injunctive Relief, to cease and desist such activities.

79.  For the seventy-ninth cause of action for Violation of Statute: Injunctive Relief, to cease
and desist such activities.

80.  For the eightieth cause of action for Abuse of Process: Injunctive Relief, to cease and
desist such activities. _

81.  For the eighty-first cause of action for Intentional Infliction of Emotional Distress:
Injunctive Relief, to cease and desist such activities.

82.  For the eighty-second cause of action for Negligent Infliction of Emotional Distress:
Injunctive Relief, to cease and desist such activities. _

83. For the eighty-third cause of action for Abuse of Civil Process: Injunctive Relief , to
cease and desist such activities.

84.  For the eighty-fourth cause of action for Conversion: Injunctive Relief, to return seized
horses and return extorted funds.

85.  For the eighty-fifth cause of action for Trespass: Injunctive Relief, to cease and desxst
from any further entry upon the lands of the Plaintiff.

86.  For the eighty-sixth cause of action for Forcible Trespass: Injunctive Relief, to cease and
desist from any further entry upon the lands of the Plaintiff.

87.  For the eighty-seventh cause of action for Civil Assault: Injunctive Relief, to cease and
desist verbal abuse against the Plaintiff, to discontinue any and all such activities and to
return all funds paid by the Plaintiff to the SPCA as security.

88.  For the eighty-eighth cause of action for Interference with Right of Privacy: Injunctive
Relief, to cease and desist any further activities that interfere with the Plaintiff and to
discontinue any prosecution of the Plaintiff.

89.  For the eighty-ninth cause of action for Malicious Prosecution: Injunctive Relief, to
cease and desist any further activities that interfere with the Plaintiff and to dlscontmue
any prosecution of the Plaintiff.

90.  For the ninetieth cause of action for Prima Facie Tort: Injunctive Relief, to cease and
desist such activities.

IF YOU FAIL TO APPEAR within the time stated, default judgment may be entered against
you in the amount of $2,175,000,000 plus an additional amount per day of $1,000,000 for each
day from March 18, 2013 through the date of entry of judgment, together with interest, costs,
disbursements, attorneys’ fees, and such other relief the Court may deem proper.

Dated: March 18, 2013
Niagara Falls, New York

P. BARTOLOMEI
Attorngy for Plaintiff

335 Byffalo Avenue

Falls, New York 14303
(716) 282.2774
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NYSCEF DOC. N

Law Offices of John P. Bartolomei & Associates

335 Buffalo Avenue
Niagara Falls, New York 14303

(716) 282.2774

1

STATE OF NEW YORK: SUPREME COURT
COUNTY OF ERIE

BETH LYNNE HOSKINS, as Mother
and Natural Guardian of an unnamed
infant herein designated as “Infant X

Plaintiff; SUMMONS WITH NOTICE
vs. Index No.

THE ERIE COUNTY SOCIETY FOR THE
PREVENTION OF CRUELTY TO
ANIMALS (“ERIE COUNTY SPCA™)

BARBARA S. CARR, Individually and as
Executive Director of the Erie County SPCA

LINDSEY M. STYBORSKI, Individually and
as Coordinator for the Cruelty Investigation
Department of the Erie County SPCA

AMY JAWORSK]I, Individually and as
Animal Rescue Supervisor of the Erie
County SPCA

ALEX COOKE, Individually and as aNYS
Peace Officer with the Erie County SPCA
Animal Cruelty Investigations Department

AMY HEWSON, Individually and as
Barn Manager of the Erie County SPCA

MICHAEL ARMATYS, Individually and as
Senior Investigator of the Erie County SPCA

GINA BROWNING, Individually and as
Director of Public Relations of the
Erie County SPCA

LAWRENCE F. ROBB, Individually and as
President of the Erie County SPCA Board of Directors

MATTHEW A. ALBERT, Individually and as
Assistant District Attorney of Erie County

DR. JEAN FELDMAN

03/18/2

INDEX NO. 800199/2013
RECEIVED NYSCEF:

013 |






DR. KATE FITZGERALD

DR. CHARLOTTE KING TUTU
MARK COOKE

PEGGY COOKE

F/N/U SAYADOFF

CHRISTOPHER KANE

JEFF STACEY

BARBARA BOOTH

JOHN DOE, name and address unknown
JANE DOE, name and address unknown
DOE CORP., name and address unknown
DOE, LLC, name and address unknown

Defendants.

TO THE ABOVE NAMED DEFENDANTS:

YOU ARE SUMMONED to appear in this action by serving a Notice of Appearance or
Demand for Complaint on the Plaintiff within the time limits stated below.

VENUE: Erie County is designated as the county where this action will be tried because the
Plaintiff resides in that county.

TIME LIMITS TO APPEAR: If this summons is served by delivery to you personally within
New York State, you must appear within TWENTY (20) days after such deliver. If this
summons is not served by delivery to you personally within New York State, you must appear
within THIRTY (30) days after service is complete.

NATURE OF ACTION:

1. Intentional Infliction of Emotional Distress






Negligent Infliction of Emotional Distress

Civil Assault

Conspiracy to Commit Intentional Infliction of Emotional Distress
Conspiracy to Commit Negligent Infliction of Emotional Distress
Conspiracy to Commit Civil Assault

Aiding and Abetting Intentional Infliction of Emotional Distress
Aiding and Abetting Negligent Infliction of Emotional Distress
Aiding and Abetting Civil Assault

Intentional Infliction of Emotional Distress: Punitive Damages
Negligent Infliction of Emotional Distress: Punitive Damages
Civil Assault: Punitive Damages

Intentional Infliction of Emotional Distress: Injunctive Relief
Negligent Infliction of Emotional Distress: Injunctive Relief
Civil Assault: Injunctive Relief

RELIEF SOUGHT: The Plaintiff requests the following award and judgment against each and
all of the Defendants, individually and jointly and separately:

1.

2.

W

10.

11.

12.

13.

14,

15.

On the first cause of action for Intentional Infliction of Emotional Distress, the sum of
Five Million Dollars

On the second cause of action for Negligent Infliction of Emotional Distress, the sum of
Five Million Dollars

On the third cause of action for Civil Assault, the sum of Fifteen Million Dollars

On the fourth cause of action for Conspiracy to Commit Intentional Infliction of
Emotional Distress, the sum of Five Million Dollars

On the fifth cause of action for Conspiracy to Commit Negligent Infliction of Emotional
Distress, the sum of Five Million Dollars _
On the sixth cause of action for Conspiracy to Commit Civil Assault, the sum of Fifteen
Million Dollars

On the seventh cause of action for Aiding and Abetting Intentional Infliction of
Emotional Distress, the sum of Five Million Dollars

For the eighth cause of action for Aiding and Abetting Negligent Infliction of Emotlonal
Distress, the sum of Five Million Dollars

On the ninth cause of action for Aiding and Abetting Civil Assault, the sum of vae
Million Dollars

On the tenth cause of action for Intentional Infliction of Emotional Distress: Pumtwe
Damages, the sum of Ten Million Dollars

For the eleventh cause of action for Negligent Infliction of Emotional Distress: Pumtxye
Damages, the sum of Ten Million Dollars

On the twelfth cause of action for Civil Assault: Punitive Damages, the sum of Ten
Million Dollars

On the thirteenth cause of action for Intentional Infliction of Emotional Distress:
Injunctive Relief, to cease and desist such activities.

On the fourteenth cause of action for Negligent Infliction of Emotional Distress:
Injunctive Relief, to cease and desist such activities.

On the fifteenth cause of action for Civil Assault: Injunctive Relief, to cease and desist
verbal abuse against the Plaintiff and her mother, Beth Hoskins.






IF YOU FAIL TO APPEAR within the time stated, default judgment may be entered against
you in the amount of $95,000,000 plus an additional amount of $100,000 per day for each day
from March 18, 2013 through the date of entry of judgment, together with interest, costs,
disbursements, attorneys’ fees, and such other relief the Court may deem proper.

Dated: March 18, 2013

Niagara Falls, New York MP &(/K
P. BARTOLOMEI
Attorn for Plaintiff
‘Buffalo Avenue
Niagara Falls, New York 14303
(716) 282.2774







MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

July 18, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Medical Care of Western New York,
a/a/o Brown, Jeffrey v. Erie County

Document Received: Summons with Notice

Name of Claimant: Medical Care of WNY
656 Elmwood Avenue
Buffalo, New York 14222

Claimant's attorney: Daniel Morris, Esq.
The Morris Law Firm, P.C.
40 North Forest Road
Williamsville, New York 14221

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

/ : 3‘)
By: { ]\4 C/A./\/LL/L 1 ;,’Lx'&_,a
Michelle M. Parker
First Assistant County Attorney

MMP:dld

Enc.

OS5 FRANKLIN SIREET, ROOM 1634, BirEalo. NLW YORK 14202 - PHONE: (716) 858-2200 - WWW. ERH-.GOV
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File No.: 13-7255§

CITY OF BUFFALO
BUFFALO CITY COURT : COUNTY OF ERIE

1

MEDICAL CARE OF WESTERN NEW

YORK a/a/o JEFFREY BROWN
656 Elmwood Avenue SUMMONS SERVED WITH
Buffalo, NY 14222 COMPLAINT
[

Plaintiff Index No.: ZS—D 7 / g

{
v.

This paper received at the

ERIE COUNTY Erie Comﬁy Attorney's Office
69 Delaware Avenue ﬁog\ Ce\AN0 o
Suite 300 the L™ day of St D
Buffalo, NY 14202 —— 2012

Defendant

Assistant County Aftorney
Wichadl Lis zaus

TO THE ABOVE NAMED DEFENDANT:

YOU ARE HEREBY SUMMONED AND REQUIRED to serve upon the plaintiffs
attorneys, at the address stated below, a written Answer to the attached Complaint.

If this Summons is not personally delivered to you within the State of New York, you
must respond within thirty (30) days after service is complete, as provided by law.

If you do not respond to the attached Complaint within the time limitation stated above a
Judgment will be entered against you, by default for the relief demanded in the Complaint,
without further notice to you.

This action is brought in the City of Buffalo because defendant conducts business within
the city.

DATED: Thursday, May 9, 2013

"/,-. A |
Darffel Mortis, Bq. -
The Morris Law Firm, P.C.
40 North Forest Road
Williamsville, NY 14221

81 :21yy LY T

L “a
oy
1





'13/718
File No.; 13-7255
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CITY OF BUFFALO
BUFFALO CITY COURT : COUNTY OF ERIE

MEDICAL CARE OF WESTERN NEW

YORK a/a/o JEFFREY BROWN
COMPLAINT
Plaintiff
Index No.:
v.
ERIE COUNTY
Defendant

Plaintiff, complaining of Defendant, shows to the Court and alleges:

AS AND FOR A FIRST CAUSE OF ACTION

1. Plaintiff-Assignor was injured in an automobile accident on March 17, 2007.

2, Defendant is an insurance company licensed to do business in the State of New
York.

3. Defendant transacts business in the City of Buffalo.

4. At the time of the accident there existed an insurance policy containing benefits

under the New York State No-Fault Law issued by Defendant.

S. One of the benefits was payment of health service expenses.

6. As a result of the aforementioned accident, Defendant was obligated to provide
No-Fault benefits to JEFFREY BROWN,

7. By denying payment for those services that are the subject of this lawsuit the

Defendant has acted in bad faith.

8. MEDICAL CARE OF WESTERN NEW YORK is authorized to provide health
services in the State of New York.

9. MEDICAL CARE OF WESTERN NEW YORK is the assignee of JEFFREY
BROWN.

10.  Plaintiff-Assignee rendered necessary health services to the Assignor.

[1. The attached bills grk forthe Sglivkcﬁ gwisue.

Negor

2
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File No.: 13-7255

12, Said bill or bills was submitted together with the proper No-Fault verification
forms.

13'. Sa‘id bill or bills was submitted to Defendant within the time period required by
law.

14.  There has been no payment of said bill, and the full amount remains outstanding.

15.  Plaintiff-Assignee is entitled to payment of the bill, statutory interest at the rate of
two percent (2%) per month pursuant to 11 NYCRR 65-3.9 until the amount due is paid in full
computed from thirty days after the date the claim was submitted to Defendant.

16. Plaintiff-Assignee hired the law firm of The Morris Law Finm, P.C., to collect the
above overdue No-Fault benefits and is entitled to recover attorney’s fees pursuant to 11
NYCRR 65-4.6 calculated at twenty percent (20%) of the overdue claim and statutory interest
thereupon, with a minimum fee of eighty dollars ($80.00)

WHEREFORE, Plaintiff demands judgment against Defendant for the payment of the
bills in full totaling $187.47 and interest and for attorney’s fees in under the applicable statutes
together with the costs and disbursements of this action. 7 /)

DATE: May 9, 2013 , ,// :
i /
[ /

:I / / [
W)
Daniel Morris, Esq.

The Morris Law Firm, P.C.
40 North Forest Road
Williamsville, NY 14221
Phone: (716) 839-7777
Fax: (716) 633-2878

81:21 91 L¥HENz
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CITY OF BUFFALO
BUFFALO CITY COURT : COUNTY OF ERIE

MEDICAL CARE OF WESTERN NEW

YORK a/a/o JEFFREY BROWN
Plaintiff SUMMONS SERVED WITH

COMPLAINT
V.

Index No.:
ERIE COUNTY
Defendant

The Morris Law Firm, P.C.
40 North Forest Road

Williamsville, NY 14221
Phone: (716) 839-7777
Fax: (716) 633-2878







MICHAEL A. SIRAGUSA MICHFLLE M. PARKER

ERIE COUNTY ATTORNEY MARK C. POLONCARZ FIRST ASSISTANT COUNTY ATTORNEY
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

July 29, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: New York State Committee of the
Independence Party, et al. v. Ralph M.
Mohr and Dennis E. Ward,
Commissioners of and Constituting the
Erie County Board of Elections, et al.

Document Received: Order to Show Cause

Name of Claimant: New York State Committee of the
Independence Party

Claimant's attorney: Jeffrey T. Bochiechio, Esq.

Main Place Tower
350 Main Street, Suite 1400
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: _| )\/\L/é\’\—‘{/t& Q‘«-J (C-\._,,_
Michelle M. Parker
First Assistant County Attorney

MMP:did
Enclosure

95 FRANKIIN S1REFT, ROOM 1634, BUFFATO. NEW YORK 14202 — PHONE: (7161 858-2200) ~ WWW_ERIL-.GOV





PRESENT: HION. DiA-NE VY. DEVLIN

Justice Presiding

STATE OF NEW YORK
SUPREME COURT : COUNTY OF ALBANY
In the Mailer of the Application of

NEW YORK STATE COMMITTEE OF THE
INDEPENDENCE PARTY.

EXECUTIVE COMMITTEE OF THE NEW
YORK STATE COMMITTEE OF THE
INDEPENDENCE PARTY,

FRANK M. MacKAY, Chairman of the New York
State Committee of the Independence Party

WILLIAM BOGARDT. Secretary of the New York
State Committce of the Indcpendence Party

and

PATRICK J. KEEM. a candidate aggricved
Petitioners

against

RALPH M. MOHR and DENNIS E. WARD.
Commissioners of and constituting the Eric County
Board of Elections,

NEW YORK STATE BOARD OF ELECTIONS,

MARY ROSE GAUGHAN. purported Presiding
Officer of an authorization mecting asscrted to have been
conducted on the 17* day of April. 2013, and elected
state committee member,

KENNETH R. WALSH. purported Secretary, of an
authorization meeting asserted to have becn conducted
on the 17" day of April. 2013, and elccted state
committec member,

PATRICK J. HUMISTON, CHRISTINE M.
SAGNIBENE, RICHARD L. WOLL, JOANNE A,
SCHULTZ, ANTHONY J. MINGARELLI and
ELAINA M. MONTE, who together with respondents
Mary Rose Gaughan and Kenneth R. Walsh comprise
the interim county organization in the County of Erie.

JANIS A. COLARUSSO, LYNMARIE PHILLIPS
and RONALD R. FRASER. Candidates.

INDEPENDENCE PARTY OF ERIE COUNTY.
and

INTERIM COUNTY COMMITTEE OF THE
INDEPENDENCE PARTY
Respondents

Ata Special Term of the Supreme Court held in and for
the County of Erie. at the courthouse thercof in the City

of Buffalo, New York, on the 23" day of July, 2013,

ORDER TO SHOW CAUSE ‘Ui 24500
UL
Index No.: -
ERIE COUhiY
Justice Assigned: SLERK S CFrICE

Hon.

Oral Arpument Regquested
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Upon the annexed petition, duly verified the 26" doy of July. 2010, the exhibits annexed thereto, the rules and
resolutions of the New York State Conunitice of the Independence Party, and upon all the papers and proceedings
heretofore had herein, it is

ORDERED that respondents herein show cause before this Court at a special term thereof, to be held ut the
courthouse locatedat §0 EDFC ave'a LS At (:B/*F\T‘ g2 in the Cits of Buffalo,
New York on the & day of August. 2013 a1 // es ﬁ"c‘ﬂ)ck of that day, or as soon thereafter as counsel
may be heard, why a judgment and order should not be made and entered herein: (i) declaring petitioner Executive
Commiitice ol the New York Statc Commitiee of the Independence Pany to be the sole and exclusive authority for the
issuance of Independence Party nominations. authorizations, substitutions or cross endorsements of candidates for
clection to public office in Erie County: (ii) enjoining respondent boards of clections from piving force and effect 1o
purporicd certificales of nominations. authorizations. substitutions or cross endorsements of candidates for clection 1o
public officc in Eric County issucd in contravention to the rules and resolwions of the New York State Committce of
the Independence Panty; (iii) dcclariné the three separate cenificates of autherization filed on or about the 15" day of
July. 2013 with respondent Erie County Board of Elections which had been exccuted by respondents Many Rose
Gaughan and Kenneth R. Walsh, as Presiding Officer and Sccretary. respectively, purporting to authorize the
designations of respondent Candidaies to be ineffectual. invalid. null and void: and (iv) for such other and further relicl
as 1o this court may scem just and proper. and it is further

ORDERED that respondent New York State Board of Elections. be and is hereby directed to produce upon
the hearing of this order 10 show cause, and on all adjournments thercof. any and alil rules and resolutions of the state
Independence Party which have been filed in the office of the New York State Board of Elections. and it is further

ORDERED that respondents. Ralph M. Mohr and Dennis E. Ward. as Commissioners of and constituting the
Crie Caunty Board of Elections, be and arc hereby directed to produce upon the hearing of this order to shaw cause the
aforesaid original centificates of authorization filed on behalf of respondent candidates. together with such rules and
resolutions of the state Independence Party which have been filed in the office of the Erie County Board of Elections,
and

Sufficient reason appearing therefor. it is further

ORDERED that leave is hereby pranted to petitioners to submit upon the return date of this order to show cause
and the argument thereof such additional proof, exhibits and olher evidence in support of their allegations s may be
necessary., and

Sufficient reason appearing therefor, it is further

ORDERED that scrvice of a date stamped copy of this filed order to show cause. together with the verified





petition upon which it was granted (i) upon respondent New York State Bourd ol Elections. by depositing acopy of the
order 1o show cause together with the verified petition upon which it is granted in a securely sealed and postage paid
express mail envelope addressed to the office of the New York State Board of Elections located at 40 N. Pear] Street,
5™ Floor, Albany. New York 12207-2729 on or before the 24™ day of July. 2013: (ii) upon respondents. Ralph M. Mohr
ind Dennis E. Ward. as Commissioners of and constitting the Eric County Board of Elections, by service upon either
one of the said respondents personally or by leaving with clerical personnel at the office of the Erie County Board of
Elections located at 134 West Eagle Street. Buffalo. New York 14202 on or before the 25™ day of July, 2013: (iii) upon
respondents Mary Rose Gaughan and Kenneth R. Walsh, respondents Patrick J. Humiston. Christine M. Sagnibene.,
Richard L. Woll, Joanne A. Schultz, Anthony J. Mingarelli and Elaina M. Monte. and upen respondent candidates. Janis
A. Colarusso, Lynmaric Phillips and Ronald R. Fraser, by service upon cach of them personally on or before the 25"
day of July, 2013. or aliernatively by both deposiling a copy of the order 10 show cause together with the verified
petition upon which it is granted in a securely sealed and postage paid first class envelope addressed to said respondent
at his or her address as it appears on the centificate filed with the board of clections or their last known address. at a post
ofTicc or branch thereof or a post office box regularly maintained by the United Siates Postal Service on or before the
24" day of July. 2013 and ¢ither by affixing a copy of the said order 10 show cause and the verified petition upon which
it is granted to 1he outer or other door of the residence of the said respondent at his or her address as it appears on the
ceniificate or board ol elections record or by leaving a copy of said papers with 2 person of suitable age and discretion
at the said residence or place of business of the respondent on or before the 25™ day of July, 2013: and (iv) upon
respondents. Independence Party of Eric County and Inierim County Commitice of the Independence Party, by service
upon any member or purported officer thercof named in a centificate filed with the board of clections. in any manner
prescribed by §308 of the civil practice law and rules of the state of New York designed 1o give notice to such pany on
or before the 25" day of July. 2013: and it is further

ORDERED that pursuant to Rule 2220 of the civil practice law and rules of the siate of New York. the
requirement of ﬁlving of this order prior to service upon the respondents is dispensed with. provided filing shall be
accomplished as soon as practicable, and it is further

ORDERED that epposing papers. if any. shall be scrved upon the petitioner and delivercd to the court at least

72 hours prior to the hearing of this matter.

7
ENTER: c /) 7/1/
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ALBANY
In the Matter of the Application of

NEW YORK STATE COMMITTEE OF THE
INDEPENDENCE PARTY,

EXECUTIVE COMMITTEE OF THE NEW
YORK STATE COMMITTEE OF THE
INDEPENDENCE PARTY,

FRANK M. MacKAY, Chairman of the New York
State Committee of the Independence Party

WILLIAM BOGARDT. Sccretary of the New York VERIFIED PETITION
State Commiittee of the Independence Parnty

and
PATRICK J. KEEM. a candidate aggricved
Petitioners
apainst

RALPH M. MOHR and DENNIS E. WARD,
Commissioners of and constituting the Erie County
Board of Elcctions,

NEW YORK STATE BOARD OF ELECTIONS.

MARY ROSE GAUGHAN. purporied Presiding
Officer of an authorization mecting asserted to have been
conducted on the 17" day of April. 2013, and clected
state commitice member,

KENNETH R, WALSH, purported Secretany. of an
authorization meeting asserted 10 have been conducted
on the 17" day of April. 2013. and clected state
committce member, :

PATRICK J. HUMISTON, CHRISTINE M.
SAGNIBENE, RICHARD L. WOLL, JOANNE A,
SCHULTZ, ANTHONY J. MINGARELLI and
ELAINA M. MONTE, who together with respondents
Mary Rose Gaughan and Kenncth R. Walsh comprise
the interim county organization in the County of Erie.

JANIS A. COLARUSSO, LYNMARIE PHILLIPS
and RONALD R. FRASER, Candidates,

INDEPENDENCE PARTY OF ERIE COUNTY.
and

INTERIM COUNTY COMMITTEE OF THE
INDEPENDENCE PARTY
Respondents

Ta the Supreme Court of the State of New York:

Petitioners, by their attorney, Jeffrey T. Bochicchio. as and for their petition, respectiully show to the court

and ullege as follows:





Parties to the Action

I. Petitioner. New York State Committee of the Independence Party, is a party committee, chosen and
organized in accordance with the provisions of the clection law of the state of New York to represent the enrolled
members ol the Independence Party within the state: that said petitioner operates pursuant lo rules and resolutions duly
adopted and filed with the New York State Board of Elections.

2. Petitioner, Executive Commillee of the New York State Comimittee ol the Independence Pany, is a body
of members of the state committee comprised of its officers. and empow ered under the Rules of the New York State
Committee of the Independence Party pursuant to a resolution adopted thereto, to make nominations. authorizations.
substitutions and cross-endorsements of candidates for clection to public office or to fill vacancies in designations or
nominations for public offices falling entircly within a county having a population exceeding seven hundred fifty

thousand persons in the last federal census.

3. Petitioner. Frank M. MacKay. a resident of the County of Suffolk and State of New York and an enrolled
member of the Independence Party. at all times herein mentioned. was and still is the duly clected and recognized
Chainmnan of the New York State Committee of the Independence Party. that he brings this action in his official capacity
as chairman of a party committce and together with the sceretary on behalf of the aggries ed pany committee.

4. Petitioner. William Bogardt. a resident of the County of Suftolk and Stare of New York and an enrolled
member of the Independence Party, at all times herein mentioned. was and still is the duly clected and recognized
Scereiany of the New York State Committee of the Independence Pary: that he brings this action in his official capacity
together with the chainman on behalf of the aggrieved party commitice.

5. Petitioner, Patrick J. Keen. is 2 resident of the County of Eric and State of New York and aduly designated
and authorized candidate of the Independence Party for the public office of Supenvisor in the Town of Orchard Park,
County of Erie and State of New York. aggrieved by the purported authorization filed by respondemts Mary Rose
Gaughan and Kenneth R. Walsh on behalf of respondent candidate Janis A. Colurusso.

6. At all times herein mentioned. the respondents, Ralph M. Mohr and Dennis E. Ward. are commissioners
ol and jointly constitute the Erie County Board of Elections. maimtaining a principal office located in the County of Erie
and Siate of New York: that respondents are charged with the duty of ruling on the validity of petitions and certificates
filed with their office and centifving the form of the ballot 1o be wilized within their county with respect 1o the primary
clection of the Independence Party to be held on the 10™ day of September, 2013.

7. Respondent New York Siate Board of Elections is a stale agency maintaining a principal office localed in
the County of Albany and State of New York: that said respondent is the repository of all political party rules and

certification of officers pursuant to Article 2 of the clection law of the stale of New York.





§. Upon information and belicf, respondent Mary Rose Gaughan was the purported presiding of ficer of an
authorization meeting asseried 1o have been conducted on the 17" day of April. 2013 and a signatory' upon Ihree
certificates evidencing the same.

9. Upon information and belief, respondent Kenncth R. Walsh wasthe purported seerctany of an authorization
meeling asseried 1o have been conducted onthe 17" day of April, 2013 and a signatory upon three certificates fled with
the board of clections evidencing the same.

10. Upon informalion and belicf. respondents Patrick J. [ lumiston, Christine M. Sagnibene. Richard L. Woll,
Joanne A. Schuliz, Anthony ). Mingarelli and Elaina M. Monte are residents of the County of Eric and State of New
York and were duly elected state members of the state committee from their respective senate district within the County
of Eric.

11. Upon information and belicf. respondents Janis A. Colarusso. Lynmarie Phillips and Ronald R. Fraser,
arc residents of the Counly of Eric and Siate of New York named upon certificates of authorization filed with the board
of clections which purport 1o authorize the designation of their respective candidacy for public office at the
Independence Party primary clection to be conducted on the 10" day of September, 2013: that said purported
authorizations arc in conflict witls that issved by petitioner Executive Cominitiee of 1he New York State Committee of
the Independence Party and creates a contested primary election for cach such respective public office.

12, Respondent Independence Party of Erie County is a fictitious entity named in the purported certificate of
authorization executed by respondents Many Rose Gaughan and Kenneth R. Walsh; that the previously existing
constituted county committee of the Independence Party, known as the Erie County Independence Party . dissolved the
previous year by operation of faw upon the failure of the Independence Pany to elect counly committeemen pursuani
10 §2-104 of the clection law of the state of New York.,

13. Respondent Interim County Commiittice of the Independence Party is a fictitious entity named in the
purponed centificate of authorization filed by respondents Mary Rose Gaughanand Kenncth R, Walsh: that respondents
Patrick J. llumiston, Christine M. Sagnibene, Richard L. Woll, Joanne A. Schultz. Anthony J. Mingarelli and Elaina
M. Monte, together with respondents Mary Rose Gaughan and Kenneth R. Walsh. collectively comprise the interim
county organization: that pursuant to the final Order and Judgment of Hon. James Dillon. JSC pranted and duly entered
the 22™ day of July, 2013, this court ordered. adjudged and decreed that said inlerim county organizalion has no rules
or officers.

Nature of Proceeding
14. This proceeding is brought pursuant to Article 16 of the election law of the state of New York for an order

im alidating the centificates authorizing the designations of respondent candidates for various public offices within the





Cuounly of Erie, Statc of New York in the Independence Party prinman election 1o be held an the 10" day of September,
2013 holding the same 10 be invalid, null and void..and incffectual to place the name of said respondent candidates on
the ballot as candidates of the Independence Party; that it is also brought pursuant to Article 78 of the civil practice law
and rules of the statc of New York for an order enforcing the rules and resolutions duly adopted by petitioner New York
State Committee of the Independence Party by enjoining respondent Erie County Board of Elections from giving force
and cffect to the purported ccniﬁcalés al nominations, authorizalions. substitutions or cross endorsements issued in
contravention to the rules and resolutions of the New York State Committee of the Independence Party: that petitioners
further seck judgment pursuant 1o §3001 of the civil practice law and rules of the state of New York declaring petitioner
Exccutive Committee ofthe New York State Commitice of the Independence Party to be the sole and exclusive authority
for the issuance of Independence Party nominations, authorizations, substitutions or cross endorsements of candidates
for election to public office in Eric Counly.
Jurisdiction and Venue

15. The within action has been timely commenced and instituted; that §16-102 of the clection law of the state
of New York requires that a proceeding with respect to a petition shall be instituted within fourteen days after the last
day to file the petition: that the last day to file the petitions to which the challenped centificates relate was July 11,2013
1hat the within action has been instituted within 14 days of said daie and also has been commenced within 120 day s of
the action taken by respondents, Many Rose Gaughan and Kenneth R. Walsh purporting to act on behall of the
Independence Pany for the purpose of authorizing the designation of candidates pursuant 1o §6-120 of the election law
ol the s1ate of New Yorh.

16. Petitioners. aggrieved by the action of respondents in usurping their authority. have standing 10 seek the
injunctive and declaratory relief being requested in the petition; that additionally, petitioner Frank M. MacKay. as
chairman of a party commilice has slanding pursuant to §16-102(1) of the clection law of the state of New York o
challenge the designations of respondent candidates in a contested primary election; that further, petitioner Patrick J.
Keem, as the duly authorized Independence Pany candidate for the public office of Supervisor in the Town of Orchard
Park. County of Erie, State of New York has standing pursuant to §16-102(1) of the election law of the state of New
York as an aggrieved candidate to challenge the pumported fraudulent anthorization of the designation of another
candidate for suclt office.

17. Venue in this county is proper,

Facts
18. Once again, petitioners New York State Committee of the Independence Party, Executive Commiittee of

the New York State Committee of the Independence Party, Frank M. Mackay and William Bogardt. have been forced





1o bring an action to enforee the rights of the state party which have been previoush confirmed by multiple lower court
and appellate decisions: in forcing the institution of this lawsuit the aloresaid county board has ignored party rules,
resolutions and other docu.mcnls duly filed with it by petitioners and has instcad given force and effect to faciully
insufficicnt certificates fraudulently filed by respondents Mary Rose Gaughan and Kenneth R. Walsh on hehalf of
respondent candidates.

19. Paragraph 11(b) of article Vi of the Rules of the New York State Commiittee of the Independence Party,
permits the delegation of the power to make a nomination, authorization, substitution or cross-endorsement of
candidates for clection to public office to the State Executive Comimittee for any and all offices falling entircly within
a county in all countics having a population exceeding seven hundred fifty thousand persons in the last federal census:
that the population of Erie County as determined by the 2010 decennial census was 919.040 and such power was indecd
delegated 1o the State Exccutive Committee, by resolution of the Independence Party State Committee duly adopted the
9* day of February, 2013; that a copy of said resolution, being the same form as was previously adopted and litigated
by petitioners, was filed by mail with the Erie County Board of Elections and received on February 13.2013; that a copy
of the same is anncxed hereto as Exhibit “A™.

20. By virtue of the aforesaid rule and resolution. the posw er 10 authorize the designaiion of Independence Parts
candidates for public office within the County of Erie. a county having a population in excess of seven hundred (ifty
thousand persons as shown by the last federal census. is delepated 1o the State Executive Committee.

21. In contrasention to said party rules and resolution. respondernts Mary Rese Gaughan and Kenneth R.
NWalsh, executed and caused 1o be filed with the Erie County Board of Elections three centificates. copics of which
arc annexed hercto as Exhibit “B™. purporting to authorize the designation of respondent candidates for the public
offices within the County of Eric as stated on each respective certificate; that such centifizates of authorization were
received for filing by the Eric County Board of Elections on July 15, 2013: that said centificates purport to be action
undertaken at a meeting of the Interim County Committee of the Independence Party of respondent Independence Party
of Erie County,

The Purported Certificate of Authorization is Invalid, Null and of no Effect
22, The New York State Court of Appeals has held that it is within the purvicw of a state political party to

delepate to a stale executive committee of such party the power to issue cenificales ol authorization for county. cily or

local public offices. Sec Masrer v Pohanka 10 NY3d 620, 861 NYS2d 252 (2008). Comrov v. State Committee of

Independence Party of New York 10 NY3d 896, 861 NYS2d 603 (2008).

23. When a state political party invokes such authority. a county commitice is without authority 1o adopt rules

or engage in activities in derogation or contravention of the rules of the poverning state panty and existing local rules





which conflict with such authorits must be deemed and held to be invalid. Accordingly, as again is the case beforce us.
the respondent Interim County Conimitiee of the Independence Party and respondent Independence Parly of Erie
County. its subcommitices, officers and members. are without authority to authorize the designation of any candidates

for public office within Eric County. Sve Atutter of Peluso v The Erie County bidkependence Parny: (4% Dept. 2009) 65

AD3d B20. reversed by, remitted by 13 NY3d 139 decided. later proceeding Afatter of Pelise v Erie County:

budependence Party (4" Dept. 2009) 66 AD3d 1329: see also New York State Committey of the Independence Party v.

New York State Board of Elections (3™ Dept, 2011) 87 AD3d 806. This delegation of authority is binding upon

respondents. Mary Rose Gaughan and Kenneth R, Walsh.

24. Thedcelegation to the state exccutive committece to authorize the designation of candidates for public office
within Erie County may not be defeated by respondent. Interim County Commiittee of the Independence Party or
respondent Independence Party of Eric County. or its purported respondent officers. Mary Rose Gaughan and Kenneth
R. Walsh excrcising said function at a time prior 1o the statutory time 1o designate candidates if it is subsequent 10 the
state resolution delegating the authority: that it is respectfully submitted no respondent committee. officer or candidate
may benefit from action taken at a time wher such action was delegated to another; that all respondents had notice of
the adopted rules and resolution of the stale party by virtue of its prior public filing with the Eric County Board of
Elections on Februan 13, 2013.

25, Having hnowledge of their lack of authorits 1o authorize a candidate for public office pursuant to $6-120
of the clection Jaw of the state of New York, respondents nevertheless offered for filing a centificaie which has no legal
force and effect and which facially purpons ta be issued by a body lacking such power.

26. Pctitioner respectfully requests an order of this court declaring and holding the three centificates of
authorization filed by or on behalf of respondent candidates to be invalid. null and void, and tv be afforded no cffect
1o authorize the designation of any respondent candidate listed upon said certificate.

27. Peiilioners request leave and reserve the right 1o submil upon the argument and hearing of this application
additional and supplementary proof by way of affidavit, documentary proof and oral testimony to substantiate the
allegations contained hercin: that if there arc issucs of fact to be determined by the court. an evidentiany hearing to
substantiate the allegations contained herein is hereby demanded by petitioners.

28. That because the time constraints for institution of this action are considerably shorter than those normally
_ 2llowed by the civil practice law and rules of the state of New York. petitioners request the special provision of service
sct forth in the arder to show cause.

29. Petitioners have no adequate remedy or relief at law or in equity other than the relief requested hierein.

30. Thatthe interests of justice would be served by the granting of the order to show causc and the permitting





of the relief sought in the petition.
. 31. That no previous application has been made by petitioners for the relicf sought herein, or for the order to
show causc hercunto annexed. or for any other similar relicf.

WIHEREFORE petitioners respect{ully pray for the annexed order to show cause and for a final judgment and
order (i) declaring petitioner Exccutive Commitiee of the New York State Commitiee of the independence Piany to be
the sole and exclusive authority for the issuance of Independence Party nominations. autherizations, substitulions or
cross endorsements of candidates for clection to public office in Erie County: (ii) enjoining respondent boards of
clections from giving force and effect to purported centificates of nominations, authorizations. substitutions or cross
endorsements of candidates for clection to public office in Eric County issued in contravention to the rules and
resolutions of the New York State Committee of the Independence Panty: (iii) declaring the three separaie centificates
of authorization filed on or about the 15" day of July, 2013 with respondent Erie County Beard of Elections which had
been exccuted by respondents Mary Rose Gaughan and Kenneth R. Walsh, as Presiding Officer and Secretary,
respectively, purponting to authorize the designations of respondent Candidates to be ineffectual. invalid. nultand void:
and (iv) for such other and further relicf as to this count may seem just and proper.

DATED: Buffalo. New York
July 24,2013

Yours. cic.

N oz

JefT] . Bochiechio, Esq.
Anorref fur Petitioners
Office and P.O. Address
Main Place Tower

350 Main Street, Suite 1400
BufTalo, New York 14202
Tel. No.: (716) 406-8354






VLRIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE )ss.

Patrick J. Keem, being duly sworn, deposes and says that he is a petitioner in the above-entitled proceeding:
that he has read the foregoing petition and knows the contents thereof; that the same is true to the know ledge of deponent,
except as to those matters therein stated to be alleged on information and belief. and that as to those matters he believes
them to be true.

Deponent further says that the grounds of his belief ag therein stated Lo be alleged on information
I glections whercin the same were liled.

Patrick JAK

Sworn 1o before me this 24" day
of July, 2013.

,WM

Notdny Public - Siaic of New York

SCCTT W. KROLL
Notary Public, State of New Yerk
Qualified In Erie County
Commission Expires February 24, 201

STATE OF NEW YORK )
COUNTY OF CRIE ) ss.

Jeffrey T. Bochiechio. being duly swom, deposcs and says that he is the attomey for the petitioners in the
Within action; that he has read the foregoing petition and knows the contents thereof: that the same is true to his own
know ledge except as 1o those matters therein stated to be alicged on information and belief. and as to those matiers he
believes them to be true; the reason this verification is not made by said remaining petitioners is that no remaining
petitioner is within the County of Erie, which is the county where deponent has his office.

Deponent further says that the zrounds of his belief as to all matters therein stated to be alleged on information
and belicrl are a review ol ducuments or copies thercof on file with the board of clections wherein the saine were filed.

Jeff@.} Bochiechio

Sworn to before me this 24* day
of July, 2013.

fwm

Nbtary Public - State of New York






EXHIBIT “A”





RESOLUTION OF THE INDEPENDENCE PARTY STATE COMMITTEE

On February 9, 2013 The State Committee of the Independence Pany readopted
the following resoluuon

Be it RESOLVED, that the State Committee pursuant to Article VI, section
11 (b) delegates to the State Executive Committee the power to make nominations,
authorizations, substitutions, or cross endorsements of candidate(s) for election to
public office(s) or to fill vacancies in designation(s) or nomination(s) for public
office(s) in Erie County.

Be it further RESOLVED, that the Secretary transmit copies of this
resolution to the State Board of Elections and the Erie County Board of Elections.

2~ b p—

FRANK MAC WILLIAM BOGARDT
Presiding Qfficer Secretary

L\
Sworn to before me this 94‘
day of February, 2013

,JW% ﬁ//.‘ vied

~/Notary Public 1 of Newd York
(;mm\(—‘ma .~ Dubches Cocnty. 0Oy

01 M SN M0
eypues 08/ 14/20%






EXHIBIT “B”





CERTIFICATE OF AUTHORIZATION

(Section 6-120, Election Law)

We, ig‘}’( /Zég ém‘j:_UL /{mﬂﬁ-//? 4 é{/&/J/?
(Presiding Officer) (Secretary)

—
Presiding Officer and Secretary of the meeting of the ) Q‘c'p 6/76{6/7(( Party

of é ¥4 &Lﬂﬂ\/ , DO HEREBY CERTIFY THAT: al a meeting of the

olitical Subdivision)

fl’):l( Zm.) ﬂou?ﬂ / Committee of the TQ diﬂﬂdﬁd(ﬁ . Party

(Political Subdivision)

held on the _/ Z‘_‘ day of @1 I . 20 /3 a quorum being present, said committee, by

majority vote of the members present, did consent and authorize the nomination/designation of

—\Ta.l! ‘é 4 ( 'Qlﬁﬂ!t Y7 residing at SSo £$
ame O andigaie ace o0 {2 }] Ce

Y1 2F————- —.
Rl J?L. /26( Zﬁ/’dd"d Pdf(for chLofﬁce of 552 LQ’_‘I’ VISOY as
a candidate of the f1 Cl (ﬁ(h ﬂ’ ¢ ( Y . Party for public ofﬁce indicated, at the

Election to be held on g/ [201
O

cnen eclion

Seid nomination/designation is authorized pursuant to the provisions of Section 6-120 of
the New York State Election Law.

BIN WITNESS WHERE OF, we have set our hands this s day of_V U 47/
20

, 20 [3 before me personally came

0
MANY RosE AV GRAA) Vand Hewnerd 2 WJALSH

o me known and known to me to be the persons described in and who executed the foregoing

instrument and he/Mv&' mwlcdged 1o me that he/she executed the same.

No. 01CLAST4034
Pubiic. S1e of New York

in Brie Cﬂl?
a8y Caamistion Erpives Apr 30, 3014
! (l I/99)f ﬁlcs\fonns\aulhor _ ‘ Nots






CERTIFICATE OF AUTHORIZATION
{Section 6-120, Election Law)

we, [tlery Ho G d and /\/l/mz-fh 4 . Wa/d?

(Presading OfTicer) (Secretary)
Presiding Officer and Secretary of the meeting of the 177 dC’IJ en dl/) ce Party
Cric ( od 71y ,DO HEREBY CERTIFY THAT: at a meeting of the

{Polilical Subdivisidn)

of
T/Tkl"ﬂL [(’ m/ Committee of the Iﬂdt ‘2([1 6{( /1 ¢ , Party

(Political Subdivision)

held on the /7 day of Arpf ¢ / . 20 [ 3 a quorum being present, said committee, by

majority vote of the members present, did consent and authorize the nomination/designalion of

Rt .4';".; /0/) 1 1 : residing at ¢ : .c{f/e ﬁe /(//
H}M""[ P““(’ /"y /‘//2-? for the office of _{ L‘;’[QC[/QQQQ - 4¥£ﬁl’ as

a candidate of the I;l dLIDU) c{La[J Party for public office indicated, at the

: é fllmg t;é Election tc be held on 9 / /6/108
pecial/rrimagy/Genera (Dale ol Election)

Said nomination/designation is euthorized pursuant to the provisions of Section 6-120 of
the New York State Election Leaw.

IN WITNESS WHERE OF, we have set our hands this_| > day of /I/AJ .

[~ 97@@ M

Presiding Dfficer *

st B A

Secretary

On this (S day of Qﬁ# 20\ > before me personally came
I Mhay 2655 GAUGHAN andggmgm Q_ (WAL S(4

to me known and known to me to be the persons described in and who executed the foregoing

instrument and he/she duly acknowledged to me that he/she executed the same.
MAARIE C. CLARK
No. o'cuemm

%m%m M., C C&/«tx\/f/

i R 2014
(Ill99)f f Ics\mms&lmor bort . _ Nota Pubhc






CERTIFICATE OF AUTHORIZATION
{Section 6-120, Election Law)

We, [*{gt% égz (ZJA é'ﬁd /] and Ml)[)m‘/) K (4/4 /S/)
residing Officer " (Secretary)

Presiding Officer and Secretary of the meeting of the Z’dCPCNdC/7 e Party

of_Eric { }!ﬁ Aty , DO HEREBY CERTIFY THAT: at a meeting of the
olitical Subdudision)
"—_“ - 3
Q}ﬁl "1’5 ( Quﬂa[ Committee of the _ LN d¢ pendencc | Party
(Political Subdivision) ’

held on the /7" day 0f_4;)rl l . 20 /3 , 8 quorum being present, said committee, by
majority vote of the members present, did consent and authorizc the nomination/designation of

ﬁo nald R Fl/l.((" . residing at 7 L\"‘/.uo N7 4 ﬁ

{Name ol Candidaie)

——— e = mm - A e T mi e e ———— - =

Wist | /S‘ NY 14170 _ for the office of Ceunce man
a candidete of the //1 qlt :xna/m &4 Panty for public office indicated, at the
Pf'lm&..f\ Election to be held on 9//6 /Z.(Jl 3

{Specal’lPrim cnen 7 (Dele of Eleclion)

as

Said nomination/designation is suthorized pursuant to the provisions of Section 6-120 of
the New York State Election Law.

IN WITNESS WHERE OF, we have set our hands this_|S_ day of T /y

2013,
Presndx Officer

%«,ﬂ 2 Aerve s

Secretary

y 20 ‘ 5 before me personally came

On this 15' day of qu}-au
| Maey RosE GAVGHAN Cndw;'nwt—zl R WALSH

to me known and known to me to be the persons described in and who executed the foregoing
instrument and he/she duly acknowledged to me that he/she executed the same.

MARSE C G
pPaR e YN C Qé’/a/\/Q

"
3L /99)f:files\forkRnfnmumiesion Expirea Ao 30. 2084 Notary Public

T R T B i v s ser au
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ALBANY
In the Matter of the Application of

NEW YORK STATE COMMITTEE OF THE
INDEPENDENCE PARTY,

EXECUTIVE COMMITTEE OF THE NEW
YORK STATE COMMITTEE OF THE
INDEPENDENCE PARTY,

FRANK M. MacKAY, Chairman of the New York
State Committee of the Independence Party

WILLIAM BOGARDT, Secretary of the New York
State Committee of the Independence Party

and
PATRICK J. KEEM, a candidate aggrieved ORDER TO SHOW CAUSE
Petitioners
against Index No.:

RALPH M. MOHR and DENNIS E. WARD,
Commissioners of and constituting the Erie County
Board of Elections,

NEW YORK STATE BOARD OF ELECTIONS,

MARY ROSE GAUGHAN, purported Presiding
Officer of an authorization meeting asserted to have been
conducted on the 17" day of April, 2013, and elected
state committee member,

KENNETH R. WALSH, purported Secretary, of an
authorization meeting asserted to have been conducted
on the 17" day of April, 2013, and elected state
committee member,

PATRICK J. HUMISTON, CHRISTINE M.
SAGNIBENE, RICHARD L. WOLL, JOANNE A.
SCHULTZ, ANTHONY J. MINGARELLI and
ELAINA M. MONTE, who together with respondents
Mary Rose Gaughan and Kenneth R. Walsh comprise
the interim county organization in the County of Erie,

JANIS A. COLARUSSO, LYNMARIE PHILLIPS
and RONALD R. FRASER, Candidates,

INDEPENDENCE PARTY OF ERIE COUNTY,
and

INTERIM COUNTY COMMITTEE OF THE
INDEPENDENCE PARTY
Respondents

Jeffrey T. Bochiechio, Esq.
Attorney for Petitioners
Office and P.O. Address
Main Place Tower

350 Main Street, Suite 1400
Buffalo, New York 14202
Tel. No.: (716) 406-8354






MICHAEL A. SIRAGLSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
July 19,2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Pier, Mark John v. County of Erie and
Timothy B. Howard

Document Received: Notice of Claim

Name of Claimant: Mark John Pier

44 S. Seine Drive
Cheektowaga, New York 14227

Claimant's attorney: Jeffrey S. Krajewski
2956 Union Road
Cheektowaga, New York 14227

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

-

Y F J L=

By: I}‘ ' C {'\-'{/{/'VL L ST
Michelle M. Parker :
First Assistant County Attorney

MMP:dld

Enclosure

OS FRANKLUIN STREFT, ROOM 1634, BUriaLo. NEW YORK 14202 - PHONE: (716) 838-2200 - WW W.ER - GOV





E Thg paper received at the

rie !

IN THE MATTER OF THE CLAIM OF: rom Do 4“°@f’3’5‘ﬁ’g¥j;
the 17@‘ day of :

MARK JOHN PIER v

44 S. SEINE DRIVE -
CHEEKTOWAGA, N.Y. 14227

Assistant C unty ‘
Claimant

V. NOTICE OF CLAIM

COUNTY OF ERIE

95 FRANKLIN STREET
BUFFALO, NEW YORK 14202
ERIE COUNTY SHERIFF
TIMOTHY B. HOWARD

10 DELAWARE AVENUE
BUFFALO, NEW YORK 14202

Respondents

TO: OFFICE OF THE ERIE COUNTY ATTORNEY
OFFICE OF THE ERIE COUNTY SHERIFF

PLEASE TAKE NOTICE, that the undersigned, MARK JOHN PIER claims from the
COUNTY OF ERIE and the OFFICE OF THE ERIE COUNTY SHERIFF TIMOTHY B.
HOWARD damages for pain and suffering sustained by reason of the wrongful, negligent
and careless acts and/or omissions of the COUNTY OF ERIE and the OFFICE OF THE
ERIE COUNTY SHERIFF TIMOTHY B. HOWARD, their agents, servants and/or

employees, and in support thereof, the Claimant sets forth the following:






I) The claimant, MARK JOHN PIER resides at 44 S. SEINE DRIVE, Cheektowaga,
New York.

2) The name and address of the Claimants' attorneys are, LAW OFFICE OF
JEFFREY S. KRAJEWSKI, 3099 WILLIAM STREET, CHEEKTOWAGA, NY, attorneys of
record for said Claimant, MARK JOHN PIER.

3) Upon information and belief, the date of the happening of the accident in which
the serious injuries were sustained by MARK JOHN PIER, and the time when such claim
arose was on or about the 19th day of April 2013.

4) Upon information and belief, the happening of the said accident, resulting in
injuries hereinafter alleged occurred on or about April 19, 2013, while the Claimant MARK
JOHN PIER was being transported in a motor vehicle owned and operated by the
Respondent's for the purpose of transporting the claimant from the Cheektowaga Justice
Court, 3223 Union Road, Cheektowaga, New York to the Erie County Holding Center, 50
Delaware Avenue, Buffalo, New York 14202.

5) Upon information and belief, the claim of MARK JOHN PIER, arose in the

following manner:
At the aforementioned time and place, and while in the
custody and control of the Respondent’s, their agents,
servants or employees, MARK JOHN PIER was struck,
assaulted or otherwise subjected to violent physical acts by
other individuals/ inmates who were under the care, custody
and control of the Respondent’s, their agents, servants or

employees present at the aforesaid time and place causing
serious personal injury to the Claimant.






8) Upon information and belief, the accident was caused by the wrongful, negligent

and careless acts and/or omissions of the COUNTY OF ERIE and the OFFICE OF THE

ERIE COUNTY SHERIFF TIMOTHY B. HOWARD, their agents, servants and/or employees

acting in the scope and course of their employment. The acts of negligence include, but are

not limited to:

a.

Failing to provide for and ensure the safety of the Claimant while
the Claimant was in the care, custody and control of the
Respondents;

Failure to receive and safely keep the Claimant, a person lawfully
committed to the custody of the Erie County Sheriff,

Negligently permitting and allowing other inmates who were lawfully
in the custody and control of the Respondents to cause physical
injury to the Claimant while the Claimant was in the care, custody
and control of the Respondents;

Negligently failing to take the appropriate steps to ensure the safety
of the Claimant.

7) As a result of said accident, claimant MARK JOHN PIER sustained serious

injuries, including both physical and psychological injuries, as well as pain and suffering,

including injuries to his head, face and nose including various other contusions and

abrasions.

8) This notice is made and served on behalf of said MARK JOHN PIER, in

compliance with the provisions of 50-h of the General Municipal Law and such other laws

and statutes as are in the case made and provided.

9) You will take further notice that the Claimant, MARK JOHN PIER, demands

payment of said Claim, and unless said Claim is paid within a reasonable time, it is the






intention of the Claimant to commence suit against the COUNTY OF ERIE and the OFFICE

OF THE ERIE COUNTY SHERIFF (TIMOTHY B. HOWARD).

DATED: Cheektowaga, New York
July 13, 2013






VERIFICATION

STATE OF NEW YORK }
COUNTY OF ERIE } SS:

MARK JOHN PIER, being duly sworn deposes and says that he is the
CLAIMANT in the foregoing CLAIM, that he has read the foregoing NOTICE OF CLAIM
and knows the contents thereof; that the same is true to his knowledge except as to
those matters alleged to be upon information and belief, and as to those matters he

believes them to be true.

M L7 Zg 27~

MARK JOHN PIER =~ ¢7

Sworn to before me this

Al

_ day of July, 2013

MA L

NOTAW PUBLIC







COUNTY OF ERIE

MICTIAEL A, SIRAGUSA MICHELLE M., PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

July 26, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Pim, Robert R., lIl v. Town of Amherst,
Village of Williamsville and County of
Erie

Document Received: Notice of Claim

Name of Claimant: Robert R. Pim, III

125 Oakgrove Drive
Williamsville, New York 14221

Claimant's attorney: Cheryl M. Reed, Esq.
William K. Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221-5986

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

s
By: P~ )

gc%y C/Toth ¥
cond Assistant County Attorney

‘jeremy.toth@erie.gov

JCTdId
Enclosure
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IN THE MATTER OF THE CLAIM OF

Robert R. Pim III

125 Qakgrove Dr.

Williamsville, NY 14221
Claimant,

Vs,

Town of Amherst, New York

Village of Williamsville, New York

County of Erie, New York
Defendant.

TO: Town of Amherst, New York
Village of Wiliamsville, New York
County of Erie, New York

ECEIVE
2L 10 2013

ERIE COUNTY
DEPARTMENT OF LAW

NOTICE OF CLAIM

PLEASE TAKE NOTICE that Robert R, Pim hereby makes a Claim against the Town of Amherst,
Village of Williamsville and the County of Erie, New York in support thereof, hereby alleges:

1. The name and address of the Claimant and his attorney are:

Claimant: Robert R. Pim
125 Oakgrove Dr.
Williamsville, NY 14221;

Attorney: William K. Mattar P.C.
’ 6720 Main Street, Suite 100

Williamsville, New York 14221

(716) 633-3535

2. The nature of the claim is: Claimant, Robert R. Pim III, suffered serious and permanent
personal injuries when, while riding his bicycle, on Belmont Road near its intersection
with North Ellicott Street in the Village of Williamsville, Town of Amherst, New York,
the vehicle he was in was struck by a vehicle operated by Deborah Mikolajek and owned
by Alfred Mikolajek. The contributing factors to the crash were a lack of proper notice
of an approaching juncture in the road, a lack of speed bumps and/or other speed control
devices, a lack of notice and/or requirement to reduce speed, and the lack of proper traffic
control devices, as well as other defective road and roadside construction, maintenance,
and design defects. Attached as Exhibit A is a copy of the police accident report,

3. The time, place, and manner in which the claim arose: Claimant, Robert R. Pim [1], a
bicyclist, was riding on Belmont Street at approximately 4:29 p.m. on May 20, 2013, in





the Village of Williamsville, Town of Amherst, New York. The Claimant was
approaching a stop sign at the intersection of Belmont and North Ellicott Street, when his
bike was struck by the vehicle being operated by Deborah Mikolajek and owned by
Alfred Mikolajek. The accident was due in whole or in part to, without limitation, lack of
proper notice of an approaching juncture in the road, a lack of speed bumps and/or other
speed control devices, a lack of notice and/or requirement to reduce speed, and the lack
of proper traffic control devices, as well as other defective road and roadside
construction, maintenance, and design defects. The bicycle Mr, Pim was riding was
struck by the other vehicle which failed to stop at the stop sign and drove into Mr. Pim's
bicycle. Mr. Pim suffered serious physical injuries including injuries to his clavicle,
chest, spinal cord, back and other body parts. Upon information and belief, Mr. Pim will
require long-term therapy and treatment and will be unable to conduct his normal daily
activities for an indefinite period as a result of his injuries from the accident, which will
be of a permanent or indefinite duration. In addition, Mr, Pim has and will continue to incur
expenses for his medical treatment for these injuries.

4. The Village of Williamsville, Town of Amherst, and/or County of Erie, New York is
liable by reason of, without limitation, the lack of proper notice of an approaching
juncture in the road, a lack of proper notice of an approaching juncture in the road, a lack
of speed bumps and/or other speed control devices, a lack of notice and/or requirement to
reduce speed, and the lack of proper traffic control devices, as well as other defective
road and roadside construction, maintenance, and design defects.

5. The items of damage claimed are: Robert R. Pim III personal injuries, past and future
pain and suffering, inability to conduct his normal daily activities, expenses for treatment,
change of lifestyle, and loss of enjoyment of life, all resulting from the serious and
permanent injuries suffered.

6. Mr. Pim sustained serious injuries as defined in Article 51 of the Insurance Law of the
State of New York, as amended, and has been caused to suffer and sustain personal
injuries in and to the body, which are permanent in nature and has or may be caused to
suffer economic loss in excess of the basic economic loss.

This claim is hereby presented for adjustment and payment,

DATED: July 9, 2013 W\

LHeryl M. Reed, Esq.
WILLIAM K. MATTAR, P.C.
Attorney for Claimant

6720 Main Street, Suite 100
Williamsville, New York 14221
(716) 633-353






STATEOF NEWYORK )
COUNTY OF ERIE } ss:

ROBERT R. PIM Il being duly swom, depose and say that he is the Claimant in
this action; that he has read the foregoing Notice of Claim and know the contents thereof;, that the
same is true to the knowledge of deponents, except as to matters therein stated to be alleged on
information and belief, and that as to those matters they believe themto be true.

7 i

ROBERT R. PIM II1

to before me this

SW%
gf day of July, 2013.

LISA M. FAZIO-BEESON
Notary Public, State of New York
Qualified in Erie County

No. 01FAS207194
My Commission Expires June §, 20 _,L7
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COUNTY OF ERIE

MICHAFL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE Jeremy C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
July 18, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street, 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Przepiora, Kimberly v. Sheriff Timothy
Howard, Chief John Anthony, Sup'dt
Thomas Diina, First Deputy Sup'dt
John Rodriguez, Erie County
Correctional Facility and County of

Erie
Document Received: Verified Petition
Name of Claimant: Kimberly Przepiora
Claimant's attorney: Diane M Roberts, Esq

Lipsitz Green Scime Cambria LLP
42 Delaware Avenue, Suite 100
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

1 N
By: J)"L/‘ O T ax g

Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

43114

KIMBERLY PRZEPIORA
171 Helen Street
Cheektowaga, New York 14206 Index No.L 201 3~ coz| o8
Petitioner E This paper received at the
For an Order and Judgment Pursuant to Article 78 of the e County Att%n“y s Office
Civil Practice Law and Rules \:\ S\ _on
\ day of ) M 5@"
Against /p. w3 =
: - %Zd (32/@ g
TIMOTHY HOWARD, as Erie County Sheriff, =g
Erie County Sheriff’s Department M@m C’Oﬂﬂ!ﬁ@mey =H
10 Delaware Avenue W
Buffalo, NY 14202 NOTICE OF PETITION S

and

JOHN A. ANTHONY, as Chief,
Administration Services

Erie County Sheriff’s Department
10 Delaware Avenue

Buffalo, NY 14202

and

THOMAS DIINA, as Superintendent of the Jail
Management Division of the Office of the

Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

And

JOHN RODRIGUEZ, as First Deputy Superintendent
of the Jail Management Division of the

Erie County Sheriff

10 Delaware Avenue

Buffalo, NY 14202

and

THE ERIE COUNTY CORRECTIONAL RS U e
FACILITY, e 4 L)
as part of the Jail Management Division of the Office of CHECK G AaY
the Erie County Sheriff I

10 Delaware Avenue G001 A 00
Buffalo, NY 14202 e I aa

44373 ALRNOY 3L
FTiEOST  JETI0E/ST/L0





and

THE COUNTY OF ERIE,
95 Franklin Street
Buffalo, NY 14202

Respondents.

PLEASE TAKE NOTICE, that upon the annexed Verified Petition with Exhibits of
Kimberly Przepiora, dated the 12th day of July, 2013, an application will be made before a
Justice to be assigned at a special term to be held at the Erie County Courthouse located at 95
Franklin Street, Buffalo, New York, on the 4™ day of September, 2013 at 9:30 o’clock in the
forenoon or as soon thereafter as counsel can be heard, for a Judgment and Order pursuant to
CPLR Article 78:

(a) Taking judicial notice of existing case law from Erie County Supreme Court,
Justice Feroleto, and declaring that Petitioner is entitled to §207-c benefits until and unless a
physician determines that her disability related to the May 25, 2005 work injury has ceased;

(b) Granting Petitioner §207-c salary benefits for March 12, 2013, and any and all
dates subsequent thereto, for which Petitioner requested but was denied §207-c salary benefits
for dates she received medical treatments for symptoms of the May 25, 2005 work-related injury
she suffered, and restoring to Petitioner’s vacation, personal and/or sick leave accruals, any such
time used by her in lieu of any §207-c benefits day(s) denied by Respondents;

(c) Ordering, adjudicating and declaring that the Respondents may not unilaterally
discontinue §207-c salary benefits for dates on which Petitioner receives medical treatment for

symptoms of her May 25, 2005 work-related injury;





(d) Requiring that if in the future, Respondents attempt to discontinue all or part of
Petitioner’s §207-c benefits, Respondents conduct an evidentiary hearing prior to termination of
any part of, or all of, Petitioner’s General Municipal Law §207-c coverage and benefits; and

(e) Granting such other and further relief as the Court may deem just and proper in
this circumstance, together with the costs, disbursements and attorneys’ fees connected with this
proceeding,.

PLEASE TAKE FURTHER NOTICE that a Verified Answer and Supporting
Affidavit(s), if any, are to be served at least five (5) days before the time at which the Verified
Petition herein is noticed to be heard.

Erie County is designated as the proper venue as the parties conduct their normal
business relationship in that County.

Dated: July 12, 2013
Buffalo, New York LIPSITZ GREEN SCIME CAMBRIA LLpr

oy Dl I Prbus.

Diane M. Perri Roberts, Esq.
Attorneys for Petitioner

42 Delaware Avenue, Suite 100
Buffalo, New York 14202
(716) 849-1333

TO: Michael Siragusa, County Attorney
County of Erie
95 Franklin Street, 16™ Floor
Buffalo, New York 14202

Timothy Howard, as Erie County Sheriff
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

John A. Anthony, as Chief — Administrative Services
Erie County Sheriff’s Department

10 Delaware Avenue
Buffalo, NY 14202





Thomas Diina, as Superintendent of the

Jail Management Division of the Office of the
Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

John Rodriguez, as First Deputy Superintendent
Jail Management Division of the Office of the
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

The Erie County Correctional Facility

as part of the Jail Management Division of the
Office of the Erie County Sheriff

10 Delaware Avenue

Buffalo, NY 14202





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

KIMBERLY PRZEPIORA
171 Helen Street
Cheektowaga, New York 14206

Petitioner

For an Order and Judgment Pursuant to Article 78 of
the Civil Practice Law and Rules

Against

TIMOTHY HOWARD, as Erie County Sheriff,
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

and

JOHN A. ANTHONY, as Chief,
Administration Services

Erie County Sheriff’s Department
10 Delaware Avenue

Buffalo, NY 14202

and

THOMAS DIINA, as Superintendent of the Jail
Management Division of the Office of the

Erie County Shenff

10 Delaware Avenue

Buffalo, New York 14202

And

JOHN RODRIGUEZ, as First Deputy
Superintendent of the Jail Management Division of the
Erie County Sheriff

10 Delaware Avenue

Buffalo, NY 14202

and

Index No. L- 20 (3~ 00]0&

VERIFIED PETITION






THE ERIE COUNTY CORRECTIONAL
FACILITY,

as part of the Jail Management Division of the Office
of the Erie County Sheriff

10 Delaware Avenue

Buffalo, NY 14202

and
THE COUNTY OF ERIE,
95 Franklin Street
Buffalo, NY 14202
Respondents.

The Petitioner, Kimberly Przepiora, by her attorneys, Lipsitz Green Scime Cambria LLP,
Diane M. Perri Roberts of Counsel, as and for her Verified Petition alleges as follows:

1. At all times hereinafter mentioned, the Petitioner was an employee of the County
of Erie at the Erie County Correctional Facility, which upon information and belief is part of the
Jail Management Division of the Office of the Erie County Sheriff, in the County of Erie, State
of New York.

2. Upon information and belief, the Erie County Correctional Facility is a division,
department, and/or facility of the County of Erie providing correctional services for Erie County.

3. At all times hereinafter mentioned, the County of Erie was and still is a municipal
corporation, duly organized and existing under and by virtue of the laws of the State of New
York and its charter, having its principal offices in the County of Erie and State of New York.

4, At all times hereinafter mentioned, the Respondent Timothy Howard was and still
is the Erie County Sheriff, Office of the Erie County Sheriff, having been duly elected and acting

as such with authority to oversee personnel-related administrative operations of the Erie County





Correctional Facility including, but not limited to, matters involving employees’ benefits and
coverage under General Municipal Law §207-c.

5. At all times hereinafter mentioned, upon information and belief, the Respondent
John A. Anthony was and still is Chief, Administrative Services for the Office of the Erie County
Sheriff, having been duly appointed and acting as such, with authority to act in matters involving
certain of the personnel of the Office of the Erie County Sheriff and the Erie County Correctional
Facility, including but not limited to matters involving employees’ benefits and coverage under
General Municipal Law §207-c.

6. At all times hereinafter mentioned, upon information and belief, the Respondent
Thomas Diina, was and still is Superintendent of the Jail Management Division of the Office of
the Erie County Sheriff, having been duly appointed and acting as such, with authority to act in
matters involving certain of the personnel of the Office of the Erie County Sheriff and the Erie
County Correctional Facility, including but not limited to matters involving employees’ benefits
and coverage under General Municipal Law §207-c.

7. At all times hereinafter mentioned, upon information and belief, the Respondent
John Rodriguez was and still is a First Deputy Superintendent of the Jail Management Division
of the Office of the Erie County Sheriff, having been duly appointed and acting as such, with
authority to act in matters involving certain of the personnel of the Office of the Erie County
Sheriff and Erie County Correctional Facility, including but not limited to matters involving
employees’ benefits and coverage under General Municipal Law §207-c.

8. [ currently am, and was at all material times, a Correction Officer employed by

Erie County, the Office of the Erie County Sheriff and the Erie County Correctional Facility; I





have been so employed since on or about August 16, 1997, although my original hire date as a
County employee is July 25, 1989.

9. I am, and was at all material times, a member of the Civil Service Employees
Association, Inc., Local 1000 A.F.S.C.M.E., AFL-CIO Erie Unit of Local 815 (“CSEA™).

10. It is my understanding and belief that CSEA and the County of Erie are parties to
a Collective Bargaining Agreement (“CBA”) which has been in force for the years 2004 through
2006, and remains in place pending negotiation of a new contract.

11. It is also my understanding and belief that Correction Officers at the Erie County
Correctional Facility are covered under that CBA; the CBA does not have a provision which
governs or establishes a process to apply for §207-c coverage and benefits.

12. It is my understanding and belief that the County of Erie, the Sheriff of Erie
County and CSEA are parties to a “Memorandum of Agreement” (“MOA”) executed in January
2007 (see Exhibit A), which sets out various “Policy and Procedure” with respect to §207-c
benefits.

13.  Itis my understanding that Section 7 of that MOA provides that:

“Section 7
Subsequent to the return to full duty, an employee who re-injuries
a previous eligible 207-c injury or suffers a relapse of an eligible
207-c illness, said employee shall notify the Sheriff or his/her
designee for the purpose of reopening their Section 207-c case
within ten (10) working days of the discovery of the re-injury or
relapse.”
14. I complied with the provisions of Section 7 of the MOA with respect to medical

services provided to me on March 12, 2013, necessitated by a reoccurrence of back spasms

associated with my work-related injury of May 25, 2005. On March 15, 2013, I wrote to





Respondent Anthony requesting §207-c benefits for the March 12, 2013 reoccurrence of
symptoms caused by my work-related back injury; I enclosed medical documentation. (See
Exhibit B).

15. By letter dated March 22, 2013, Chief Anthony denied my request for §207-c
benefits, stating that based upon a September 2, 2011 letter he sent, [ had to use contractual leave
time for any treatment dates associated with the work-related back injury. (See Exhibit C).

16. I first suffered a work-related back injury on May 25, 2005. I subsequently
returned to work.

17.  In June 2008, I submitted a written request for §207-c benefits for the period of
June 10, 2008 through June 28, 2008. The medical reason stated on my submitted medical
paperwork was for back spasms causally related to the May 25, 2005 work injury.

18.  The Respondents denied that request for §207-c benefits and I was forced to
commence a lawsuit in Erie County Supreme Court. That lawsuit, Index No. 1-2008-011514,
was concluded on or about September 24, 2009.

19.  In the interim, I returned to work full duty on July 24, 2008. Occasionally, I
needed to seek medical intervention by a chiropractor to relieve pain from back spasms causally
related to my work injury on May 25, 2005, and I received §207-c benefits, by way of salary
payments, for days on which I needed to be off work for those medical treatments.

20.  Other than the occasional times I require those medical, chiropractic treatments to
alleviate pain so as to allow me to continue to work, I work full time as a Correction Officer.

21.  In August 2011, I underwent an Independent Medical Examination (“IME”) with
Dr. Thomas Denecke, as required by the County of Erie in my Worker’s Compensation case. Dr.

Denecke’s IME report, attached as Exhibit D, concluded:





“I would suggest she be allowed to continue to treat [with her
chiropractor] at an interval of 2 times per month for an additional 3
months as a result of her most recent exacerbation which occurred at
the end of July 2011. At that point the claimant would have reached
maximum improvement with regards to the specific injury of 05/25/05.
This examination should provide a base line for functional improvement
for any further care. [Emphasis added.]

22. At no time in his IME report does Dr. Denecke opine that I am cured of the
effects of the May 25, 2005 work-related injury. To the contrary, he states that the August 2011
IME, which specifically related to a July 2011 exacerbation of my symptoms, could serve as a
baseline “for any further care.”

23. It is my understanding, based upon the information set forth in the Affidavit of
Diane M. Perri Roberts, Esq. in support of this Petition (see Exhibit E attached to and
incorporated in this Petition), that the Respondents cannot simply discontinue my §207-c
benefits without a physician determining that my disability has ceased; no physician or specialist
has ever made such a finding.

24,  Upon information and belief, the Respondents, failing to understand that Dr.
Denecke’s IME report relates only to treatments for the July 2011 exacerbation of my symptoms,
as opposed to a “curing” of my disability, denied my request for §207-c pay for March 12, 2013
when I was off work and under chiropractic treatment for a new reoccurrence of back pain
causally related to the work injury.

25.  In his March 22, 2013 letter, Respondent Anthony referenced his September 2,
2011 letter to me (see Exhibit F). That letter, however, was in response to my request for

§207-c benefits for the 2011 exacerbation of my symptoms. My request for §207-c benefits for

March 12, 2013, relates to a new exacerbation of symptoms from the 2005 work injury.





26.  The chiropractic treatments I receive alleviate my back pain and spasms, and
allow me to work full time without restrictions, rather than being off work for longer periods of
time on §207-c / Worker’s Compensation.

27.  The date for which I am seeking §207-c benefits and coverage is a date on which I
was actively under treatment with Dr. Muller for a new reoccurrence of symptoms related
directly to the work injury.

28.  To this date, I have not received any coverage or benefits under §207-c for March
12, 2013, for which I submitted a request with medical documentation of my condition causally
related to my work injury on May 25, 2005.

29.  Respondents’ unilateral action to terminate my benefits under §207-c without
granting me an evidentiary hearing prior to that termination, makes review under Article 78
appropriate to determine whether Respondents improperly terminated and/or denied my §207-c
benefits by denying benefits for March 12, 2013.

30. No previous application for the same or similar relief for this period of time has

been made.

WHEREFORE, the Petitioner prays that this Court will enter a Judgment and Order
pursuant to Article 78 of the Civil Practice Law and Rules:

(a) Taking judicial notice of existing case law from Erie County Supreme Court,
Justice Feroleto, and declaring that Petitioner is entitled to §207-c benefits until and unless a
physician determines that her disability related to the May 25, 2005 work injury has ceased;

(b)  Granting Petitioner §207-c salary benefits for March 12, 2013, which Petitioner

requested but was denied, when she received medical treatments for reoccurring symptoms of the





May 25, 2005 work-related injury, and restoring to Petitioner’s vacation, personal and/or sick
leave accruals, any such time used by her in lieu of §207-c benefits which were denied by
Respondents;

(c) Ordering, adjudicating and declaring that the Respondents may not unilaterally
discontinue §207-c salary benefits for dates on which Petitioner receives medical treatment for
symptoms of her May 25, 2005 work-related injury;

(d) Requiring that, if in the future, Respondents attempt to discontinue Petitioner’s
§207-c benefits, Respondents conduct an evidentiary hearing prior to termination of any part of
or all of Petitioner’s General Municipal Law §207-c coverage and benefits; and

(e) Granting such other and further relief as the Court may deem just and proper in
this circumstance, together with the costs, disbursements and attorneys’ fees connected with this
proceeding.

Dated: July 12, 2013
Buffalo, New York

Kimbeké; Przepiora, Petitioner

LIPSITZ GREEN SCIME CAMBRIA LLP
Attorneys for Petitioner

oy Doe Vi oot

Diane M. Perri Roberts, Esq.
42 Delaware Avenue, Suite 100
Buffalo, New York 14202
(716) 849-1333 Ext. 465

TO: Michael Siragusa, County Attorney
County of Erie
95 Franklin Street, 16" Floor
Buffalo, New York 14202





Timothy Howard, as Erie County Sheriff
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

John A. Anthony, as Chief — Administrative Services
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

Thomas Diina, as Superintendent of the

Jail Management Division of the Office of the
Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

John Rodriguez, as First Deputy Superintendent
Jail Management Division of the Office of the
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

The Erie County Correctional Facility

as part of the Jail Management Division of the
Office of the Erie County Sheriff

10 Delaware Avenue

Buffalo, NY 14202





VERIFICATION

STATE OF NEW YORK )
)SS:
COUNTY OF ERIE )

Kimberly Przepiora, being duly swom, deposes and says that she is the Petitioner in the
within action and that she has read the foregoing Verified Petition and knows the contents
thereof, that the same is true to Deponent’s knowledge, except as to matters therein stated to be
alleged on information and belief and as to those matters Deponent believes them to be true.

Kimberl rze.piora

Subscribed and sworn to before me
this 12" day of July, 2013

/v 4/}@ /fﬂ—véfm

Notary Public

GLORIA R. BOGDAN
Notary Public, State of New York

Qualified In Erie County
My Commission Expiras Dec. 8, 20

10






COUNTY OF ERIE

MICHAEL A. SIRAGLSA MICHE! LE M. PARKER
ERiE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

July 25, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Saramak, Meghan v. Erie County
Sheriff's Office (NYS Dept. of Labor -
workplace safety discrimination)

Document Received: NYS Department of Labor Complaint
Letter
Name of Claimant: Meghan Saramak

2] Avery Avenue
Buffalo, NY 14216

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

. )
By: ,/ )\ LYM(& Jeor /é\
Michelle M. Parker
First Assistant County Attormney

MMP:dld

Enclosure

9S FRANKRIIN SIREFT. ROOM 1634, BLE ALO. NEW YORK 14202 — PHONIE: (716) 838-22000 - WWW L RIE.GOV





New York State Department of Labor
Andrew M. Cuomo, Governor
Peter M. Rivera, Commissioner

ERIC

July 15, 2013 SHER ~ *
Sheriff Timothy B. Howard 00330L 17 pyp: 56
Erie County Sheriff's Office
10 Delaware Ave
Buffalo, NY 14202
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
First Class Mail

Re: Saramak v Erie County Sheriff's Office
Case Number: 22774384

The New York State Department of Labor hereby serves you notice that a complaint has been
filed by Meghan Saramak with the Public Employee Safety and Health Bureau, alleging a
violation of Section 27-a.10 of the New York State Labor Law.

Meghan Saramak alleges that she was terminated on April 30, 2013 because, starting in January
2013, she requested Plexiglas to protect her from saliva, tampons, toilet paper, menstrual blood,
or incision blood being thrown at her from Inmate Grant. Ms. Saramak alleges that, even though
it is policy not to hand feed inmates, her supervisors required her to hand feed Inmate Grant. Ms.
Saramak alleges that, on April 4 and 30, 2013, she questioned an order to hand feed Inmate
Grant because she was concerned about bites or being grabbed and soiled by the inmate. Ms.
Saramak alleges that the routinely-naked inmate would play with her own blood, body cavities,
and surgical incisions while she was in the cell. Ms. Saramak alleges that she was assigned 200
hours of one-on-one time with this inmate -more than any other officer.

We would appreciate receiving from you promptly a full and complete written account of the
facts and a statement of your position in response to the complainant’s allegation that you have
discriminated against Meghan Saramak in violation of the Act.

We understand that there is a factual dispute regarding the incident involving Meghan Saramak,
on April 25, 2013, which led to her termination. We also understand that video recordings exist
of the location in which Ms. Saramak was assigned to work on that day and these videos should
allow for the resolution of any factual discrepancies. We are interested in resolving this matter as
quickly as possible. Please forward us copies of the videos in which Ms. Saramak appears, as
well as the video from Inmate Grant'’s cell, for the day of April 25, 2013. We are happy to cover
any costs you incur in making these copies.

If you are prevented from making copies of such videos by other statute or regulation, please
preserve said video recordings. We will send an Investigator from the Department of Labor to
view them at your facility at a mutually convenient time.

Phone: (585) 258-8806
NYS Dspartment of Labor - 109 S Unlon St, Room 402, Rochester, NY 14607
Protect|AssistjConnect  www.labor.state.ny.us





New York State Department of Labor
Andrew M. Cuomo, Governor
Peter M. Rivera, Commissioner

We will endeavor to provide you every courtesy in working with you to resolve this matter.
Please do not destroy or alter any evidence that would be relevant to the resolution of this
investigation.

Please note that a full and complete initial response, supported by appropriate documentation,
may serve to help achieve early resolution of this matter. Voluntary adjustment of meritorious
complaints can be effected by way of a settlement agreement at any time.

This case has been assigned to Charles Riley, Discrimination Investigator. Please address all
correspondence and communications regarding this investigation to the assigned investigator.

Charles Riley

109 S Union St. Room 402
Rochester, NY 14607
585-509-7234
Riley.charles@dol.gov

Attention is called to your right and the right of any other party to be represented by counsel or
other representative in this matter. In the event you designate someone to be your representative,
please notify the investigator of this promptly.

In order to expedite our investigation. we request that you submit your written response within
ten working days of receipt of this letter. Failure to respond to all requests by the investigator
within the given periods will be deemed *“no response” on the part of management and our
investigation will proceed without a position from you or your representative.

Sincerely,

%m \ L

Darren L. Mrak
Supervising Safety & Health Inspector

cc Discrimination Program Manager (electronic copy w/o enclosures)
Counsel’s Office (electronic copy w/o enclosures)
Charles Riley

Phone: (585) 256-8806
NYS Department of Labor — 108 S Union St, Reom 402, Rochester, NY 14607
Protect|Assist{Connect  www.labor.state.ny.us






MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE Jeremy C. ToTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

June 28, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Serrano, Michael A. v. Town of
Hamburg and County of Erie

Document Received: Notice of Claim

Name of Claimant: Michael A. Serrano
16 Orchard Place
Hopewell Junction, New York 12533

Claimant's attorney: Joseph A. Matteliano, Esq.
Augello & Matteliano, LLP
17 Court Street, Suite 200
Buffalo, New York 14202-3204

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

Michelle M. Parker
First Assistant County Attorney

MMP:dld

Enclosure

9S FRANKIIN STRFET, ROOM 1633, Buil Ato. New YORK 14202 ~ PHONE: (716) 858-2200) - WWW.ERILGOV





STATE OF NEW YORK
- SUPREME COURT : COUNTY OF ERIE

MICHAEL A. SERRANO
Claimants, NOTICE OF CLAIM

VS.

TOWN OF HAMBURG and
COUNTY OF ERIE,

Defendants.

TO: HONORABLE KENNETH J. FARRELL, ESQ.
Town Attorney
Town of Hamburg This paper received at the
6100 South Park Avenue Erie County Attorn
Hamburg, New York 14075

HONORABLE JEREMY A. COLBY, ESQ.
County Attorney

County of Erie

95 Franklin Street, Room 1634

Buffalo, New York 14202

SIRS:

PLEASE TAKE NOTICE that the undersigned hereby make claim against

the TOWN OF HAMBURG and the COUNTY OF ERIE and submit the following in
compliance with §50(e) of the General Municipal Law:
The claimant herein is MICAHEL A. SERRANO who resides at 16 Orchard Place,
Hopewell Junction, New York 12533. He is represented herein by AUGELLO &
MATTELIANO, LLP, whose post office address 17 Court Street, Suite 200, Buffalo, New
York 14202.

1. The Claimant, MICHAEL A. SERRANO, makes claim for personal

injuries he sustained, pain and suffering, including loss of enjoyment of life, past and





future medical expenses and lost earnings, and the permanent effects of said injuries in
an amount to be determined by the trier of fact of this claim.

2. The incident giving rise to this claim occurred on the 1% day of April,
2013 at approximately 11:01 p.m. on Route 5 at or near its intersection with Route 179
in the Town of Hamburg, County of Erie, and State of New York when a motor vehicle
operated by MARCY A. SHEEHAN and occupied by MICHAEL A. SERRANO as a
passenger struck a concrete barfier separating the eastbound and westbound lanes of
Route 5. Thereafter, a second vehicle operated by one CHELSIE A. BERTRAND, 3533
South Creek Road, Hamburg, New York, struck the unoccupied SHEEHAN vehicle.
Following the impact between the aforementioned BERTRAND. vehicIe- and the
SHEEHAN vehicle, a third vehicle operated by'one THOMAS A. GILRAY, JR. struck the
SHEEHAN vehicle. Upon information and belief, the Claimant, MICHAEL A.
SERRANO, who was a pedestrian at the time, was struck by the GILRAY vehicle and/or
the SHEEHAN vehicle. Upon information and belief, said accident was caused, in
whole or in part, by the negligence of the TOWN OF HAMBURG and the COUNTY OF
ERIE in failing to properly design, construct, maintain and inspect Route 5 on its
westbound approach to the bridge over Route 179; in failing to properly maintain the
surface of Route 5 in the vicinity; in failing to remove accumulations of ice and snow
from said roadway; in failing to install and/or properly install traffic control devices and
signs on the westbound approach to the Route 5 bridge over Route 179; in failing to
properly and adequately regulate the speed of vehicles traveling on the aforementioned
roadway; failing to properly warn motorists of restricted site distances on the

aforementioned roadway; designing and/or constructing the roadway without adequate





sight distances; failing to properly sign the roadway; failing to properly maintain the
signage existing prior to this accident; failing to properly light the roadway at the location
of this accident; failing to properly maintain the lighting at the location of this accident;
failing to review and re-evaluate its traffic plan and roadway design in light of its actual
operation and accident history and in such other manners as may be within the
particular knowledge of the TOWN OF HAMBURG and COUNTY OF ERIE.

As a result of the aforementioned accident, the Claimant, MICHAEL A. SERRANO,
among other injuries sustained among other injuries sustained a traumatic brain injury,
fractured skull, subdural hematoma, inability to swallow necessitating a feeding tube
and repeated suctioning, short term memory loss, impaired motor skills including
impaired ability to walk, right shoulder injury including a possible rotator cuff tear, back
pain and injuries. The full nature and extent of said injuries are presently unknown to
the Claimant. ‘

3. Without conceding that Article 16 of the CPLR applies to this claim,
it is alleged, upon information and belief, that this claim falls within one or more of the
exceptions set forth in CPLR §1602 including, but not limited to, CPLR §§1602(2);
1602(6) and 1602(7). MICHAEL A. SERRANO sustained serious injury within the
meaning of Article 51 of the Insurance Law.

PLEASE TAKE FURTHER NOTICE that in default in the TOWN OF
HAMBURG and the COUNTY OF ERIE to pay the sum aforementioned within the time
for compliance with this demand within the statutes in such cases made and provided,
an action will be commenced by the Claimant against the TOWN OF HAMBURG and

the COUNTY OF ERIE to recover damages for the injuries on losses claimed.





DATED: Buffalo, New York
June 25, 2013
Yours, etc.,

CNE

Joseph A. Matteliano, Esq.
AUGELLO & MATTELIANO LLP
Attorneys for Michael A. Serrano
17 Court Street, Suite 200
Buffalo, New York 14202

%/%‘

MICHAEL A. SERRANO

STATE OF NEW YORK ) \ otary Pu hc State ofNY

_ Qualified in Dutchess County
COUNTY OF DUTCHESS ) SS.: CC'H’nlB”lOH Exp 09- 13%

RALNS
MICHAEL A. SERRANO, being duly sworn, deposesl\?n éa‘lyéefh Qq'ne is
the Claimant referred to above; that he has read the foregoing, and that the statements
contained therein are true except as to such statements which are based upon
information and belief, which statements he believes to be true.

T

Vd MICHAEL A"SERRANO

Sworn to before me this
Ao th day of June, 2013.

-
7 Notary Publfic

Jean Lynn Bahret “"1
Notary Public State of NY
Quclified in Dutchess County
Cemmission Exp 09-13- 77/ 5
No. 01BA6030511 !







COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JeremY C. TOTH
DEPARTMENT OF LAW SCCOND ASSISTANT COUNTY ATTORNEY
July 9, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Smith, Sandra F. v. City of Buffalo and
County of Erie

Document Received: Notice of Claim

Name of Claimant: Sandra F. Smith

26 South Putnam Street
Buffalo, New York 14213

Claimant's attorney: Anthony J. Tantillo, Esq.
William Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney
By: bt 2, U0
Jeremy C. Toth
/ Second Assistant County Attorney
“ jeremy.toth@erie.gov

JCT/dld
Enc.

YS FRANKLIN S1RiF 1, ROOM 1634, Burrar 0. NEW YORK 14202 - PHONF: (716) 838-2200 - w\WW FRIE GOV





IN THE MATTER OF THE CLAIM OF:

SANDRA F, SMITH
26 South Putnam Street
Buffalo, New Yoik 14213

-against-

CITY OF BUFFALO
1100 City Hall

65 Niagara Square
Buffalo, New Yoik 14202

COUNTY OF ERIE
95 Franklin Street
Buffalo, New Yoik 14202

Claimant,

Respondent.

This paper received at the

Erie Cpynty Attorne piﬁoc
fro
the_ /ST day o _u_h“ﬂ

at 42 pan/fm. )

&LL#:M
Asdistant County Attorney

NOTICE OF CLAIM

PLEASE TAKE NOTICE that SANDRA F. SMITH, hereby makes claim against the

CITY OF BUFFALO and COUNTY OF ERIE and in support thereof alleges:

1. That the undersigned, SANDRA F. SMITH, residing at 26 South Putnam Street,

Buffalo, New York 14213, by and through her attomey, Anthony J. Tantillo, Esq. William Mattar,

P.C., 6720 Main Street, Suite 100, Williamsville, NY 14221-5986, claim damages against the

CITY OF BUFFALO and COUNTY OF ERIE for personal injunes, pain and suffering, general and

special damages, medical expenses, and property damages sustained by her.





2. That the said injuries were sustamed by SANDRA F. SMITH on June 6, 2013 when
she fell down the stairs located in the basement at the property of 65 Niagara Square, Buffalo, New
York 14202, County of Erie and State of New York which is owned and operated by CITY OF
BUFFALO and COUNTY OF ERIE.

3. That the Claimant's damages and injuries occurred as a result of the negligence,
carelessness, and reckless disregard for the safety of others including Claimant, SANDRA F.
SMITH, by the CITY OF BUFFALO and COUNTY OF ERIE, their servants, agents or employees
in failing to provide a safe stairway, along with the other acts of negligence, carelessness and
recklessness.

4, That the aforesaid CITY OF BUFFALO and COUNTY OF ERIE by and through
their agents, servants and employees had actual or constructive notice of the dangerous condition
and hazard caused by said activity.

5. That as aresult of the foregoing, the Clamant, SANDRA F. SMITH, sustained very
serious injury to her right leg and otherinjuries. Some of these injuries will be of a permanent or
indefinite duration, and Claimant, SANDRA F. SMITH, were and will, in the future be forced to
expend sums of money for hospitals, doctors and other medical expenses.

6. That the said injuries were occasioned solely and whollyas a result of the
negligence of the CITY OF BUFFALO and COUNTY OF ERIE and through their agents, servants

and employees and without any negligence on the part of the Clamant contributing thereto.





DATED:

Williamsville, New York
June 20,2013

Ay 2—

AnthonyJ. Tantillo, Esq.
WILLIAM MATTAR, P.C.
Attomey for Claimant

Office and P.O. Address

6720 Main Street, Suite 100
Williamsville, NY 14221-5986





STATE OF NEW YORK )
COUNTY OF ERIE ) ss

SANDRA F. SMITH, being duly swom, depose and say that she is the Claimant in
this action; that she has read the foregoing Notice of Claim and know the contents thereof; that the
same is true to the knowledge of deponents except as to matters therein stated to be alleged on

information and belief, and that as to those matters they believe themto be true. /

Swom to before me this

24Ky of g, 202,

Notary Publice———"
Ww

W20 o
o2
WO .
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COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M, PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

Tuly 24, 2013

Mr, Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Turner, Donald v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Donald Turner

997 E. River Road
Grand Island, New York 14072

Claimant's attorney: Michael G. Wolfgang, Esq.
69 Delaware Avenue, Suite 707
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

o~

By: _/ N el f)c:« .
Michelle M. Parker
First Assistant County Attorney

MMP:dld

Enclosure

98 FRANKIIN STREET, ROOM 1634, BuilALO. NEW YORK 14202 ~ PHONt - (716) 838-2200 — WWW. LRI GOV





ERIE COUNTY DEPARTMENT OF LAW

Turner, Donald v. COE (DPW/Highways) — issue re: staircase on COE ROW

NOC - MMP 7/23/2013

Caption : Turner, Donald v. COE (DPW/Highways) — issue re: staircase on COE ROW
Related matter: Turner, Donald v. COE (DPW/Highways) — 13-20050018

Area oflaw: General Property Damage

Type : Litigation

Assigned attorney(s) : Ericka B.

Department : DPW/Highways
Date of incident : 11/16/2012
Case description : There was an ongoing litigation arising from the claimant’s assertion that the

County’s installation of guardrails on County right-of-way abutting his property amount to a taking, since
it reduced the parking available to his tavern. During the litigation, it came to Ericka B’s attention that
the plaintiff instalied a covered staircase on the County ROW as a means of egress for the tavern. She
sent a “cease-and-desist” letter. Claimant Turner responded by filing a NOC. There was an attempt to
conclude this and the other matter which failed. On the other matter, the Court found in favor of the
claimant that the guardrails were a taking which appears to be error as a matter of law. We are opening
this file to deal with the separate issue of the staircase built on County property without permission and
without an easement.

Danette: To do: Openin ProLlaw
Letter to legislature

File to MMP first (then she will give it to Ericka B.)





IN THE MATTER OF THE CLAIM OF

DONALD TURNER
NOTICE OF CLAIM

against

THE COUNTY OF ERIE

To the County of Erie:

PLEASE TAKE NOTICE that Donald Turner has a Claim against the County of Erie for
damages arising out of the following facts:

l. The post office address of the Claimant is 997 E. River Road, Grand Island,
New York 14072.

2. The name of the attorneys for Claimant is Wolfgang & Weinmann, LLP,
69 Delaware Avenue, Suite 707, Buffalo, New York 14202.

3. That at or before the times herein after mentioned, the Claimant was and still is
the owner of lands and buildings situated at 997 E. River Road, Town of Grand
Island, New York; said improvement consisting of a restaurant and bar situated
on the Niagara River and a satellite parking lot across E. River Road.

4. On or about the 30" day of November 2012, the County of Erie issued a Cease
and Desist Order to Claimant preventing the use of a stairwell to access
Claimant’s property, thus rendering the property at 997 E. River Road, Grand
Island, New York to become land-locked without any access and such action to
constitute a defacto taking of said property.

5. By reason of the facts aforesaid, the Claimant has suffered significant damage and
presents this Claim in demand for adjustment in payment and notify you that
unless same is paid within the time provided by law from the date of presentation
to you, it is the intention of the undersigned to commence an action thereon.

Dated: Buffalo, New York
December 4, 2012

Michael G. Wolfgang, Esa/of ./~
Wolfgang & Weinmann, LLP
Attorneys for Claimant

69 Delaware Avenue, Suite 707
Buffalo, New York 14202

(716) 855-0600






MICHAEL A. SIRAGUSA MICHELLE M, PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

COUNTY EXECUTIVE Jeremy C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY A'TTORNEY

July 19, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Walker, Trevell, Estate of, by
Administrators Glenn and Susan
Freeland v. County of Erie, Mark
Poloncarz, Timothy B. Howard and
Mark Wipperman

Document Received: Summons and Complaint
Name of Claimants: Glenn and Susan Freeland

194 Greenfield Drive
Tonawanda, New York 14150

Claimant's attorney: Kevin T. Stocker, Esq.

2645 Sheridan Drive
Tonawanda, New York 14150

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By:_ / >v\ L-/(/utti_jﬂf/(;ﬂ,
'Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enclosure

YS FRANRLIN STREET, ROOM 1634, Bt FAaLa. NEW YORK 14202 - PHONE:: (716 83%-2200) - W W W.EKLHL. GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

GLENN and SUSAN FREELAND,
as Administrators for the
ESTATE of TREVELL WALKER
194 Greenfield Drive
Tonawanda, NY 14150
and
as Guardians of the Infant and Sole Issue
JALEN WALKER
194 Greenfield Drive
Tonawanda, NY 14150,

Plaintiffs,
_vs_

ERIE COUNTY, NEW YORK;
95 Franklin Street, 16th Floor
Buffalo, NY 14202

and
MARK POLONCARZ,
ERIE COUNTY EXECUTIVE;
95 Franklin Street, 16th Floor
Buffalo, NY 14202

and
TIMOTHY B. HOWARD,
ERIE COUNTY SHERIFF;
10 Delaware Avenue
Buffalo, NY 14202

and
MARK WIPPERMAN,
ERIE COUNTY UNDERSHERIFF;
10 Delaware Avenue
Buffalo, NY 14202,

Defendants.

TO THE ABOVE-NAMED DEFENDANTS:

SUMMONS

INDEX NO.: 3664 ﬁ'é/iO/.’,

YOU ARE HEREBY SUMMONED to answer the Complaint in this action and to serve

a copy of your Answer upon Plaintiffs’ attorney at the address stated below within twenty (20) days





after the personal service of this Summons, exclusive of the day of service, or within thirty (30) days
after service is complete if this Summons is not personally delivered to you within the State of New
York; and in case of your failure to appear or answet, judgment will be taken against you by default

for the relief demanded in the Complaint.

Plaintiff designates Erie County as the place of tral. The basis of venue is Plaintiffs’

residence.
Dated: July _{ ,2013 >
Tonawanda, New York —_—

Kevin T. Stocker, Esq.
Attorney for Plaintiff

2645 Sheridan Drive
Tonawanda, NY 14150
Phone No.: (716) 832-3006





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

GLENN and SUSAN FREELAND,
as Administrators for the
ESTATE of TREVELL WALKER
and
as Guardians of the Infant and Sole Issue
JALEN WALKER

Plaintiffs,

_vs_

ERIE COUNTY, NEW YORK;
and
MARK POLONCARZ,
ERIE COUNTY EXECUTIVE;
and
TIMOTHY B. HOWARD,
ERIE COUNTY SHERIFF;
and
MARK WIPPERMAN,
ERIE COUNTY UNDERSHERIFF;

Defendants.

COMPLAINT AND JURY
DEMAND

INDEX NO.: 8c09356/2013

The undersigned, KEVIN T. STOCKER, Esq., representing the Plaintiffs herein complain

and allege as follows:

1. That Plaintiffs, GLENN and SUSAN FREELAND, JALEN WALKER and the

ESTATE OF TREVELI WAIKER, are and were at all relevant times residents of Erie County.

2. On March 7, 2012, Family Court appointed Glenn and Susan Freeland as Guardians

of Jalen Walker. At said time, a course of action could be maintained as “Guardians of the Person.”





3. On March 26, 2013, Surrogate’s Court awarded letters of administration to Glenn
and Susan Freeland for the Estate of Trevell Walker. At said time, a course of action could be

brought by the “Guardians of the Property.”

4. Pursuant to Gen. Mun. Law § 50-i, Plaintiffs filed and served a Notice of Claim on
all Defendants on January 5, 2013. Adjustment or payment of these claims herein has been refused

or neglected.

5. Due to the infancy of Jalen Walker, all claims were tolled pursuant to CPLR 208.

DEFENDANTS

6. The County of Erie owns the Erie County Holding Center (“ECHC”) that houses
detainees while criminal charges are pending. Defendant Erie County is a governmental subdivision
created under the laws of the State of New York. The Erie County Sheriff’s Office is a division of

the Erie County government and operates ECHC.

7. Defendant Erie County is an entity charged by the laws of the State of New York
with authority to maintain the conditions of ECHC and supervise its detainees. It is responsible for

detainees’ conditions of confinement and their health, safety, and welfare while detained at ECHC.

8. Defendant Erie County is legally responsible, in whole or in part, for the operation
and conditions of the ECHC, and for the health and safety of persons incarcerated at the ECHC.
Erie County has an obligation and duty to provide a reasonably safe facility for the detainees to be

housed in.

9. Defendants Timothy B. Howard and Mark Wipperman, based upon information and

belief, have business addresses referenced in the caption above.





10.  Defendant Timothy B. Howard is the Shenff of Erie County and is responsible for
the day-to-day operations of ECHC. In his official capacity as Sheriff, Mr. Howard has the custody,
control, and charge of ECHC and the detainees confined within. Defendant Timothy Howard is

sued in his official capacity.

11.  Defendant Mark Wipperman is the Undersheriff of Erie County and is responsible
for the day-to-day operations of ECHC. In his official capacity as Undersheriff, Mr. Wipperman has
the custody, control, and charge of ECHC and the detainees confined within. Defendant Mark

Wipperman is sued in his official capacity.

12.  All the Defendants are legally responsible, in whole or in part, for the operations and

conditions of ECHC, and for the health, safety, and welfare of the detainees within.
MERITS THE CASE

13. ECHC is a correctional facility because it constitutes an institution that falls under 42

U.S.C. § 1997(1) and NYS Corrections Law Article 1 § 2(4).

14, It is reported that on the morning of December 7, 2010, Trevell Walker was involved
in 2 domestic dispute with his wife, Chandra Freeland-Walker. On this date, it was alleged that

Defendant killed his wife by repeatedly stabbing her.

15. As a result of this altercation and the resulting death, Trevell Walker was arrested on
said date by the Checktowaga Police Department and charged with the homicide. After screening

Trevell Walker, the Cheektowaga Police placed Trevell Walker on suicide watch.





16. Prior to being taken into custody, Trevell Walker was transferred and held in a jail
cell at ECHC before his trial. Based upon information and belief, Cheektowaga Police informed

Defendants that Trevell Walker was on suicide watch.

17. The Defendants had a duty to place Trevell Walker on suicide watch and take all

preventative measures to ensure he did not attempt suicide.

18. On October 12, 2011, Trevell Walker committed suicide by hanging himself in his

cell at ECHC while awaiting the disposition of his case.

19.  Defendants should have taken the proper procedural steps to prevent Trevell Walker

from harming himself.

20. Under a previous settlement agreement between the United States of America and
Defendants, Defendants were required to modify the ECHC’s cells and make them suicide proof.

See attached Exhibit “A” hereto.

21. Defendants were aware that their facility had a suicide rate five (5) times higher than
other holding facilities and had a known dangerous facility as to its design which helped facilitate

detainee suicides.

22, Trevell Walker’s cell was not modified to prevent suicide.

23.  DBased upon information and belief, Trevell Walker committed suicide by using the

bed sheets to hang himself from the ceiling and/or air grates.

24, Federal regulations, New York State regulations, and industry standards require

detainees to be screened for mental health issues, placed on suicide watch when warranted, that all





instruments or conditions which a detainee could use to harm himself be removed, and that suicide

prone detainees be sent to mental health counselors.

25.  Trevell Walker’s situation warranted all the above actions, and by not taking these

actions, the Defendants failed to protect him from harm.

26. Common law requires Defendants to protect detainees from harm. In addition, a
provision in the settlement agreement also (Exhibit “A”) required Defendants to protect its
detainees from “significant risk of harm from suicide or self-injurious behavior.” In order to protect
its detainees, ECHC was required to: (1) conduct suicide and health screening of all its detainees; (2)
identify detainees who are potentially suicidal; (3) assess detainees based on a specific set of criteria;
and (4) review and revise its suicide prevention training progtram, which all staff would have to

complete.

27. In addition to these procedures, the settlement agreement required Erie County to
modify its housing facility so that a detainee could not commit suicide. The modifications included:
(1) place suicide-resistant plexiglass over the bars in the cells; (2) replace the existing air ventilation
grates in the cells with grates that have no protrusions; (3) modify all bunk holes to be made suicide
resistant; and (4) employ a qualified health professional to set forth the conditions of observations

commensurate with each detainee’s security level.

28. Defendants are obligated to operate ECHC in a manner that does not infringe upon

the federal and state constitutional rights of persons confined at ECHC.

29. Defendants have repeatedly and consistently disregarded federal regulations, NYS
Corrections Law, industry standards, and the setious risks of harm to detainees at ECHC, and have

failed to take reasonable measures to mitigate these risks to their detainees.





30.  Defendants have repeatedly and consistently disregarded N'YS Corrections Law and
their settlement agreement with the federal government, their common law duties, and the serious
risks of hatm to detainees at ECHC, and have failed to take reasonable measures to mitigate these

risks to their detainees.

31.  Defendants have repeatedly failed to provide adequate mental health and medical
treatment services to detainees with setious mental health and medical needs. The Defendants have
practiced inadequate suicide prevention, placing suicidal detainees in cells that contain multiple
means for committing suicide, and the Defendants have failed to remove all harmful objects from
cells, and did not properly watch and observe Trevell Walker. Additionally, the Defendants have
provided inadequate mental health care and treatment, and have not provided detainees with care
that involves the necessary steps to prevent self-injurious behavior and respond to clear signs of

mental illness.

32. Defendants’ failure to adopt and implement policies that prevented constitutional

violations continued the inadequate medical and mental health care practices.

33.  Additionally, Defendant has failed to adequately train ECHC employees on proper

procedures to prevent violations of the detainees’ constitutional rights.

34. Defendants failed to place Trevell Walker on suicide watch and take preventative

measures so he could not attempt suicide.

35.  Based upon the findings set forth in paragraphs “1” through “32”, Defendants knew
or should have known that their policies and practices wete, and continue to be, deficient enough to

result in negligence and constitutional violations.





COUNT L
WRONGFUL DEATH
36.  Plaintiff repeats and realleges paragraphs “1” through “35” above with the same

force and effect as if they were fully set forth herein.

37.  On or about October 12, 2011, Trevell Walker died as the legal and proximate result
of the wanton, reckless, and/or negligent acts of the Defendants in their official roles relating to
ECHC. ECHC failed to propetly supervise, monitor, protect, and medically treat Trevell Walker as

a detainee, who was being held there awaiting tnal.

38.  The Estate of Trevell Walker sustained pain, suffering, and injuries because of this
event, and is able to sue under EPTL § 5-4.1. An action is maintainable by the “Guardian of the

Property” and said damages flow to the decedent’s intestate distributees.

COUNT II:
NEGLIGENCE
39. Plaintiff repeats and realleges paragraphs “1” through “38” above with the same

force and effect as if they were fully set forth herein.

40. Defendants have a duty to protect its detainees’ health and safety when they are held
at ECHC, to screen, supervise, and monitor detainees, and to place detainees on suicide watch,

remove harmful objects from their cells, and medically treat suicidal detainees.

41. On or about October 12, 2011, ECHC breached its duty owed to Trevell Walker
when he committed suicide in his cell by failing to screen, supervise, monitor, medically treat, and
protect him from harm. In addition thereto, the County had a duty to modify the holding cells and

maintain proper staffing levels. The Sheriff had a duty to oversee the training and supervision of





staff, to implement suicide prevention efforts, to screen and treat potentially suicidal detainees, and
to protect all detainees from self-injurious harm. The Shenff breached this duty by not placing
Trevell Walker on suicide watch, failing to remove harmful objects from Trevell Walker’s cell, failing

to medically treat Trevell Walker, and by not protecting him from harming himself.

42.  Defendants’ negligence and failure to supervise, screen, treat, and protect Trevell

Walker was the proximate cause of Mr. Walker’s death.

43, As a result of Defendant’s negligence, the Estate of Trevell Walker sustained pain,

suffering, and injuries.

COUNT III:
FEDERAL CIVIL RIGHTS VIOLATIONS UNDER 42 U.S.C. § 198

44.  Plaintiff repeats and realleges paragraphs “1” through “43” above with the same

force and effect as if they were fully set forth herein.

45.  Defendants have deprived Plaintiff of rights, privileges, and immunities secured by

the United States Constitution through their wanton and reckless acts and omissions.

COUNT IV:
NEW YORK STATE IL RIGHTS VIOLATIONS UNDER 9 NYCRR 7010

46.  Plaintiff repeats and realleges paragraphs “1” through “45” above with the same

force and effect as if they were fully set forth herein.

47. Defendants have deprived Trevell Walker of his rights, privileges, and immunities
secured by the Codes, Rules, and Regulations of the State of New York through their wanton and

reckless acts and omissions, which caused Plaintiff emotional harm and financial damages.





48. Specifically, “[plrompt screening is essential fo identify serious of life-threatening
medical conditions requiring immediate evaluation and treatment.” N.Y. Comp. Codes R. & Regs.

tit. 9, § 7010.1. Defendants shirked this responsibility imposed by law.

WHEREFORE, Plaintiffs GLENN AND SUSAN FREELAND, as Administrators for the
ESTATE OF TREVELL WALKER and as guardians of infant JALEN WALKER, seek damages in

excess of this Court’s jurisdictional limits, and any other remedies this Court deems just and

reasonable.
URY DEMAND
Plaintiffs demand a jury trial on all issues of fact and damages as claimed in this Complaint.

—

Dated: July __[ 2013 —
Tonawanda, New York /g

T

Kevin T. Stocker, Esq.
Attorney for Plaintiff

2645 Sheridan Drive
Tonawanda, NY 14150
Phone No.: (716) 832-3006





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

GLENN and SUSAN FREELAND,
as Administrators for the
ESTATE of TREVELL WALKER
and
as Guardians of the Infant and Sole Issue

JALEN WALKER

Plainuffs,

INDEX NO.: 5007 SE/50(3

ERIE COUNTY, NEW YORK;

and
MARK POLONCARZ,
ERIE COUNTY EXECUTIVE;

and
TIMOTHY B. HOWARD,
ERIE COUNTY SHERIFF;

and
MARK WIPPERMAN,
ERIE COUNTY UNDERSHERIFF;

Defendants.

NOTICE REGARDING AVAILABILITY OF ELECTRONIC FILING
SUPREME COURT ES

PLEASE TAKE NOTICE that plaintiff(s)/petitioner(s) [defendant(s)/respondent(s)] in the
case captioned above intends that this matter proceed as an electronically-filed case in the New York
State Courts Electronic Filing System (“NYSCEF”) in accordance with the procedures therefor, set
forth in Uniform Rule 202.5-b and described below. Under that Rule, filing and service of papers by
electronic means cannot be made by a party nor can electronic service be made upon a party unless
that party has consented to use of the System for the case in question. Each party served with this
Notice must promptly file with the court and serve on all other parties either aconsent or a
declination of consent to electronic filing and service through NYSCEF for this case. (See
Instruction # 2 below.)

General Information

Electronic filing offers significant benefits for attorneys and litigants, permitting documents
to be filed with the County Clerk and the court and served, between or among consenting parties, by
posting the documents on the NYSCEF Website, which can be done at any time of the day or night





on any day of the week. There is no fee to use the NYSCEF System, whether for filing, service, or
consultation of the electronic docket, nor is there a charge to print documents from the docket.
Normal filing fees must be paid, but this can be done by credit or bank card on-line. For additional
procedures and information, see Uniform Rule 202.5-b, any e-filing protocol that may have been
promulgated by the court in question, and the NYSCEF Website at www.nycourts.gov/efile.

Instructions

1. Setvice of this Notice constitutes consent to e-filing and a statement of intent by the
undetsigned to use the NYSCEF System in this case. When an action or proceeding is being
commenced through the NYSCEF System, this Notice must accompany service of the
initiating papers.

2. Each party served with this Notice may consent to e-filing either: (i) by filing with the
court and serving on all parties of record a consent to e-filing, or (ii) if an authorized e-filing
user, by filing 2 consent electronically in the manner provided at the NYSCEF site. Parties
who do not wish to consent must file and serve a written declination of consent. If one party
or some but fewer than all parties consent, NYSCEF may be used by and between or among
consenting parties.

3. Each participating attorney, unless already registered, or self-represented party must
PROMPTLY create a NYSCEF account and obtain the confidential Filing User
Identification Number and Password necessary to use the system. To create a NYSCEF
account, go to www.nycourts.gov/efile, click the Create an Account link, and follow the
instructions.

4. For additional information about NYSCEF, see the User’s Manual and Frequently Asked
Questions on the Website, or contact the court in question or the NYSCEF Resource
Center (at 646-386-3033 or efile@courts.state.ny.us).

Dated: 7/2/2013 Kevin T. Stocker (Name)

Kevin T. Stocker, Esq. PC _ (Firm)

2645 Sheridan Drive (Address)
Tonawanda, New York 14150

(716) 832-3006 (Phone)
(716) 832-3660 (Fax)

kstockeresq@yahoo.com __(E-Mail)

Attorney for Glenn Freeland, Susan
Frecland, Jalen Walker





