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~fICHAFL A. SIR AGUSA


ERIE COUNTY A TfORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street, 4th Floor
Buffalo. New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


D EPARTMENT OF LAW


July 18,2013


MICHELLE M. PARK ER


FIRST A SSISTAl'TCOUNTY ATfORNEY


JEREMY C. Toni
S E:COND A SSISTANT COUNTY ATfORNEY


,


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney :


Przepiora, Kimberly v. Sheriff Timothy
Howard. ChiefJohn Anthony. Sup'dt
Thomas DUnaJ First Deputy Sup'dt
John Rodriguez, Erie County
Correctional Facility and County of
Erie


Verified Petition


Kimberly Przepiora


Diane M Roberts, Esq
Lipsitz Green Scime Cambria LLP
42 Delaware Avenue, Suite 100
Buffalo, New York 14202


Should you have any questions , please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Enclosure


By: J~~~f~Y;__
Michelle M. Parker
First Assistant County Attorney
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


KIMBERLY PRZEPIORA
171 Helen Street
Cheektowaga, New York 14206 Index No.I ;{O / 3.... C'QLI os:


Petitioner


For an Order and Judgment Pursuant to Article 78 of the
Civil Practice Law and Rules


Against


TIMOTHY HOWARD, as Erie County Sheriff,
Erie County Sheriff s Department
10 Delaware Avenue
Buffalo, NY 14202


and


NOTICE OF PETITION


JOHN A. ANTHONY, as Chief,
Administration Services
Erie County Sheriff s Department
10 Delaware Avenue
Buffalo, NY 14202


and


THOMAS DIINA, as Superintendent of the Jail
Management Division of the Office of the
Erie County Sheriff
10 Delaware Avenue
Buffalo, New York 14202


And


JOHN RODRIGUEZ, as First Deputy Superintendent
of the Jail Management Division of the
Erie County Sheriff
10 Delaware Avenue
Buffalo, NY 14202


and


x ......


f?Aglij
CHEC:\_..,; ,"",,,. ",,~ CASH.,.,--.==-


THE ERIE COUNTY CORRECTIONAL
FACILITY,
as part of the Jail Management Division of the Office of
the Erie County Sheriff
10 Delaware Avenue
Buffalo, NY 14202







and


THE COUNTY OF ERIE,
95 Franklin Street
Buffalo, NY 14202


Respondents.


PLEASE TAKE NOTICE, that upon the annexed Verified Petition with Exhibits of


Kimberly Przepiora, dated the 12th day of July, 2013, an application will be made before a


Justice to be assigned at a special term to be held at the Erie County Courthouse located at 95


Franklin Street, Buffalo, New York, on the 4th day of September, 2013 at 9:30 o'clock in the


forenoon or as soon thereafter as counsel can be heard, for a Judgment and Order pursuant to


CPLR Article 78:


(a) Taking judicial notice of existing case law from Erie County Supreme Court,


Justice Feroleto, and declaring that Petitioner is entitled to §207-c benefits until and unless a


physician determines that her disability related to the May 25, 2005 work injury has ceased;


(b) Granting Petitioner §207-c salary benefits for March 12, 2013, and any and all


dates subsequent thereto, for which Petitioner requested but was denied §207-c salary benefits


for dates she received medical treatments for symptoms of the May 25,2005 work-related injury


she suffered, and restoring to Petitioner's vacation, personal and/or sick leave accruals, any such


time used by her in lieu of any §207-c benefits day(s) denied by Respondents;


(c) Ordering, adjudicating and declaring that the Respondents may not unilaterally


discontinue §207-c salary benefits for dates on which Petitioner receives medical treatment for


symptoms of her May 25, 2005 work-related injury;







(d) Requiring that if in the future, Respondents attempt to discontinue all or part of


Petitioner's §207-c benefits, Respondents conduct an evidentiary hearing prior to termination of


any part of, or all of, Petitioner's General Municipal Law §207-c coverage and benefits; and


(e) Granting such other and further relief as the Court may deem just and proper in


this circumstance, together with the costs, disbursements and attorneys' fees connected with this


proceeding.


PLEASE TAKE FURTHER NOTICE that a Verified Answer and Supporting


Affidavit(s), if any, are to be served at least five (5) days before the time at which the Verified


Petition herein is noticed to be heard.


Erie County is designated as the proper venue as the parties conduct their normal


business relationship in that County.


LIPSITZ GREEN SCIME CAMBRIA LLP


Dated: July 12, 2013
Buffalo, New York


TO: Michael Siragusa, County Attorney
County of Erie
95 Franklin Street, 16th Floor
Buffalo, New York 14202


By: ~w~0-&~
Diane M. Perri Roberts, Esq.
Attorneys for Petitioner
42 Delaware Avenue, Suite 100
Buffalo, New York 14202
(716) 849-1333


Timothy Howard, as Erie County Sheriff
Erie County Sheriffs Department
10 Delaware Avenue
Buffalo, NY 14202


John A. Anthony, as Chief- Administrative Services
Erie County Sheriffs Department
10 Delaware Avenue
Buffalo, NY 14202







Thomas Diina, as Superintendent of the
Jail Management Division of the Office of the
Erie County Sheriff
10 Delaware Avenue
Buffalo, New York 14202


John Rodriguez, as First Deputy Superintendent
Jail Management Division of the Office of the
Erie County Sheriffs Department
10 Delaware Avenue
Buffalo, NY 14202


The Erie County Correctional Facility
as part of the Jail Management Division of the
Office of the Erie County Sheriff
10 Delaware Avenue
Buffalo, NY 14202







STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


KIMBERLY PRZEPIORA
171 Helen Street
Cheektowaga, New York 14206


Petitioner


For an Order and Judgment Pursuant to Article 78 of
the Civil Practice Law and Rules


Against


TIMOTHY HOWARD, as Erie County Sheriff,
Erie County Sheriff's Department
10 Delaware Avenue
Buffalo, NY 14202


and


JOHN A. ANTHONY, as Chief,
Administration Services
Erie County Sheriff's Department
10 Delaware Avenue
Buffalo, NY 14202


and


THOMAS DIINA, as Superintendent of the Jail
Management Division of the Office of the
Erie County Sheriff
10 Delaware Avenue
Buffalo, New York 14202


And


JOHN RODRIGUEZ, as First Deputy
Superintendent of the Jail Management Division of the
Erie County Sheriff
10 Delaware Avenue
Buffalo, NY 14202


and


Index No. T- ;l Q 13- O()'-~) o 8"


VERIFIED PETITION







THE ERIE COUNTY CORRECTIONAL
FACILITY,
as part of the Jail Management Division of the Office
of the Erie County Sheriff
10 Delaware Avenue
Buffalo, NY 14202


and


THE COUNTY OF ERIE,
95 Franklin Street
Buffalo, NY 14202


Respondents.


The Petitioner, Kimberly Przepiora, by her attorneys, Lipsitz Green Scime Cambria LLP,


Diane M. Perri Roberts of Counsel, as and for her Verified Petition alleges as follows:


1. At all times hereinafter mentioned, the Petitioner was an employee of the County


of Erie at the Erie County Correctional Facility, which upon information and belief is part of the


Jail Management Division of the Office of the Erie County Sheriff, in the County ofErie, State


of New York.


2. Upon information and belief, the Erie County Correctional Facility is a division,


department, and/or facility of the County of Erie providing correctional services for Erie County.


3. At all times hereinafter mentioned, the County of Erie was and still is a municipal


corporation, duly organized and existing under and by virtue of the laws of the State of New


York and its charter, having its principal offices in the County of Erie and State of New York.


4. At all times hereinafter mentioned, the Respondent Timothy Howard was and still


is the Erie County Sheriff, Office of the Erie County Sheriff, having been duly elected and acting


as such with authority to oversee personnel-related administrative operations of the Erie County
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· .


Correctional Facility including, but not limited to, matters involving employees' benefits and


coverage under General Municipal Law §207-c.


5. At all times hereinafter mentioned, upon information and belief, the Respondent


John A. Anthony was and still is Chief, Administrative Services for the Office of the Erie County


Sheriff, having been duly appointed and acting as such, with authority to act in matters involving


certain of the personnel of the Office of the Erie County Sheriff and the Erie County Correctional


Facility, including but not limited to matters involving employees' benefits and coverage under


General Municipal Law §207-c.


6. At all times hereinafter mentioned, upon information and belief, the Respondent


Thomas Diina, was and still is Superintendent of the Jail Management Division of the Office of


the Erie County Sheriff, having been duly appointed and acting as such, with authority to act in


matters involving certain of the personnel of the Office of the Erie County Sheriff and the Erie


County Correctional Facility, including but not limited to matters involving employees' benefits


and coverage under General Municipal Law §207-c.


7. At all times hereinafter mentioned, upon information and belief, the Respondent


John Rodriguez was and still is a First Deputy Superintendent of the Jail Management Division


of the Office of the Erie County Sheriff, having been duly appointed and acting as such, with


authority to act in matters involving certain of the personnel of the Office of the Erie County


Sheriff and Erie County Correctional Facility, including but not limited to matters involving


employees' benefits and coverage under General Municipal Law §207-c.


8. I currently am, and was at all material times, a Correction Officer employed by


Erie County, the Office of the Erie County Sheriff and the Erie County Correctional Facility; I
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have been so employed since on or about August 16, 1997, although my original hire date as a


County employee is July 25, 1989.


9. I am, and was at all material times, a member of the Civil Service Employees


Association, Inc., Local 1000 A.F.S.C.M.E., AFL-CIO Erie Unit of Local 815 ("CSEA").


1O. It is my understanding and belief that CSEA and the County of Erie are parties to


a Collective Bargaining Agreement ("CBA") which has been in force for the years 2004 through


2006, and remains in place pending negotiation of a new contract.


11. It is also my understanding and belief that Correction Officers at the Erie County


Correctional Facility are covered under that CBA; the CBA does not have a provision which


governs or establishes a process to apply for §207-c coverage and benefits .


12. It is my understanding and belief that the County of Erie, the Sheriff of Erie


County and CSEA are parties to a "Memorandum of Agreement" ("MOA") executed in January


2007 (see Exhibit A), which sets out various "Policy and Procedure" with respect to §207-c


benefits.


13. It is my understanding that Section 7 of that MOA provides that:


"Section 7


Subsequent to the return to full duty, an employee who re-injuries
a previous eligible 207-c injury or suffers a relapse ofan eligible
207-c illness, said employee shall notify the Sheriff or his/her
designee for the purpose of reopening their Section 207-c case
within ten (10) working days of the discovery of the re-injury or
relapse."


14. I complied with the provisions of Section 7 of the MOA with respect to medical


services provided to me ~m March 12, 2013, necessitated by a reoccurrence of back spasms


associated with my work-related injury of May 25, 2005. On March 15, 2013, I wrote to
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Respondent Anthony requesting §207-c benefits for the March 12, 2013 reoccurrence of


symptoms caused by my work-related back injury; I enclosed medical documentation. (See


Exhibit B).


15. By letter dated March 22, 2013, Chief Anthony denied my request for §207-c


benefits, stating that based upon a September 2, 2011 letter he sent, I had to use contractual leave


time for any treatment dates associated with the work-related back injury. (See Exhibit C).


16. I first suffered a work-related back injury on May 25, 2005. 1 subsequently


returned to work.


17. In June 2008, I submitted a written request for §207-c benefits for the period of


June 10, 2008 through June 28, 2008. The medical reason stated on my submitted medical


paperwork was for back spasms causally related to the May 25, 2005 work injury.


18. The Respondents denied that request for §207-c benefits and I was forced to


commence a lawsuit in Erie County Supreme Court. That lawsuit, Index No. 1-2008-011514,


was concluded on or about September 24,2009.


19. In the interim, 1 returned to work full duty on July 24, 2008. Occasionally, I


needed to seek medical intervention by a chiropractor to relieve pain from back spasms causally


related to my work injury on May 25, 2005, and 1 received §207-c benefits, by way of salary


payments, for days on which I needed to be off work for those medical treatments.


20. Other than the occasional times I require those medical, chiropractic treatments to


alleviate pain so as to allow me to continue to work, I work full time as a Correction Officer.


21. In August 2011, I underwent an Independent Medical Examination C"IME") with


Dr. Thomas Denecke, as required by the County of Erie in my Worker's Compensation case. Dr.


Denecke's IME report, attached as Exhibit D, concluded:
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"I would suggest she be allowed to continue to treat [with her
chiropractor] at an interval of 2 times per month for an additional 3
months as a result of her most recent exacerbation which occurred at
the end of July 2011. At that point the claimant would have reached
maximum improvement with regards to the specific injury of OS/25/05.
This examination should provide a base line for functional improvement
for any further care. [Emphasis added.]


22. At no time in his IME report does Dr. Denecke opine that 1 am cured of the


effects of the May 25, 2005 work-related injury. To the contrary, he states that the August 2011


IME, which specifically related to a July 2011 exacerbation of my symptoms, could serve as a


baseline "for any further care."


23. It is my understanding, based upon the information set forth in the Affidavit of


Diane M. Perri Roberts, Esq. in support of this Petition (see Exhibit E attached to and


incorporated in this Petition), that the Respondents cannot simply discontinue my §207-c


benefits without a physician determining that my disability has ceased; no physician or specialist


has ever made such a finding.


24. Upon information and belief, the Respondents, failing to understand that Dr.


Denecke's lME report relates only to treatments for the July 2011 exacerbation of my symptoms,


as opposed to a "curing" of my disability, denied my request for §207-c pay for March 12,2013


when I was off work and under chiropractic treatment for a new reoccurrence of back pain


causally related to the work injury.


25. In his March 22, 2013 letter, Respondent Anthony referenced his September 2,


2011 letter to me (see Exhibit F). That letter, however, was in response to my request for


§207-c benefits for the 2011 exacerbation of my symptoms. My request for §207-c benefits for


March 12, 2013, relates to a new exacerbation of symptoms from the 2005 work injury.
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26. The chiropractic treatments I receive alleviate my back pain and spasms, and


allow me to work full time without restrictions, rather than being off work for longer periods of


time on §207-c / Worker's Compensation.


27. The date for which I am seeking §207-c benefits and coverage is a date on which I


was actively under treatment with Dr. Muller for a new reoccurrence of symptoms related


directly to the work injury.


28. To this date, I have not received any coverage or benefits under §207-c for March


12, 2013, for which I submitted a request with medical documentation of my condition causally


related to my work injury on May 25, 2005.


29. Respondents' unilateral action to terminate my benefits under §207-c without


granting me an evidentiary hearing prior to that termination, makes review under Article 78


appropriate to determine whether Respondents improperly terminated and/or denied my §207-c


benefits by denying benefits for March 12,2013.


30. No previous application for the same or similar relief for this period of time has


been made.


WHEREFORE, the Petitioner prays that this Court will enter a Judgment and Order


pursuant to Article 78 of the Civil Practice Law and Rules:


(a) Taking judicial notice of existing case law from Erie County Supreme Court,


Justice Feroleto, and declaring that Petitioner is entitled to §207-c benefits until and unless a


physician determines that her disability related to the May 25,2005 work injury has ceased;


(b) Granting Petitioner §207-c salary benefits for March 12, 2013, which Petitioner


requested but was denied, when she received medical treatments for reoccurring symptoms of the
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May 25, 2005 work-related injury, and restoring to Petitioner's vacation, personal and/or sick


leave accruals, any such time used by her in lieu of §207-c benefits which were denied by


Respondents;


(c) Ordering, adjudicating and declaring that the Respondents may not unilaterally


discontinue §207-c salary benefits for dates on which Petitioner receives medical treatment for


symptoms of her May 25, 2005 work-related injury;


(d) Requiring that, if in the future, Respondents attempt to discontinue Petitioner's


§207-c benefits, Respondents conduct an evidentiary hearing prior to termination of any part of


or all of Petitioner's General Municipal Law §207-c coverage and benefits; and


(e) Granting such other and further relief as the Court may deem just and proper in


this circumstance, together with the costs, disbursements and attorneys' fees connected with this


proceeding.


Dated: July 12, 2013
Buffalo, New York


Kimb


LIPSITZ GREEN SCIME CAMBRIA LLP
Attorneys for Petitioner


By:_~1Jk:~
Diane M. Perri Roberts, Esq.
42 Delaware Avenue, Suite 100
Buffalo, New York 14202
(716) 849-1333 Ext. 465


TO: Michael Siragusa, County Attorney
County of Erie
95 Franklin Street, 16th Floor
Buffalo, New York 14202
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Timothy Howard, as Erie County Sheriff
Erie County Sheriffs Department
10 Delaware Avenue
Buffalo, NY 14202


John A. Anthony, as Chief- Administrative Services
Erie County Sheriffs Department
10 Delaware Avenue
Buffalo, NY 14202


Thomas Diina, as Superintendent of the
Jail Management Division of the Office of the
Erie County Sheriff
10 Delaware Avenue
Buffalo, New York 14202


John Rodriguez, as First Deputy Superintendent
Jail Management Division of the Office of the
Erie County Sheriff s Department
10 Delaware Avenue
Buffalo, NY 14202


The Erie County Correctional Facility
as part of the Jail Management Division of the
Office of the Erie County Sheriff
10 Delaware Avenue
Buffalo, NY 14202
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VERIFICATION


STATE OF NEW YORK )
)SS:


COUNTY OF ERIE )


Kimberly Przepiora, being duly sworn, deposes and says that she is the Petitioner in the
within action and that she has read the foregoing Verified Petition and knows the contents
thereof, that the same is true to Deponent's knowledge, except as to matters therein stated to be
alleged on information and belief and as to those matters Deponent believes them to be true.


-,


KmttuAb P~f'~
Kimberl rzepiora


Subscribed and sworn to before me
this 12th day of July, 2013


,{./ 'fl '/...:Jtj;fA . j) "1y,{.:t-.-._


Notary Publi2
GLORIA R. BOGDAN


Notary Public, State of New York
Qualified In Erie County , I I'


My Commission Expires Dec. 9, 20.L..:(
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MI01J\E L A . S IRAGUSA


ER IE COUNTY A lTORNEY


Mr. Robert M. Graber, Clerk
Er ie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXEctmVE


DEPARTMENT OF L A W


July 25,2013


M ICHEI I.EM. P ARJ<. ER


F IRST AS SISTANT C OUNTY ATTORN EY


JEREM) C. TOTH


S ECOND A SSIH ANTCOUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Leg islature on June 25, 1987,
regarding not ification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Saramak, Meghan v. Erie County
Sheriffs Office (NYS Dept. ofLabor
workplace safety discrimination)


NYS Department of Labor Complaint
Letter


Meghan Saramak
21 Avery Avenue
Buffalo, NY 14216


Claimant is proceeding pro se.


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld


Enclosure


By: ; )\ ,'elvA fev-L
J


Michelle M. Parker
First Assistant County Attorney
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New York State Departmentof Labor
AndrewM.Cuomo, Governor
PeterM.Rive.... Commissioner


July 15,2013


SheriffTimothy B. Howard
ErieCounty Sheriff's Office
10Delaware Ave
Buffalo, NY 14202


Re: Saramak v ErieCountySheriffs Office
CaseNumber: 22774384


ERI," ' ~ ,
SHER(;- ' ,.-


2UI3 JUl 17 PM 12: S6


CERTIFIED MAIL
RETURN RECEIPT REQUESTED


FirstClass Mail


TheNewYorkStateDepartment of Labor herebyserves you noticethat a complaint has been
filed by Megban Saramak with thePublicEmployee Safetyand HealthBureau, alleging a
violation of Section 27-a.l0 of theNewYorkStateLaborLaw.


Meghan Saramak alleges that she was terminated on April 30, 2013 because, startingin January
2013, she requested Plexiglas to protect her from saliva, tampons, toilet paper, menstrual blood,
or incision bloodbeingthrown at her from Inmate Grant. Ms. Saramak allegesthat, even though
it is policy not to hand feed inmates, her supervisors required her to hand feed Inmate Grant. Ms.
Saramak alleges that, on April 4 and30,2013, shequestioned an order to hand feed Inmate
Grant because she wasconcerned about bites or beinggrabbed and soiledby the inmate. Ms.
Saramak alleges that the routinely-naked inmate would playwithher ownblood,body cavities,
andsurgical incisions whileshe was in thecell. Ms. Saramak alleges that she wasassigned 200
hours of one-on-one time with this inmate - more thananyotherofficer.


Wewould appreciate receiving from youpromptly a full and complete written account of the
facts anda statement of yourposition in response to the complainant's allegation that you have
discriminated against Meghan Saramak in violation of theAct.


Weunderstand that thereis a factual dispute regarding the incident involving Meghan Saramak,
on Apri125, 2013, whichled to her termination. We alsounderstand that videorecordings exist
of thelocation in whichMs. Saramak wasassigned to workon that day and thesevideosshould
allow for the resolution of any factual discrepancies. We are interested in resolving this matteras
quickly as possible. Pleaseforward us copiesof the videos in which Ms. Saramak appears, as
well as the video from Inmate Orant's cell, for thedayof April 25, 2013. We arehappyto cover
anycostsyou incur in making thesecopies.


If youare prevented from making copies of suchvideos by otherstatuteor regulation, please
preserve said video recordings. We will sendan Investigator from the Department of Labor to
view them at yourfacility at a mutually convenient time.


Phone:(585)25~


NYS Department of Labor - 109S UnIon St, Room 402.Rochester, NY 14607
ProtectlAsslstlConnect www.labor.state.ny.us







New York State Department of Labor
AndrewM. Cuomo, Governor
Peter M. Rivera, Comm/ssJoner


We willendeavor to provideyou everycourtesy in working withyou to resolvethis matter.
Please do notdestroyor alter anyevidence that wouldbe relevant to theresolutionofthis
investigation.


Please notethat a full and complete initial response, supported by appropriate documentation,
may serveto help achieve early resolution of this matter. Voluntary adjustment of meritorious
complaints canbe effected by wayof a settlement agreement at anytime.


This casehas beenassigned to Charles Riley. Discrimination Investigator. Pleaseaddress all
correspondence and communications regarding this investigation to the assigned investigator.


Charles Riley
109S UnionSt Room402
Rochester, NY 14607
585-509-7234
Riley.charles@dol.gov


Attention is calledto yourright andthe rightof anyotherparty to be represented by counselor
otherrepresentative in this matter. In the eventyoudesignate someone to be your representative,
please notifythe investigator of this promptly.


In orderto expedite our investigation, we request that yousubmityourwritten response within
ten working days of receiptof this letter. Failure to respond to all requests by the investigator
within thegivenperiodswill be deemed "no response" on the part of management and our
investigation will proceedwithout a position from youor yourrepresentative.


Sincerely,


~~ \-t-L--
Darren L. Mrak
Supervising Safety& HealthInspector


cc Discrimination Program Manager (electronic copyw/o enclosures)
Counsel'sOffice(electronic copywlo enclosures)
Charles Riley


Phone: (585)258-8806
NYS Department of Labor-109 S Union St, Room 402, Rochester, NY 14607


ProtectlAssistiConnect www.labor.state.ny.us








M K'HAEL A. SIRAGl'SA
ERIE COUNTYATT ORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber :


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


June 28, 2013


MICHELLE M. P ARKER


FIRST ASSISTANTCOUNTI' ATTORNEY


JEREM) C . TOTH


SECOND ASSISTANT COUNTY ATroR:-lEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Serrano, Michael A. v. Town of
Hamburg and County ofErie


Notice of Claim


Michael A. Serrano
16 Orchard Place
Hopewell Junction, New York 12533


Joseph A. Matteliano, Esq.
Augello & Matteliano, LLP
17 Court Street, Suite 200
Buffalo, New York 14202-3204


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By, ?iJ?~ fa·J.v{ J..1~
Michelle M. Parker
First Assistant County Attorney


MMP:dld


Enclosure
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


MICHAEL A. SERRANO
Claimants,


vs.


TOWN OF HAMBURG and
COUNTY OF ERIE,


Defendants.


TO: HONORABLE KENNETH J. FARRELL, ESQ.
Town Attorney
Town of Hamburg
6100 South Park Avenue
Hamburg, New York 14075


HONORABLE JEREMY A. COLBY, ESQ.
County Attorney
County of Erie
95 Franklin Street, Room 1634
Buffalo, New York 14202


SIRS:


NOTICE OF CLAIM


PLEASE TAKE NOTICE that the undersigned hereby make claim against


the TOWN OF HAMBURG and the COUNTY OF ERIE and submit the following in


compliance with §50(e) of the General Municipal Law:


The claimant herein is MICAHEL A. SERRANO who resides at 16 Orchard Place,


Hopewell Junction, New York 12533. He is represented herein by AUGELLO &


MATTELIANO, LLP, whose post office address 17 Court Street, Suite 200, Buffalo, New


York 14202.


1. The Claimant, MICHAEL A. SERRANO, makes claim for personal


injuries he sustained, pain and suffering, inclUding loss of enjoyment of life, past and







future medical expenses and lost earnings, and the permanent effects of said injuries in


an amount to be determined by the trier of fact of this claim.


2. The incident giving rise to this claim occurred on the 1st day of April,


2013 at approximately 11:01 p.m. on Route 5 at or near its intersection with Route 179


in the Town of Hamburg, County of Erie, and State of New York when a motor vehicle


operated by MARCY A. SHEEHAN and occupied by MICHAEL A. SERRANO as a


passenger struck a concrete barrier separating the eastbound and westbound lanes of


Route 5. Thereafter, a second vehicle operated by one CHELSIE A. BERTRAND, 3533


South Creek Road, Hamburg, New York, struck the unoccupied SHEEHAN vehicle.


Following the impact between the aforementioned BERTRAND vehicle and the


SHEEHAN vehicle, a third vehicle operated by one THOMAS A. GILRAY, JR. struck the


SHEEHAN vehicle. Upon information and belief, the Claimant, MICHA.EL A.


SERRANO, who was a pedestrian at the time, was struck by the GILRAYvehicle and/or


the SHEEHAN vehicle. Upon information and belief, said accident was caused, in


whole or in part, by the negligence of the TOWN OF HAMBURG and the COUNTY OF


ERIE in failing to properly design, construct, maintain and inspect Route 5 on its


westbound approach to the bridge over Route 179; in failing to properly maintain the


surface of Route 5 in the vicinity; in failing to remove accumulations of ice and snow


from said roadway; in failing to install and/or properly install traffic control devices and


signs on the westbound approach to the Route 5 bridge over Route 179; in failing to


properly and adequately regulate the speed of vehicles traveling on the aforementioned


roadway; failing to properly warn motorists of restricted site distances on the


aforementioned roadway; designing and/or constructing the roadway without adequate


2







sight distances; failing to properly sign the roadway; failing to properly maintain the


signage existing prior to this accident; failing to properly light the roadway at the location


of this accident; failing to properly maintain the lighting at the location of this accident;


failing to review and re-evaluate its trafflc plan and roadway design in light of its actual


operation and accident history and in such other manners as may be within the


particular knowledge of the TOWN OF HAMBURG and COUNTY OF ERIE.


As a result of the aforementioned accident, the Claimant, MICHAEL A. SERRANO,


among other injuries sustained among other injuries sustained a traumatic brain injury,


fractured skull, subdural hematoma, inability to swallow necessitating a feeding tube


and repeated suctioning, short term memory loss, impaired motor skills including


impaired ability to walk, right shoulder injury including a possible rotator cuff tear, back


pain and injuries. The full nature and extent of said injuries are presently unknown to


the Claimant.


3. Without conceding that Article 16 of the CPLR applies to this claim,


it is alleged, upon information and belief, that this claim falls within one or more of the


exceptions set forth in CPLR §1602 inclUding, but not limited to, CPLR §§1602(2);


1602(6) and 1602(7). MICHAEL A. SERRANO sustained serious injury within the


meaning of Article 51 of the Insurance Law.


PLEASE TAKE FURTHER NOTICE that in default in the TOWN OF


HAMBURG and the COUNTY OF ERIE to pay the sum aforementioned within the time


for compliance with this demand within the statutes in such cases made and provided,


an action will be commenced by the Claimant against the TOWN OF HAMBURG and


the COUNTY OF ERIE to recover damages for the injuries on losses claimed.
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DATED: Buffalo, New York
June 25, 2013


Yours, etc.,


~/
MICHAEL A. SERRANO


. .


e
STATE OF NEW YORK ) otery Pti lie State oENY
COUNTY OF DUTCHESS) 55.: Qualified .in,Dutchess County


CC~"'nnISSlOnExp 09-13-JQ3


MICHAEL A. SERRANO, being duly sworn, deposesl'Ja°rieP~~1§6B,~~llel is
the Claimant referred to above; that he has read the foregoing, and that the statements
contained therein are true except as to such statements which are based upon
information and belief, which statements he believes to be true.


?~
Sworn to before me this


dC?th day of June, 2013.


OL4A/~
/ Notary Pu c .


. Jean LynnB8hre, ':-;:"
Notary Public State orNY


Quclified in Dutchess County
Commission Exp 09-13-A'V'b


No. OlBA6030511 ~
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MICHAELA. SIRAGl'S ~


ERIE COUNTY ArrORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNlY EXECUTIVE


DEPARTMENT OF LAW


July 9, 2013


MICHELLE M.PARKER
FIRST A<;SISTANTCOU~fY ArrORNEY


JEREMY C. TOTH


SECOND ASS ISTANl COUNTY ArrOR:"EY


)


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Smith, Sandra F. v. City ofBuffalo and
County ofErie


Notice of Claim


Sandra F. Smith
26 South Putnam Street
Buffalo, New York 14213


Anthony J. Tantillo, Esq.
William Mattar, P.c.
6720 Main Street, Suite 100
Williamsville, New York 14221


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By: 11/2 C'6- ' I


(J Jerem C. Toth
Second Assistant County Attorney
jeremy.toth@erie.gov


JCT/dld
Ene.
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IN THE MATTER OF mE CLAIM OF:


SANDRA F. SMITH
26 South Putnam Street
Buffalo, New Yolk 14213


-against-


CITY OF BUFFALO
1100City Hall
65 Niagara Square
Buffalo, New Yolk 14202


COUNTY OF ERIE
95 Franklin Street
Buffalo, New Yode 14202


Claimant,


Respondent


NOTICE OF CLAlM


PLEASE TAKE NOTICE that SANDRA F. SMITH, hereby makes claim against the


CJTY OF BUFFALO and COUNTY OF ERIE and in sipport thereofalleges:


1. That the undersigned, SANDRA F. SMITH, residing at 26 South Putnam Street,


Buffalo, New York 14213,by and through her attorney, Anthony J. Tantillo, Esq. William Mattar,


P.C., 6720 Main Street, Suite 100, Williamsville, NY 14221-5986, claim damages against the


CITY OF BUFFALO and COUNTY OF ERIE for personal injuries, pain and suffering, general and


specialdamages, medicalexpenses, and property damages sustainedby her.







2. That the said injuries were sustained by SANDRA F. SMITH on June 6,2013 when


she fell down the stairs located in the basement at the property of 65 Niagara Square, Buffalo, New


York 14202, County of Erie and State of New York which is owned and operated by CITY OF


BUFFALa and COUNlY OF ERIE.


3. That the Claimant'sdamages and injuriesoccurredas a result ofthe negligence.


carelessness, and recklessdisregard for the safetyofothers including Claimant, SANDRA F.


SMITH,by the OTY OF BUFFALa and COUNlY OF ERIE, their servants, agents or employees


in failing to provide a safe stairway,along wilh the other acts ofnegligence, carelessnessand


recklessness.


4. That the aforesaidCITY OF BUFFALO and COUNTY OF ERIE by and through


their agents,servants and employees had actualor constructive notice ofthe dangerous condition


and hazard caused by said activity.


5. That as aresult of the fOregoing, the Claimant,SANDRA F. SMITH, sustained very


seriousinjury to her right leg and other injuries. Some ofthese injuries will be ofa pennanent or


indefinite duration, and Claimant,SANDRA F. SMITH, were and will, in the future be forcedto


expend sums ofmoney for hospitals,doctors and other medical expenses.


6. That the said injuries were occasionedsolely and whollyas a result ofthe


negligenceof the CITY OF BUFFALO and COUNTY OF ERIE and through their agents, servants


and employeesand withwt anynegligenceon the partof the Claimant contributingthereto.







,


DATED: Williamsville, NewYork
June .2.(,,2013


147CAnthony1. antillo, Esq.
WILLIAM MATTAR, P.e.
Attorney for Claimant
Office and P.O . Address
6720 Main Street, Suite 100
Williamsville, NY 14221-5986







STATE OF NEW YORK )
COUNTY OF FRlE ) S8:


SANDRA F. SMITH,being duly sworn, depose and say that she is the Claimant in


this action; that she has read the foregoingNotice ofClaim and know the contents thereof, that the


same is true to the knowledge of deponents, except as to matters therein stated to be alleged on


information and belief and that as to those matters they believe themto be true. (


1~t.~L
ANORA F. SMITH
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M ICHAEL A. SIRAGUSA


E RIE C OUl'.'TY AnORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARThlENT OF LAW


July 24, 2013


M ICHELLE M. P ARKER


FIRST A SSISTANT CO UNTY AnORNEY


JEREMY C. TOTH


SECOND ASS ISTANT COUNTY A nORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Turner, Donald v. County ofErie


Notice of Claim


Donald Turner
997 E. River Road
Grand Island, New York 14072


Michael G. Wolfgang, Esq.
69 Delaware Avenue, Suite 707
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld


Enclosure


By: /~ cfvJh. Pw~
I


Michelle M. Parker
First Assistant County Attorney
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ERIE COUNTY DEPARTMENT OF LAW


Turner, Donald v. COE (DPW/Highways) - issue re: staircase on COE ROW


NOC - MMP 7/23/2013


Caption: Turner, Donald v. COE (DPW/Highways) - issue re: staircase on COE ROW


Related matter: Turner, Donald v. COE (DPW/Highways) -13-20050018


Area of law: General Property Damage


~ litigation


Assigned attorney/s1: Ericka B.


Department: DPW/Highways


Date of incident: 11/16/2012


Case description: There was an ongoing litigation arising from the claimant's assertion that the


County's installation of guardrails on County right-of-way abutting his property amount to a taking, since


it reduced the parking available to his tavern. During the litigation, it came to Ericka B's attention that


the plaintiff installed a covered staircase on the County ROW as a means of egress for the tavern. She


sent a "cease-and-desist" letter. Claimant Turner responded by filing a NOC. There was an attempt to


conclude this and the other matter which failed. On the other matter, the Court found in favor of the


claimant that the guardrails were a taking which appears to be error as a matter of law. We are opening


this file to deal with the separate issue of the staircase built on County property without permission and


without an easement.


Danette: To do: Open in Prolaw


letter to legislature


File to MMP first (then she will give it to Ericka B.)







IN THE MATTER OF THE CLAIM OF
DONALD TURNER


NOTICE OF CLAIM
against


THE COUNTY OF ERIE


To the County ofErie:


PLEASE TAKE NOTICE that Donald Turner has a Claim against the County of Erie for
damages arising out of the following facts:


1. The post office address of the Claimant is 997 E. River Road, Grand Island,
New York 14072.


2. The name of the attorneys for Claimant is Wolfgang & Weinmann, LLP,
69 Delaware Avenue, Suite 707, Buffalo, New York 14202.


3. That at or before the times herein after mentioned, the Claimant was and still is
the owner oflands and buildings situated at 997 E. River Road, Town of Grand
Island, New York; said improvement consisting of a restaurant and bar situated
on the Niagara River and a satellite parking lot across E. River Road.


4. On or about the 30th day of November 2012, the County of Erie issued a Cease
and Desist Order to Claimant preventing the use of a stairwell to access
Claimant's property, thus rendering the property at 997 E. River Road, Grand
Island, New York to become land-locked without any access and such action to
constitute a defacto taking of said property.


5. By reason ofthe facts aforesaid, the Claimant has suffered significant damage and
presents this Claim in demand for adjustment in payment and notify you that
unless same is paid within the time provided by law from the date of presentation
to you, it is the intention of the undersigned to commence an action thereon.


Dated : Buffalo, New York
December 4, 2012


-
Michael G. Wolfgang, Es '
Wolfgang & Weinmann, LLP
Attorneys for Claimant
69 Delaware Avenue, Suite 707
Buffalo, New York 14202
(716) 855-0600
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COUNTY OF ERIE


MICHAEL A. SIRAGUSA
CO UNTY ATroRNEY


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


MEMORANDUM


MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY


JEREMY C. TOTH.


SECOND ASSISTANT C OUNTY ATTORNEY


TO:


FROM:


DATE:


RE:


Mr. Graber:


Robert M. Graber, Clerk, Erie County Legislature


Michelle M. Parker, First Assistant County Attorney


August 2,2013


Transmittal of New Claims Against Erie County


In accordance with the Resolution passed by the Erie County Legislature on June
25, 1987 (Int. 13-14), attached please find sixteen (16) new claims brought against the County of
Erie. The claims are as follows:


Claim Name


Michael Serrano v. County of Erie, et al.
Dejuan Burnell v. County of Erie, et al.
Sandra Smith v. County of Erie, et al.
Brian Goldwater v. County of Erie
Kimberly Przepiora v. Sheriff Howard, et al.
Medical Care of WNY a1a1o Brown v. County of Erie
Mark John Pier v. County of Erie, et al.
Estate of Trevell Walker v. County of Erie, et al.
Donald Turner v. County of Erie
Suzanne Gallagher v. County of Erie, et al.
Meghan Saramak v. Erie County Sheriff's Office
Robert Pim v. County of Erie, et al.
Kevin Hardwick, et al. v. Erie County Board of Elections, et al.
NYS Committee of the Independence Party v. ECBOE, et al.
Beth Lynne Hoskins v. Matthew A. Albert, et al.
Thomas Boyce v. County of Erie
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MICHAEl. A. SIRAGUS ·\


ERIE COUNTY A lTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTlVE


DEPARTMENT OF LAW


July 19,2013


c


M ICHELLE M. P.\RKER


FIRST AS~ISTANT COUNTY ATTORNEY


JEREMY C. TOTH


SECOND ASS ISTANT COUNTY A'ITORN EY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimants:


Claimant's attorney:


Walker, Trevell, Estate of, by
Administrators Glenn and Susan
Freeland v. County ofErie. Mark
Poloncarz, Timothy B. Howard and
Mark Wipperman


Summons and Complaint


Glenn and Susan Freeland
194 Greenfield Drive
Tonawanda, New York 14150


Kevin T. Stocker, Esq.
2645 Sheridan Drive
Tonawanda, New York 14150


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Enclosure


By: / 1..L1 cA0~
' Michelle M. Parker
First Assistant County Attorney
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


GLENN and SUSAN FREELAND,
as Administrators for the
ESTATE ofTREVELL WALKER
194 Greenfield Drive
Tonawanda, NY 14150


and
as Guardians of the Infant and Sole Issue
JALEN WALKER
194 Greenfield Drive
Tonawanda, NY 14150,


Plaintiffs,


-vs-


ERIE COUNTY, NEW YORK;
95 Franklin Street, 16th Floor
Buffalo, NY 14202


and
MARK POLONCARZ,
ERIE COUNTY EXECUTIVE;
95 Franklin Street, 16th Floor
Buffalo, NY 14202


and
TIMOTHYB. HOWARD,
ERIE COUNTY SHERIFF;
10 Delaware Avenue
Buffalo, NY 14202


and
MARK WIPPERMAN,
ERIE COUNTY UNDERSHERIFF;
10 Delaware Avenue
Buffalo, NY 14202,


Defendants.


TO THE ABOVE-NAMED DEFENDANTS:


SUMMONS


INDEX NO.: '3aCA '5t~·I· <WI-;


YOU ARE HEREBY SUMMONED to answer the Complaint in this action and to serve


a copy of your Answer upon Plaintiffs' attorney at the address stated below within twenty (20) days







after the personal service of this Summons. exclusive of the day of service, or within thirty (30) days


after service is complete if this Summons is not personally delivered to you within the State of New


York; and in case of your failure to appear or answer, judgment will be taken against you by default


for the relief demanded in the Complaint.


Plaintiff designates Erie County as the place of trial. The basis of venue is Plaintiffs'


residence.


Dated: July -.L. 2013
Tonawanda, New York


Kevin T. Stocker, Esq.
Attorney for Plaintiff
2645 Sheridan Drive
Tonawanda, NY 14150
Phone No.: (716) 832-3006







STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


GLENN and SUSAN FREELAND,
as Administrators for the
ESTATE ofTREVELL WALKER


and
as Guardians of the Infant and Sole Issue
JALEN WALKER


Plaintiffs,


-vs-


ERIE COUNTY, NEW YORK;
and


MARK POLONCARZ,
ERIE COUNTY EXECUTIVE;


and
TIMOTHY B. HOWARD,
ERIE COUNTY SHERIFF;


and
MARK WIPPERMAN,
ERIE COUNTY UNDERSHERIFF;


Defendants.


COMPLAINT AND JURY
DEMAND


INDEX NO.: '[fC()9.5"b!.J.013


The undersigned, KEVIN T. STOCKER, Esq., representing the Plaintiffs herein complain


and allege as follows:


1. That Plaintiffs, GLENN and SUSAN FREELAND, JALEN WALKER and the


ESTATE OF TREVEJJ. WAJ.KER, are and were at all relevant times residents of Erie County.


2. On March 7, 2012, Family Court appointed Glenn and Susan Freeland as Guardians


ofJalen Walker. At said time, a course of action could be maintained as "Guardians of the Person."







3. On March 26, 2013, Surrogate's Court awarded letters of administration to Glenn


and Susan Freeland for the Estate ofTrevell Walker. At said time, a course of action could be


brought by the "Guardians of the Property."


4. Pursuant to Gen. Mun. Law § SO-i, Plaintiffs filed and served a Notice of Claim on


all Defendants on January S, 2013. Adjustment or payment of these claims herein has been refused


or neglected.


S. Due to the infancy ofJalen Walker, all claims were tolled pursuant to CPLR 208.


DEFENDANTS


6. The County of Erie owns the Erie County Holding Center ("ECHC") that houses


detainees while criminal charges are pending. Defendant Erie County is a governmental subdivision


created under the laws of the State of New York. The Erie County Sheriffs Office is a division of


the Erie County government and operates ECHC.


7. Defendant Erie County is an entity charged by the laws of the State of New York


with authority to maintain the conditions of ECHC and supervise its detainees. It is responsible for


detainees' conditions of confinement and their health, safety, and welfare while detained at ECHC.


8. Defendant Erie County is legally responsible, in whole or in part, for the operation


and conditions of the ECHC, and for the health and safety of persons incarcerated at the ECHC.


Erie County has an obligation and duty to provide a reasonably safe facility for the detainees to be


housed in.


9. Defendants Timothy B. Howard and Mark Wipperman, based upon information and


belief, have business addresses referenced in the caption above.







10. Defendant Timothy B. Howard is the Sheriff of Erie County and is responsible for


the day-to-day operations of ECHC. In his official capacity as Sheriff, Mr. Howard has the custody,


control, and charge of ECHC and the detainees confined within. Defendant Timothy Howard is


sued in his official capacity.


11. Defendant Mark Wippennan is the Undersheriff of Erie County and is responsible


for the day-to-day operations of ECHC. In his official capacity as Undersheriff, Mr. Wipperman has


the custody, control, and charge of ECHC and the detainees confined within. Defendant Mark


Wippennan is sued in his official capacity.


12. All the Defendants are legallyresponsible, in whole or in part, for the operations and


conditions of ECHC, and for the health, safety, and welfare of the detainees within.


MERITS OF THE CASE


13. ECHC is a correctional facility because it constitutes an institution that falls under 42


U.S.c. § 1997(1) and NYS Corrections Law Article 1 § 2(4).


14. It is reported that on the morning of December 7, 2010, Trevell Walker was involved


in a domestic dispute with his wife, Chandra Freeland-Walker. On this date, it was alleged that


Defendant killed his wife by repeatedly stabbing her.


15. As a result of this altercation and the resulting death, Trevell Walker was arrested on


said date by the Cheektowaga Police Department and charged with the homicide. After screening


Trevell Walker, the Cheektowaga Police placed Trevell Walker on suicide watch.







16. Prior to being taken into custody, Trevell Walker was transferred and held in a jail


cell at ECHC before his trial. Based upon information and belief, Cheektowaga Police informed


Defendants that Trevell Walker was on suicide watch.


17. The Defendants had a duty to place Trevell Walker on suicide watch and take all


preventative measures to ensure he did not attempt suicide.


18. On October 12, 2011, Trevell Walker committed suicide by hanging himself in his


cell at ECHC while awaiting the disposition of his case.


19. Defendants should have taken the proper procedural steps to prevent Trevell Walker


from harming himself.


20. Under a previous settlement agreement between the United States of America and


Defendants, Defendants were required to modify the ECHC's cells and make them suicide proof.


See attached Exhibit "A" hereto.


21. Defendants were aware that their facility had a suicide rate five (5) times higher than


other holding facilities and had a known dangerous facility as to its design which helped facilitate


detainee suicides.


22. Trevell Walker's cell was not modified to prevent suicide.


23. Based upon information and belief, Trevell Walker committed suicide by using the


bed sheets to hang himself from the ceiling and/or air grates.


24. Federal regulations, New York State regulations, and industry standards require


detainees to be screened for mental health issues, placed on suicide watch when warranted, that all







instruments or conditions which a detainee could use to harm himself be removed, and that suicide


prone detainees be sent to mental health counselors.


25. Trevell Walker's situation warranted all the above actions, and by not taking these


actions, the Defendants failed to protect him from harm.


26. Common law requires Defendants to protect detainees from harm. In addition, a


provision in the settlement agreement also (Exhibit "A") required Defendants to protect its


detainees from "significant risk of harm from suicide or self-injurious behavior." In order to protect


its detainees, ECHC was required to: (1) conduct suicide and health screening of all its detainees; (2)


identify detainees who are potentially suicidal; (3) assess detainees based on a specific set of criteria;


and (4) review and revise its suicide prevention training program, which all staff would have to


complete.


27. In addition to these procedures, the settlement agreement required Erie County to


modify its housing facility so that a detainee could not commit suicide. The modifications included:


(1) place suicide-resistant plexiglass over the bars in the cells; (2) replace the existing air ventilation


grates in the cells with grates that have no protrusions; (3) modify all bunk holes to be made suicide


resistant; and (4) employ a qualified health professional to set forth the conditions of observations


commensurate with each detainee's security level.


28. Defendants are obligated to operate ECHC in a manner that does not infringe upon


the federal and state constitutional rights of persons confined at ECHC.


29. Defendants have repeatedly and consistently disregarded federal regulations, NYS


Corrections Law, industry standards, and the serious risks of harm to detainees at ECHC, and have


failed to take reasonable measures to mitigate these risks to their detainees.







30. Defendants have repeatedly and consistently disregarded NYS Corrections Law and


their settlement agreement with the federal government, their common law duties, and the serious


risks of harm to detainees at ECHC, and have failed to take reasonable measures to mitigate these


risks to their detainees.


31. Defendants have repeatedly failed to provide adequate mental health and medical


treatment services to detainees with serious mental health and medical needs . The Defendants have


practiced inadequate suicide prevention, placing suicidal detainees in cells that contain multiple


means for committing suicide, and the Defendants have failed to remove all harmful objects from


cells, and did not properly watch and observe Trevell Walker. Additionally, the Defendants have


provided inadequate mental health care and treatment, and have not provided detainees with care


that involves the necessary steps to prevent self-injurious behavior and respond to clear signs of


mental illness.


32. Defendants' failure to adopt and implement policies that prevented constitutional


violations continued the inadequate medical and mental health care practices.


33. Additionally, Defendant has failed to adequately train ECHC employees on proper


procedures to prevent violations of the detainees' constitutional rights.


34. Defendants failed to place Trevell Walker on suicide watch and take preventative


measures so he could not attempt suicide.


35. Based upon the findings set forth in paragraphs "1" through "32", Defendants knew


or should have known that their policies and practices were, and continue to be, deficient enough to


result in negligence and constitutional violations.







COUNT I:
WRONGFUL DEATH


36. Plaintiff repeats and realleges paragraphs "1" through "35" above with the same


force and effect as if they were fully set forth herein.


37. On or about October 12, 2011, Trevell Walker died as the legal and proximate result


of the wanton, reckless, and/or negligent acts of the Defendants in their official roles relating to


ECHC. ECHC failed to properly supervise, monitor, protect, and medically treat Trevell Walker as


a detainee, who was being held there awaiting trial.


38. The Estate of Trevell Walker sustained pain, suffering, and injuries because of this


event, and is able to sue under EJYIL § 5-4.1. An action is maintainable by the "Guardian of the


Property" and said damages flow to the decedent's intestate distributees.


COUNT II:
NEGLIGENCE


39. Plaintiff repeats and realleges paragraphs "1" through "38" above with the same


force and effect as if they were fully set forth herein.


40. Defendants have a duty to protect its detainees' health and safety when they are held


at ECHC, to screen, supervise, and monitor detainees, and to place detainees on suicide watch,


remove harmful objects from their cells, and medically treat suicidal detainees.


41. On or about October 12, 2011, ECHC breached its duty owed to Trevell Walker,


when he committed suicide in his cell by failing to screen, supervise, monitor, medically treat, and


protect him from harm. In addition thereto, the County had a duty to modify the holding cells and


maintain proper staffing levels. The Sheriff had a duty to oversee the training and supervision of







staff, to implement suicide prevention efforts, to screen and treat potentially suicidal detainees, and


to protect all detainees from self-injurious harm. The Sheriff breached this duty by not placing


Trevell Walker on suicide watch, failing to remove harmful objects from Trevell Walker's cell, failing


to medically treat Trevell Walker, and by not protecting him from harming himself.


42. Defendants' negligence and failure to supervise, screen, treat, and protect Trevell


Walker was the proximate cause of Mr. Walker's death.


43. As a result of Defendant's negligence, the Estate of Trevell Walker sustained pain,


suffering, and injuries.


COUNT III:
FEDERAL CIVIL RIGHTS VIOLATIONS UNDER 42 U.S.c. § 1983


44. Plaintiff repeats and realleges paragraphs "1" through "43" above with the same


force and effect as if they were fully set forth herein.


45. Defendants have deprived Plaintiff of rights, privileges, and immunities secured by


the United States Constitution through their wanton and reckless acts and omissions.


COUNT IV:
NEW YORK STATE CIVIL RIGHTS VIOLATIONS UNDER 9 NYCRR 7010


46. Plaintiff repeats and realleges paragraphs "1" through "45" above with the same


force and effect as if they were fully set forth herein.


47. Defendants have deprived Trevell Walker of his rights, privileges, and immunities


secured by the Codes, Rules, and Regulations of the State of New York through their wanton and


reckless acts and omissions, which caused Plaintiff emotional harm and financial damages.







48. Specifically, "fp]rompt screening is essential to identify serious of life-threatening


medical conditions requiring immediate evaluation and treatment." N.Y. Compo Codes R. & Regs.


tit. 9, § 7010.1. Defendants shirked this responsibility imposed by law.


WHEREFORE, Plaintiffs GLENN AND SUSAN FREELAND, as Administrators for the


ESTATE OF TREVELL WALKER and as guardians of infant JALEN WALKER, seek damages in


excess of this Court's jurisdictional limits, and any other remedies this Court deems just and


reasonable.


JURY DEMAND


Plaintiffs demand a jury trial on all issues of fact and damages as claimed in this Complaint.


Dated: July _ , _, 2013
Tonawanda, New York


Kevin T. Stocker, Esq.
Attorney for Plaintiff
2645 Sheridan Drive
Tonawanda, NY 14150
Phone No.: (716) 832-3006







STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


GLENN and SUSAN FREELAND,
as Administrators for the
ESTATE ofTREVELL WALKER


and
as Guardians of the Infant and Sole Issue
JALEN WALKER


Plaintiffs,
-vs-


INDEX NO.: '&:xf1 ~~/ao\ s
ERIE COUNTY, NEW YORK;


and
MARK POLONCARZ,
ERIE COUNTY EXECUTIVE;


and
TIMOTHYB. HOWARD,
ERIE COUNTY SHERIFF;


and
MARK WIPPERMAN,
ERIE COUNTY UNDERSHERIFF;


Defendants.


NOTICE REGARDING AVAILABILITY OF ELECTRONIC FILING
SUPREME COURT CASES


PLEASE TAKE NOTICE that plaintiff(s)/petitioner(s) [defendant(s)/respondent(s)] in the
case captioned above intends that this matter proceed as an electronically-filed case in the New York
State Courts Electronic Filing System (ccNYSCEF") in accordance with the procedures therefor, set
forth in Uniform Rule 202.5-b and described below. Under that Rule, filing and service of papers by
electronic means cannot be made by a party nor can electronic service be made upon a party unless
that party has consented to use of the System for the case in question. Each party served with this
Notice must promptly file with the court and serve on all other parties either aconsent or a
declination of consent to electronic filing and service through NYSCEF for this case. (See
Instruction # 2 below.)


General Information


Electronic filing offers significant benefits for attorneys and litigants, permitting documents
to be filed with the County Clerk and the court and served, between or among consenting parties, by
posting the documents on the NYSCEF Website, which can be done at any time of the day or night







on any day of the week. There is no fee to use the NYSCEF System, whether for filing, service, or
consultation of the electronic docket, nor is there a charge to print documents from the docket.
Normal filing fees must be paid, but this can be done by credit or bank card on-line. For additional
procedures and information, see Uniform Rule 202.5-b, any e-filing protocol that may have been
promulgated by the court in question, and the NYSCEF Website at www.nycourts.gov/efile.


Instructions


1. Service of this Notice constitutes consent to e-filing and a statement of intent by the
undersigned to use the NYSCEF System in this case. When an action or proceeding is being
commenced through the NYSCEF System, this Notice must accompany service of the
initiating papers.


2. Each party served with this Notice may consent to e-filing either: (i) by filing with the
court and serving on all parties of record a consent to e-filing, or (ii) if an authorized e-filing
user, by filing a consent electronically in the manner provided at the NYSCEF site. Parties
who do not wish to consent must file and serve a written declination of consent. If one party
or some but fewer than all parties consent, NYSCEF may be used by and between or among
consenting parties.


3. Each participating attorney, unless already registered, or self-represented party must
PROMP1LY create a NYSCEF account and obtain the confidential Filing User
Identification Number and Password necessary to use the system. To create a NYSCEF
account, go to www.nycourts.gov/efile. click the Create an Account link, and follow the
instructions.


4. For additional information about NYSCEF, see the User's Manual and Frequently Asked
Questions on the Website, or contact the court in question or the NYSCEF Resource
Center (at 646-386-3033 or efile@courts.state.ny.us).


Dated: 7/2/2013 Kevin T. Stocker (Name)


Kevin T. Stocker. Esq. PC (Firm)


2645 Sheridan Drive (Address)


Tonawanda. New York 14150


(716) 832-3006


(716) 832-3660


kstockeresq@yahoo.com


(phone)


(Fax)


(E-Mail)


Attorney for Glenn Freeland. Susan
Freeland. Jalen Walker








M ICIIAEL.A. S IR.\Gl 'SA


ERI E COUNTY ArrORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


July 30, 2013


MICHELLE M. PARK ER


F IRST ASSISTANT COUNTY ArrORNEY


JEREMY C. TOTH


SECOND ASSISTANT COUNTY A rrORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney :


Boyce, Thomas v. County ofErie


Summons and Compla int


Thomas Boyce
36 Ashton Place
Buffalo, New York 14220


Lindy Korn
Electric Tower
535 Washington Street, 9th Floor
Buffalo , New York 14203


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld


Ene.


By: I k 'cAvV0 ,fu-L
Michelle M. Parker
First Assistant County Attorney
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AO 440 (Rev . 12lU9) SummOI\ll in a t;jvil Action


UNITED STATES DISTRICT COURT
for the


Western District ofNew York


Thomas Boyce


Plaintiff


v,
Erie County


Defendant


)
)
)
)
)
)
)


Civil Action No. 13-CV-619 - S


SUMMONS IN A CIVIL ACTION


To: (Defendant's name and address) Erie County
95 Franklin Street, 16th Floor
Buffalo, NewYork 14202


A lawsuit has been filed against you.


Within 2] days after service of this summons on you (not counting the day you received it) - or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed , R. Civ.
P. 12 (a)(2) or (3) - you must serve on the plaintiff an answer to the attached complaint or a motion under Rule ]2 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiffor plaintiff's attorney,
whose name and address are: Law Office of Lindy Korn


Electric Tower
535 Washington St.
Ninth Floor
Buffalo, NY 14203


CLERK OF COURT


.:
6/14/2013


SignaJwe ofClerk or Deputy Clerk
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THOMAS BOYCE,


UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK
Buffalo Division


Case 1:13-cv-00619 Document 1 Filed 06/13/13 Page 1 of 10


This paper received at the
Erie County Attorney's Office


from Vlt"',..J. C',.,r kif" on


the~ day of ") tJ '7 ' 20~
at QI.1V a.m~ / .


fb ? ~i1=


PLAINTIFF,


COMPLAINTv.


ERIE COUNTY,


DEFENDANT.


PlaintiffThomas Boyce ("Plaintiff' or "Mr. Boyce") alleges as follows:


PARTIES


1. The Plaintiff: Thomas Boyce, is a natural person with a place of residence at Ashton
Place Buffalo, NY 14220.


2. Upon information and belief, Defendant Erie County ("Defendant" or "County"), is a
municipal entity with offices located at 95 Franklin Street, 16th Floor, Buffalo, New
York 14202


JURISDICTION AND VENUE


3. The Court has jurisdiction over this action pursuant to 28 U.S.C. §1331 and as conferred
by 42 U.S.C. §§ 12111 et. seq. and §1983.


4. Defendant is subject to the jurisdiction of this Court and venue is proper in this District
pursuant to 28 U.S.C. § 1391 (b) as the acts and omissions giving rise to the claims in this
complaint occurred within the Western District of New York.


EXHAUSTION OF ADMINISTRATIVE REMEDIES


5. Mr. Boyce has exhausted administrative remedies prerequisite to bringing this claim as
follows:


6. On June 27,2012, Mr. Boyce filed a charge of discrimination with the New York
Division of Human Rights (DHR) and the Equal Employment Opportunity Commission
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(EEOC). The DHR assigned the case numberas 10155927. "The DHR cross filedthe
Complaint with the EEOC as Federal Charge No. 160B203659.


7. The EEOC mailed Mr. Boyce a 'Right to Sue' letter proving that he has exhausted his
administrative remedies Under Title VII.


FACTUAL BACKGROUND


8. Mr. Boyce is a Deputy Sheriff for Erie County.


9. Mr. Boyce works at the Erie County Holding Center.


10. Mr. Boyce has a property interest in his continued employment.


11. Mr. Boyce is a person with a disability under the meaning of the ADA.


12. Mr. Boyce suffers from PTSD acute stress disorder and high blood pressure.


13. The County has been notified many times since 2010 ofMr. Boyce's disability.


14. Mr. Boyce can otherwise perform the essential functions of this job with reasonable


accommodation.


15. Historically, the County had allowed officers to split eight hour overtime shifts between


them.


16. Defendant has refused to allow Mr. Boyce to use split shifts to cover the overtime.


17. On July 27, 2011 Mr. Boyce presented a doctor's note with medical restrictions to Chief


Rodriguez.


18. The medical restrictions included not working more than 48 hours a week with a


maximum shift of 12 hours per day.


19. Chief Rodriguez informed Mr. Boyce that he would no longer be allowed to work any


overtime until he was taken offofmedical restrictions.


20. After informing Defendant of these medical restrictions Mr. Boyce was harassed and


mocked by fellow officers.


2
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21. When calling in sick to use FMLA leave Mr. Boyce was further harassed and mocked by


superiors and peers.


22. Defendant also began issuing Mr. Boyce "records of counseling" for not attending


trainings that were scheduled offhis regular shift..


23. Defendant refused to either reschedule him or allow him overtime to attend these


trainings.


24. Upon information and belief the overtime necessary to attend these trainings would have


complied with Mr. Boyce's medical restrictions.


25. Defendant also began issuing Mr. Boyce ''reco rds of counseling" for not attending training


that he did attend.


26. Mr. Boyce has a property interest in his continued employment.


27. Upon information and belief the County has the authority to mandate that its deputies


work overtime in certain circumstances.


28. Upon information and beliefthose circumstances are limited to emergencies.


29. The holding center is routinely short-staffed.


30. The short-staffing requires at least 60 overtime shifts per shift.


31. The Sheriffs Department routinely mandates deputies to work overtime multiple times


per week.


32. The Sheriff's Department rarely has a shift that does not use mandatory overtime to fill.


33. The use of mandatory overtime is expected on effectively every shift .


34. This does not fit the plain language meaning of emergency.


3
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FIRST CAUSE OF ACTION
Failure to accommodate in violation of the ADA


.. . .. .. ~ . ".", ..~. " ~ - . , " .,.."


35. Plaintiff repeats each -and every allegation set forth herein in preceding paragraphs as


though fully set forth herein.


36. In order to establish a prima facie case of failure to accommodate discrimination, a


plaintiffmust show that "(1) plaintiff is a person with a disability under the meaning of the


ADA; (2) an employer covered by the statute had notice of his disability; (3) with


reasonable accommodation, plaintiff could perform the essential functions of the job at


issue; and (4) the employer has refused to make such accommodations." Graves v. Finch


Pruyn & Co., Inc., 457 F.3d 181, 184 (2d Cir. 2006).


37. Mr. Boyce is a person with a disability under the meaning of the ADA.


38. Mr. Boyce suffers from PTSD, acute stress disorder, and high blood pressure.


39. The County has been notified many times since 2010 of Mr. Boyce's disability.


40. Mr. Boyce can otherwise perform the essential functions ofthis job with reasonable


accommodation .


41. Historically, the County had allowed officers to split eight hour overtime shifts between


them.


42. Split shifts are therefore reasonable.


43. Defendant has refused to allow Mr. Boyce to use split shifts to cover the overtime.


44. Upon information and belief the operation of the mandatory overtime process as currently


implemented is illegal.


45. Upon information and belief procedural corrections to the implementation of the overtime


policy would both render it compliant with the law and provide an effective


accommodation for Mr. Boyce.


4
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46. Defendant has pursued neither accommodation.


SECOND CAUSE OF ACTION
Retaliation in Violation of ADA


47. Plaintiff repeats each and every allegation set forth herein in preceding paragraphs as


though fully set forth herein.


48. In order to establish a prima facie case of retaliation, the Complainant must show (1) he


engaged in a protected activity; (2) his employer was aware of this activity; (3) the


employer took adverse action against him; and (4) a causal connection exists between the


alleged adverse action and the protected activity. Treglia v. Town ofManlius, 313 F.3d


713, 719 (2d Cir. 2002).


49. Mr. Boyce engaged in protected activity each time he asked for accommodation to his


disability.


50. Defendant was aware of this apparent protected activity because the doctor's notes and


requests for accommodations were given to officers within Mr. Boyce's chain of


command.


51. On July 27, 2011 Mr. Boyce presented a doctor's note with medical restrictions to Chief


Rodriguez.


52. The medical restrictions included not working more than 48 hours a week with a


maximum shift of 12 hours per day.


53. Chief Rodriguez informed Mr. Boyce that he would no longer be allowed to work any


overtime until he was taken offof medical restrictions.


54. After informing Defendant of these medical restrictions Mr. Boyce was harassed and


mocked by fellow officers.


5
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55. When calling in sick to use FMLA leave Mr. Boyce was further harassed and mocked by


superiors and peers.


56. Defendant also began issuing Mr. Boyce "records of counseling" for not attending


trainings that were scheduled offhis regular shift.


57. Defendant refused to either reschedule him or allow him overtime to attend these


trainings.


58. Upon information and belief the overtime necessary to attend these trainings would have


complied with Mr. Boyce's medical restrictions.


59. Defendant also began issuing Mr. Boyce ''records of counseling" for not attending training


that he did attend.


60. Because Defendant's officers complained Mr. Boyce's medical restrictions were the


reason they had to issue "records of counseling," Defendant acted in a clearly harmful and


dissuasive manner towards Mr. Boyce because of his disability.


61. Mr. Boyce is currently on a six-week suspension.


62. Upon information and belief the suspension is based on trumped up and nonsensical


charges that were issued because of Mr. Boyce's continued protected activity.


THIRD CAUSE OF ACTION
INTERFERENCE in violation of the FMLA


63. Plaintiff repeats each and every allegation set forth herein in preceding paragraphs as


though fully set forth herein.


64. In approximately July 2011 Mr. Boyce applied for FMLA leave.


65. Mr. Boyce was granted the use of FMLA leave to avoid working eight hour mandatory


overtime shifts.


6
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66. Chief Rodriguez informed Mr. Boyce that he would no longer be allowed to work any


overtime until he was taken off ofmedical restrictions.


67. After informing Defendant of these medical restrictions Mr. Boyce was harassed and


mocked by fellow officers.


68. When calling in sick to use FMLA leave Mr. Boyce was further harassed and mocked by


superiors and peers.


69. Defendant also began issuing Mr. Boyce "records of counseling" for not attending


trainings that were scheduled offhis regular shift.


70. Defendant refused to either reschedule him or allow him overtime to attend these


trainings.


71. Upon information and belief the overtime necessary to attend these trainings would have


complied with Mr. Boyce's medical restrictions and therefore would not required FMLA


leave.


72. Upon information and belief Defendant was undertaking these actions as punishment for


Mr. Boyce's use ofFMLA leave.


FOURTH CAUSE OF ACTION
§ 1983 Violation of Due Process as provided by the 14th Amendment


73. Plaintiff repeats each and every allegation set forth herein in preceding paragraphs as


though fully set forth herein.


74. In order to establish a violation of §1983 "two-and only two-allegations are required in


order to state a cause of action under that statute. First, the plaintiff must allege that some


person has deprived him of a federal right. Second, he must allege that the person who has


7
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deprived him of that right acted under color of state or territorial law." Gomez v. Toledo,


446 U.S. 635, 640,100 S. Ct. 1920, 1923, 64 L. Ed. 2d 572 (1980)


75. Upon information and beliefDefendant Erie County is a public employer.


76. Mr. Boyce is a Sheriffs Deputy with civil service protections.


77. Mr. Boyce has a property interest in his continued employment.


78. Upon information and belief the County has the authority to mandate that its deputies


work overtime in certain circumstances.


79. Upon information and belief those circumstances are limited to emergencies.


80. The holding center is routinely short-staffed.


81. The short staffing requires at least 60 overtime shifts per shift .


82. The Sheriff's Department routinely mandates deputies to work overtime multiple times


per week.


83. The Sheriff's Department rarely has a shift that does not use mandatory overtime to fill.


84. The use ofmandatory overtime is expected on effectively every shift.


85. This does not meet the plain language meaning of emergency.


86. As it currently operates, the County's mandatory overtime process is illegal.


87. Sheriff's Deputies have a liberty interest to not be compelled to work by the government.


88. Mr. Boyce further suffers from disabilities.


89. Working mandatory overtime, as operated currently by the Sheriffs Department, is


detrimental to Mr. Boyce's health.


90. Mr. Boyce has been routinely ordered to work mandatory overtime.


91. These orders force Mr. Boyce to choose between his health and his liberty interest or his


property interest.


8
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92. As operated these orders are routinely illegal.


93. The officers of the County who have issued these orders to Mr. Boyce have variously


harmed his health and deprived him ofhis liberty and property interests.


94. These orders have been made under color oflaw.


WHEREFORE, Mr. Boyce respectfully requests this Court to enter an Order:


A. Awarding Mr. Boyce past lost wages and benefits in an amount to be determined


at trial;


B. Awarding Mr. Boyce damages for his pain, suffering, loss of enjoyment oflife,


humiliation and other injuries in an amount to be determined at trial;


C. Directing Defendant to pay all unreimbursed medical costs incurred by Mr. Boyce


as a result of the stress and anxiety resulting from the discrimination he suffered and the hostile


working conditions he endured, including diagnostic analysis, treatment and therapy, and follow


up therapy;


D. Defendant to pay Mr. Boyce the costs of this action, together with reasonable


attorneys' fees and disbursements;


E. Mr. Boyce to have such other and further relief as this Court deems just and


equitable.


DEMAND FOR JURY TRIAL


Pursuant to Rule 38(b) Fed. R. Civ. P., Plaintiff hereby demands a trial by jury for all
issues triable of right by a jury in this case.


9
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Dated: June 13,2013


Respectfully submitted,
PlaintiffTom Boyce
By his Attorneys


indy Kom, Esq.
Richard J. Perry, Esq.
Attorneys for Plaintiff
The Law Offices of Lindy Kom
Electric Tower
535 Washington Street, Ninth Floor
Buffalo, New York 14203
Telephone: (716) 856-5676
Facsimile: (716) 507-8475
Ikk75atty@aol.com
khovaros@yahoo.com
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MICHAEL A. SIRAGl'S·\


ERIECOUNTY A lTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


July 9, 2013


MICHELLE M. P .\RK ER


FIRH ASSISTAl'<TCOUNTY ATTOR :-< EY


JEREMY C. TOTH


SLCO~D ASS ISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney :


Burnell, Dejuan A. v. City ofBuffalo
and County ofErie


Notice of Claim


Dejuan A. Burnell
2590 Elmwood Avenue, Apt. 4
Kenmore, New York 14217


Cheryl M. Reed, Esq.
William K. Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221-5986


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA


Erie Ci2IY Attorney


By: -7"-':'-""'---')'-- ......:..--"'----(;I Jeremy C. Toth
Second Assistant County Attorney
jeremy.toth@erie.gov


JCT/dld
Ene.
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STATE OF NEW YORK
COUNTY OF ERIE
IN THE MATTER OF THE CLAIM OF:


DEJUAN A. BURNELL
2590 Elmwood Avenue
Apt. 4
Kenmore, NY 14217


-against-


CITY OF BUFFALO, NEW YORK
Law Department
City Hall
Room 1101
Buffalo, NY 14202


COUNTY OF ERIE, NEW YORK
Department of Law
95 Franklin Street
Suite 1634
Buffalo, NY 14202


Claimant,


Respondent.


ERIE COUNTY
DEPARTMENT OF LAW


NOTICE OF CLAIM


PLEASE TAKE NOTICE that DEJUAN A. BURNELL, hereby makes claim
against the CITY OF BUFFALO and COUNTY OF ERIE in support thereof Claimant
alleges:


1. The names and post office address of the claimant and his attomey


are:


Claimant: Dejuan A. Burnell
2590 Elmwood Avenue
Apartment 4
Kenmore, New York 14217


Attorney: William Mattar, p.e.
6720 Main Street, Suite 100
Williamsville, New York 14221
(716) 633-3535







2. The nature of the claim is: Claimant, Dejuan A. Burnell was caused to


suffer serious personal injuries while lawfully driving northbound on Hurrboldt Parkway in


the City of Buffalo, County of Erie and State of New York when a motor vehicle owned by


Annette Y. Moseley and operated by Dara Rene Moseley, collided with Mr. Burnell's


vehicle. All parties claim to have a green traffic signal. See at1ached police report as


ExhibitA.


3. The time and place in which the matter arose: On or about April 27, 2013,


at about 4:10 p.m., Claimant, Dejuan A. Burnell was lawfully traveling northbound on


Humboldt Parkway adhering to the green traffic signaling device in the City of Buffab,


County of Erie and State of New York, when a motor vehicle owned by Annette Y.


Moseley and operated by Dara Rene Moseley struck the rear driver's side door of


Claimant's vehicle - all parties claimed to have a green traffic signal.


4. The City of Buffalo and Erie County are liable by reason of poor road design,


construction and maintenance, lack of adequate traffic control devices, unsafe and


improper traffic control device maintenance and placement, inadequate and/or missing


warning signs or warning devices to warn of the upcoming intersection, and/or other


known patent or latent hazardous conditions.


5. The Claimant's damages and injuries occurred as a result of the negligence,


carelessness, and reckless disregard for the safety of others including Claimant, Dejaun A.


Burnell, by the City of Buffalo, NY, and Erie County, NY, in failing to provide a safe location


to transit, in failing to maintain the area at intersection and traffic control device(s) in a







reasonably safe condition, along with other acts of negligence, carelessness and


recklessness.


6. The items of damages claimed are: Dejuan A. Bumell's personal injury, past,


present and future pain and suffering, past, present and future medical expenses, change


of lifestyle and derivative claim. The damages claimed are resulting from the serious


injuries suffered by Dejuan A. Burnell from the negligent acts of the City of Buffalo and the


County of Erie, New York.


DATED: Williamsville, New York
July 2, 2013


~hAM~AR, p.e. -------
Cheryl M. Reed, Esq.
Attorney for Claimant
Office and P.O. Address
6720 Main Street
Suite 100
Williamsville, NY 14221-5986
(716)633-3535







STATEOF NEWYORK )
COUNTY OF ERIE ) 55:


I Dejuan A. Burnell, being duly sworn, depose and say that he is the


Claimant in this action; that he has read the foregoing Notice of Claim and know the


contents thereof; that the same is true to the knowledge of deponents, except as to


matters therein stated to be alleged on infonnation and belief, and that as to those matters


they believe them to be true.


s~ to bel"1\)]~_
Y day of L l , 2013


~
•


Brldgette Oukann
Notaryputlnc· Stateof NewYork


• NO.01DU6141707
QUalified InErIe County


- At( CoIl1l1'iakl1 ErpinIs FebtulllY 27.J.i
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M ICII.\FL A. SIRAGUSA


ERIE COUNTY A TfORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARThlENT OF LAW


July 24, 2013


M ICHELLE M. PARKER


FIRST A S';[STAl'.'TCOUNTY A TTORNEY


JEREMY C. TOTH


SECOND ASSISTANT C OUNTY A nORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Gallagher, Suzanne M. v. City of
Buffalo and County ofErie


Notice of Claim


Suzanne M. Gallagher
1457 Amherst Street
Buffalo, New York 14214


Sinead O'Connor, Esq.
McMahon, Martine & Gallagher, LLP
55 Washington Street, Suite 720
Brooklyn, New York 1120I


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Enclo sure


By: & ·vlvVk ILk
Michelle M. Parker
First Assistant County Attorney
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IN THE MATTER OF THE CLAIM OF:


SUZANNE M. GALLAGHER,
Claimant,


-against-


CITY OF BUFFALO and COUNTY OF ERIE,
Respondents.


NOTICE OF CLAIM


PLEASE TAKE NOTICE, that SUZANNE M. GALLAGHER, hereby makes claim


against the CITY OF BUFFALO and COUNTY OF ERIE and in support thereof alleges:


1. That the undersigned, SUZANNE M. GALLAGHER, (hereinafter referred to as


GALLAGHER), residing at 1457 Amherst Street, Buffalo, New York 14214, by and through her


attorneys, MCMAHON, MARTINE & GALLAGHER, LLP, 55 Washington St., Suite 720,


Brooklyn, NY 11201, claims damages against the Respondents, CITY OF BUFFALO and


COUNTY OF ERIE for personal injuries, pain and suffering, general and special damages,


medical expenses and property damages sustained by her.


2. That the said injuries were sustained by the Claimant, GALLAGHER, in a bicycle


accident that occurred on April 28, 2013 at approximately 1O.30am, traveling northbound on the


Buffalo Bike Trail, approximately 45-50 feet north of Arthur Street, ill the City of Buffalo,


County of Erie, and State of New York. A photograph and a map of the accident location are


both marked "X".







3. Upon information and belief, the aforementioned Buffalo Bike Trail, in the City


ofBuffalo, County ofErie, and State ofNew York was controlled, designed, constructed and


maintained by agents, servants and/or employees of the Respondents. The Claimant,


GALLAGHER, was operating a bicycle at the time of the incident and she was traveling


northbound on the aforementioned Buffalo Bike Trail, in the City ofBuffalo, County ofErie and


State ofNew York.


4. The Claimant, GALLAGHER, crossed Arthur Street and traveled approximately


45M50 feet north of same and began proceeding around a curve which veered to the left. As the


Claimant, GALLAGHER, proceeded around the curve she immediately came upon a chain link


gate fence that had been placed across the bike trail. Claimant, GALLAGHER, was caused


forced to suddenly apply the brakes to avoid colliding with the chain link fence and in doing so


she was caused to lose control of the bicycle and fall forward to the ground below.


5. The chain link gate fence was hazardous as it was unseen from any distance due to


the left hand curve trail and there was no notice and/or warning of said hazardous chain link


fence to the Claimant, GALLAGHER. Hence, it was impossible for the Claimant to foresee the


chain link gate fence within a sufficient time period to avoid the incident occurring.


6. Respondents are aware of the high frequency of bicycle traffic at the


aforementioned Buffalo Bike Trail north ofArthur Street described in this notice. Respondents


were aware for a sufficient period oftime to remedy the hazardous condition, but failed to


exercise due care to inspect and/or make safe the hazardous condition. Further, respondents


caused and created the hazardous condition by placing the chain gate link fence at the accident


location.







7. As a result of the above, the Claimant, GALLAGHER, was caused to sustain


serious and permanent injuries.


8. That the Claimant's damages and injuries occurred as a result of the negligence,


carelessness, recklessness and disregard for the safety ofothers including Claimant,


GALLAGHER. Respondents, its servants agents and employees' negligence includes, but is not


limited to properly inspecting, in the design, repair, supervision, inspection, construction and


maintenance of the Bike Trail, particularly in failing, through their agents, servants and/or


employees, to properly maintain the Bike Trail in a proper and safe condition; in failing to


inspect the bike trail at the area of the accident herein; in failing to warn of the dangers inherent


on the Bike Trail; which caused the accident herein; in failing to use reasonable precautions with


regard to the bike trail and chain link fence; in failing to maintain the Bike Trail as a public area


in a safe and proper condition; in causing and creating unsafe, trap-like condition; in negligently


and carelessly permitting and allowing the bike trail to remain in an unsafe and trap-like


condition for an unreasonable amount of'time; in allowing, permitting and/or creating a nuisance


and/or trap like condition; in violating the applicable rules, regulations, statutes and ordinances


made and provided; in failing to place any warning signs, warning devices or barricades in the


pertinent area; in failing to properly post safety signs or other devices to warn cyclists of said


hazardous conditions; in creating a dangerous condition due to the above; and in negligently hiring,


retaining and employing maintenance workers and in failing to provide a safe location to transit on


a designated bike trail along with other acts of negligence, carelessness and recklessness.







9. That the aforesaid Respondents, by and through its agents, servants and


employees, had actual or constructive notice of the aforementioned hazardous condition.


10. Upon information and belief, as a result of the aforesaid incident, the Claimant,


GALLAGHER sustained severe bodily injuries and was painfully and seriously injured; was


rendered sick, sore, lame and disabled; and more particularly, Claimant, GALLAGHER's injuries


include but are not limited to the following: fracture of the right wrist requiring surgery, scarring,


bruising, loss ofrange ofmotion, loss ofenjoyment oflife, pain and suffering, medical expenses,


future medical expenses, lost earnings and lost earnings capacity and capability, physical and


psychological impairment due to trauma. Upon information and belief, the aforementioned


injuries are permanent and progressive in nature and may require further medical treatment with


all risks attendant thereto.


11. That as a result ofthe foregoing, the Claimant, GALLAGHER, sustained severe


and serious injuries and will seek damages for pain and suffering, mental and emotional distress,


unreimbursed and uncompensated medical expenses and every other item of like general


damages as may properly be proven at a time of trial this action.


12. That the said injuries were occasioned as a result of the negligence of the


Respondents and through its agents, servants and employees and without any negligence on the


part of the Claimant contributing thereto.


WHERFORE, Claimant, GALLAGHER, requests that her claim be allowed and paid by


the Respondents.







PLEASE TAKE NOTICE that unless said claim is adjusted and paid by the Respondents


within thirty (30) days from the date of service of the Notice of Claim, said Claimant intends to


commence an action in the Supreme Court of the State ofNew York against the Respondents


seeking a sum which exceeds the jurisdictional1imits of all lower courts which would otherwise


have jurisdiction, together with interest, cost and disbursements.


Dated: Brooklyn, New York
July 9,2013


TO: SEE ATTACHED RIDER


Yours, etc.,


-1rf(~taPY
By: Sinead O'Connor, Esq.
McMAHON, MARTINE & GALLAGHER, LLP.
Attorneys for Claimant
SUZANNE GALLAGHER
55 Washington Street, Suite 720
Brooklyn, New York 11201
(212) 747-1230
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VERIFICAnON


STATE OF NEW YORK )


COUNTY OF ERIE )


CITY OF BUFFALO )SS


SUZANNE GALLAGHE~being duly sworn, depose and say that she is the Claimant in


this action; that she has read the foregoing Notice of Claim and know the contents thereof; that


the same is true to the knowledge of deponents, except as to matters therein stated to be alleged


on information and belief, and that as to those matters they believe them to be true.


~~G4~~
SUZA~ GALLAGHER


Sworn to before me this


J*'day of '1,cAy 2013


N~b
SUHADY SUAREZ


Notary Public. Slate of New York
No. (,1SU622B5M


Qualified In Bronx County \ LJ
Comm ission Expires SepL 20, 20..Ll







RIDER


CITY OF BUFFALO
Corporation Counsel for the City ofBuffalo
65 Niagara Square
1100 City Hall
Buffalo, New York 14202


COUNTY OF ERIE
95 Franklin Street
Room 1634
Buffalo, New York 14202








MICHAELA. SIR..GUSA.


E RIE C o m·ITY A TfORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber :


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


July 9, 2013


MICH ELLE M . PAR KER


FIR ST Ass 1STANT CO lj NTY ATfORNEY


JEREMY C. TOTH


SECOND AS SISTANT COU NTY ATfORNEY


In compliance with the Resolu tion passed by the Er ie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Goldwater, Brian M. v. County ofErie


Notice of Claim


Brian M. Goldwater
7 Harmony Circle
Orchard Park, New York 14127


Claimant is proceeding pro se.


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


BY: ~/ 7ArtlJ;yc.Toth i


Second Assistant County Attorney
jeremy.toth@erie.gov


JCT/dld
Ene.
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Brian M. Goldwater


7 Harmony Circle


Orchard Park, NY14127
-1',- '\.c C,") ' 3?>':S .)


July 5,2013


Erie County Attorney's Office


95 Franklin St Suite 1634


Buffalo, NY14202


To whom it may concern:


On Sunday June 23, 2013 I was riding my bicycle westbound on Jewett Holmwood Rd in the town of


Orchard Park, NY in the county of Erie. This is a county road.


At approximately 11:30a.m., I was riding my bike and entered an area where broken glass was in the


road - the glass caused my bike to slip and I fell to the ground. I sustained injuries and a passer-by called


911 for emergency assistance. I was treated on the scene for lacerations and glass injuries and taken by


ambulance to Mercy Hospital in South Buffalo. Orchard Park police also were called to the scene. While


on the scene and then at the hospital, I was treated for multiple lacerations (hand, forearm, fingers),


shoulder contusion, finger dislocation of the PIP joint on my right ring finger, and abrasion of multiple


sites. X-rays were taken of my right hand and wrist. Glasswas removed from multiple lacerations. I was


discharged at approximately 4:00pm of the same date. I returned to the scene at approximately 5:00pm


and took photographs showing that the glass still had not been removed by the county. I also left two


messages with the department of public works on Monday June 24, 2013. I received a return call on


Tuesday June 25, 2013 in which I spoke with the County and advised of the accident and glass location.


On Monday June 24, 2013 I was treated by Excelsior Orthopedics, LLP for these same injuries. A follow


up treatment was also performed on July 2, 2013 by Excelsior Orthopedics which included removal of


stiches and X-rays.


On Saturday June 29, 2013 I witnessed that the glass on Jewett Holmwood rd (which caused my injuries)


still was not removed by Erie County. The enclosed pictures support this.


I wish to file a claim against the County of Erie New York for the damages caused by its negligence in the


maintenance of the road . The glass caused my bike to slip causing my fall to the ground where injuries


were sustained . Erie County has demonstrated negligence with regards to its maintenance of this road


and the hazard that remains present.







My claim is for my actual out of pocket costs associated with the medical treatment of the injuries


caused by this accident. These damages are estimated to be an amount not to exceed $5,000. I request


payment upon delivery of detailed invoices and statements indicating the medical treatments provided


and my actual out of pocket expense amount.


Sincerely,


~-rrA~
••


Brian M. Goldwater


Enclosed~.
• Copy of Medical Records from 6/23/13 Hospitalization


• Copy of Medical Records from 6/24/13 Treatment


• Copy of Medical Records from 7/2/13 followup treatment


• Copy of photographs from the scene on 6/23/13


• Copy of photographs from the scene on 6/29/13








MICHAEL A. SIR AGUSA


ERIE CO UNTY ATTOR NEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


D EPARTMENT OF LAW


July 29, 2013


MICHEllE M. PARK ER


F IRST AsSISTANT C OUNTY ATIORNF.Y


JEREMY C. TOTH


SECOND A SSIS fAN l'COUNTY A TTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Hardwick, Kevin, et al. v. Dennis E.
Ward and Ralph M. Mohr, as
Commissioners ofand constituting the
Erie County Board ofElections, et al.


Order to Show Cause


Kenneth Hardwick, et al.


Emilio Colaiacovo, Esq.
Bouvier Partnership, LLP
350 Main Street, Suite 1400
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Enclosure


By: !/~.~ (J~(C-
Michelle M. Parker
First Assistant County Attorney
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mJ JUL 24 2013 lJd)
J.S.C.


At a Special Term of a Term of the
Supreme Court of the State of New
York held in and for the County of
Erie in a courthouse located in the
City of Buffalo on the M..day of
July, 2013.


~RESENT: HON. HENRY J. NOWAK
Justice of the Supreme Court


STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


ERIE COUNTY
OEPARTMENT OF LAW


In the Matter of the Application of


KEVIN R. HARDWICK
EDWARD A. HATH
LEONARD K. PERO
JEFFREY W. GIER
CHRISTOPHER K. ARONICA
RAYMOND A. BILLICA
JAMES B. TOMKINS
JAMES MAYROSE


jUt 242013


ERIE COU NTY
CLERK'S OFFICE


ORDER TO SHOW CAUSE
Petitioners


·vs·


DENNIS E. WARD and RALPH M. MOHR,
As Commissioners of and constituting
The ERIE COUNTY BOARD OF ELECTIONS;


NEW YORK STATE BOARD OF ELECTIONS; and


Index No. :::r-c201~- oo.1.I't8


~


; .


ERIE COUNTY DEMOCRATIC COMMITTEE; and


EXECUTIVE COMMITTEE OF THE ERIE COUNTY
DEMOCRATIC COMMITTEE; and


JEREMY J. ZELLNER, Chair of the Erie County
Democratic Committee and Presiding
Officer of a Purported Authorized Meeting; and


DENNIS E. WARD, Secretary of the Erie County ~C~\C.


- ,


" V ·
'-¥ ~/ ' ,' , ',
- ./' . ' C'/ .. -" ,


-.•J ' ,







1 •


Committee and Secretary of a Purported
Authorization Meeting; and


Respondents,


and,


WILLIAM C. CONRAD III,
ALAN K. GETT~R,
COLLEEN M. SIENER,
DAVID M. GUNNER,
DONALD L. CLARK,
PAULETTE R. RENALDO,
JAMES P. DePASQUALE,
DAVID J. ARCARA,
PAUL J. CLARKSON,
DAWNM. SPIRES,
LYNN M. KRAJIC,
BEVERLY A. KINNEY,
SARAH E. TOLLNER,
WILLIAM M. STANLEY,
LEON E. BERNER,
JULIE L. LATHROP,
ERIK M. POLKOWSKI,
MICHAEL J. SHERY


Respondent-Candidates.


A proceeding brought pursuant to New York
State Election Law §1-106, §16-102, §16-116,
and §6-120 for the purpose of invalidating certain
authorizations purportedly issued by the Erie County
Democratic Committee and the Executive Committee
of the Erie County Democratic Committee.


Upon the Verified Petition of the Petitioners, dated the 23rd day of July, 2013


and sufficient reason appearing therefore, it is hereby:


ORDERED, that the Respondents herein show cause at a Special Term, Part


25 of this Court to be held in and for the County of Erie, at J),M"wl%:tr, Buffalo,


\







: .


New York 14202 on theJ.rlay of a."0k-F 2013 at/rot) o'clock on the ndnoon or


as soon thereafter as counsel can be heard why and Order should not be granted:


1. Invalidating the purported Democratic Party certificates of authorization as


well as the underlying designating petitions for each named Respondent


candidates, and removing them as candidates for the September 10, 2013


primary election and November 5, 2013 general election, for the public offices


in their respective political subdivisions, located in the County of Erie and


State of New York, and as more particularly described in "Exhibit B" of the


Petitioner's papers; and


2. Directing the Respondent, ERIE COUNTY BOARD OF ELECTIONS, to


remove their names from the September 10, 2013 primary election and


November 5, 2013 general election ballots on all machines, absentee,


affidavit, emergency and other paper ballots; and


3. Granting the Petitioners such other, further and different relief as the Court


may deem just an appropriate; and it is further


ORDERED, that service of a conformed copy of this Order and underlying


Verified Petition and exhibits, upon the Respondents, shall be deemed good and


sufficient service if accomplished as follows:


1. Respondent, ERIE COUNTY BOARD OF ELECTIONS: by delivery to a


person authorized to accept such service at the offices of said Respondent;


and







,.


2. Respondent-CANDIDATES (as listed in EXHIBIT B): by personal service on


the Respondent-CANDIDATE, or alternatively by serving upon a person of


suitable age and discretion at the Respondent-Candidates address, or,


without the showing of repeated efforts to effect the aforementioned manner


of service, by affixing a copy of this order and the papers upon which it is


granted to the outer door of the address of the Respondent-CANDIDATE and


also by regular mail; and it is further


3. Respondent-ERIE COUNTY DEMOCRATIC COMMITTEE and the


EXECUTIVE COMMITTEE OF THE ERIE COUNTY DEMOCRATIC


COMMITTEE: By serving either the County Chair or the County Party


Secretary by any of the methods authorized under CPLR, including but not


limited to, by personal service of the County Chair or Party Secretary, or


alternatively on the ERIE COUNTY DEM9CRATIC COMMITTEE and


EXECUTIVE COMMITTEE OF THE ERIE COUNTY DEMOCRATIC


COMMITTEE by a person authorized to accept service, or a person of


suitable age and discretion at the address of the ERIE COUNTY


DEMOCRATIC COMMITTEE, or, without the showing of repeated efforts to


effect the aforementioned manner of service, by affixing a copy of this order


and the papers upon which it is granted to the outer door of the address of


the Respondent- ERIE COUNTY DEMOCRATIC COMMITTEE and


EXECUTIVE COMMITTEE OF THE ERIE COUNTY DEMOCRATIC







~ .


COMMITTEE, 'Party Chairman or Party Secretary, and by regular mail; and


it is further


4. Respondent- NEW YORK STATE BOARD OF ELECTIONS: By mailing a


copy to said Respondent at its offices at 40 Steuben Street, Albany, New York


12207, by US Postal Service, Express Mail and/or personal delivery to a


person authorized to accept said service; and


5. Respondent- JEREMY J. ZELLNER and DENNIS E. WARD, in their


capacity as Chairman (and Presiding Officer) and Secretary respectively, by


any methods authorized under CPLR including, but not limited to, by


personal service on the Respondent-JEREMY J. ZELLNER and DENNIS E.


WARD, or alternatively on a person of suitable age and discretion at the


address of the Respondent JEREMY J. ZELLNER and DENNIS E. WARD,


or, without the showing of repeated efforts to effect the aforementioned


manner of service, by affixing a copy of this order and the papers upon which


it is granted to the outer door of the address of the Respondent JEREMY J.


ZELLNER and DENNIS E. WARD and by regular mail; and it is further


ORDERED, that all personal service or alternate service shall be done by


11:59 P.M. on Thursday, July 25,2013; and it is further


ORDERED, that Respondent, ERIE COUNTY BOARD OF ELECTIONS,


shall produce to the Court on the return date hereof the original Certificate of


Authorization and other relevant documents; and it is further







II •


GRANTED: GRANTED
JUl Z3 2013


Byl't.L d 71L /J.fA~'1'1 ' 'E?/
CAROL M.wn.tIAMS


COURT CLERK







STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


In the Matter of the Application of


KEVIN R. HARDWICK
EDWARD A. RATH
LEONARD K. PERO
JEFFREY W. GIER
CHRISTOPHER K. ARONICA
RAYMOND A. BILLICA
JAMES B. TOMKINS
JAMES MAYROSE


VERIFIED PETITION
Petitioners


·vs·
Index No. I 2013-002178


DENNIS E. WARD and RALPH M. MOHR,
As Commissioners of and constituting
The ERIE COUNTY BOARD OF ELECTIONS;


NEW YORK STATE BOARD OF ELECTIONS; and


ERIE COUNTY DEMOCRATIC COMMITTEE; and


EXECUTIVE COMMITTEE OF THE ERIE COUNTY
DEMOCRATIC COMMITTEE; and


JEREMY J. ZELLNER, Chair of the Erie County
Democratic Committee and Presiding
Officer of a Purported Authorized Meeting; and


DENNIS E. WARD, Secretary of the Erie County
Democratic Committee and Secretary of a Purported
Authorization Meeting; and


Respondents,


and,


WILLIAM C. CONRAD III,
ALAN K. GETTER,
COLLEEN M. SIENER,







"


DAVID M. GUNNER,
DONALD L. CLARK,
PAULETTE R. RENALDO,
JALVIES P. DePASQUALE,
DAVID J. ARCARA,
PAULJ. CLARKSON,
DAWNM. SPIRES,
LYNNM. KRAJIC,
BEVERLY A. KINNEY,
SARAH E. TOLLNER,
WILLIAM M. STANLEY,
LEON E. BERNER,
JULIE L. LATHROP,
ERIK M. POLKOWSKI,
MICHAEL J. SHERY


Respondent·Candidates.


A proceeding brought pursuant to New York
State Election Law §1·106, §16-102, §16·116,
and §6-120 for the purpose of invalidating certain
authorizations purportedly issued by the Erie County
Democratic Committee and the Executive Committee
of the Erie County Democratic Committee.


PETITIONERS, as and for their Verified Petition, pursuant to Election Law


§16-102, §16-116, §6-120 and §1-106, do hereby alleged, by their attorney, EMILIO


COLAIACOVO, ESQ.,


1. This Petition is brought pursuant to §1-106, §16-102, §16-116 and §6-


120 of the New York State Election Law for the purpose of invalidating an


authorization purportedly issued by the Erie County Democratic Committee and


more particularly by the Executive Committee of the Erie County Democratic


Committee.







PROCEDURALPOSTURE.


The identification ofthe Petitioners and Respondents


2. The Petitioners are aggrieved candidates as contemplated by §16-102


of the New York State Election Law.


3. The Petitioners are candidates for public office in different


subdivisions in Erie County. The authorizations purportedly designate opponents


for the office each Petitioner seeks.


4. Pursuant to §16-102, the Petitioners have standing to commence this


proceeding.


5. Made a part of this Petition are the names, addresses and listing of


Public Office or Party Position sought by each particular Petitioner. A copy of said


listing is annexed hereto and made a part hereof as "EXIllBIT .N'.


6. The Respondent, ERIE COUNTY BOARD OF ELECTIONS, and


Respondent, NEW YORK STATE BOARD OF ELECTIONS, are entities authorized


to conduct all elections within their appropriate subdivision. In this particular


matter, the Respondent, ERIE COUNTY BOARD OF ELECTIONS, is authorized to


accept the filing of a Certificate of Authorization seeking to designate candidates for


public office. Respondents, DENNIS E. WARD, and RALPH M. MOHR, are the


respective Commissioners of the ERIE COUNTY BOARD OF ELECTIONS.


7. The RESPONDENT, ERIE COUNTY DEMOCRATIC PARTY, IS a


county-wide organization affiliated with the New York State Democratic Party,
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which has its own rules that are filed with the Respondent, ERIE .COUNTY BOARD
o


OF ELECTIONS and NEW YORK STATE BOARD OF ELECTIONS.


8. The Respondent, EXECUTIVE COMMITTEE OF THE ERIE COUNTY


DEMOCRATIC COMMITTEE, is a duly authorized committee of the Respondent,


ERIE COUNTY DEMOCRATIC CO:MMITTEE, organized pursuant to its own rules


that, on or about July 13, 2013, purportedly met to authorize candidates by the


Democratic Party for the election to public offices to be voted on at the primary


election to be held on the 10th day of September, 2013 and at the general election, to


be held on the 5th day of November, 2013.


9. The Respondent, JEREMY J. ZELLNER, is the duly elected Chairman


of the Erie County Democratic Committee and purportedly presided over the


Executive Committee meeting held on July 13, 2013 wherein candidates were


purportedly nominated by the Democratic Party for election to public office.


10. The Respondent, DENNIS E. WARD, is the duly elected Secretary of


the Erie County Democratic Committee and purportedly acted as Secretary of the


Executive Committee meeting held on July 13, 2013 wherein candidates were


purportedly nominated by the Democratic Party for election to public office.


11. The purported certificate of authorization purports to nominate several


candidates for public office by the Democratic Party. A list of their names,


addresses and public office or party position sought is annexed hereto and made a


part hereof as "EXHIBIT B.


STATEMENT OF FACTS







12. On or about July 13, 2013, the Executive Committee of the Erie


County Democratic Committee allegedly convened and held a meeting to authorize


the designation of candidates for the nomination of the Democratic Party for various


public offices.


13. Each of the aforementioned Respondent-Candidates is not enrolled


members of the Democratic Party, but instead other parties recognized by the State


of New York. To appear on the Democratic Party ballot for the aforesaid offices, a


Certificate of Authorization, or commonly referred to as a Wilson-Pakula. A Wilson


Pakula is an authorization given by a political party to a candidate for public office


in the State of New York which allows a candidate not registered with that party to


run as its candidate in a given election.


14. At its meeting on July 13, 2013, pursuant to its rules and §16-120 of


the Election Law, the Executive Committee of the Erie County Democratic


Committee purportedly authorized candidates for office, in particular County


Legislator (4th and 6th Legislative District), Town Clerk in the Town of Aurora,


Town Highway Superintendent in the Town of Aurora, Supervisor in the Town of


Brant, Town Board member in the Town of Brant, Supervisor in the Town of


Colden, Town Councilman in the Town of Colden, Town Highway Superintendent in


the Town of Colden, Town Clerk in the Town of Evans, two Town Councilman seats


in the Town of Grand Island, Town Highway Superintendent in the Town of Grand


Island, Supervisor for the Town of Marilla, Town Councilman for the Town of


Marilla, Town Councilman for the Town of Newstead, and Town Councilman (2
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year term) in and for the Town of Orchard Park. Said authorization was signed by


the Respondent, JEREMY J. ZELLNER, in his capacity as Presiding Officer, and


DENNIS E. WARD, in his capacity of Secretary. Said authorization was signed on


July 15, 2013. A copy of said Certificate Authorization is annexed hereto and made


a part hereof as "EXIllBIT C",


15. Said Certificate of Authorization was mailed by the Respondent, ERIE


COUNTY DEMOCRATIC COMMITTEE. Said envelope containing the aforesaid


Certificate of Authorization is dated July 16, 2016. A copy of said envelope is


annexed hereto and made a part hereof as "EXHIBIT D".


ARGUMENT


The untimely filing of the aforesaid Certificate of Authorization


is a fatal defect and renders it invalid


16. Each year, the New York State Board of Elections promulgates a


political calendar that sets forth and makes reference to specific dates that control


the filing of certain instruments, such as a petition or authorization. These dates


are based upon the statutory provisions in effect at the time of publication. A copy


of said political calendar is annexed hereto and made a part hereof as "EXHIBIT E".


17. Pursuant to New York State Election Law and the aforementioned


political calendar, the last date to authorize designations was July 15, 2013. This is


consistent with Election Law §6-120(3) which provides that a certificate of


authorization "must be filed not later than four days after the last day to file the


designating petitions." Pursuant to the political calendar, the last day to file
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designating petitions was July 11, 2013. Thus, the last day to file the certificate of


authorization was to be July 15, 2013.


18. By evidence of the envelope bearing the post mark, the Respondent,


ERIE COUNTY DEMOCRATIC COMMITTEE, mailed said authorization on the


16th day of July, 2013. On its face, the certificate of authorization was mailed


subsequent to the deadline established by Election Law §6-120(3).


19. Pursuant to Election Law §1-106(1), "all papers sent by mail in an


envelope postmarked prior to midnight of the last day of filing shall be deemed


timely filed and acceptance for filing when received."


20. It is well established case law that the untimely filing of a certificate of


authorization is a "fatal defect" and the judiciary is foreclosed from fashioning any


exceptions. See Election Law §1-106(2); Amo v. Orange County Board of Elections,


286 A.D.2d 454, 730 N.Y.S.2d 249 (2nd Dept. 2001); Plunkett v. Mahoney, 76 N.Y.2d


848, 560 N.Y.S 2d 276 (1990); Matter of Hicks v. Eagan, 166 A.D.2d 735, 561


N.Y.S.2d 485 (1990).


21. In light of the well-established fatal error, it is error for a court to


grant leave to file a certificate of authorization nunc pro tunc or to permit any late


filing, notwithstanding any good faith excuse. Cosgrove v. Sunderland, 253 A.D.2d


504, 676 N.Y.S.2d 868 (2nd Dept. 1998).


22. Regardless of any sympathetic arguments, the court cannot allow any


exceptions. To relax the mandatory filing requirements would not only render the


various deadlines set forth in the Election Law as utterly meaningless, but it would
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also interject confusion and inequality into a process where the Legislature plainly


intended stability and uniformity to prevail. Matter of Esiason v. Washington


County Board of Elections, 220 A.D.2d 878,632 N.Y.S.2d 315 (3rd Dept. 1995). The


Court is not permitted to ignore the specific statutory mandate as set forth in


Election Law §1-106(2). In foreclosing the fashioning of exceptions, the Courts have


intended not to allow late filing on one instance and preclude it in another. To that


end, all late filings have been ruled untimely and invalid.


23. In light of the aforesaid authority and the plain VIew that the


aforementioned certificate of authorization was postmarked on July 16, 2013, a day


after the deadline so imposed by Election Law §6-120(3), the authorization is null


and void and must be ruled invalid.


24. Since under Election Law §6·120, the candidacy ofa non·party member


cannot be deemed viable without a valid certificate of authorization from a different


political party, it follows that the Democratic Party designating petitions of the


Respondent-candidates herein must be also invalidated.


25. Accordingly, the Court should grant the relief requested herein and


invalidate the certificate of authorization for the upcoming primary and general


elections, where applicable.


WHEREFORE, the Petitioners request that this Court grant there relief
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herein requested, to wit:


1. Invalidating the purported Democratic Party certificates of authorization as


well as the underlying designating petitions for each named Respondent-


candidates, and removing them as candidates for the September 10, 2013


primary election and November 5, 2013 general election, for the public offices


in their respective political subdivisions, located in the County of Erie and


State of New York, and as more particularly described in "Exhibit B" of the


Petitioner's papers; and


2. Directing the Respondent, ERIE COUNTY BOARD OF ELECTIONS, to


remove their names from the September 10, 2013 primary election and


November 5, 2013 general election ballots on all machines, absentee,


affidavit, emergency and other paper ballots; and


3. Granting the Petitioners such other, further and different relief as the Court


may deem just an appropriate; and it is further


DATED: Julyz;. 2013
Buffalo, New York


Emilio Colaiacovo, Esq.
Attorney for Petitioners
BOUVIER PARTNERSHIP LLP
350 Main Street
Suite 1400
Buffalo, New York 14202
(716) 856-1344








MIC'IL\EL A, SIRAGUSA


ERIE COmHY A TIORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTrvE


DEPARTMENT OF LAW


July 29, 2013


MICHELLE M. PARKER


FIRST A 'iSISTANTCOUNTY ATIORNEY


JEREMY C. T01H


SECOND ASSISTANT COUNTY AITORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Hoskins, Beth Lynne v. The Erie County
Society for the Prevention ofCruelty to
Animals ("Erie County SPCA "),
Matthew A. Albert, Individually and as
an Assistant District Attorney ofErie
County, et al.


Summons with Notice


Beth Lynne Hoskins


John P. Bartolomei
335 Buffalo Avenue
Niagara Falls, New York 14303


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Enclosure


By: Ik L-&Mc &-;L
Michelle M. Parker
First Assistant County Attorney
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NYSCEF DOC. NO 1
FILED: ERI COUNTY INDEX NO. 800198/2 13


RECEIVED NYSCEF: 03/18/2 13


SUMMONS WITH NOTICE
Index No.


Plaintiff,


R. KATE FITZGERALD


R. JEAN FELDMAN


TTHEW A. ALBERT, Individually and as
ssistant District Attorney of Erie County


MY HEWSON, Individually and as
am Manager ofthe Erie County SPCA


INA BROWNING, Individually and as
irector of Public Relations of the
rie County SPCA


lNDSEY M. STYBORSKI, Individually and
Coordinator for the Cruelty Investigation


epartment of the Erie County SPCA


Y JAWORSKI, Individually and as
imal Rescue Supervisor ofthe Erie


ounty SPCA


LEX COOKE, Individually and as a NYS
eace Officer with the Erie County SPCA


imal Cruelty Investigations Department


CHAEL ARMATYS, Individually and as
enior Investigator ofthe Erie County SPCA


AWRENCE F. ROBB, Individually and as
resident of the Erie County SPCA Board of Directors


ERffiCOUNTYSOCffiTYFORTHE
REVENTION OF CRUELTY TO
NIMALS (UERffiCOUNTY SPCA")


ARBARA S. CARR, Individually and as
xecutive Director of the Erie County SPCA


TATE OF NEW YORK: SUPREME COURT
OUNTY OF ERIE







DR. CHARLOTIE KING TUTU


MARK COOKE


PEGGY COOKE


FINIU SAYADOFF


CHRISTOPHER KANE


JEFF STACEY


BARBARA BOOTH


JOHN DOE, name and address unknown


JANE DOE, name and address unknown


DOE CORP., name and address unknown


DOE, LLC, name and address unknown


Defendants.


TO mE ABOVE NAMED DEFENDANTS:


YOU ARE SUMMONED to appear in this action by serving a Notice of Appearance or
Demand for Complaint on the Plaintiffwithin the time limits stated below.


VENUE: Erie County is designated as the county where this action will be tried because the
Plaintiff resides in that county.


TIME LIMITS TO APPEAR: If this summons is served by delivery to you personally within
New York State, you must appear within lWENTY (20) days after such deliver. If this
summons is not served by delivery to you personally within New York State, you must appear
within THIRTY (30) days after service is complete. .


NATURE OF ACTION:


1. Fraud
2. Defamation
3. Product Disparagement







4. Unfair Competition
5. Tortious Interference with Prospective Economic Relations
6. Tortious Interference with Prospective Business Advantage
7. Violation of Statute
8. Abuse ofProcess
9. Intentional Infliction of Emotional Distress
10. Negligent Infliction ofEmotional Distress
11. Abuse ofCivil Process
12. Conversion
13. Trespass
14. Forcible Trespass
15. Civil Assault
16. Interference with Right of Privacy
17. Malicious Prosecution
18. Prima Facie Tort
19. Conspiracy to Commit Fraud
20. Conspiracy to Commit Defamation
21. Conspiracy to Commit Product Disparagement
22. Conspiracy to Commit Unfair Competition
23. Conspiracy to Commit Tortious IIiterference with Prospective Economic Relations
24. Conspiracy to Commit Tortious Interference with Prospective Business Advantage
25. Conspiracy to Commit Violation ofStatute
26. Conspiracy to Commit Abuse ofProcess
27. Conspiracy to Commit Intentional Infliction ofEmotional Distress
28. Conspiracy to Commit Negligent Infliction ofEmotional Distress
29. Conspiracy to Commit Abuse ofCivil Process
30. Conspiracy to Commit Conversion
31. Conspiracy to Commit Trespass
32. Conspiracy to Commit Forcible Trespass
33. Conspiracy to Commit Civil Assault
34. Conspiracy to Commit Interference with Right of Privacy
35. Conspiracy to Commit Malicious Prosecution
36. Conspiracy to Commit Prima Facie Tort
37. Aiding and Abetting Fraud
38. Aiding and Abetting Defamation
39. Aiding and Abetting Product Disparagement
40. Aiding and Abetting Unfair Competition
41. Aiding and Abetting Tortious Interference with Prospective Economic Relations
42. Aiding and Abetting Tortious Interference with Prospective Business Advantage
43. Aiding and Abetting Violation of Statute
44. Aiding and Abetting Abuse of Process
45. Aiding and Abetting Intentional Infliction ofEmotional Distress
46. Aiding and Abetting Negligent Infliction ofEmotional Distress
47. Aiding and Abetting Abuse ofCivil Process
48. Aiding and Abetting Conversion
49. Aiding and Abetting Trespass
50. Aiding and Abetting Forcible Trespass
51. Aiding and Abetting Civil Assault







52. Aiding and Abetting Interference with Right ofPrivacy
53. Aiding and Abetting Malicious Prosecution
54. Aiding and Abetting Prima Facie Tort
55. Fraud: Punitive Damages
56. Defamation: Punitive Damages
57. Product Disparagement: Punitive Damages
58. Unfair Competition: Punitive Damages
59. Tortious Interference with Prospective Economic Relations: Punitive Damages
60. Tortious Interference with Prospective Business Advantage: Punitive Damages
61. Violation of Statute: Punitive Damages
62. Abuse ofProcess: Punitive Damages
63. Intentional Infliction ofEmotional Distress: Punitive Damages
64. Negligent Infliction ofEmotional Distress: Punitive Damages
65. Abuse ofCivil Process: Punitive Damages
66. Conversion: Punitive Damages
67. Trespass: Punitive Damages
68. Forcible Trespass: Punitive Damages
69. Civil Assault: Punitive Damages
70. Interference with Right of Privacy: Punitive Damages
71. Malicious Prosecution: Punitive Damages
72. Prima Facie Tort: Punitive Damages
73. Fraud: Injunctive Relief
74. Defamation: Injunctive Relief
75. Product Disparagement: Injunctive Relief
76. Unfair Competition: Injunctive Relief
77. Tortious Interference with Prospective Economic Relations: Injunctive Relief
78. Tortious Interference with Prospective Business Advantage: Injunctive Relief
79. Violation ofStatute: Injunctive Relief
80. Abuse ofProcess: Injunctive Relief
81. Intentional Infliction of Emotional Distress: Injunctive Relief
82. Negligent Infliction ofEmotional Distress: Injunctive Relief
83. Abuse ofCivil Process: Injunctive Relief
84. Conversion: Injunctive Relief
85. Trespass: Injunctive Relief
86. Forcible Trespass: Injunctive Relief
87. Civil Assault: Injunctive Relief
88. Interference with Right of Privacy: Injunctive Relief
89. Malicious Prosecution: Injunctive Relief
90. Prima Facie Tort: Injunctive Relief


RELIEF SOUGHT: The Plaintiff requests the following award and judgment against each and
all of the Defendants, individually and jointly and separately:


1. On the first cause ofaction for Fraud, the sum ofTen Million Dollars
2. On the second cause ofaction for Defamation, the swn ofTwenty Million Dollars
3. On the third cause ofaction for Product Disparagement, the sum of Five Million Dollars
4. On the fourth cause ofaction for Unfair Competition, the sum of Five Million Dollars







5. On the fifth cause of action for Tortious Interference with Prospective Economic
Relations, the sum ofTwenty Million Dollars


6. On the sixth cause of action for Tortious Interference with Prospective Business
Advantage, the sum ofTwenty Million Dollars


7. On the seventh cause of action for Violation of Statute, the sum of Twenty Million
Dollars


8. On the eighth cause ofaction for Abuse ofProcess, the sum of Twenty Million Dollars
9. On the ninth cause of action for Intentional Infliction of Emotional Distress, the sum of


Fifty Million Dollars .
10. On the tenth cause ofaction for Negligent Infliction ofEmotional Distress, the sum of


Fifty Million Dollars
11. On the eleventh cause of action for Abuse of Civil Process, the sum of Fifty Million


Dollars
12. For the twelfth cause ofaction for Conversion, the sum ofTwenty Million Dollars
13. For the thirteenth cause ofaction for Trespass, the sum ofFive Million Dollars
14. For the fourteenth cause of action for Forcible Trespass, the sum of Fifteen Million


Dollars
15. For the fifteenth cause ofaction for Civil Assault, the sum ofFifteen Million Dollars
16. For the sixteenth cause of action for Interference with Right of Privacy, the sum of


Twenty Million Dollars .
17. For the seventeenth cause of action for Malicious Prosecution, the sum of Fifty Million


Dollars
18. For the eighteenth cause ofaction for Prima Facie Tort, the sum ofFifty Million Dollars
19. For the nineteenth cause of action for Conspiracy to Commit Fraud, the sum of Ten


Million Dollars
20. For the twentieth cause of action for Conspiracy to Commit Defamation, the sum of


Twenty Million Dollars
21. For the twenty-first cause of action for Conspiracy to Commit Product Disparagement,


the sum ofFive Million Dollars
22. For the twenty-second cause ofaction for Conspiracy to Commit Unfair Competition, the


sum of Five Million Dollars
23. For the twenty-third cause of action for Conspiracy to Commit Tortious Interference with


Prospective Economic Relations, the sum. ofTwenty Million Dollars
24. For the twenty-fourth cause of action for Conspiracy to Commit Tortious Interference


with Prospective Business Advantage, the sum ofTwenty Million Dollars
25. For the twenty-fifth cause of action for Conspiracy to Commit Violation of Statute, the


sum ofTwenty Million Dollars
26. For the twenty-sixth cause of action for Conspiracy to Commit Abuse of Civil Process,


the sum ofTwenty Million Dollars
27. For the twenty-seventh cause ofaction for Conspiracy to Commit Intentional Infliction of


Emotional Distress, the sum of Fifty Million Dollars
28. For the twenty-eighth cause of action for Conspiracy to Commit Negligent Infliction of


Emotional Distress, the sum of Fifty Million Dollars
29. For the twenty-ninth cause of action for Conspiracy to Commit Abuse of Civil Process,


the sum ofTwenty Million Dollars
30. For the thirtieth cause of action for Conspiracy to Commit Conversion, the sum of


Twenty Million Dollars







31. For the thirty-first cause of action for Conspiracy to Commit Trespass, the sum of Five
Million Dollars


32. For the thirty-second cause of action for Conspiracy to Commit Forcible Trespass, the
sum ofFifteen Million Dollars


33. For the thirty-third cause of action for Conspiracy to Commit Civil Assault, the sum of
Fifteen Million Dollars .


34. For the thirty-fourth cause of action for Conspiracy to Commit Interference with Right of
Privacy, the sum ofTwenty Million Dollars


35. For the thirty-fifth cause of action for Conspiracy to Commit Malicious Prosecution, the
sum ofFifty Million Dollars


36. For the thirty-sixth cause of action for Conspiracy to Commit Prima Facie Tort, the sum
ofFifty Million Dollars


37. For the thirty-seventh cause of action for Aiding and Abetting Fraud, the sum of Ten
Million Dollars


38. For the thirty-eighth cause of action for Aiding and Abetting Defamation, the sum of
Twenty Million Dollars


39. For the thirty-ninth cause of action for Aiding and Abetting Product Disparagement, the
sum of Five Million Dollars .


40. For the fortieth cause of action for Aiding and Abetting Unfair Competition, the sum of
Five Million Dollars


41. For the forty-first cause of action for Aiding and Abetting Tortious Interference with
Prospective Economic Relations, the sum ofTwenty Million Dollars


42. For the forty-second cause of action for Aiding and Abetting Tortious Interference with
Prospective Business Advantage, the sum ofTwenty Million Dollars


43. For the forty-third cause of action for Aiding and Abetting Violation of Statute, the sum
ofTwenty Million Dollars


44. For the forty-fourth cause ofaction for Aiding and Abetting Abuse ofProcess, the sum of
Twenty Million Dollars


45. For the forty-fifth cause of action for Aiding and Abetting Intentional Infliction of
Emotional Distress, the sum ofFifty Million Dollars


46. For the forty-sixth cause of action for Aiding and Abetting Negligent Infliction of
Emotional Distress, the sum ofFifty Million Dollars


47. For the forty-seventh cause of action for Aiding and Abetting Abuse of Civil Process, the
sum ofTwenty Million Dollars


48. For the forty-eighth cause of action for Aiding and Abetting Conversion, the sum of
Twenty Million Dollars


49. For the forty-ninth cause of action for Aiding and Abetting Trespass, the sum of Five
Million Dollars


50. For the fiftieth cause of action for Aiding and Abetting Forcible Trespass, the sum of
Fifteen Million Dollars


51. For the fifty-first cause of action for Aiding and Abetting Civil Assault, the sum of
Fifteen Million Dollars


52. For the fifty-second cause of action for Aiding and Abetting Interference with Right of
Privacy, the sum ofTwenty Million Dollars


53. For the fifty-third cause of action for Aiding and Abetting Malicious Prosecution, the
sum ofFifty Million Dollars


54. For the fifty-fourth cause of action for Aiding and Abetting Prima Facie Tort, the sum of
Fifty Million Dollars







55. For the fifty-fifth cause of action for Fraud: Punitive Damages, the sum of Fifty Million
Dollars


56. For the fifty-sixth cause of action for Defamation: Punitive Damages, the sum of Fifty
Million Dollars


57. For the fifty-seventh cause of action for Product Disparagement: Punitive Damages, the
sum ofFifty Million Dollars


58. For the fifty-eighth cause of action for Unfair Competition: Punitive Damages, the sum
ofFifty Million Dollars


59. For the fifty-ninth cause of action for Tortious Interference with Prospective Economic
Relations: Punitive Damages, the sum ofFifty Million Dollars


60. For the sixtieth cause of action for Tortious Interference with Prospective Business
Advantage: Punitive Damages, the sum ofFifty Million Dollars


61. For the sixty-first cause of action for Violation of Statute: Punitive Damages, the sum of
Fifty Million Dollars


62. For the sixty-second cause of action for Abuse of Process: Punitive Damages, the sum of
Fifty Million Dollars


63. For the sixty-third cause of action 'for Intentional Infliction of Emotional Distress:
Punitive Damages, the sum of Fifty Million Dollars


64. For the sixty-fourth cause of action for Negligent Infliction of Emotional Distress:
Punitive Damages, the sum of Fifty Million Dollars


65. For the sixty-fifth cause of action for Abuse ofCivil Process: Punitive Damages, the
sum of Fifty Million Dollars


66. For the sixty-sixth cause of action for Conversion: Punitive Damages, the sum of Fifty
Million Dollars


67. For the sixty-seventh cause of action for Trespass: Punitive Damages, the sum of Fifty
Million Dollars


68. For the sixty-eighth cause of action for Forcible Trespass: Punitive Damages, the sum of
Fifty Million Dollars


69. For the sixty-ninth cause of action for Civil Assault: Punitive Damages, the sum of Fifty
Million Dollars


70. For the seventieth cause of action for Interference with Right of Privacy: Punitive
Damages, the sum ofFifty Million Dollars


71. For the seventy-first cause of action for Malicious Prosecution: Punitive Damages, the
sum of Fifty Million Dollars


72. For the seventy-second cause of action for Prima Facie Tort: Punitive Damages, the sum
ofFifty Million Dollars


73. For the seventy-third cause of action for Fraud: Injunctive Relief, to cease and desist and
refrain from future fraudulent activities in the seizure and possession ofPlaintiff's horses.


74. For the seventy-fourth cause of action for Defamation: Injunctive Relief, to cease and
desist from making any further defamatory statements regarding Plaintiff and her
business activities.


75. For the seventy-fifth cause of action for Product Disparagement: Injunctive Relief, to
cease and desist further product disparagement activities.


76. For the seventy-sixth cause of action for Unfair Competition: Injunctive Relief, to cease
and desist any further unfair competitionactivities.


77. For the seventy-seventh cause of action for Tortious Interference with Prospective
Economic Relations: Injunctive Relief, to cease and desist such activities.







78. For the seventy-eighth cause of action for Tortious Interference with Prospective
Business Advantage: Injunctive Relief, to cease and desist such activities.


79. For the seventy-ninth cause of action for Violation of Statute: Injunctive Relief, to cease
and desist such activities.


80. For the eightieth cause of action for Abuse of Process: Injunctive Relief, to cease and
desist such activities. .


81. For the eighty-first cause of action for Intentional Infliction of Emotional Distress:
Injunctive Relief, to cease and desist such activities.


82. For the eighty-second cause of action for Negligent Infliction of Emotional Distress:
Injunctive Relief, to cease and desist such activities,


83. For the eighty-third cause ofaction for Abuse ofCivil Process: Injunctive Relief , to
cease and desist such activities.


84. For the eighty-fourth cause of action for Conversion: Injunctive Relief, to return seized
horses and return extorted funds.


85. For the eighty-fifth cause of action for Trespass: Injunctive Relief, to cease and desist
from any further entry upon the lands of the Plaintiff.


86. For the eighty-sixth cause of action for Forcible Trespass: Injunctive Relief, to cease and
desist from any further entry upon the lands ofthe Plaintiff.


87. For the eighty-seventh cause of action for Civil Assault: Injunctive Relief, to cease and
desist verbal abuse against the Plaintiff, to discontinue any and all such activities and to
return all funds paid by the Plaintiff to the SPCA as security. .


88. For the eighty-eighth cause of action for Interference with Right of Privacy: Injunctive
Relief, to cease and desist any further activities that interfere with the Plaintiff and to
discontinue any prosecution of the Plaintiff.


89. For the eighty-ninth cause of action for Malicious Prosecution: Injunctive Relief, to
cease and desist any further activities that interfere with the Plaintiff and to discontinue
any prosecution of the Plaintiff.


90. For the ninetieth cause of action for Prima Facie Tort: Injunctive Relief, to cease and
desist such activities.


IF YOU FAIL TO APPEAR within the time stated, default judgment may be entered against
you in the amount of $2,175,000,000 plus an additional amount per day ofSl,OOO,OOO for each
day from March 18, 2013 through the date of entry of judgment, together with interest, costs,
disbursements, attorneys' fees, and such other relief the Court may deem proper.


Dated: March 18,2013
Niagara Falls, New York







NYSC~F DOC. N 1
FILED: ERI COUNTY INDEX NO. 80019~/ 013


RECEIVED NYSCEF: 03/18/2013


.
STATE OF NEW YORK: SUPREME COURT
COUNTY OF ERIE


BETII LYNNEHOSKINS,as Mother
and Natural Guardianof an unnamed
infant hereindesignated as "Infant X"


Plaintiff,
VS.


TIm ERIE COUNTYSOCIETYFOR THE
PREVENTION OF CRUELTY TO
ANIMALS ("ERIE COUNTYSPCA'')


BARBARAS. CARR, Individually and as
Executive Directorof the Erie CountySPCA


LINDSEYM. STYBORSKI, Individuallyand
as Coordinator for the Cruelty Investigation
Departmentof the Erie County SPCA


AMY JAWORSKI. Individually and as
Animal Rescue Supervisorof the Erie
CountySPCA


ALEX COOKE,Individually and as a NYS
Peace Officer with the Erie CountySPCA
Animal Cruelty Investigations Department


AMY HEWSON,Individually and as
Bam Managerof the Erie CountySPCA


MICHAELARMATYS, Individuallyand as
Senior Investigatorof the Erie County SPCA


GINA BROWNING, Individuallyand as
DirectorofPublicRelationsof the
Erie County SPCA


SUMMONS WITH NOTICE
Index.No.


LAWRENCE F. ROBB, Individually and as
Presidentof the Erie County SPCA Board of Directors


MAITHEW A. ALBERT, Individually and as
AssistantDistrict Attorney of Erie County


DR. JEAN FELDMAN







DR. KATE FITZGERALD


DR. CHARLOTfE KING TUTIJ


MARK COOKE


PEGGY COOKE


FINIU SAYADOFF


CHRISTOPHER KANE


JEFF STACEY


BARBARA BOOm


JOHN DOE, name and address unknown


JANE DOE, name and address unknown


DOE CORP., name and address unknown


DOE, LLC, name and address unknown


Defendants.


TO THE ABOVE NAMED DEFENDANTS:


YOU ARE SUMMONED to appear in this action by serving a Notice of Appearance or
Demand for Complaint on the Plaintiff within the time limits stated below.


VENUE: Erie County is designated as the county where this action will be tried because the
Plaintiff resides in that county.


TIME LIMITS TO APPEAR: If this summons is served by delivery to you personally within
New York State, you must appear within TWENTY (20) days after' such deliver. If this
summons is not served by delivery to you personally within New York State, you must appear
within TIllRTY (30) days after service is complete.


NATURE OF ACTION:


1. Intentional Infliction of Emotional Distress







2. Negligent Infliction ofEmotional Distress
3. Civil Assault
4. Conspiracy to Commit Intentional Infliction of Emotional Distress
5. Conspiracy to Commit Negligent Infliction ofEmotional Distress
6. Conspiracy to Commit Civil Assault
7. Aiding and Abetting Intentional Infliction ofEmotional Distress
8. Aiding and Abetting Negligent Infliction ofEmotional Distress
9. Aiding and Abetting Civil Assault
10. Intentional Infliction ofEmotional Distress: Punitive Damages
11. Negligent Infliction ofEmotional Distress: Punitive Damages
12. Civil Assault: Punitive Damages
13. Intentional Infliction ofEmotional Distress: Injunctive Relief
14. Negligent Infliction of Emotional Distress: Injunctive Relief
15. Civil Assault: Injunctive Relief


RELIEF SOUGHT: The Plaintiff requests the following award and judgment against each and
all ofthe Defendants, individually andjointly and separately: .


1. On the first cause of action for Intentional Infliction of Emotional Distress, the sum of
Five Million Dollars


2. On the second cause of action for Negligent Infliction of Emotional Distress, the sum of
Five Million Dollars


3. On the third cause ofaction for Civil Assault, the sum ofFifteen Million Dollars
4. On the fourth cause of action for Conspiracy to Commit Intentional Infliction of


Emotional Distress, the sum of Five Million Dollars
5. On the fifth cause of action for Conspiracy to Commit Negligent Infliction of Emotional


Distress, the sum of Five Million Dollars
6. On the sixth cause of action for Conspiracy to Commit Civil Assault, the sum of Fifteen


Million Dollars
7. On the seventh cause of action for Aiding and Abetting Intentional Infliction of


Emotional Distress, the sum ofFive Million Dollars
8. For the eighth cause of action for Aiding and Abetting Negligent Infliction of Emotional


Distress, the sum ofFive Million Dollars
9. On the ninth cause ,of action for Aiding and Abetting Civil Assault, the sum of Five


Million Dollars
10. On the tenth cause of action for Intentional Infliction of Emotional Distress: Punitive


Damages, the sum ofTen Million Dollars
11. For the eleventh cause of action for Negligent Infliction of Emotional Distress: Punitiye


Damages, the sum ofTen Million Dollars
12. On the twelfth cause of action for Civil Assault: Punitive Damages, the sum of Ten


Million Dollars
13. On the thirteenth cause of action for Intentional Infliction of Emotional Distress:


Injunctive Relief, to cease and desist such activities.
14. On the fourteenth cause of action for Negligent Infliction of Emotional Distress:


Injunctive Relief, to cease and desist such activities.
15. On the fifteenth cause of action for Civil Assault: Injunctive Relief, to cease and desist


verbal abuse against the Plaintiffand her mother, Beth Hoskins.







IF YOU FAIL TO APPEAR within the time stated, default judgment may be entered against
you in the amount of $95,000,000 plus an additional amount of $100,000 per day for each day
from March 18, 2013 through the date of entry of judgment, together with interest, costs.
disbursements, attorneys' fees. and such other relief the Court may deem proper.


Dated: March 18,2013
Niagara Falls. New York








MICIL<\.EL A. S IRAGUSA


ERIE COUNTY ATTORKEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


July 18,2013


MICHELLE M. PARKER


FIRST AsSISTANTCOUl'<TY ATTORNEY


JER~V1) C. Tom
SECOND ASS ISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Medical Care ofWestern New York,
a/a/o Brown, Jeffrey v. Erie County


Summons with Notice


Medical Care of WNY
656 Elmwood Avenue
Buffalo, New York 14222


Daniel Morris, Esq.
The Morris Law Firm, P .C.
40 North Forest Road
Williamsville, New York 14221


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld


Enc.


By: ~-~PA<L
Michelle M. Parker
First Assistant County Attorney


')5 F R \ . " l iN S IRf,f r, ROOM 1 63~. 13l: FF,\I.o. N LW YORK 14 1 0 2 P IIO'lE: (7 161 85X-2:!OO - WWW.ERIl:.t ;()V
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File No.: 13-7255


CITY OF BUFFALO
BUFFALO CITY COURT: COUNTY OF ERIE


SUMMONS SERVED WITH
COMPLAINT


MEDICAL CARE OF WESTERN NEW
YORK. ala/o JEFFREY BROWN
656 ElmwoodAvenue
Buffalo, NY 14222


Plaintiff Index No.: 350 7 ,'r3
v.


This paperreceived at the
Erie C,.QlJI?ty Attorney's Office
from.,)Dl'Io c.e.\t>t t.) 0 on I


the \1-'" day of..1u 201;'


}-jIo--+F--fTlr.l •


Defendant


ERIECOUNTY
69 Delaware Avenue
Suite 300
Buffalo, NY 14202


TO THE ABOVE NAMED DEFENDANT:


YOU ARE HEREBY SUMMONEDAND REQUIRED to serve upon the plaintiffs
attorneys, at the address stated below, a written Answer to the attached Complaint.


If this Summons is not personally delivered to you within the State of New York, you
must respond within thirty (30) days after service is complete, as provided by law.


If you do not respond to the attached Complaint within the time limitation stated above a
Judgment will be entered against you, by default for the relief demanded in the Complaint,
without further notice to you.


This action is brought in the City of Buffalo because defendant conducts business within


:::~: Thursday, May 9, 2013 ,i'I~//;j]
D el ~ oms, q.
The Morris Law Firm, P.C.
40 North Forest Road
Williamsville, NY 14221


.,./ '1' ; ", l '
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File No.: 13w7255


CITY OF BUFFALO
BUFFALO CITY COURT: COUNTY OF ERIE


MEDICAL CARE OF WESTERN NEW
YORKala/oJEFFREY BROWN


COMPLAINT
Plaintiff


Index No.:
v.


ERIE COUNTY


Defendant


Plaintiff, complaining of Defendant, shows to the Court and alleges:


AS AND FOR A FIRST CAUSE OF ACTION


1. Plaintiff-Assignor was injured in an automobile accident on March 17,2007.


2. Defendant is an insurance company licensed to do business in the State ofNew


York.


3. Defendant transacts business in the City of Buffalo.


4. At the time of the accident there existed an insurance policy containing benefits


under the New York State NowFault Law issued by Defendant.


5. One of the benefits was payment of health service expenses.


6. As a result of the aforementioned accident, Defendant was obligated to provide


No-Fault benefits to JEFFREY BROWN.


7. By denying payment for those services that are the subject of this lawsuit the


Defendant has acted in bad faith.


8. MEDICAL CARE OF WESTERN NEW YORK is authorized to provide health


services in the State of New York.


9.


BROWN.


10.


11.


MEDICAL CARE OF WESTERN NEW YORK is the assignee of JEFFREY


Plaintiff-Assignee rendered necessary health services to the Assignor.


The attached bills 8* :fw'~ 5.1T'\cij rJdisue.


. \ .J.~. ~ ( ' I- -


i
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File No.: 13-7255


12. Said bill or bills was submitted together with the proper No-Fault verification


forms.


13. Said bill or bills was submitted to Defendant within the time period required by


law.


14. There has been no payment of said bill, and the full amount remains outstanding.


15. Plaintiff-Assignee is entitled to payment of the bill, statutory interest at the rate of


two percent (2%) per month pursuant to 11 NYCRR 65-3.9 until the amount due is paid in full


computed from thirty days after the date the claim was submitted to Defendant.


16. Plaintiff-Assignee hired the law finn ofThe Morris Law Finn, P.C., to collect the


above overdue No-Fault benefits and is entitled to recover attorney's fees pursuant to 11


NYCRR 65-4.6 calculated at twenty percent (20%) of the overdue claim and statutory interest


thereupon, with a minimum fee of eighty dollars ($80.00)


WHEREFORE, Plaintiff demands judgment against Defendant for the payment of the


bills in full totaling $187.47 and interest and for attorney's fees in under the applicable statutes


together with the costs and disbursements of this action. ,1


DATE: May 9, 2013 Cl !Alt/at)
Daniel Morris, Esq.
The Morris Law Finn, P.C.
40 North Forest Road
Williamsville, NY 14221
Phone: (716) 839-7777
Fax: (716) 633-2878


9I :ZI'·H 9I HW EIOZ


' ." " ' 11·1( (
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p Fes ADMINISTRATORS we


PO BOX 1218.. ,(f5OOJ
MEALTH INSURANCE CLAIM FORM
APPROVEO BV NAnONAL UNIFORM CLAIM COMMlnEE 08105


-rn P1CA


WILLIAMSVILLB, NY 14231


PICAI!!


4. IN~ NAME(lasl Nnme, FI.sl Name. Mi<lcJla l"'fIall


la INSURfO'!l '.0. NUMBER
7A66886


IF. , Program in lIem I)


d. INSURANCE PlAN NAME OR PROGRAM NAME IOd REsERVED FOR LOCAl.USE


SEX


-rELEPHO~JE (Induda AIlI. Cocl8)


i ( )
1\ INSURED'S ?OLICYGROUP OH FCCA NUMBER


CITySAMB


il. INSURED'S DATEOF BIRTH
)lI 10lt 11 9'74


1 1N!ID ADDRESS INo.. Slrellli


b EMPLOYER'S NAME OR SCHOOL NAME


cJ IS THERE ANOTHER HEALTH BENEATPLAN7o VES ~ NO " yn. /8lum 10Ind comptl,e ~em 9 a-d.


e. INSURANCE PLAN NAME ORPRQGMM NAMEres ADMIHISTRATORS He
I-==""","~~:-:-::-=====-----


E .r-! FuN-T1m10 PaIl-TimeD
mplayed U Siudenl Sluchlnl


10. IS PATIENl'S CONDITION RELATED TO:


8. PATIENT STATUS


SingleD Man1edD olnel~


Ii PATIENTRElATIONSHIP TO INSURED


sen~ Spouse 0 C/Iid0 ou""D
5. PATiENTS ADDRESS (Na . Sl/ell1)


46 MARHB RD


• CITY IS'!:vTEI BUFFALO ...
i


Z'P1COUE.. 5 ITEL~HONE lIndude A,ea COdeI
t UJ. (11, 5702483


~IiI. OTHERINSURED S NAME (Last Name. FlnI Name, Middle In~;.l)


~ id . OTHERINSUREDS POliCY OA GROUP NUMBER a. EMPI.OYMENT? (Cutll!nl nr Preu10Ulll


~I I DYES ~NO
;;:l""'b-=O=TI-l-:::E==R""'I':":N"'SU"'R:::eo='S":D:-:-A=TE""'O"'F""'S::cIR::::TH=----S-E-X------1 b, AUTO ACCIDENT'I PLACE (Slale,


. MIA; 00: yy I -n FD ~YES DNO L-J
i c, EMPLOYER'S NAME ORSCHOOL NAME e OTHER ,l,CCIDENT1


! DYES rJNO


READ BACK OFFORMBEfORE COMPLETING I SIGNING THIS,.ORM.
'2 PAf\ENrS OR AUTHORIZED PERSCltrS SIGNATURE I aulhollze till I8IeIl5ll01anymldloal a' other infolmellon ne"eSlary
~:esa lhIscle"", I alia requell paymlnl or gavlmmenl benlm. elthe, 10mysetl01 /I) the perty who llCC.als anignmenl


13.INSUREO'S OR ",UTHORI1ED PERSON'S SIGNATURE I aulhonze
paymllll1 of _al h<tnefils 10 ,he undtHs'lll'.d physldan a, suppUer for
oeivfcea tlescnbed below


SIGHATURB OM FILS


23. "RIOR AUTHORIZATIONNUMBER


11122010


31.. .•


8U 9


SIGNED


16, DATES PATIENT UNABlE TO WORK IN CURRENT OCCUPATION
MM I DO I YY MM I DO I YY


FROM " TO I •


I ~+ 18. HOSPITALlZAnON DATES RELATEO TO CURRENT SERVICES


1
-7
7
b'=- N-Pl ----------- ----------- "1M I DO I YY 101M I DO I VI'


FROM " TO I I


20 ~j~::LAB[j N~ I S CHARGE~ !


22. MEDICAID RESUBMISSION
CODE I ORIGINAL REF NO


DATE


15 IF PAnENT HAS HADSAME ORSIMILAR IUNESS,
GIVEFIRST DATE 101M I DO I 1'1'


I I


SIGNATURB OR FILS


MS·1500 (08105)


112 34 I


I


1
12 34


I
I


IOIAG~SISI' POINTER


,1234 I97110 I I I, I .
9712' I • I I


I . I


97110
I


I I I
I I


I I 1


97124
I I


99214 I I ,
I


,
I ! !


I
,
,


4. L
D. PROCEDURES, SERVICES, OR SUPPLIES


(E_a1aln UnusualCin:uIl'lSIanr.811


~l>TJU"D"''' I MOOIFII'R


I


YY I=I~~ I
lL 12, 1O, 11 12 ,


I I , I


1.L 12. 10, 11 12 I. 1 I


11 29. 10, 11 29.. .
I , . ,


11 29 , 10
1


U 29... . I I .
02 07 : 111 02 07·


I 1
! ! I


n ... ,


1
i
l 10 1 111 1 M --- --1-U4-40gg-!U----I


I I I.. ~':J I
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File No.: 13-7255.


CITYOF BUFFALO
BUFFALO CITY COURT: COUNTYOF ERIE


MEDICAL CARE OF WESTERN NEW
YORKa/a/o JEFFREY BROWN


Plaintiff


v.


ERIE COUNTY


Defendant


SUMMONS SERVED WITH
COMPLAINT


Index No.:


The Morris Law Finn, p.e.
40 North Forest Road


Williamsville, NY 14221
Phone: (716) 839-7777


Fax: (716)633-2878


f] I :.?I 1,,-/
IJ I ,(VJ,f tlOl
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MICHAEL A. SIRAGUSA


ERIE COUNTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


July 29,2013


MI CHFLI.E M. PARKER


FIRST AS~ISTA:-IT CO UNTY ATTORN EY


JE.REMY C. T OTH


SECOND A SSISTANr C OUNTY A nORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


New York State Committee ofthe
Independence Party, et al. v. Ralph M.
Mohr and Dennis E. Ward,
Commissioners ofand Constituting the
Erie County Board ofElections, et al.


Order to Show Cause


New York State Committee of the
Independence Party


Jeffrey T. Bochiechio, Esq.
Main Place Tower
350 Main Street, Suite 1400
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP :dld
Enclosure


By: Db'~ Pc.A/~
Michelle M. Parker
First Assistant County Attorney


l):'i FR \ :"/f\I IN S I U T . RC}()\l 1634, B lJf F.\ 1o . :-.JEW YOIU' 1 4 202 - PHO~ ~.: (7I hl X511-2:!()() - WW W.F.HU:.{ ;O\







· .
At a Special Term of'thc Supreme Court held in and fur
the County ofErie. at the courthouse thereof in the Cit),
of Buffalo, New York. on the 231d day of July. 2013.


PRESENT: nox. ':)IA-NE. Y. ~ et:l'l.. , N
Justice Presiding


STATE OF NEW YORK
SUPREME COURT: COUNTY OF ALAANY
In the Maller of the Application of


NEW YORK STATE COMMITTEE OFTHf.
INDEPENDENCE PARTY.


EXECUTI\'E COMMITTEE OF TilE NEW
YORK STATE COMMITTEE OF THE
INDEPENDENCE PARTY,


FRANK M. MarKA Y, Chairman of the New York
State Committee of the Independence Part)'


WIl.LlAM BOCARDT. Secretary ofthc New York
State Committee of the Independence Party


and


PATRICK J. K[EM. a candidate aggrieved
Petitioners


ORDER TO SHOW CAUSE


Index No.:


Justice Assigned:
I-Ion.


-"\ ,. ... ;,'"'U' r ~t j U 'I •'..1 l - ~ .,


Orall\rgull1cnt Regue~ted


RAl.PH M. MOHR and DENNIS E. WARD.
Commissioners of and constituting the Erie County
Board of Elections.


This paper received at the .//~( .'
Erie County DJnr(~ of Election's Offic~:\ \ n.\)


I ' t '-l<


From5am<.;S " , 7 \,
An the 'IU ":" ', " 'j" '~ /':1. -'0 J-J,
~ ...; 1.", .J&.-f- '.'~';' " .J..L~-:-:[_,-:_,"_ k L~


f. ",_l.J1..__ --"lID


KENNETH R. WAl.SH. purported Secretary, of an
authorization meeting asserted to have been conducted
on the 171h day of April. 2013. and elected state
commiuec member,


Respondents


NEW YORK STATE BOARD OF El.ECTIONS.


MARY ROSE GAUGHAN. purported Presiding
Officer of an authorization meeting asserted to havebeen
conducted on the 17" day of April. 2013. and elected
state committee member,


PATRICK J. HUMISTON, CHRISTINE M.
SAGNIBENE, RICHARD t, wout, JOANNE A.
SCHUl.TZ, ANTHON\' J. MINCAREl.l.1 and
El.AINA M. MONTE. who together with respondents
Mary Rose Gaughan and Kenneth R. Walsh comprise
the interim county organization in the County of Erie.


JANIS A. COl.ARUSSO, LYNMARIE PIfILlIPS
and RONALD R. FRASER. Candidates.


INDEPENDENCE PART\' or ERIE COUNTY.


and


INTERIM COUNT\, COMMITTEE OFTHE
INDEPENDENCE PARTY







• I


t 'pon thc annexed petition, dul) verified Ihe :!("I' day of July. ~(II O. thc exhibits annexed thereto.the rules and


resolutions of the New York State Conuniucc (If the Independence Party, and upon all the papers and proceedings


heretofore had herein. it is


ORDERED that respondents herein show cause before this Court at a special term thereof. to he held lit the


cnurthousc locatcd at 50 Del.o/h...."'ltc: A-c.C". ;)"...?,( S 2 intheCit)ufBuffalo.
cs t- ,4 1-1


New York on the s: day of August. ~O 13 at (I o'clock of that day. or as soon thereafter as counsel


may be heard, "h)' a judgment and order should not I'll' made and entered herein: (i) declaring petitioner Executive


Committee of the New York State Committeeof the Independence Part) to be the sole and exclusive allthorit) for the


issuance of Independence Part)" nominations. authorizations, substitutions or cross endorsements of candidates fur


election to public office in Eric County: (ii) enjoining respondent boards of elections from giving force and effect to


purported certificates of nominations. authorizations. substitutions or cross endorsements of candidates for election to


public office in Eric Ctlunt) issued in contravention to the rules and resohnions (If the New York State Cornmiuce of


the Independence Party:(iii) declaring the three separate certificates of authorization filed on or about the 15'1. da)' of


July, :013 with respondent Erie County Board of Elections \\ hich had been executed by respondents Mary Rose


Gaughan and Kenneth R. Walsh. as Presiding Officer and Secreta!')'. respectively. purporting to authorize ihc


designations of respondentCandidates to be ineffectual. invalid, null and void;and (i\) fur such other and further relief


as to this court ma) seemjust and proper. and it is further


ORDERED that respondent Ne\\ York State Board of Elections. be and is hereby directed to produce upon


the hearing of this order 10 sl1(1\\ cause. and on all adjournments thereof. :In) and all rules and resolutions of the state


Independence Part) \\ hich have been filed in the office of the New York State Board of Elections. and it is further


ORDERED that respondents. Ralph M. Mohr and Dennis E. Ward.as Commissioners ofand constituting the


Erie Count)' Board of Elections. be and are hereby directed to produce upon the hearing of this order to show cause the


aforesaid original certificatesof authorization filed on behalf of respondent candidates. together with such rules and


resolutions of the state Independence Party \\ hich havc been filed in the office of the Eric Count) Board of Elections,


and


Sufficient reason appearing therefor. it is further


ORDERED thnt leave is herebygranted to petitioners to submit upon the return dale ofthis order to showcause


lind the argument thereofsuch additional proof. exhibits and other evidence in support of their allegations as m:l~ be


necessary. and


Sufficient reason appearing therefor, it is further


ORDERED that service of 0 dote stamped copy of this filed order to shuw cause. together \\ ith the verified







petition upon which it \\:15 granted (i) UpUIl respondent New Ynrk State BUilrd ol'Elections. ~~ dcpm.itinl! a ellp) (Iflhe


order 10 show cause together with the verified petition upon which it is granted in a securel~ scaled and postage paid


express mail envelope addressed to the office of the New York State Board 0 f Elections located at 40 N. Pearl Street,


~'h Floor. Alhnny,New York I:!~()7-~7:!9 on or before the :24,h day of July. 2013: eii)upon respondents. Ralph M. Muhr


and Dennis E. Wind. ns Commissioners of and constituting the Eric County Board of Elections, by service upon either


one of the said respondents personally or by leaving with clerical personnel at the office of the Eric Cnunty Board of


Elections located at 134West Eagle Street. Buffalo. New York 14~O~ on or before the 15'hday of July.:!O13: (iii) upon


respondents Mar)" Rose Gaughan and Kenneth R. Walsh. respondents Patrick J. Humiston. Christine M. Sagnibcne,


Richard L. \\ '011. Joanne A. Schultz, Anlhon~ J. Mingarelli and Elaina M. Monte, and upon respondent candidates, Janis


A. Colarusso. Lynmarie Phillips and Ronald R. Fraser, b~ service upon each of them personally on or before the :!5'h


dar of July. :2013. or ahcrnmively by both depositing a copy of the order 10 show cause together with the verified


petition upnn which it is granted in a securely scaled and postage paid first class envelope addressed to said respondent


at his or her address as it appears on the certificate filed with the board ofelections or their last known address. :IIa post


office or branch thereof or a post office box rcgul:lrI~ maintained b~ the United States Postal Service (Inor before the


~4'" d:l~ (IfJuly, ::!Ol) and either b~ affixing a copy(If the said order to sho\\ cause and the verified pciuion upon \\ hich


It i!o grunted to the outer or other door of the residence of the said respondent at his or her address a~ it appears on the


ccnificmc or board or elections record or l-~ leav ing a cor~ of said rapers \\ ith 2 person (Ifsuitable age and discretion


at Ihe said residence or place of business of the respondent on or before the ~5'" day of July. :2013: and ei\) upon


respondents. Independence Part~ of Eric Cuunl~ and lmerun COUnl~ Commincc of the Independence P:lrt~. b~ ser\ icc


upon an) member or purported officer thereof named in a certificate filed \\ iih the board of elections. in an~ manner


prescribed b~ §308 of the civil practice law and rules of the state of New York designed 10 give notice to such part) on


or before the :!5'~ d:ly of Jul~. :!o13: and it is further


ORDERED that pursuant to Rule ~~~O of the civil practice law and rules of the state of New York. the


requirement of filing of this order prior to service upon the respondents is dispensed \\ ith, provided filing shall be


accomplished as soon as practicable. and it is further


ORDERED Ih:1\ (IPPUSillg papers. if any, shall be served upon the petitionerand delivered to the courtat least


T1 hours prior to the hearing of this mailer.


ENTER:


GRANTED
JUL 23 2013


/) • 1 i; .' /
BY .. c-:."d {u tl'...- It/J-!<,,;_.- ...


'CAROLM. "lLLlAMS . .-:::-,
COl'RT CLERK


( ,) / ~f L~"'/ ':/. ·~~. '.. {(. '# .' /> ./...
,-_ I --' . G.;... ···


dlon. f,Ci: . r: ,l,c ~ J - ri.~q:... c;.1-I A· ( C'..


Justice oft1 Supreme Court


rc~'\ 7,';7'(c ·bEI.·LN~







STATE OF NEW YORK
SUPREME COURT: COUNTY Of ALBANY
In the Maller of the Application of


NEW YORK STATE COMMITTEE OF TilE
INDEPENDENCE PART'\'.


r.XECl!TI\'E COMMITTEE OF TUE ~EW
YORK STATE COMMITTEE OF rut
IND[Pf.NDENCE PART'\'.


FRANK M. l\1acKAY. Chairman of the New York
State Committee of the Independence Part)'


WILLIAM 1I0GARDT. Secretary of the New York
State Committee of the Independence Part)'


and


I)ATRICK J. I\:[EI\1. a candidate aggrieved
Petitioners


against


R.\LPU M. MOHR and DENNIS E. WARD.
Commissioners of and constituting the Erie Count~


Board of Elections.


NEW YORK STATE BOARD OF ELECTIO~S.


MAR'" ROSE GAUGHAN. purported Presiding
Officer of an authorization meeting asserted ttlhave been
conducted on the 17'~ day (IfApril. :2013. and elected
state committee member.


Kr.~NETH R. WALSH. purported Secretary, of an
authorization meeting asserted to have been conducted
on the 17'h da~ of April. :013. and elected state
committee member.


PATRICK J. IfUl\1ISTO~, CHRISTI~E M.
SAGNIBENE, RICHARD L. WOLL, JOAN~E A.
SCHULTZ, ANTHONY J. MINGARELLI and
ELAINA M. MONTE. who together with respondents
M:1I)' Rose Gaughan and Kenneth R, Walsh comprise
the interim count)' organization in the Count)' of Erie.


JANIS A. COLARUSSO, LYNMARIE PHILLIPS
and RONALD R. fRASER. Candidates.


INDEl)ENDENCE PARTY OF ERIE COUNTY.


and


INTERIM COUNTY COMMITTEE OF TilE
INDEPENDENCE PARTY


Respondents


To the Supreme Court of the State of New York:


VERIFIED I'ETITIOI'i


Petitioners. by their attorney, Jeffrey T. Bochicchio. as and for their petition, respcclfully show to the court


and allege as follows:







rlirliCl- to the Actiun


I. Petitioner. New York State Commiucc of the lndcpcndcncc rOlrty. is II p:Jn)' commiucc. chosen and


organized in accordance with the provisions of the election law of the state of New York to represent the enrolled


members of'the Independence ran)' within the stale; that said petitioneroperates pursuant to niles and resolutions duly


adopted and liIcd \\ ith the New York State Board of Elections.


~. Petitioner. Executive Ccnuniuec of the: New York State Committee of the Independence Party, is a body


of members of the state committee comprised of its officers. and cmpow ercd under the Rules (ll" the New York State


Committee of the IndependenceIl:ln) pursuant to :I resolution adopted thereto. to make nominations. authorizat ions.


substitutions and cross-endorsementsof candidates for election \(I public office or 10 fill vacancies in designations or


nominations for public offices f:llling entirely within a count) hnving a population exceeding seven hundred fift)


thousand persons in the last federal census .


3. Petitioner. Frank M, MocJ.~ay.:I resident of the COUnl) of Suffolk and State of New York and an enrolled


member of the Independence Party, at :III times herein mentioned. W:lS and still is the duly elected and recognized


Chairman of the ~e\\ York StateCommittee of the Independence Pllny. that he brings this action inhis official capacity


us chairman of n pllny comrniuee and together with the secretary on bchalf of the aggric\ cd pan) committee,


-t o Petitioner, William Bogardt, II resident (If the Cnunty of Suffolk and St:lIC of SC\\ York and an enrolled


member of the Independence Pany. at :\11 times herein mcmioncd. was and still is the dul) elected and recognized


Secretary ofthe New York StateCommittee of:he Independence Par.y: that he brings this nCli ~11O in Iii~ officinl c:lpacit~


Il'gcthcr \\ ith the chairman on behalf ,.f 11\1: aggrieved part) committee.


5. Petitioner. PatrickJ, Kecm. is II resident of the COUnl) of erie and State ()f~e\\ York and a dul) designated


nnd nuthorizcd candidate of the Independence Part) fur the public office of Superv ism in the Town of Orchard Park.


Count)' of Erie and Slate of New York. aggrieved by the purported authorization filed 1'1) respondents Ma'1' Rose


Gaughan and Kenneth R. Walsh on behalf of respondent candidate Janis A. Colarusso.


6. At all times herein mentioned. the respondents, R31ph M, Mohr and Dennis E. Ward. are commissioners


ofand juintly constitute the EricCounty Board of Elections. maintainingII principal office located in the County of Eric


and State ofNew York: that respondents are charged with the dUI) of ruling on the \'alidit~ of pelitions and certificates


filed with their office and certifying the form of the ballot to be utilized \\ ithin their county with respect to the primary


election of the Independence Pan) ttl be held on the IQ'h chi)' of September. ~o I3.


7. Respondent New York Stare Board of Elections is a state agellc~ mninta ining a principnl office located in


the Count)' or Albany and State of New York: that said respondent is the repository of all political rany rules and


certi Iication of officers pursuant to Article 2 of the election law of the stale of New York.







8. Upon information lind belief, respondent Mar~ Rusc Gaughan \\;IS the purported prc~iding officer of an


authorization meeting asserted to have been conducted on the 17'h day of April. 2013 and a signotory upon three


ccrt ificates evidencing the same,


Q. Upon information nnd belief. respondent Kenneth R. Walsh was the purported secretaryofan authorization


meeting asserted to have been conducted un the 17'1' day of April.:!O 13 and a signatory upon threecertificatcs filedwith


the board of elections evidencing the same.


10. Upon information and belief. respondents Patrick J. Humiston. Christine M. Sagnibcne. Richard L. Woll,


Joanne A. Schultz, Anthony J. Mingarclli and Elaina M. Monte arc residents of the County of Eric and State of New


York and were duly elected state members of thestate commiuce from their respectivesenate district within the County


of Eric.


II . Upon information and belief. respondents Janis A. Colarusso. Lynmarie Phillips and Ronald R. fraser.


arc residents of the County of Eric and Stale ofNc« York named upon cen ificatesofauthorization filed with the board


of elections \\ hich purport to authorize the designation of their respective candidacy for public office at the


Independence Party primary election to be conducted on the 10'h day of September. ::!013: that said purported


author izationsore in conflict with that issued by petitioner Executive Committee of the New York State Commiuce of


the lndcpendcnce Party and creates a contested primal') election for each such respective public office.


I:!. Respondent Independence Partyof Eric Count) is a fictitious enlit~ named in the purported certificate of


authorization executed t-y respondents Mal') Rose Gaughan and Kenneth R. Walsh: that the previously existing


consriuued ~'OUI1\~ committeeof the Independence Part). know n as the Eric COUnl} Independence Party, dissoh ed the


previous ~ ear b)' operation of law upon the failure of the Independence Part~· to elect county committeemen pursuant


10 ~2-10~ of the election law ufthe state of New York.


13 . Respondent Interim County Committee of the Independence Part) is a fictitious entity named in the


purported certificate of'authorization filed byrespondents Mar) Rose Gaughan and Kenneth R. Walsh:that respondents


Patrick J. l lumiston, Christine M. Sagnibcne, Richard L. Woll. Joanne A. Schultz. Anthony J. Mingarclli and Elaina


M. Monte. together with respondents Mar) Rose Gaughan and Kenneth R. Walsh. ccllcctively comprise the interim


county organization: that pursuant to the finalOrder and Judgment ofHon. JamesDillon. JSC grantedand duly entered


the 22 ftd day of July. 2013. this court ordered. adjudged and decreed that said interim county organization has no rules


or officers.


Nature of Proceeding


I~. This proceeding is brought pursuant to Article 16of the election lawof the state of New York for an order


invalidating the certificates authorizing the designations of respondent candidates for various publicoffices within the







· .


Clllll1l~ (IfEric. Statr ufNe" York in the Independence rart~ primary election III he held (10 the 10'1. d:lyof September.


:!O 13.hulding the sameto be invalid. null and void..and ineffectual to place the name of said respondent candidates on


the ballot as candidatesof the Independence Party: that it is also brought pursuaut io Article 78 of the civilpractice In",


and rules of the stateofNew York for an order enforcing the rules and resolutionsduly adopted l'iy petitioner New York


State Connnincc of'thc Independence Party b) cnjClinins respondent Eric County Board ol'Elcctions from gil'ing force


and effect to the purported certificates of nominations, authorizations. substituiions or eros!' endorsements issued in


contravention to therules and resolutions (Ifthe New YorkState Commiucc ufthe Independence Pnny; thatpcthioners


further seck judgment pursuant to §300I of the civil practicelaw and rulesof the state ofNc\\ York declaringpetitioner


Executive Committeeof the New YorkState Comm itteeofthc Independence Party to be thesole and exclusive authority


fur the issuance of Independence Pan)' norninations. authorizat ions. substitutionsor cross endorsements of candidates


for election to public office in Eric County.


Jurisdiction lind \'~nue


IS. The within action has been timely commencedand instituted: thai § 16-102 of the election law of the stale


of New York requires that a proceeding with respect to a petition shall be instituted within fourteen days after the last


day to file the petition: that the last d3~ to file the petitionsto which the challenged certificates relate was Jul~ II.:!O 13:


that the \\ ithin action hall been instituted w iihin 1-1 daysof said date and also has been commenced within I::!O da~ s of


the action taken b~ respondents. Mar)' Rose Gaughan and Kenneth R. Walsh purporting to act on behalf of the


Independence Party for the purpose of authorizing the designation of candidates pursuant to ~6-1:!O of iheelection 1:1\\


of ibc state ofl'c\\ York.


16. Petitioners,aggrieved b) the action of respondents in usurping their authority. have standing to seek the


injunctive and declaratory relief being requested in the petition: that additionally. petitioner Frank M. MacKay. all


chainnan of a party committee has standing pursuant to §16-1O:!( I) of the election law of the state of New York to


challenge the designations of respondent candidates in a contested primaryelection; that further, petitioner Patrick J.


Kcem, as the duly authorized Independence Party candidate for the public office of Supervisor in the Tow n of Orchard


Park. Count)' of Eric. State of New York has standing pursuant to § 16-1 O:!( I) of the election law of the stateof New


York as an aggrie\'ed candidate to cballcnge the purported fraudulent authorization of the designation of another


candidate for such office.


17. Venue in this count) is proper.


Facts


18. Once again. petitioners New York State Committee of the Independence Party. Executive Committeeof


the New York State Committee of the Independence Party. Frank M. Mackayand William Bogardt, havebeen forced







1(1 brillg on action tn enforce the righl!> nf the state pan) which have been prcvillml) confirmed by multiple lower court


;JI1d appellate decisions: in forcing the institution of this lawsuit the aforesaid county board has ignored party rules,


resolutions and other documents dul} filed with it by pctitiuncrs and has instead given force and effect to fucially


insufficient certificates Irnudulcntly filed by respondents Mar)' Rose Gaughan and Kenneth R. Walsh on behalf of


respondent candidaics.


19. Paragraph II(b) of article VI of the Rules of the New York Stale Committee ofthe Independence Party,


permits the delegation (If the power 10 make a nomination, authorization. subsritution or cross-endorsement of


candidates for election 10 public office to the State Executive Cununince for any and all offices fallinll entirely within


a county in nil counties having a population exceeding seven hundred fifty thousand persons in the last federal census;


that the population of ErieCount) as determined b) the ~o I0 decennial census was 919.1)40 and such power was indeed


delegated to the Slate ExecutiveCommittee, b)' resolution ofthe Independence Part} State Commiuce duly adopted the


9'~ da} of February. ~O 13: thai a COP}' of said resolution. being the same form :IS was previously adopted and litigated


b) petitioners, was filed by mail with the EricCount) Board of'Elcctions and received on February 13,:::!0 13:that a copy


of the same is annexed hereto as Exhibit "A".


20. By virtueof the aforesaid ruleand resolution.the PO\\ er to authorize the designation of'Independcnce Pan}


candidates for public office within the County of Erie. 3 count) having a population in excess of seven hundred lifty


thousand persons as shown by the 1:151 federal census. is delegated to the State Executive Committee.


~ I. In contra- ention to said part) rules and resolution. respondents Mal) Rose Gaughan end Kenneth R.


~W3Ish. executed and caused III be filed with the Eric COUIlI) Board of Elections three certificates. copies of \\ hich


arc annexed hereto as Exhibit "B", purporting to authorize the designation of respundent candidates for the public


offices within the County of Eric as stated on each respective ccrti ficate: that such certificates of authorization were


received for filing h) the Eric County Board of Elections on July 15.:!O13; that said certificates purport to be action


undertaken at a meetingof the Interim County Committee of the Independence Pan)' ofrespondent Independence Part)'


of Erie County.


The Purported Crrtilic:nlr of Authorization is Invalhl, Null and of no Effrrt


22. TIle New York State Court (IfAppeals has held that it is within the purview of a state political part~ to


delegate to a state executive committee of such party the power to issue certificates ofauthorization for county, city or


local public offices. Sec AlIUIl'" \', ffJ/ulllkCl 10 NY3d 620. 861 NYS::!d 252 (~008) : Om,.,,\' \'. ,,[(If" ('ollln/iut',' of


!lIdC/lCIlCA'/I('1! forll' (If ,~'l'1l' )'(/I'k 10 NYJd 8Q6. 861 NYS::!d 603 (~()08).


::!J . When a state political party invokes such authority, n coumv committee is \\ ithout authority to adopt rules


or engage in activities in derogation or contravention of the rules of the governing state pany and existing local rules







whichconflic: whh such alllllllrit~ 1ll1l~1 ~C deemed and held 10be invalid. Accordingly, OIl' again i!> the case before us.


the respondent Interim County Committee uf the Independence Party and respondent Independence Pm1)' of Eric


Cuul1ly. its subcommittees. officers and members. nrc without authority to authorize the designation of an) candidates


for public office within Eric County. Sec' Maue'" of {'c''',m,' The Eri" ('/11/11/" ImA're'IIt/ellf'(' PIII'/I' (41h Dept.:!009) 65


AD3d 8~O. rc\ erscd by. remitted hy 13 NY3d 139 decided. later proceeding .Hallt'r /If {'l'!/I,\(I " [rit' ('(1/1/1/1'


"/CA'III'IIde'",'" {'w/r(-l'h Dept. ~O()9) 66 AD3d 1319: see also ,~'c ' \t' )"or* Slli/" ('o",,,,iUt'c' olthe' "/C/l'IIC'IIclc'lIn' f'arl"",


.':1'\1 )""rk SIal" Rrll/rtf of E!t'cl;rlll.\' (3 '~ Dept, 10 I I) 87 AD~d 11(16. 'J11is delegation of mllhorit~ is binding upon


respondents. Mnry Rose Gaughan lind Kenneth R, Walsh.


:4. The delegation to the stateexecutive committee to authorize the designation of candidates forpublic offlcc


within Erie COllnt) may not be defeated ~y respondent. Interim Count) Committee of the Independence I'arty or


respondent Independence Party of ErieCounty. or ill' purported respondent officers. Mar)' Rose Gaughan and Kenneth


R. Walsh exercising said function al a iime prior to the statutory lime to designate candidates if it is subsequent to the


state resolution delegatingIhe authority: thnt it is rcspectfull) submitted no respondent committee. officer or candidate


mil~ benefit from action taken at a timewhen such action was delegated to another: that nil respondents had noticc of


the adopted rules and resolution of the state party l-y \ irtuc of its prim public filing with the Eric County Board of


Elections em Fcbruar) 13. ~() 13.


:~. 11:1\ ingknow ledge of their lack of authority to authorize a candidate for public office pursuant to ~6·1 ~O


of the election law of the state of NewYork. respondents ncvcnhc Jessoffered fur riling:l ccni ficaic which has no Izgal


Iorce lind effect and \\ hich faciall~ purports tu he issued b~ a bod) I:ld;in£ such power.


:!6. Petitioner respectfully requests an order of this court declaring and holding the three certificates of


authorization filed hy or on behalf of respondent candidates to be invalid.null and void. and til be afforded no effect


1(\ authorize the designation of any respondent candidate listed upon said certificate.


27, Petitioners request leavelindreserve the right to submit uponthe argument and hearing ofthis applicat ion


additional and supplementary proof h)' \\':1) of affidavit, documentary proof and oral testimony 10 substantiate the


allegations COil wined herein: that if there lire issues of fact to be determined by the court. an evidentiary hearing to


substantiate the allegations contained herein is hereby demanded by petitioners.


:!8. That because the time constraints for institution of this actionare considerably shorter than thosenormally


allowed by the civil practice law and rules of the slate of New York. petitioners request the special provision of service


set forth in the order to show cause.


:!9. Petitioners have no adequate remedy or relief nl law or in equity other than the relief requested herein,


30. That the interests of justice would be served by the grantingofthc order to show cause and thc permitting







of the relief sought in the petition.


31. That no previous application has been made b~ ' petitioners for the relief sought herein.or fur theorder to


show cause hereunto annexed. or for anyother similar relief.


WIIEREFORE petitioners respectfully pray furtheannexed order to show cause and fora final judgmentand


order (i) declaring petitioner Executive Committee of the New York State Commincc of the Independence PlIn~ to he


the sole and exclusive authority for the issuance of Independence Party nominations. authorizations. substhutions or


cross endorsements of candidates for election to public office in Erie County: (ii) enjoining respondent hoards of


elections from giving force and effect to purported ceniflcntcs of nominations. authorizations. substitutions or cross


endorsements of candidates for election to public office in Eric Count)' issued in contravention to the rules and


resolutions of the New York State Committee of the Independence Party: (iii) declaring the three scparme certificates


of authorization filedonor about the I5'h dayof July. 2013 \\ ith respondent EricCounty Board of Elections \\hich had


been executed by respondents Mary Rose Gaughan and Kenneth R. Walsh. as Presiding Officer and Secretary,


respectively,purportingto authorize thedesignationsofrespondentCandidates to be ineffectual, invalid, nulland void:


and (iv) for such otherand further relief as to this court m:!~ seem just and proper.


DATED: Buffalo. New York
.Iul~· ~4. 2013


Yours. etc.


Jerri. . Bochiechio, Esq.
,.11101 • 'for Petitknun»
Office and P.O. Address
Main PlaceTower
350 Main Street, Suite 1400
Buffalo, New York 14202
Tel. No.: (716H06-8354







"[IUFICATION


STATE OF NEW "ORK )
COUNTY OF ERIE ) 55.:


Patrick J. Kccrn, being duly sworn. deposes and says that he is a petitioner in the above-entitled proceeding;
that he has read the foregoing petition and knows the contents thereof;that the same istrue to the know ledge of deponent.
except as to those matters therein staled to be alleged on informationand belief. and thntas to those mailers he believes
them to be true.


therein stated to be allegedon information
f elections wherein the samewere filed.


Sworn to before methis :!~II day
of July. :W 13.


seen W. KROLL
Nolary Public. Slate or New Yc~


Qualified In Erie County
Commission Expires February 24, 20 l"t


STATE OF l"EW YORK )
COC?-\TY OF ERIE ) 5S.:


Jeffrey T. Bochiechio. being duly sworn, deposes and says that he is the 3110me) for the petitioners in the
\\ ithin action; that he has read the foregoing petition and knows the contents thereof: that the slimeis true to his own
know ledge except as to those mailers therein stated to be alleged on information lind belief. and as 10 those moilers he
believes them to be true; the reason this veriflcation is not mode h) said remaining petitioners is that no remaining
petit ioner is within the County of Erie. which is the county where deponent has his office.


Deponent furtherSilYSthatthe grounds of his helief as to allmatters therein stated to be allegedon information
and be lief are a review of documentsor copies thereof on file with the board of elections wherein the some \\ ere filed.


Sworn to before me this 201'" day
of July. :W 13.


~~w1--=----_
N61nry Public - State of New York SCOTTW


NOlary PUblic 51' KROLL
. aleorN


C Qualified in Eri C ew York
ommission ~)(p ' e Ounly


<;; Ires Feb
ruary 24, 20.£1







EXHIBIT "A"







. . - --. . ..... .. ... : : .. :..: .: - : :,;..


RESOLUTION OF THE INDEPENDENCE PARTY STATE COMMITTEE


On February 9, 2013 The State Committee of the Independence Party readopted
the following resolution: .


Be it RESOLVED, that the StateCommittee pursuant to Article VI, section
11 (b) delegates to the State Executive Committee the power to make nominations,
authorizations, substitutions, or cross endorsements ofcandidate(s) for electionto
public office(s) or to fill vacancies in designation(s) or nomination(s) for public
office(s) in ErieCounty.


Be it further RESOLVED, that the Secretary transmit copies of this
resolution to the State BoardofElections and the Erie County Board of Elections.


~ ~ .,r;./~
WILLIAM BOGARD1
Secretary


Q,.f~
Sworn to before me this 1


~--


day of February, 2013


lNI~ tY';/A t v J4
Notary Public -te 0 rr=~ '/ort
GJuCi h f'im I t1 "D-l +-c~ Co~nf:j I n'l
~ ()' me:.5~ "C'L.


E'tP\(tS OBI '~/2013


•







EXHIBIT "8"







CERTIFICATE OF AUTHORIZATION
(Section 6-120. Eleetion Law)


We, Al4-l'\J /(Co1l rxui) fd 1 and Kco/1£-liJ f. ?(~/dt_/J~h__
T(Prcllidins Officer) (Sccrclary)


Presiding Officer and Secretary of the meeting of the :£hd'fendclJc~ Party


I Party


Pr 1~1 tJ.. riJ(Specli nmaGcnel'llJ
Election to be held on --:..IL.:-rrd~r-rr.~::T"'"--


Said nomination/designation is authorized pursuant to the provisions ofSection 6·120 of
the New York State Election Law.


IN WITNESS WH ERE OF, we have set our hands this IS day of Ja Iy
2oil. en" '- . ff ~


~ib- /cKJff'"=
~~/2~
Secretary


On this -.J 5 day of U..l f) 11 t 20.l.2.. before me personally came


",lilt" (2oSr= GAv G+\Ar0 C!;nd k'EtJrJt=TH {( Wel.sf.j
to me known and known to me to be the persons described in and who executed the foregoing
instrument and he/_~mwledged to me that he/she executed the same.


...."cue, ..
~PlMc _al VMl


0IIIIIf CauIdr
HI CCo:=-...,.1._ to.".


(I1/99)f:fiIcll\fonns\author


., ' .'







CERTIFICATE OF AUTHORIZATION
(Section 6·120, Election Law)


we,1l1t<J\I /20[( G~4/1 and k'.tnn,-!-h 12,r (pfe5iding Officer) (Secretary)


Party


, Party


Presiding Officer and Secretary of the meeting of the ---==.!.....!..=.~~;....:..01-=-~-=..::~ _


of ,£" ( {Ollirtv ,DO HEREBY CERTIFY THAT: at a meeting of the
(fohucil Su6di~"--IIl~IJin~n)r------


rMI' j IIJ CfJ l.Vl"t1
(Political Subdivision) I


held on the /=1- day of A,er: 1 ,20.13 8 quorum being present, said committee, by


majority vote of the members present, did consent and authorize the nominarion/design.arion of


kil)nJa.r/~ Ph,'J/,pS" residingat~ 't(ln4-ft;~ kl'/
( e 0~anala8te) r , ace 01 keijBcnce '


lO'chuJ fa r<lI'y NIH for the offlce of &Unc/lrnfAO - 4yar as


a candidate of the Mdt IJ( 0 d,n ( e Party for public office indicated, at the


I /(t,alJI. J-, ~ Elecrion to be held on q I(j '21J13(peclatPrifnafY General) (Dale (f Elccllon)


Said nomination/designation is authorized pursuant to the provisions of Section 6-120 of
the New York State Election Law.


IN WITNESS WHERE OF, we hove set our hands this (S dayof.l(l AI


2011. 9zl~ ~--",,___
~~~iA:~~


Secretary


~..e.-J--'--"----=-=-~_
Notary Public


On this (S day of ~ •201.2.. before me personally came


JJJ.J. Q..'1 ,J.CJ SE W3 tJG-I-1A rJ and J/EuJ fJ..ilH Q We. L .s (L-
to me known and known to me to be the persons described in and who executed the foregoing
instrument and he/she duly acknowledged to me that he/she executed the same.


LtAIIIl C. CLARK
.... D'a...7.HI


...~ ...ofNew Yottl


.~t::'=--.ao,.
(11/99)(;files\lOhns--wiiJiOr ..







CERTIFICATE OF AUTHORJZATION
(Seetion 6·120, Elcclion Law)


We, /lkyk.¥.;..t¥!#/,J44 and ktIWd/l.c",,~ Wa Is!}


Presiding Officer and Secretary of the meeting of the ];,d (. pCnd~ Ii (e. Party


, Party


of ~Yle. {!oU.fiiv. ,DO HEREBY CERTIFY THAT: at a meeting of the
(Pohlle.hiUb~a~"'~I!I:":":lo:-=nr)-----


m, IO! 0uq-/v Committee ofthe In de !JIl2d(n( c
(Political Subdivillion) I r


as


.
held on the /1- day of-4.1/" I ,20 13, a quorum being present, said committee, by


majority vote of the members present, did consent and authorize the nomination/designation of


(NIi,~ lJ.fdIt.al.cf Fr' r(". residing at t=l4(%lcr:-s~r:cC)((d,
lt6.s~ ~utfs" Ny NfiO -f:~~~~o:·~c~:;--(1d~~~/-;~;an-·_-· . 0· ..


I


Thd, Ixodl/J r e
•


Election to be held on --'+-'tn~'=":t.:=r.=~--


Said nomination/designation is authorized pursuant to the provisions ofSection 6-120 of
the New York State Election Lew.


IN \\'ITNESS WHERE OF, we have sci our hands this
2013.


Is dayof·k Iv
J


~~~y~~/
Secretary


~2ll10u c C£~
Notary Public


On this I '2 day of~ •20ll before me personally cern,


o PtA) and'JEnJrJ~vl R. WALSH_
10 me known and known to me to be the persons described in and who executed the foregoing
instrument and he/she duly acknowledged to me that he/she executed the same.


c.....
... eta.•••


fJlEJllIlMr _fII_--
CMIIIIlt ='Io


(I 1199)f:fiJcs\fo~lIr " IOM
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STATE OF NEWYORK
SUPREME COURT: COUNTY OF ALBANY
In the Matterof theApplication of


NEW YORK STATE COMMITTEE OF THE
INDEPENDENCE PARTY.


EXECUTIVE COMMITTEE OF THE NEW
YORK STATE COMMITTEE OF THE
INDEPENDENCE PARTY.


FRANK M. MacKAY, Chairman of the New York
State Committee of the Independence Party


WILLIAM BOGARDT, Secretaryof the New York
State Committee of the Independence Party


and


PATRICK J. KEEM, a candidateaggrieved
Petitioners


against


RALPH M. MOHR and DENNIS E. WARD,
Commissioners of andconstituting the Erie County
Boardof Elections,


NEW YORK STATE BOARD OF ELECTIONS,


MARY ROSE GAUGHAN, purported Presiding
Officerof an authorization meeting assertedto have been
conducted on the 17'h dayof April, 2013, and elected
state committee member,


KENNETH R. WALSH,purported Secretary, of an
authorization meeting asserted to have beenconducted
on the 1Th dayofApril, 20I3, and electedstate
committee member,


PATRICK J. HUMISTON,CHRISTINE M.
SAGNIBENE, RICHARD L WOLL, JOANNE A.
SCHULTZ. ANTHONY J. MINGARELLI and
ELAINA M. MONTE, who togetherwith respondents
MaryRoseGaughan and Kenneth R. Walshcomprise
the interim county organization in the Countyof Erie,


JANIS A. COLARUSSO,LYNMARIE PHILLIPS
and RONALD R. FRASER,Candidates,


INDEPENDENCE PARTY OF ERIE COUNTY,


and


INTERIM COUNTYCOMMITTEE OF THE
INDEPENDENCE PARTY


Respondents


ORDER TO SHOW CAUSE


IndexNo.:


Jeffrey T. Bochiechio, Esq.
Attorneyfor Petitioners
Officeand P.O. Address
Main PlaceTower
350 Main Street, Suite 1400
Buffalo, NewYork 14202
Tel. No.: (716)406·8354








MICHAEL A. SIRAGCSA


ERIE COUNTY A TIORNF.Y


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber :


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARThtENT OF LAW


July 19,2013


MICHELLE M. PARK ER


FIRST AS SISTANT Cm:NTY ATIORNEY


J EREMY C. T OTH


SECOND ASS ISTANT COU!'o'TY ATIORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Pier, Mark John v. County ofErie and
Timothy B. Howard


Notice of Claim


Mark John Pier
44 S. Seine Drive
Cheektowaga, New York 14227


Jeffrey S. Krajewski
2956 Union Road
Cheektowaga, New York 14227


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld


Enclosure


By: t~ 'c- W AA--p~t:.-.-
1
Michelle M. Parker
First Assistant County Attorney


95 FRANKl iN S rREIT. ROOM 1634. BUIT.\ LO. :'oJEW Y ORK 14202·· PIIONE: (7 16) S5X-211111 - W\\ W.I RIE.l ;OV







IN THE MATTER OF THE CLAIM OF:


MARK JOHN PIER
44 S. SEINE DRIVE
CHEEKTOWAGA, N.Y. 14227


Claimant


v.


COUNTY OF ERIE
95 FRANKLIN STREET
BUFFALO, NEW YORK 14202


ERIE COUNTY SHERIFF
TIMOTHY B. HOWARD
10 DELAWARE AVENUE
BUFFALO, NEW YORK 14202


Respondents


TO: OFFICE OF THE ERIE COUNTY ATIORNEY
OFFICE OF THE ERIE COUNTY SHERIFF


SIRS:


NOTICE OF CLAIM


,


PLEASE TAKE NOTICE, that the undersigned, MARK JOHN PIER claims from the


COUNTY OF ERIE and the OFFICE OF THE ERIE COUNTY SHERIFF TIMOTHY B.


HOWARD damages for pain and suffering sustained by reason of the wrongful , negligent


and careless acts and/or omissions of the COUNTY OF ERIE and the OFFICE OF THE


ERIE COUNTY SHERIFF TIMOTHY B. HOWARD, their agents, servants and/or


employees, and in support thereof, the Claimant sets forth the following :







I) The claimant, MARK JOHN PIER resides at 44 S. SEINE DRIVE, Cheektowaga,


New York.


2) The name and address of the Claimants' attorneys are, LAW OFFICE OF


JEFFREY S. KRAJEWSKI, 3099 WILLIAM STREET, CHEEKTOWAGA, NY, attorneys of


record for said Claimant, MARK JOHN PIER.


3) Upon information and belief, the date of the happening of the accident in which


the serious injuries were sustained by MARK JOHN PIER, and the time when such claim


arose was on or about the 19th day of April 2013.


4) Upon information and belief, the happening of the said accident, resulting in


injuries hereinafter alleged occurred on or about April 19, 2013, while the Claimant MARK


JOHN PIER was being transported in a motor vehicle owned and operated by the


Respondent's for the purpose of transporting the claimant from the Cheektowaga Justice


Court, 3223 Union Road, Cheektowaga, New York to the Erie County Holding Center, 50


Delaware Avenue, Buffalo, New York 14202.


5) Upon information and belief, the claim of MARK JOHN PIER, arose in the


following manner:


At the aforementioned time and place, and while in the
custody and control of the Respondent's, their agents,
servants or employees, MARK JOHN PIER was struck,
assaulted or otherwise subjected to violent physical acts by
other individualsl inmates who were under the care, custody
and control of the Respondent's, their agents, servants or
employees present at the aforesaid time and place causing
serious personal injury to the Claimant.







6) Upon information and belief, the accident was caused by the wrongful, negligent


and careless acts and/or omissions of the COUNTY OF ERIE and the OFFICE OF THE


ERIE COUNTY SHERIFF TIMOTHY B. HOWARD, their agents, servants and/or employees


acting in the scope and course of their employment. The acts of negligence include, but are


not limited to:


a. Failing to provide for and ensure the safety of the Claimant while
the Claimant was in the care, custody and control of the
Respondents;


b. Failure to receive and safely keep the Claimant, a person lawfully
committed to the custody of the Erie County Sheriff,


c. Negligently permitting and allowing other inmates who were lawfully
in the custody and control of the Respondents to cause physical
injury to the Claimant while the Claimant was in the care, custody
and control of the Respondents;


d. Negligently failing to take the appropriate steps to ensure the safety
of the Claimant.


7) As a result of said accident, claimant MARK JOHN PIER sustained serious


injuries, including both physical and psychological injuries, as well as pain and suffering,


including injuries to his head, face and nose inclUding various other contusions and


abrasions.


8) This notice is made and served on behalf of said MARK JOHN PIER, in


compliance with the provisions of 50-h of the General Municipal Law and such other laws


and statutes as are in the case made and provided.


9) You will take further notice that the Claimant, MARK JOHN PIER, demands


payment of said Claim, and unless said Claim is paid within a reasonable time, it is the







intention of the Claimant to commence suit against the COUNTY OF ERIE and the OFFICE


OF THE ERIE COUNTY SHERIFF (TIMOTHY B. HOWARD).


DATED: Cheektowaga, New York
July 13, 2013







..


VERIFICATION


STATE OF NEW YORK }
COUNTY OF ERIE } SS:


MARK JOHN PIER, being duly sworn deposes and says that he is the


CLAIMANT in the foregoing CLAIM, that he has read the foregoing NOTICE OF CLAIM


and knows the contents thereof; that the same is true to his knowledge except as to


those matters alleged to be upon information and belief, and as to those matters he


believes them to be true.


~~¢2!7~
MARK JOHN PIER ~


Sworn to before me this
. /~


iJ... day of July, 2013








MIC llAEL A. SIRAGl'SA


ERIE CO UNTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


July 26,2013


l}.
\"


M ICHELLE M. PARKER
FI RST AsSISTANT COUNTY ArrORNEY


JEREMY C. TOTH


SECOND ASSISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Pim, Robert R., III v. Town ofAmherst,
Village of Williamsville and County of
Erie


Notice of Claim


Robert R. Pim, III
125 Oakgrove Drive
Will iamsville, New York 14221


Cheryl M. Reed, Esq.
William K. Mattar, P.e.
6720 Main Street, Suite 100
Williamsville, New York 14221-5986


Should you have any questions, please cal l.


Very truly yours ,


MICHAEL A. SIRAGUSA
Erie County Attorney


-:
~---


By: ~~---=l'o'-----"-~~d---
J emy C. Toth


econd Assistant County Attorney
"jeremy.toth@erie .gov


JCfdid
Enclosure


95 FR\ .'H'l IN S FREn. Ro()\! 16]4, BU F\w. ~ r,w YCIRK 14202 - PHONE: (716) X:'8·2:!OO - \\oww .I,IW,.(; ()V







.f


\


IN THE MAITER OF THE CLAIM OF
JUL 10 2013


RobertR. Pim III
125 Oakgrove Dr.
Williamsville, NY 14221


Claimant,
VS.


Town of Amherst, New York
Village of Williamsville, New York
CountyofErie, New York


Defendant.


TO: Town of Amherst, New York
Villageof'Wiliamsville, New York
County of Erie, New York


ERIECOUNTY
DEPARTMENT OF LAW


NOTICE OF CLAIM


PLEASE TAKE NOTICE that Robert R. Pim herebymakesa Claim against the TownofAmherst,
Village ofWilliamsville and theCountyof Erie, New Yorkin support thereof, hereby alleges:


1. The name and address of the Claimantand his attorney are:


Claimant:


Attorney:


RobertR Pim
125 Oakgrove Dr.
Williamsville,NY 14221;


William K. Mattar P.C.
6720 MainStreet,Suite 100
Williamsville, New York 14221
(716) 633~3535


2. The nature of the claim is: Claimant, Robert R. Pim Ill, suffered serious and permanent
personal injuries when, while riding his bicycle, on Belmont Road near its intersection
with North Ellicott Street in the Village of Williamsville, Town of Amherst, New York,
the vehiclehe was in was struck by a vehicleoperated by Deborah Mikolajek and owned
by AlfredMikolajek. The contributing factors to the crash were a lack of proper notice
of an approaching juncture in the road, a lack of speed bumps and/orother speed control
devices, a lackof noticeand/orrequirement to reducespeed, and the lack of proper traffic
control devices, as well as other defective road and roadside construction, maintenance,
and design defects. Attached as ExhibitA is a copyof the police accident report.


3. The time, place, and manner in which the claim arose: Claimant, Robert R. Pim 1Il, a
bicyclist, was riding on BelmontStreet at approximately 4:29 p.m. on May 20, 2013, in







.,


the Village of Williamsville, Town of Amherst, New York. The Claimant was
approaching a stop sign at the intersection of Belmont and North Ellicott Street, when his
bike was struck by the vehicle being operated by Deborah Mikolajek and owned by
Alfred Mikolajek. The accident was due in whole or in part to, without limitation, lack of
proper notice of an approaching juncture in the road, a lack of speed bumps and/or other
speed control devices, a lack of notice and/or requirement to reduce speed, and the lack
of proper traffic control devices, as well as other defective road and roadside
construction, maintenance, and design defects. The bicycle Mr. Pirn was riding was
struck by the other vehicle which failed to stop at the stop sign and drove into Mr. Pim's
bicycle. Mr. Pim suffered serious physical injuries including injuries to his clavicle,
chest, spinal cord, back and other body parts. Upon information and belief; Mr. Pim will
require long-term therapy and treatment and will be unable to conduct his normal daily
activities for an indefinite period as a result of his injuries from the accident, which win
be ofa permanent or indefinite duration. In addition, Mr. Pim has and will continue to incur
expenses for his medical treatment for these injuries.


4. The Village of Williamsville, Town of Amherst, and/or County of Erie, New York is
liable by reason of, without limitation, the lack of proper notice of an approaching
juncture in the road, a lack ofproper notice ofan approaching juncture in the road, a lack
of speed bumps and/or other speed control devices, a lack ofnotice and/or requirement to
reduce speed, and the lack of proper traffic control devices, as well as other defective
road and roadside construction, maintenance, and design defects.


5. The items of damage claimed are: Robert R. Pirn III personal injuries, past and future
pain and suffering, inability to conduct his normal daily activities, expenses for treatment,
change of lifestyle, and loss of enjoyment of life, all resulting from the serious and
permanent injuries suffered.


6. Mr. Pim sustained serious injuries as defined in Article 51 of the Insurance Law of the
State of New York, as amended, and has been caused to suffer and sustain personal
injuries in and to the body, which are permanent in nature and has or may be caused to
suffer economic loss in excess ofthe basic economic loss.


This claim is herebypresentedfor adjustment and payment.


DATED: July:1, 2013


~~eryl M. Reed, Esq. -
WILLIAM K. MATTAR, r.c.
Attorney for Claimant
6720 MainStreet, Suite 100
Williamsville, New York 14221
(716) 633·353







..


STATE OF NEW YORK
COUNTY OF FRlE


)
) 5S:


..


ROBERT R. PIM ill being duly swom, depose and say that he is the Claimant in


this action; that he has read the foregoing Notice of Claim and know the contents thereof; that the


same is true to the knowledge of deponents, except as to matters therein stated to be alleged on


infonnati on and belief; and that as to those matters they believe them to be true.


"~/O :
ROBERT R. PIM ill


SW9rP to before me this
~dayofJuly, 2013 .


. ~--V~._~
-


LISA M.FAZIO·BEESON
Notaly Public. StafII ofNewYork


Qualif'1lld iD I!rieCoumy
No.OIFA6207194 .L1


My CommiIaion Expila J\IIIO 8.20
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