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MARK C. POLONCARZ

MICHAEL A. SIRAGUSA COUNTY EXECUTIVE MICHELLE M. PARKER
COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH.

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
MEMORANDUM
TO: Robert M. Graber, Clerk, Erie County Legislature
FROM: Michelle M. Parker, First Assistant County Attorney
DATE: September 30, 2013
RE: Transmittal of New Claims Against Erie County
Mr. Graber:

In accordance with the Resolution passed by the Erie County Legislature on June
25, 1987 (Int. 13-14), attached please find twelve (12) new claims brought against the County of
Erie. The claims are as follows:

Claim Name

Rodney Log v. County of Erie, et al.

Michael Maiola v. County of Erie

Niagara Mohawk Power Corporation v. County of Erie, et al.
William B. Perkins, Jr. v. County of Erie, et al.

Jacquline Townsel v. County of Erie, et al.

Geraldine Coles v. County of Erie, et al.

Kaily Giardina-Geary v. County of Erie, et al.

WS Empire LLC v. County of Erie, et al.

John Doe v. Frank Sedita, III, Erie County District Attorney, et al.
Ralph J. Bevilacqua v. Erie County Department of Public Works
Carstarphen Thomas v. County of Erie, et al.

Robert Klimtzak v. County of Erie

MMP:dld
Attachments
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MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

b O
S

COUNTY OF ERIE

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

September 30, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Bevilacqua, Ralph J. v. Erie County
Department of Public Works

NYS Division of Human Rights Charge
of Discrimination

Ralph J. Bevilacqua

Claimant is pro se.

Should you have any questions, please call.

MMP:dIld
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attormey

o . B

By: ‘_/ ,” \-.h__, (P A = {J Ly 'f{{’x___
Michelle M. Parker
First Assistant County Attorney
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NEW YORK STATE
DIVISION OF HUMAN RIGHTS

NEW YORK STATE DIVISION OF
HUMAN RIGHTS on the Complaint of

VERIFIED COMPLAINT
RALPH I. BEVILACQUA, Pursuant to Executive Law,
Complainant, Article 15
V.
Case No.
ERIE COUNTY, DEPARTMENT OF PUBLIC 10164350

WORKS,
Respondent.

Federal Charge No. 16GB305000

I, Ralph J. Bevilacqua, residing at 23 Kennedy, Lackawanna, NY, 14218, charge the
above named respondent, whose address is Attn: County Attorney, 69 Delaware Avenue, Suite
300, Buffalo, NY, 14202 with an unlawful discriminatory practice relating to employment in
violation of Article 15 of the Executive Law of the State of New York (Human Rights Law)
because of opposed discrimination/retaliation.

Date most recent or continuing discrimination took place is 8/27/2013.

The allegations are:
1. I have acted as a witness in regard to another employee’s discrimination complaint of age
discrimination under the federal Age Discrimination in Employment Act (ADEA); (deposition
taken in 3/13). I was hired by the above named Respondent, Division of Highways, on
3/29/1994 and work as a mechanic out of Respondent’s East Aurora location.

2, On 8/16/13, Gary Zawodzinski, Sr. Highway Maintenance Engineer, during a meeting

R /‘with me and several others, encouraged us to fight with one another. He indicated he wanted us

fUe to get blood on him. His actions made me fearful for myself and my family’s safety. I reported

this incident to Respondent’s Division of Equal Employment Opportunity Internal Complaint of
Harassment, Discrimination or Retaliation form. Mr. Zawodzinski was initially present when I
was giving my deposition in 3/13, and was removed after I informed the parties involved that I
was not comfortable with him present, and feared he would retaliate against me. On 8/27/13,
Zawodzinski called me in his office, with my immediate supervisor Ron Broska, and reduced all
of my job responsibilities.





3. I believe that I have been subjected to retaliation for having acted as a witness for another
employee in regard to his age discrimination claim/ complaint (Philip Tricoli).

Based on the foregoing, I charge respondent with an unlawful discriminatory practice relating to
employment because of opposed discrimination/retaliation, in violation of the New York State
Human Rights Law (Executive Law, Article 15), Section 296.

I also charge the above-named respondent with violating the Age Discrimination in Employment
Act (ADEA) as amended (covers ages 40 years of age or older in employment). I hereby
authorize SDHR to accept this verified complaint on behalf of the U.S. Equal Employment
Opportunity Commission (EEOC) subject to the statutory limitations contained in the
aforementioned law(s).

I have not commenced any other civil action, nor do I have an action pending before any

administrative agency, under any state or local law, based upon this same unlawful
discriminatory practice.

2400 @J

Ralph J. Bevifacqua

STATE OF NEW YORK ) g
COUNTY OF )

Ralph J. Bevilacqua, being duly sworn, deposes and says: that he/she is the complainant herein;
that he/she has read (or had read to him or her) the foregoing complaint and knows the content
thereof; that the same is true of his/her own knowledge except as to the matters therein stated on
information and belief; and that as to those matters, he/she believes the same to be true.

Rl ] @/

Ralph J. Bevﬂacq

Subscribed and swomn to
before me this ™" day
of ng’em‘oef' 0\3

N

Signature of Notary Public

CHRISTINE M. CEDERM, . -
Neary Publicin the State of New Yors

fualiifed in Erg Cautiy No, 01CE49B50E

Wy Oy RS o Ty A A8, aet‘-\
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COUNTY

F ERIE

MICTIAEL A, SIRAGUSA
ERIE COUNTY ATTORNEY

COUNTY EXECUTIVE
DEPARTMENT OF LAW

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

JEREMY C. TOTH

September 11, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Coles, Geraldine v. Erie County, Mark

Wipperman, Robert Koch, Michael
Reardon, John Anthony

Document Received:

Name of Claimant:

Summons and Complaint

Geraldine Coles

147 Clarence Avenue
Buffalo, New York 14215

Claimant's attorney:

Lindy Korn, Esq.

Electric Tower
535 Washington Street, Sth Floor
Buffalo, New York 14203

Should you have any questions, please call.

MMP:did
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

-~

/

By (W bl (&
Michelle M. Parker
First Assistant County Attorney

.
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AO 440 (Rev. 02/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Western District of New York

GERALDINE COLES

Plaintiff’
V.

ERIE COUNTY, MARK WHIPPERMAN, ROBERT
KOCH, MICHAEL REARDON, JOHN ANTHONY,

Civil Action No. 13-CV-00845

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)
Michael Siragusa
Erle County Attomey
95 Franklin Street, Room 1634
Buffalo, New York 14202

A lawsuit has been filed against you.

Within 20 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are: | |ndy Korn, Esq.

Law Office of Lindy Kom
Electric Tower

535 Washington St., Ninth FI,
Buffalo, NY 14203

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

»

& CLERK OF COURT

Date: 08/27/2013

Signature of Clerk or Deputy Clerk

Q
£/
b4
5
-
)
<

)





Case 1:13-cv-00845-RJA Document 6-3 Filed 08/27/13 Page 2 of 2.

AO 440 (Rev 12/09) Summons in a Civil Action (Page 2)

Civil Action No. 13-CV-00845

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed, R. Civ. P. 4 (1))

This summons for (rame of individual and title, if any)

was received by me on (date)

O 1 personally served the summons on the individual at (place)

on (date) yor

O 1 left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,
on (date) , and mailed a copy to the individual’s last known address; or

O 1 served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

On (date) yor
O 1 returned the summons unexecuted because ,or
O Other (specify:
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server's signature

Printed name and title

Server's address

Additional information regarding attempted service, etc:
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK
Buffalo Division

GERALDINE COLES,

PLAINTIFF,

AMENDED
v COMPLAINT

ERIE COUNTY, MARK WHIPPERMAN, 13-CV-00845

ROBERT KOCH, MICHAEL REARDON,
JOHN ANTHONY,

DEFENDANTS.

Plaintiff Geraldine Coles (“Plaintiff’ or *Ms. Coles™) alleges as follows:

PARTIES

1. The Plaintiff, Geraldine Coles, is a natural person with a place of residence at 147
Clarence Avenue, Buffalo, NY 14215.

2. Upon information and belief, Defendant Erie County (“Defendant” or “County”), is a
municipal entity with offices located at 95 Franklin Street, 16th Floor, Buffalo, New
York 14202

3. Upon information and belief, Defendant Undersherriff Mark Whipperman is an officer of
the county with offices located at 95 Franklin Street, 16th Floor, Buffalo, New York
14202. Here, he is sued in both his official and individual capacity.

4. Upon information and belief, Defendant Chief John Anthony is an officer of the county
with offices located at 95 Franklin Street, 16th Floor, Buffalo, New York 14202, Here,
he is sued in both his official and individual capacity.

5. Upon information and belief, Defendant Deputy Superintendent Michael Reardon is an
officer of the county with offices located at 95 Franklin Street, 16th Floor, Buffalo, New
York 14202. Here, he is sued in both his official and individual capacity.
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6. Upon information and belief, Defendant Deputy Robert Koch was at all relevant times
Superintendent of the Holding Center, and as such is an officer of the county with offices
located at 95 Franklin Street, 16th Floor, Buffalo, New York 14202. Here, he is sued in
both his official and individual capacity.

JURISDICTION AND VENUE
7. The Court has jurisdiction over this action pursuant to 28 U.S.C. §1331 and as conferred
by 42 U.S.C. §1983.
8. Defendant is subject to the jurisdiction of this Court and venue.is proper in this District

pursuant to 28 U.S.C. § 1391 (b) as the acts and omissions giving rise to the claims in this
complaint occurred within the Western District of New York.

FACTUAL BACKGROUND

9. Ms. Coles is a Deputy Sheriff for Erie County.
10. Erie County is a municipal entity, a subdivision of the State of New York.

11. Ms. Coles works at the Erie County Holding Center.

12. Ms. Coles’ position as a Deputy Sheriff is a civil service appointment.

13. Ms. Coles has a property interest in her continued employment.

14. First Deputy Superintendent Michael Reardon (“Deputy Superintendent Reardon”) is an
officer of the County.

15. Superintendent Robert Koch (“Superintendent Koch”) is an officer of the County.

16. On October 21, 2011 Deputy Superintendent Reardon invoked § 72 (5) of the New York
State Civil Service Law informing Ms. Coles that she was suspended from duty because of

her disability in a letter dated October 21, 2011, (Exhibit 1).

(18]
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17. Deputy Superintendent Reardon copied Undersheriff Mark Whipperman, Superintendent
Koch, Chief John Anthony and Tim Benten, County Risk Manager, on the October 21,
2011 letter to Ms. Coles. (Exhibit 1), '

18. § 72 of the New York State Civil Service Law contains several specifically enumerated
process requirements that the government is required to follow in order to suspend or
terminate an employee.

19. Defendants did not follow those speciﬁcally enumerated process requirements.

20. Ms. Coles was sent to an independent medical examiner on November 15, 2011.

21, Ms. Coles was not informed of the results of that examination until March 2012.

22. Deputy Superintendent Reardon has testified that he was under no obligation to provide
Ms. Coles with any sort of hearing. (Ex 2, Tr. 628-629).

23, Defendants never notified Ms, Coles of her right to a hearing.

24, Former Superintendent Koch has testified that he was not aware of any efforts made by
anyone in his chain of command to offer Ms. Coles a pre-deprivation hearing. (Ex. 3, 614-
615).

25. Chief John Anthony testified that Ms. Coles was entitled to a hearing. (Ex. 4, 525-26).

26.In a letter signed by Chief John Anthony, dated November 7, 2012, Chief Anthony
informed Ms. Coles that she would be terminated on December 7, 2012. (Ex. 5).

27. On December 7, 2012 Defendant terminated Ms. Coles. (Ex. 6, T-527:7-17).

28. Defendants never convened a pre-deprivation hearing,
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FIRST CAUSE OF ACTION
§ 1983 Violation of Due Process

29. Plaintiff repeats each and every allegation set forth herein in preceding paragraphs as
though fully set forth herein.

30. In order to establish a violation of §1983 “two -- and only two -- allegations are required
in order to state a cause of action under that statute. First, the .p]aimiff must allege that
some person has deprived him of a federal right. Second, he must allege that the person
who has deprived him of that right acted under color of state or territorial law.” Gomez v.
Toledo, 446 U.S. 635, 640, 100 S. Ct. 1920, 1923, 64 L. Ed. 2d 572 (1980).

31. Upon information and belief, Defendant Erie County is a public employer.

32. Ms. Coles is a Sheriff’s Deputy with civil service protections.

33. Ms. Coles has a property interest in her continued employment.

34. Superintendent Koch is an officer of the County.

35. Deputy Superintendant Reardon is an officer of the County.

36. Chief Anthony is an officer of the County.

37. Undersheriff Whipperman is an officer of the County.

38. Upon information and belief, during the relevant period Deputy Superintendant Reardon
and Chief Anthony were both subordinate to Superintendent Koch.

39. Upon information and belief, during the relevant period Superintendent Koch, Deputy
Superintendant Reardon and Chief Anthony were all subordinate to Undersheriff

Whipperman.
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40. On October 21, 2011 Reardon invoked § 72 (5) of the New York State Civil Service Law

41.

42,

43.

45.

informing Ms. Coles that she was suspended from duty because of her disability in a letter
dated October 21, 2011. (Exhibit 1).

Deputy Superintendent Reardon copied Undersheriff Mark Whipperman, Superintendent
Koch, and Chief John Anthony as well as Tim Benten, County Risk Manager, on the
October 21, 2011 letter to Ms. Coles. (Exhibit 1).

In a letter signed by Chief John Anthony, dated November 7, 2012, Chief Anthony
informed Ms. Coles that she would be terminated on December 7, 2012. (Ex. 5).

Civil Service employees are entitled to due process protections under § 75 of the New
York State Civil Service Law. “Petitioner's due process right to the protections created by
this section are well documented. See, Laurido v. Simon, 489 F.Supp. 1169
(S.D.N.Y.1980); Snead v. Department of Social Services, 351 F.Supp. 1360

(S.D.N.Y.1972).” Barrett v Miller, 179 Misc 2d 24, 30-31 [Sup Ct 1998].

. “The Constitution prohibits deprivations of [property] without due process. The denial of a

constitutionally-sound predeprivation hearing is a separate anq distinct injury from the
loss of [propertyl.” Patterson v Coughlin, 761 F2d 886, 892 [2d Cir 1985] emphasis in
original.

Suspension without pay, which does not conform to the due process requirements under
§72(5), “constitutes a denial of due process actionable under 42 U.S.C. § 1983.” See Lewis
v. New York City Transit Authority, No. 79—C-139 (E.D.N.Y.1979); Keyer v. Civil Service
Commission of the City of New York, 397 F.Supp. 1362 (E.D.N.Y.1975); Vega v. Civil
Service Commission, City of New York, 385 F.Supp. 1376 (S.D.N.Y.1974). Hilf v New

York Hous. Auth., 550 F Supp 1000, 1005 [SDNY 1982].
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46. Defendants denied Ms. Coles her federally protected due process rights to her continued

47.

48.

49.

50.

51

52.

53.

employment when the County, through the actions of Reardon and Anthony, and the
acquiescence of Superintendant Koch and Undersheriff Whipperman, terminated her

employment without any pre-deprivation hearing, or any hearing whatsoever.

SECOND CAUSE OF ACTION

§ 1985 Conspiracy to Deprive an Individual of Rights

Plaintiff repeats each and every allegation set forth herein in preceding paragraphs as
though fully set forth herein.

In order to establish a violation of §1985 a plaintiff must show that two or more
individuals conspired to deprive her of a legal right.

Ms. Coles has a property interest in her civil service appointment as Deputy Sheriff.
Because of this property interest, defendants cannot lawfully deprive Ms. Coles of her
employment, except for cause.

Ms. Coles has a Constitutional Right to Due Process prior to any deprivation of her civil
service employment.

Ms. Coles alleges that Defendants deprived her of her property, her appointment as
Deputy Sheriff, without Due Process.

On October 21, 2011 Reardon invoked § 72 (5) of the New York State Civil Service Law
informing Ms. Coles that she was suspended from duty because of her disability in a letter

dated October 21, 2011. (Exhibit 1).
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54. Deputy Superintendent Reardon copied Undersheriff Mark Whipperman, Superintendent
Koch, and Chief John Anthony as well as Tim Benten, County Risk Manager, on the
October 21, 2011 letter to Ms. Coles. (Exhibit 1).

55.In a letter signed by Chief John Anthony, dated November 7, 2012, Chief Anthony
informed Ms. Coles that she would be terminated on December 7, 2012. (Ex. 5).

56. Chief Anthony copied Superintendant Koch and the Erie County Attomey’s Office on the
November 7, 2012 letter. |

57. The letters from Reardon and Anthony show a concerted goal of depriving Ms. Coles of
her property interest in her employment.

58. Both Reardon and Anthony took affirmative steps in depriving Ms. Coles of her
employment by suspending and terminating her, respectively.

59. Reardon has testified that he consulted someone from the Erie County Attorney’s office to
determine a way to suspend Ms. Coles without any due process hearing. (Ex 2, Tr. 628-
629).

60. Both Reardon and Anthony failed to offer Ms. Coles any pre-deprivation hearing, as they
were required to do by the provisions of §72(5) and the due process clauses of the state

and federal Constitutions.

THIRD CAUSE OF ACTION

§ 1986 Failure to Prevent the Deprivation an Individual’s of Rights

61. Plaintiff repeats each and every allegation set forth herein in preceding paragraphs as

though fully set forth herein.





62.

63.

64.

6s.

66.

67.

68.

69.

70.

71.
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In order to establish a violation of §1986 a plaintiff must show that an individual who was
aware of a conspiracy under §1985 to deprive an individual of a right and who had
authority to prevent such a deprivation failed to act to prevent the deprivation.

Ms. Coles has a property interest in her civil service appointment as Deputy Sheriff.
Because of this property interest, defendants cannot lawfully deprive Ms. Coles of her
employment, except for cause.

Ms. Coles has a Constitutional Right to Due Process prior to any deprivation of her civil
service employment,

Ms. Coles alleges that Defendants deprived her of her property, her appointment as
Deputy Sheriff, without Due Process.

On October 21, 2011 Reardon invoked § 72 (5) of the New York State Civil Service Law
informing Ms. Coles that she was suspended from duty because of her disability in a letter
dated October 21, 201 1. (Exhibit 1).

Deputy Superintendent Reardon copied Undersheriff Mark Whipperman, Superintendent
Koch, and Chief John Anthony as well as Tim Benten, County Risk Manager, on the
October 21, 2011 letter to Ms. Coles. (Exhibit 1).

In a letter signed by Chief John Anthony, dated November 7, 2012, Chief Anthony
informed Ms. Coles that she would be terminated on December 7, 2012. (Ex. 5).

Chief Anthony copied Superintendant Koch and the Erie County Attorney’s Office on the
November 7, 2012 letter,

The letters from Reardon and Anthony show a concerted goal of depriving Ms. Coles of

her property interest in her employment.





72.

73.

74.

75.

76.

77.

78.

79.

80.

81.

Case 1:13-cv-00845-RJA Document5 Filed 08/26/13 Page 9 of 11

Both Reardon and Anthony took affirmative steps in depriving Ms. Coles of her
employment by suspending and terminating her, respectively.

Reardon has testified that he consulted someone from the Erie County Attorney’s office to
determine a way to suspend Ms. Coles without any due process hearing. (Ex 2, Tr, 628-
629).

Both Reardon and Anthony failed to offer Ms. Coles any pre-deprivation hearing, as they
were required to do by the provisions of §72(5) and the due process clauses of the state
and federal Constitutions.

Under-Sheriff Whipperman and Superintendant Koch were both aware of the October 21*
letter, which facially indicates a lack of any deprivation hearing, pre or post.
Under-Sheriff Whipperman and Superintendant Koch both knew or should have known

about the lack of due process supporting Deputy Superintendant Reardon’s suspension of

Ms. Coles.

Under-Sheriff Whipperman and Superintendant Koch both were of superior rank to
Reardon.

Under-Sheriff Whipperman and Superintendant Koch both failed to act to prevent the

deprivation stated in the October 21* letter.

Superintendant Koch was copied on Chief Anthony’s November 7 letter terminating Ms.
Coles.

Superintendant Koch was of superior rank to Anthony.

Superintendant Koch failed to act to prevent the deprivation stated in the November 7

letter.
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WHEREFORE, Ms. Coles respectfully requests this Court to enter an Order:

A. Awarding Ms. Coles past lost wages and benefits in an amount to be determined
at trial;

B. Awarding Ms. Coles damages for her pain, suffering, loss of enjoyment of life,
humiliation and other injuries in an amount to be determined at trial;

C. Directing Defendants to pay all unreimbursed medical costs incurred by Ms.
Coles as a result of the stress and anxiety resulting from the discrimination she suffered and the
hostile working conditions she endured, including diagnostic analysis, treatment and therapy, and
follow up thérapy;

D. Directing Defendants to pay Ms. Coles the costs of this action, together with

reasonable attorneys’ fees and disbursements;

E. Directing Defendants to reinstate Ms. Coles to the payroll in her former title;
F. Ms. Coles to have such other and further relief as this Court deems just and
equitable.
DEMAND FOR JURY TRIAL

Pursuant to Rule 38(b) Fed. R. Civ. P., Plaintiff hereby demands a trial by jury for all
issues triable of right by a jury in this case.

Dated: August 26, 2013

10
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Respectfully submitted,
Plaintiff Geraldine Coles
By her Attorneys

s/Lindy Korn, Esq.

Lindy Korn, Esq.

Richard J. Perry, Esq.

Attorneys for Plaintiff

The Law Offices of Lindy Korn
Electric Tower

535 Washington Street, Ninth Floor
Buffalo, New York 14203
Telephone: (716) 856-5676
Facsimile: (716) 507-8475
lkk75a; aol.com

khovaros@yahoo.com

11






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

COUNTY EXECUTIVE
DEPARTMENT OF LAW

MARK C. POLONCARZ

September 12, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Giardina-Geary, Kaily v. Sheriff
Howard and County of Erie

Notice of Claim

Kaily Giardina-Geary
1325 Park Lane
Grand Island, New York 14072

W. James Schwan, Esq.

Law Office of W. James Schwan
Ellicott Square Building

295 Main Street, Suite 700
Buffalo, New York 14203

Should you have any questions, please call.

MMP:did
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: | "/ u{,{, {4 pﬂ--‘f Lot
Michelle M. Parker
First Assistant County Attorney

9S FRANKLIN SIRFET, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) B58-2200 - WwW W.£RIE.GOV

JereMy C. TOTH
SECOND ASSISTANT COUNTY ATTQORNEY





SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

KAILY GIARDINA-GEARY,

Claimant

against NOTICE OF CLAIM

TIMOTHY B. HOWARD, as Sheriff of Erie County and
COUNTY OF ERIE.

To the County Attorney of the County of Erie
To the Clerk of the Legislature of Erie County
To Timothy B. Howard, as Sheriff of Erie County
PLEASE TAKE NOTICE that Kaily Giardina-Geary, the claimant herein (“claimant”), does

hereby make the following claim for salary, wages and benefits required by General Municipal
Law, Section 207-c against the County of Erie and Timothy B. Howard, as Sheriff of Erie
County, and in support thereof states:

1. The claimant resides at 1325 Park Lane, Grand Island, New York.

2. The name and post office address of claimant’s attorney is W. James Schwan, Esq.,
295 Main Street, Suite 700, Buffalo, New York 14203.

3. The claim against the County of Erie and Timothy B. Howard, as Sheriff of Erie

County is for salary, wages and benefits required to be paid to the claimant under General





Municipal Law, Section 207-c. The claimant was injured while in the performance of duties
as a deputy sheriff which was recognized as a performance of duty injury under General
Municipal Law, Section 207-c. The claimant has since the injury on April 6, 1999
received hospital care and medical treatment necessitated by reason of such injury. The
claimant has suffered additional back injuries found to be casually related to the April 6,
1999 injury. The claimant has requested General Municipal Law, Section 207-c coverage
and benefits, but such request was denied by letter dated June 6, 2013. There is no basis
for denial of the claimant’s claim for salary, wages and benefits under General Municipal
Law, Section 207-c.

4. The claimant seeks salary, wages and benefits required to be paid under General
Municipal Law, Section 207-c and reimbursement of all monies claimant is compelled to

expend by reason of the failure to provide General Municipal Law, Section 207-c coverage.

Dated: Buffalo, New York
August 29, 2013






VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE )
CITY OF BUFFALO )

Kaily Giardina-Geary, being duly sworn, deposes and says that deponent is the Claimant
in the within proceeding; that deponent has read the foregoing Notice of Claim and knows the
contents thereof; that the same is true to deponent’s own knowledge, except as to the matters
therein stated to be alleged on information and belief, and that as to those matters deponent

believes them to be true.

Sworn to before me this 27
day of August, 2013.

0. Q@WSLL—

Notary ublic







COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE Jeremy C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
September 18, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Doe, John (teacher in Cheektowaga) v.
Frank A. Sedita, 111, Erie County
District Attorney; et al.

Document Received: Order to Show Cause
Name of Claimant: “Iohn Doe, a Tenured Teacher

Employed by the Cheektowaga Central
School District.”

Claimant's attorney: Carl W. Morgan, Esq.
85 Main Street
Hamburg, New York 14075

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

’ ."‘f .JI, é
By: ,'//)’L_. C""L/\/d’ ("k - G K--‘"n._
Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enc.

95 FRANKLIN S!REET. ROOM 1634, BLtFALO. NEW YORK 14202 ~ PHONF: (716) 838-2200 - wwW FRIE.GOV





At a Special Term of the Supreme Court, held in
and for the County of Erie at the Courthouse, ; J
Delawitc-AVemid, Part +/, in the City of of
Buffalo, State of New York on the _/’_ day of

18 5 4 EN]

PRESENT: HONORABLE

STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of an Article 78 Proceeding ORDER TO SHOW
CAUSE
JOHN DOE, a Tenured Teacher Employed by the
Cheektowaga Central School District

Index No.

Petitioner,

Vs,

FRANK A. SEDITA, ll, ERIE COUNTY DISTRICT
ATTORNEY; DAVID ZACK, CHIEF OF POLICE, TOWN
OF CHEEKTOWAGA; the TOWN OF CHEEKTOWAGA,
the CHEEKTOWAGA CENTRAL SCHOOL DISTRICT,
BOARD OF EDUCATION; and DENNIS KANE,
SUPERINTENDENT OF CHEEKTOWAGA CENTRAL

SCHOOL DISTRICT, Assigned Justice:
Hon.

Respondents.

Upon the Petition of Petitioner, JOHN DOE, dated and verificd the 5" day of September,

2013, together with Exhibits attached thereto;

LET the respondents, FRANK A. SEDITA, 1il, ERIE COUNTY DISTRICT ATTORNEY;
DAVID ZACK, CHIEF OF POLICE, TOWN OF CHEEKTOWAGA; the TOWN OF
CHEEKTOWAGA, the CHEEKTOWAGA CENTRAL SCHOOL DISTRICT, BOARD OF
EDUCATION, and DENNIS KANE, SUPERINTENDENT OF CHEEKTOWAGA CENTRAL

SCHOOL DISTRICT, show cause at a Special Term of the Supreme Court to be held in and {or thej
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Tue, Part =, in the

——

County of Erie to be held at the Courthouse thercof located at;, D vel

City of Buffalo. New York on the A~ day of September, 2013 at _+ry _o'clock in the

/-, noon of that day, or us soon thereafter as counsel may be heard, why a judgment should nof

4

be made and entered herein pursuant 1o New York Civil Practice Law and Rules Article 78,

directing:

a) That respondent. District Attorney Frank A. Sedita 1I1. perform a duty enjoined upony

| him by law pursuant to Criminal Procedure Law §160.50 - the scaling of the record of the criminall
investigation ol petitioner’s conduct in connection with the recorded (clephone calls which were thﬁ
subject of Checktowaga Police Chief David Zack’s investigation: and ‘

b) That respondents, District Attorney Frank A. Sedita [1T and Checktowaga Policy
Chiel David Zack. take all steps necessary to retrieve any and all records, papers and or evidencq
relating to the criminal investigation which was conducted into the martter and which were
improperly released to respondents, Superintencent Danicl Kane and the Cheektowaga Central
School District Board of Education. contrary to the directions of Criminal Procedure Luw §160.5(W
(1) (i), (b). (¢). and (d); and

<) I'hat respondents, District Attorney Frank A. Sedita [II and Cheektowaga Policy

Chief David Zack, be prohibited, ¢njoined and restrained from submitting such documents and’or

physical evidence obtained and any testimony relating to the said criminal investigation at any

subsequent Education Law §3020-a disciplinary, Hearing; and

!
‘ d) That respondents, Superintendent Danicl Kane snd Cheektowaga Central School{
District Board of Education, be prohibited. cnjoined and restrained from utilizing any information‘
|| obtained as a result of the aforesaid criminal insestigation made available by respondent, Police‘

|| Chief David Zack, pursuant to the provisions of Criminal Procedure Law $160.50 and Executiy cJ
|

¥
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Law §296 in any subsequent Education Law §3020-a disciplinary proceeding, and or in any report II

the State Education Department pursuant to 8 N.Y.C.R.R. §82.1(a); and

e) That a preliminary injunction be issucd restraining all respondents {rom publically
disclosing the names ot Petitioner Doe, along with the other subject teachers. and that respondent
Cheektowaga Central School District Board o: Fducation specifically be restrained from initiating
any Education Law Section §3020-a disciplinary proceedings until such time as this Court issues &

Decision and Order in connection with petitioner’s upplication in the instant Article 78 proceeding;

and

f) That pending a hearing ot the application for a preliminary injunction, a lemporary]

[
[

restraining order (TRO) issue herein enjoining and restraining the respondents as aforesaid. .
And granting such other and further relicf as to the Court may scein just and proper.
Oral argument shall be required on Ihev return date of this motion.
Sutficient reason appearing therefor. let service of a copy of this Order and the papers upon|

which it is granted upon the respondents, on or before the }aﬂ day of __&‘zkig}xc , 2013. bef

deemed good and sufficient service, 5 i1 AT

racalrnims = +}
recerptrequesteutome S— o

Signed this ﬂ:"_h__ day of September, 2013, in Burfalo. New York.
L0eiS s.l/\all ,fﬁ 6(1(,(?("’3/“( $ the [0\:‘\’“"' -'in/ p()f\hcr\(-i’S {aang

Acwitvin
Fb/\& rees &?if'dttv\bir Q35,2 ci3,

b3 dhe (lese ~3F

/

\ JSC.
( JOHN M. CURRAN, J.5.C.

COURT CLERK





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of an Article 78 Proceeding PETITION

JOHN DOE, a Tenured Teacher Employed by the

Cheektowaga Central School District, Index No.
Petitioner.

Vs.

FRANK A. SEDITA, UI, ERIE COUNTY DISTRICT
ATTORNEY; DAVID ZACK, CHIEF OF POLICE, TOWN
OF CHEEKTOWAGA; the TOWN OF CHEEKTOWAGA;
the CHEEKTOWAGA CENTRAL SCHOOL DISTRICT,
BOARD OF EDUCATION; and DENNIS KANE,
SUPERINTENDENT OF CHEEKTOWAGA CENTRAL

SCHOOL DISTRICT, Assigned Justice:
Hon.

Respondents.

Petitioner, JOHN DOE, by his attorneys, CARL W. MORGAN, P.C., Carl W. Morgan,
Esq., and John J. Gilmour, Esq., of counsel, complaining of the Respondents, allege:

1) That at all times hereinafter mentioned, petitioner, JOHN DOE, (hereinafter “Doe™),
was and is a resident of the City of Buffalo, County of Erie and State of New York and a tenured
teacher of and for the Cheektowaga Central School District.

2) That at all times hereinafter mentioned, respondent, FRANK A. SEDITA, Il
(hereinafter “District Attorney”), was and is the duly elected District Attorney in and for the County
of Erie and, as such, is responsible for the direction and supervision of the District Attorney’s Office
of Erie County, a duly incorporated municipal corporation organized and existing pursuant to thej
laws of the State of New York, and whose duties include, inter alia, the investigation and

prosecution of individuals alleged to have committed criminal conduct within said County.
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3) That at all times hercinafter mentioned, respondent, DAVID ZACK. (hereinafier
“Chief Zack™), was and is the duly appointed Chief of Police of and for the Town of Cheektowaga.

New York. whose dutics and responsibilities include. inrer alia. the direction and supervision of the

Town of Cheektowaga Police Department (hercinafter “Police Department™) in the investigation off

criminal conduct and the arrest of individuals whose conduct constitutes crimes and offcnsej
committed within the Town of Cheektowaga.

4) That at all times hereinafter mentioned, respondent. TOWN OF CHEEKTOWAGA
thereinafter “the Town™), was and is a duly incorporated municipal corporation organized aud
existing pursuant to the laws of the State of New York and the employ er of respondent, Chief Zack.

3) That at all times hereinafter mentioned. respondent, BOARD OF EDUCATION OF
THE CHEEKTOWAGA CENTRAL SCHOOIL DISTRICT, (hereinafter “School Board” or
“School District”), is the governing body of said School District duly organized and existing as 4
municipal corporation pursuant to the laws o1 the State of New York with the responsibility fod
oversight und management of said School District’s aftairs, personnel and properties.

6) That at all times hereinafter mentioned. respondent, DENNIS KANE, (hereinafier

“Superintendent Kane™), is the Superintendent of Schools of and for the Cheektowaga Central

School District who serves as the Chief Executive Officer of the same and whose duties and

responsibilities include, inrer afiu, the supervision and direction of all teachers within the District, a.]
well as the obligation to report to the Board of 1:ducation allegations of teacher misconduct and oy

violations of Regulations for said Board’s consideration and action. '





FACTS

7 Petitioner Doe, is currently employed by respondent, School District, as a tenured
teacher and was so employed berween February, 2012 and June, 2013. On or about August 20,
2013, Doe was advised by Respondent, Superintendent Kane, that he was being placed on|
“administrative leave” pending an investigation into his conduct in connection with certain phone
calls allegedly made by one, Dontre Jones (hereinafter “Jones™), between February, 2012 and June,)
2013 while Jones was an inmate at the Erie County Holding Center and awaiting trial in connection
with a homicide that occurred in the Town of Cheektowaga in May, 2011.

8) Upon information and belief, Jones was a student at Cheektowaga Central at the tim¢
of the alleged homicide and Petitioner was a teacher at the School.

9) In June, 2013, Jones was convicted of First Degree Manslaughter after a trial before]
Erie County Judge Michael F. Pietruszka and was sentenced on August 26, 2013.

10)  Upon information and belief, the telephone calls made by Jones while he was an
inmate and awaiting trial at the Erie County Holding Center to certain teachers at the Cheektowaga
School District were recorded. At some point thereafter, these recorded telephone conversations
became available to respondent, Chief Zack, who then initiated a criminal investigation into thej
conduct of said teachers. Thereafter, respondent, Chief Zack. then made the tapes of the recorded]
telephone conversations available to respondent, District Attorney’s Office, as part of that criminal
investigation.

11)  Upon further information and belief, however, after reviewing the telephone
conversations between Jones and the subject teachers, and upon concluding all investigation in
connection with their conduct, the District Attorney’s Office and the Police Department declined to

prosecute Doe and the other subject teachers for any criminal conduct whatsoever. Indeed, Chiel
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Zack has since concluded that “no laws were broken™ by the conduct of said teachers (See Eﬂljmﬂ
“A” attached hereto and incorporated herein by reference).

12)  Consequently. no criminal charges of any kind have ever been initiated by the District
Attorney’s Office and/or the Cheektowaga Police Departrnent by the filing of an accusatory]
instrument against the petitioner or the other subject teachers in any Court in Lirie County.

13) Nevertheless. on or about August 14, 2013, respondent, Chiel' Zack met with
respondents, Board of Fducation and Superintendent Kane, and subimitted information to them that
he had obtained during the criminal investigation including the taped telephone conversations that
allegedly took place between Jones, the petitioner and the other subject teachers. Upon information
and belief. Chief Zack’s purpose was to persuade respondents. Board of Education and
Superintendent Kane. to prefer charges of misconduct against said teachers.

14)  Indeed, shortly thereafier, respondent, Chiet Zack, then scheduled a “mecting” with
local media with the expressed intention ot publically disclosing the contents of the recorded
telephone calls and, potentially, the names of the teachers allegedly involved. It was only aften
receipt of letters from both counsel for Petitioner Doe, as well as counsel for another teacher
implicated in this matter that respondent, Town, direcied that Chief Zack's public “meeting™ not take]
place. (See Copy of Statement released by Respondent Chief Zack to Jocal media attached hereto as
Exhibit “B”).

15)  To date. Pelitioner Doe remains on adiministrative leave pending an “investigation’)
into his conduct, ostensibly to be conducted by respondent, Superintendent Kane. It is believed that
the results of that “investigation” will determine whether charges of misconduct are brought against

Petitioner Doe and.ur his fellow teachers. Upon information and belief, however. that investigation|
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will be based solely upon information, documentation and evidence-including the recorded
telephone calls-derived from the criminal investigation that determined “no laws had been broken™

LEGAL ARGUMENT)

16)  This Article 78 proceeding is in the nature of mandamus to compel and/or

prohibition. Succinctly stated. in his application, Petitioner is sceking an Order of this Court

directing:

a) I'hat respondent, District Attorney, pertorm a duty enjoined upon him by law
pursuant 1o Criminal Procedure Law §160.50 — the scaling of the record of the criminal in\“estigarion1
of petitioner’s conduct in connection with the recorded (elephone calls which were the subject ot
Chief Zack’s investigation; and

b) ‘That respondents, District Attorney and Chicf Zack, take all steps necessary 10
retrieve any and all records, papers and or cvidence relating to the criminal investigation which was]

conducted into the matier and which were improperly relcased to respondents. Superintendent Kane

and Board of Education, contrary to the dircetions of Criminal Procedure Law §160.50 (1) (1), (b,
{¢), and (d); and

c) - That respondents, District Auorney and Chiet Zack. be prohibited. enjoined,
and restrained from submitting such documenis and or phy sical evidence obtained and any testimom

relating to the said criminal investigation at any subsequent Education Law §3020-a disciplinary

—_— ey

Flearing; and
d) That respondents, Superintendent Kane and Board of Fducation, be
prohibited, enjuined and restrained from utilizing any information ubtained as a result of thel

aforesaid criminal investigation made available by respondent, Chict Zack, pursuant to [hﬂ

provisions of Criminal Procedure Law §160.530 and Exceutive Law 3296 in any subsequent

noe 3





Fducation Law §3020-a disciplinary proceeding. and'or in any report to the State Education
f

Department pursuant to 8 N.Y.C.R.R. §82.1(a); and |

e) That u preliminary injunction be issued restraining all respondents from‘
publically disclosing any information obtained during said criminal investigation, including thg
names of Petitioner Doe, along with the uther subject teachers. and that respondent Board of
Education specifically be restrained from iniliating any Fducation Law § 3020-a disciplinary
proceedings until such tinic as this Court issues a Decision and Order in connection with petitioner’s
application in the instant Article 78 proceeding: and |

f) That pending a hearing of the application tor a preliminary injunction, g

temporary restraining order (TRO) issue herein cnjoining and restraining the respondents ay

aforesaid.

17)  Criminal Procedure Law $160.50 cs:ablishes the general rule that the record of o
criminal action or proceeding upon termination in Javor of the accused “shall be scaled and not madg
available to any person or public ur private ageney” (CPL §160.50 (1) (c)). The statute further

specifies that the scaled records may be made availuble only to the accused and to six enumcratexﬂ

categories ol persons or public or private agencies. (CPL §160.50 (1) (d)). l

|

18)  The records which are to be scaled and not mude available to any person or public on!
private agency include “all official vecords and pupers, including judgments and orders of the counrt,,
. . . . . . . |

but not including published court decisions or opinions or records and briels on appeal. relating to

the arrest or prosecution, including all duplicates and copies thercof, on file with the Division of|

|
Criminal Justice Services. any court, police agency, or prosccutors office.” (CPL §160.30 (o). |
' !
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19)  The statute further provides that a criminal action or proc;eding against a person shall
be considered terminated in favor of such person where:

(i) [PJrior to the filing of an accusatory instrument in a local criminal court
against such person, the prosecutor clects not to prosecute such person. In such
event, the prosecutor shall serve a certification of such disposition upon the Division
of Criminal Justice Services and upon the appropriate police department or law
enforcement agency which, upon receipt thereof, shall comply with the provisions of
paragraphs (a), (b), (c) and (d) of subdivision one of the section in the same mannet|
as is required thereunder with respect to an order of a court entered pursuant to said
subdivision one (CPL §160.50 (3) (i)).

20)  As the facts in the instant matter make clear, respondent, Chief Zack initiated 4
criminal investigation of the conduct of Petitioner Doe and other teachers in the Cheektowaga
Central School District in connection with certain telephone calls allegedly made to them by Dontre
Jones from the Holding Center while he was awaiting trial for homicide. That investigatioq
disclosed that there was no criminal conduct on the part of the subject teachers.

21) Based on that determination, there has been no subsequent filing of an accusatory
instrument in any local criminal court against Petitioner Doe and/or the other subject teachers, and i
is apparent from subsequent statements made by Chief Zack that neither he nor the District Attorney
has elected to prosecute Petitioner for any of his alleged conduct in connection with this matter.

22)  As a result, pursuant to the specific directives of the Criminal Procedural Law, the
criminal proceeding must be considered terminated in favor of Petitioner and the prosecutor is under

a slatutory obligation to direct the sealing of all official records and papers in the possession of the]
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Police Department and/or District Attorney’s Office and not made available to any person or public
or private agency. (CPL §160.50 (1) (c)).

23)  Nevertheless, despite this explicit statutory directive, it is apparent that the sealing of
the records in connection with this matter was never accomplished. It is further apparent from thej
recent public statements of respondent Chief Zack: (1) that he has previously disclosed information,|
documentation and evidence obtained in his investigation to respondents, Superintendent Kane and

the Board of Education; (2) that he intends to do the same to the general public through the media;

and (3) that his purpose is to persuade respondent Board of Education to bring disciplinary charge%
against Petitioner Doe and the other teachers to punish them for conduct he views as “inappropriate™
(See Exhibits “A” and “B”).

24) It has long been the law in New York, however, that a Board of Education is not
entitled to obtain the sealed records of a criminal action or proceeding that has terminated in favor of
an accused tenured teacher for use in a Hearing under Education Law §3020-a on charges brought
against said teacher (see, /n the Matter of Joseph M. vs. NYC Bd. Qf Educ., 82 N.Y.2d 128 (1993)).

25)  In Matrer of Joseph M., supra, the Court of Appeals has explicitly so held. In that
case, a tenured music leacher was arrested on charges of misdemeanor possession of a controlled

substance. Upon a jury acquittal of the defendant of those charges, the trial judge sealed the records

pertaining to the arrest and prosecution. Thereafter, however, the defendant’s Board of Educan’ow
commenced disciplinary proceedings against him based upon the same misconduct as alleged in the

unsuccessful criminal prosecution.

26) At the same time, the Board brought an application in Supreme Court for an order

unsealing the criminal records, as well as releasing the prosecutor’s file and the physical evidence
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about . . . or to act upon adversely to the individual involved, any arrest or
criminal accusation of such individual . . . [which was terminated in his/her favor]
in connection with the licensing, employment . . . of such individual . . . as
defined in subdivision two (sic) of §160.50 of the Criminal Procedure Law”
(Executive Law, §296 (16); see, also, Marter of Joseph M., supra at 132).
33)  Clearly, to allow respondents, Town of Cheektowaga, Chief Zack. Superintendent
Kane and Board of Education, to make public and/or to utilize the information obtained as a result of
the aforesaid criminal investigation in support of any Education Law §3020-a disciplinary]
proceedings would be in direct violation of the provision of the statute that prohibits the “any person,
agency or bureau, corporation or association” from making “‘any inquiry about . . . or to act upon|
adversely to the individual involved, any arrest or criminal accusation of such individual” (See.
Matter of Skyline Inn Corp v. New York State Lig. Auth., 44 N.Y.2d 695 (holding that it was an

unlawful for the State Liquor Authority to consider a dismissed criminal charge against licensee in

disapproving liquor license renewal applications).

Education Law § 3020-a

34)  Under the New York State Education Law, a tenured teacher may not be disciplined
or discharged except for “just cause” determined on stated charges after a hearing on those charges|
Detailed charges specifying the grounds for discipline must be filed in writing with the Board of
Education and the Board Members must then vote, individually, to determine if there is probable
cause to bring a 3020-a disciplinary hearing. The vote is conducted in Executive Session. [f charges
are brought by the Board, the teacher is given notice of the same and the teacher is then given 10|

days in which to request a hearing. (See generally, NYS Bducation Law § 3020-a).
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35)  Unless the teacher requests otherwise, both the 3020-a hearing and any pre-hearing|

conferences must be held in private. (8§ N.Y.C.R.R. 81-1.9) If acquitted, the tcacher rnust be restored

to his or her teaching position and the charges must be removed from the teacher’s employ ment
|

record (§ 3020-a (4)(b)).

36)  As such, is respectfully submitted that Petitioner is enttled lo the designation oli’
“John Doe™ within the context of this proceeding in order 1o maintain - in so far as possible - his
anony mity pending a determination under Education Law §3020-a of any disciplinary charges whichy
may be brought against him.

37)  Moreover, to allow respondents to make public the names of the teachers involved
and-or details of the charges to be brought against them prior to any §3020-a disciplinary hearing
would render those specific provisions of the law designed to guarantee the absence of publid

|
disclosure a nullity and cffectively climinate those rights and protections alforded to Petitioner by
that statute.

38)  That the releasce of Petitioner’s name to the public prior to a determination of this
proceeding would be an act in violation of Petitioner’s rights and would render the judgment
inefiectual and result in immediate and irreparable injury. loss and damage to Petitioner. (See, CPRI
§ 6301, ef seq.)

39)  There has been no previous application made w any Court lor the relief requested

herein.

WHEREFORE, for all of the atoresaid reasons. it is respectfully requested that this Court
issue un Order granting petitioner’s application in all respects and for such other and further reliet as

to the Court seems just and proper.






DATED:

Hamburg, New York o
September 5, 2013 P . / 7

torneys for Petitioner
85 Main Street
Hamburg, New York 14075
Telephone: (716) 648-6250

Page -13-






EXHIBIT A





Wednesday Adjust 21, 2013
Th 2WVS, ¢

City & Region

Cheekiowigd pus 3 faslty membars en | ve ovar pitang contart they had with imare

Contact between 3 teachers, murder suspect being investigated

MIsH 13
Updated: August 20, 2013, 03:52 PM psuche 1 Agust 20, 2013 03:524 PM
Three teachers in the Cheektowaga Central Schowol District mest likely won't be in the classraom at the
start of this school year — as distnict officials investigate their conduct during u murder invosugaiton

invalving onv of their students.

The wachers, whose names were not released, were all placed on administrative lave, wita pay, after
Cheektowaga police met with the School Board 1ast Wednuesday.

Police wanted district leaders to know nbout telephone conversations the high school teachoers had with
Dontre Jones as he awaited trial in the May 31, 2011, shonting that nccurred in Cher ktowaze Town Park,

“1 just cun’t comment on it.” suid Dennis Kane. Cheektowaga Centrai's superintendent,

“The board was justifiably shocked ... nppropriately shocked,” Police Chiet Duvid Zack said Tuesday.
“They promised swift action.”

Zack has schaduled 2 meeting with: loend media for Thursday, at which time he intends 1o diselose the
contents of those momtored telephone conversations. which occurred when Jones cobled the teachers

from bebind bars.

The phone calls besween Jones, whe was 18 at the time of the shooting. and his teachers 10k place

betwoen February 2012, when he was ¢hirged with second-degree mupder

o/ www butfalonews.co Man cogvicted of manslauglter in fual shocting in Cheskbtowagn porkhtiod)

by Ene County Judge Michacl F. Pietruszka. Suntencing is scheduled for Monday.

Police said no linws were broken. “The ininimum s that they are iappropriote,” 2 oo szit.

The conversutions, along with the atmosphere in the schonl, impacted the departmint’s al:iliny to
investigate the homicide, he said.

Ira Watkins Jr.. 19, of Buftalo, died when he was caught in qunfire near the hasketball counts in the park.
The shooting stemined from an argument earlier that day between rival gangs, prosceutors had said.

Neither danes nor Watkins was involved in the dispate, however.

emauil: jhabudadvbutfnews.com

Janiee Habada

Coprright 1999 - 2013 - The Buffalo News copyright-pretzeted matensl.





EXHIBIT B





IT WAS MY INTENT TODAY TO MAKE THE PUBLIC AWARE OF A SITUATION THAT DEVELOPED DURING
THE INVESTIGATION INTO THE BRUTAL AND SENSELESS MURDER OF [RA WATKINS JR. ON MAY 31%

2011,

THE DECISION TO DO SO WAS NOT MADE IN HASTE. THE MAJORITY OF FACULTY AT CHEEKTOWAGA
CENTRAL ARE EXCELLENT TEACHERS. IT IS NOT OUR INTENT TO TARNISH THE REPUTATION OF THE

ENTIRE FACULTY, BY MAKING PUBLIC THE ACTIONS OF A FEW.
HOWEVER, WE ARE NOT JUST POLICE OFFICERS, WE ARE PARENTS. WE ASKED OURSELVES, IF | WAS A
PARENT AND MY CHILD WAS A STUDENT AT CENTRAL, WAS WHAT WE KNEW, SOMETHING ALL PARENTS

SHOULD.

THE ANSWER WAS YES.

WHEN PARENTS SEND THEIR CHILDREN TO SCHOOL, THEY MUST HAVE FAITH AND TRUST IN THE
INSTITUTION. WE FELT STRONGLY, THAT PARENTS WOULD QUESTION THAT FAITH AND TRUST, IF THEY
HEARD THE COMMUNICAIONS WE HEARD. PARENTS HAVE A RIGHT TO KNOW WHAT IS TAKING PLACE

IN THE SCHOOL, AND IN THE CLASSROOM.

WHEN WE LEARNED TEACHERS AT CHEEKTOWAGA CENTRAL WERE COMMUNICATING WITH DONTRE
JONES AS HE AWAITED TRIAL, WE WERE SURPRISED; BUT, NOT OVERLY CONCERNED. THE MANNER IN
WHICH THE COMMUNICATIONS WERE BEING FACILITATED WERE HIGHLY QUESTIONABLE AND
SOMETHING WE INTENDED TO BRING TO SCHOOL OFFICIALS WHEN THE INVESTIGATION AND TRIAL

WERE CONCLUDED.

THERE CAME A POINT; HOWEVER, WHEN WE FELT THOSE COMMUNICATIONS, AND THE MANNER IN
WHICH THEY WERE CONDUCTED, WERE NEGATIVELY IMPACTING OUR ABILITY TO INVESTIGATE THE

CASE.

WE IMMMEDIATELY REPORTED OUR CONCERNS TO THE ERIE COUNTY DISTRICT ATTORNEY’S OFFICE.
WHEN WE PLAYED THE TAPES TO PROSECUOTRS THEY WERE OUTRAGED. IT WAS THEIR FEELING THAT
SOME OF THOSE COMMUNICATIONS WOULD NEGATIVELY IMPACT THEIR ABILITY TO SUCCESSFULLY

PROSECUTE THE CASE.

THE DISTRICT ATTORNEY'S OFFICE CONTATCED CHEEKTOWAGA CENTRAL WITH THEIR CONCERNS.
THE DISTRICT ATTORNEY WAS ALSO NOTIFIED OF THE INTENT OF THIS PRESS CONFERENCE. WE HAVE
HIS FULL SUPPORT

THE CASE WENT TO TRIAL ON MAY 29™, 2013. DONTRE JONES WAS CONVICTED OF MANSLAUGHTER IN
THE FIRST DEGREE ON JUNE 4™ 2013. HIS SENTENCING IS SCHEDULED FOR AUGUST 26™.

AS | STATED, IT WAS MY INTENT TODAY TO MAKE THE PUBLIC AWARE OF WHAT WAS TAKING PLACE
DURING SCHOOL HOURS, IN CLASSROOMS AT CHEEKTOWAGA CENTRAL HIGH SCHOOL DURING THE

PAST YEAR.





THERE ARE PERSONS WHO DO NOT WANT THIS INFORMATION TO BE MADE PUBLIC, THE TOWN AND
MYSELF HAVE BEEN CONTATCTED BY AN ATTORNEY THREATING CIVIL ACTION IF WE DISCLOSE THE
IDENTITY OF ANY PERSONS, OR RELEASE ANY CONTENT WHICH COULD IDENTIFY ANY PERSON

ASSOCIATED WITH THE INVESTIAGTION.

AT THIS TIME, UNDER THE ADVICE OF COUNSEL, WE HAVE NO CHOICE, BUT TO WITHOLD INFORMATION
. WE BELIEVE THE PUBLIC HAS A RIGHT TO KNOW.

TOWN ATTORNEYS ARE NOW RESEARCHING THE MATTER AND ASSESSING ANY LIABILITY WE MAY BE
EXPOSED TO.

| CAN ASSURE THE PUBLIC, THAT WE ARE NOT INTIMIDATED. WE ARE NOW, MORE RESOLVED THAN
EVER, TO MAKE SURE THE PUBLIC LEARNS OF WHAT WENT ON AT CHEEKTOWAGA CENTARL.

WHEN WE ARE CERTAIN OF WHAT WE CAN LEGALLY RELEASE, WE WILL DO SO PROMPTLY.

ONCE AGAIN, IN THE STRONGEST MANNER POSSIBLE, | WISH TO REITERATE THAT THE FACULTY OF
CHEEKTOWAGA CENTRAL CONSISTS OF HARD WORKING, DEDICATED PROFESSIONALS. THE
CHEEKTOWAGA POLICE DEPARTMENT ONLY HAS ISSUE WITH A FEW.

I WOULD LIKE TO CONCLUDE BY SAYING THAT THE CHEEKTOWAGA CENTRAL BOARD OF EDUCATION IS
TAKING THIS MATTER SERIOSULY. WE TRUST THEY WILL ACT SWIFTLY AND APPROPRIATELY.






MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

September 30, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following;:

File Name: Klimtzak, Robert v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Robert Klimtzak

25 Hilldale Avenue

West Seneca, New York 14224
Claimant's attorney: Kevin J. Graff, Esq.

Paul William Beltz, P.C.

36 Church Street

Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

. n )
By: l’)’\,«cﬁw(/{/t_ Faad,
Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enc.

95 FRANKLIN SIREET, ROOM 1634, BUiFAi 0. NEW YORK 14202 — PHONE: (716) 858-2200) - WWW ERIE.GOV





This paper received at the
Erie County Attorney's Office

from ﬂw \Afn'v\ﬁf; k on

IN THE MATTER OF THE CLAIM
OF ROBERT KLIMTZAK

Claimant, NOTICE OF

Vvs.
COUNTY OF ERIE, NEW YORK

Respondent.

PLEASE TAKE NOTICE that ROBERT KLIMTZAK, does hereby make claim against
the County of Erie, New York, and in support of such claim does state the following:

1. My address is 25 Hilldale Avenue, West Seneca, New York 14224,

2. My attorney is PAUL WILLIAM BELTZ, P.C., 36 Church Street, Buffalo, New
York 14202.

3. The facts and circumstances arising out of this claim in the above-entitled action
are as follows:

On or about June 28, 2013, ROBERT KLIMTZAK waé lawfully operating his
motor vehicle while stopped at a red light on Maple Road, at or near its intersection with Main
Street in East Aurora, New York, when his vehicle was struck a tree limb that had fallen of a tree
located adjacent to Maple Road, causing the claimant to sustain certain severe, permanent and
painful injuries due to the negligence of the respondent and others, as hereinafier set forth.

4, That upon information and belief, the negligence of the respondent was in the
selection of the type of tree that caused this accident, in allowing said tree to remain adjacent to
Maple Road near its intersection with Main Street in East Aurora, New York, in locating said

tree adjacent to Maple Road near its intersection with Main Street in East Aurora, New York, in





not removing said tree prior to the incident complained of herein, in failing to properly inspect
the tree, in failing maintain the tree; in failing to properly repair damage to the tree, failing to
properly recognize the deteriorated nature of the tree which struck plaintiff’s vehicle, failing to
remedy the deteriorated nature of the tree prior to the incident, failing to utilize procedures which
would have aided in the detection of the deteriorated nature of the tree, failing to monitor its
property for dangerous conditions, failing to warn of the danger relative to the subject tree, hiring
improperly trained or qualified persons to inspect and/or maintain the tree, failing to adhere to
appropriate standards and practices relative to tree maintenance, carelessly and negligently
allowing said deteriorated tree to exist in a high profile and heavily frequented area.

5. That by reason of the premises, the claimant, Robert Klimtzak, suffered certain
severe, permanent and painful injuries, internal as well as external, all to his damage pursuant to
General Municipal Law §50-e and CPLR §3017(c).

6. That the amount of damages sought by the claimant exceeds the jurisdictional
limits of all lower courts and that this action is properly brought in the Supreme Court, Erie
County, New York, pursuant to CPLR §3017(c).

WHEREFORE, claimant requests that the claim be allowed and paid for by the County

Kevin J. ROBERT KLIMTZAK
Paul William B tz P

Attorneys for CIalmant

36 Church Street

Buffalo, New York 14202
(716) 852-1000 Sworn to before me this

KEVIN J. GRAFF 31* day of July, 2013

NOTARY PUBLIC, STATE OF NEW YORK /
Notary P 1@( /W

QUALIFIED IN ERIE COU
iy Commisalan Expires Jan. 28, { (





STATE OF NEW YORK
COUNTY OF ERIE : SS.:

Robert Klimtzak, being duly sworn, deposes and says: I am the Claimant in this action; I
have read the foregoing Notice of Claim and know the contents thereof; and that the same is true
to my knowledge, except as to the matters therein stated to be alleged upon information and

belief, and that as to those matters I believe them to be true.

ROBERT KLIMTZ &K
Sworn to before me this
31* day of July, 2013
KEVIN J. GRAFF
&{Fﬂ#ﬁc NOTARY PUBLIC, STATE OF NEW YORK
QUALIFIED IN ERIE COUNTY,

My Commission Expires Jan, 28, O/ ‘(






COUNTY OF ERIE

MICHELLE M. PARKER

MICHAEL A. SIRAGUSA
FIRST ASSISTANT COUNTY ATTORNEY

ERIC COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

September 3, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: Long, Rodney v. Erie County and Erie
County Industrial Development Agency

Document Received: Notice of Motion

Name of Claimant: Rodney Long

Claimant's attorney: Mark H. Cantor, Esq.

Bemnhardi & Lukasik, PLLC
50 Fountain Plaza, Suite 1260
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /)/l/ M’Qxh

Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enc.

95 FRANKI IN StRIT 1, ROOM 1634, Bi'rFaro, NEW YORK 4202 — PHONE: {716) 838-220) - WW W.LRIE.GOV





STATE OF NEW YORK

SUPREME COURT : COUNTY OF ERIE

RODNEY LONG,
MOTION FOR LATE
Plaintiff, NOTICE OF CLAIM
v.
ERIE COUNTY and Index No:
ERIE COUNTY INDUSTRIAL DEVELOPMENT AGENCY,
Defendants.

TO DEFENDANT Erie County and Erie County Industrial

Development Agency
MOTION ON BEHALF OF Mark H. Cantor, Esq.

Attorney for the Claimant
DATE, TIME, & PLACE
OF HEARING To be determined.
SUPPORTING PAPERS Affirmation of Mark H. Cantor, Esq., dated August

29, 2013; Affidavit of Claimant Rodney Long,

dated August 29, 2013; Notice of Claim dated

August 29, 2013 A
GROUNDS AND Sng
NATURE OF RELIEF H
REQUESTED An order, pursuant to General Municipal Law o

§ 50(e) granting Claimant leave to serve Late pdes

Notice of Claim and/or treat filed claim as timely, =i

and for such other and further relief as the Court

may deem just and proper.
NATURE OF ACTION Labor Law. This paper received at the

Erie Cc{:ynty Atto;ney's Office
from[uchird fnK  on

ORAL ARGUMENT Requested. he 3 rfay of 3{95 ’ 20&

s

el a.m..lgﬁﬁ- N
Al M0y

"Assistant County Attorney (}
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PLEASE TAKE NOTICE that answering affidavits, if any, must be served on the
undersigned attorneys at least seven (7) days before the return date of this Motion, pursuant to
CPLR § 2214(b).

Dated: Buffalo, New York
August 29, 2013 W /

Mark H. Cantor, Esq., of Counsel
BERNHARDI & LUKASIK, PLLC
Attorney for Claimant

50 Fountain Plaza, Ste. 1260
Buffalo, New York 14202

Tel: (716) 674-2424






STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

RODNEY LONG,

ATTORNEY
AFFIRMATION
Plaintiff,
v.
ERIE COUNTY and Index No:
ERIE COUNTY INDUSTRIAL DEVELOPMENT AGENCY,
Defendants.

MARK H. CANTOR, ESQ., affirms the following, upon information and belief, under
penalties of perjury:

1. I am an attorney-at-law duly licensed to practice in the State of New York,
attorney for the claimant and, as such, am fully familiar with all proceedings had heretofore and
all facts and circumstances herein.

2. This affirmation is submitted in support of Claimant’s Motion for Leave to File
and Serve a Late Notice of Claim as provided for in Section 50(e) of the General Municipal Law.

3. This claim arises from personal injuries sustained by Claimant Rodney Long on
November 26, 2012, while hired out by Tradesmen International, Inc. to perform certain
construction work at Graphic Controls Acquisition Corp. (hereinafter referred to as “Graphic
Controls™), located at 400 Exchange Street, Buffalo, New York 14204 (hereinafter referred to as
the “construction site”). At the time of the incident, Mr. Long was working as a construction
worker at the construction site in furtherance of a construction project when steel panels located

inside a tractor-trailer were caused to fall on him from elevated heights, which caused him to





4, Upon the information set forth in Mr. Long’s Affidavit, there exists a meritorious
claim and/or cause of action against Erie County and the Erie County Industrial Development
Agency (hereinafter referred to as “ECIDA™) based upon negligence, and/or upon violations of
Sections 200, 240 and 241(6) of the New York State Labor Law, and Part 23, of the New York
State Department of Labor Industrial Code Rule, and other applicable sections.

5. Upon information and belief, Erie County and/or ECIDA was the owner of the
land, property and/or buildings of 400 Exchange Street, Buffalo, New York 14204, pursuant to
the definition of the word “owner” as set forth in § 315 of the Labor Law of New York. See
Celestine v City of New York, 86 A.D.2d592 (2™ Dept. 1982), aff"d 59 N.Y.2d 938 (1983).
Attached as Exhibit A is a copy of the deed concerning the property mentioned supra.

6. When considering an application to file a late Notice of Claim against a
municipality or Industrial Development Agency, the Court should take into account a number of
factors, including: (a) the reasonableness of the excuse offered for the delay; (b) whether the
municipality obtained actual knowledge of the essential facts constituting a claim within the 90-
day filing period or within a reasonable time thereafter; and (c) whether the municipality was
prejudiced by the applicant’s failure to comply with the statute, i.e. file a Notice of Claim within
ninety days. N.Y. Gen. Mun. Law § 50-e (McKinney 2013).

7. No single factor mentioned supra is dispositive and, absent a clear abuse of
discretion, the trial court's determination in this regard will not be disturbed, SchAwindt v. County
of Essex, 876 N.Y.S8.2d 191(3rd Dept. 2009), and the courts are vested with broad discretion to
grant or deny applications for leave to serve a late notice, see Hall v. Madison Oneida County

Bd. of Cooperative Educational Services, 885 N.Y.S.2d 690 (4th Dept. 2009).





8. The claimant did not file a Notice of Claim against Erie County and/or ECIDA on
the mistaken belief that the owner of the land, property and/or buildings at 400 Exchange Street,
Buffalo, New York 14204 was some entity other than Erie County and/or ECIDA.

9. The claimant’s proffered excuse for the delay mentioned supra is reasonable. See
Harris v Dormitory Authority of New York, 562 NYS2d 781(2™ Dept. 1990) (finding reasonable
excuse for plaintiff’s failure to timely serve Notice of Claim in personal injury action where
plaintiff's attorney erred concerning the identity of a public corporation against which the claim
should have been asserted).

10.  Upon information and belief, Erie County and/or ECIDA had actual knowledge of
Claimant’s accident and the circumstances of his injury via notification from the claimant’s
employer and/or Graphic Controls.

11. In these cases, New York General Municipal Law § 50-e permits the court to
strike an equitable balance between a public entity’s need for prompt notification of claims
against it and the injured party’s need and interest in just compensation. Ferrer v. City of New
York, 567 N.Y.S.2d 734 (1st Dept. 1991). Here, based on Mr. Long’s significant injuries and the
transitory nature of the condition causing the steel panels to fall on him, the claimant’s need for
just compensation outweighs the defendants’ need for prompt notification. In other words, Mr.

Long is in significant need for compensation for his severe injuries. Meanwhile, the defendants

are in no different position today than they were had they been on notice at the expiration
of the ninety day period after the accident,





12,  Ifthere was a lack of notice within the initial ninety day period, this will not
prejudice Erie County or ECIDA in any way. The accident at issue occurred inside a tractor-
trailer during a particular task, which is transitory in nature. “It is highly unlikely that the
conditions existing at the time of the accident would still have existed had the claim been timely
filed.” Ferrer, 172 A.D.2d at 241; see also, Gorinshek v. City of Johnstown, 588 N.Y.S.2d 208,
209 (1992); Riordan v. East Rochester Schools, 737 N.Y.S.2d 202 (2002); Blair v. County of
Ontario, 295 A.D.2d 933, 744 N.Y.S.2d 743 (2002). Therefore, the passage of time does not

prevent the defendants from investigating this claim, and it is not prejudiced by the delay. See

More v. General Brown Cent. School Dist., 691 N.Y.S.2d 850 (4th Dept. 1999).

13.  Mr. Long’s delay in filing a Notice of Claim has not prejudiced Erie County or
ECIDA in any way. The accident occurred just eight months ago, and upon information and
belief all material witnesses are still available for further investigation. There is no evidence
that any condition, fact, witness, or piece of evidence was available at the expiration for the
ninety day period and is no longer available today.

14.  Erie County and/or ECIDA will ultimately not likely have to pay a judgment, as

there will likely be an indemnification agreement between them and Graphic Controls, which
further supports the contention that there is no prejudice to the municipality.

15.  Pursuant to a lease agreement dated July 1, 2000, between ECIDA and Graphic
Controls, Graphic Controls agreed to:

“at all times protect, indemnify and hold [ECIDA] harmless against all claims

(whether under any statute or at common law) for losses, damage, injury,





including death, property damage and liability however caused, other than losses
arising from the gross negligence or willful misconduct of [ECIDA], arising
during the term of this Agreement upon or about the Project or resulting from,
arising out of, or in any way connected with the acquisition, construction,
renovation, installation, equipping or operation of the Project, the preparation of
the site thereof, the condition of or defects in the Project (including any defects in
[ECIDA's] title thereto) or the maintenance, repair, replacement, restoration,
rebuilding, remediation, upkeep, use, occupancy, ownership, leasing or subletting
of the Project or any portion thereof. [ECIDA] shall not be liable for any damage
or injury, including death, to the person or property of [Graphic Controls] or its
partners, employees, agents or servants or persons under [Graphic Controls’]
control or supervision, or any other person who may be about the Project, due to
any act or negligence of any person other than the gross negligence or willful
misconduct of [ECIDA].”
Attached as Exhibit B is a copy of the lease agreement between ECIDA and Graphic Controls
containing the indemnification clause mentioned supra, see pg. 22-23, 1 18.1. Thus, if this
motion is granted and Erie County and/or ECIDA are found to be liable, they will likely have the
benefit of full indemnification from Graphic Controls and not in fact have to pay anything.
16.  The absolute lack of prejudice provides a sufficient basis for this Court to grant
the claimant’s leave to file a late Notice of Claim and/or treat the already filed claim as timely.

17.  The claimant has provided a Notice of Claim herein which will be served on the

defendants along with these papers.





16.  The absolute lack of prejudice provides a sufficient basis for this Court to grant

the claimant’s leave to file a late Notice of Claim and/or treat the already filed claim as timely.

17.  The claimant has provided a Notice of Claim herein which will be served on the

defendants along with these papers.
WHEREFORE, your affiant respectfully requests that this Court, in its discretion, grant

Claimant’s Notice of Motion to File and Serve a Late Notice of Claim upon the Erie County and

the Erie County Industrial Development Agency and/or treat the already served claim as timely,

and allow this claim to be paid. |
Dated: Buffalo, New York W
August 29, 2013 /

Mark H. Cantor, Esq., of Counsel
BERNHARDI & LUKASIK, PLLC
Attorney for Claimant

50 Fountain Plaza, Ste. 1260
Buffalo, New York 14202

Tel: (716) 674-2424






STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

RODNEY LONG

Plaintiff, AFFIDAVIT
V. Index No: 2013-001919
ERIE COUNTY and

ERIE COUNTY INDUSTRIAL DEVELOPMENT AGENCY,

Defendant,

RODNEY LONG, being duly sworn, deposes and says:
1. I am the plaintiff in the above matter.

2, I make this affidavit in support of the Notice of Claim dated and filed on August
28, 2013. The facts deposed to herein are true to the best of my knowledge, information and

belief save where otherwise stated.

3. On November 26, 2012, I was injured while performing construction work at
Graphic Controls Acquisition Corp. (hereinafter referred to as “Graphic Controls™), located at
400 Exchange Street, Buffalo, NY 14204 (hereinafter referred to as the “construction site™).

4, That day, I was hired out by Tradesmen International, Inc., my former employer,
to Clean Air Technologies Inc. out of Michigan to construct a “clean room” inside one of the
buildings at Graphic Controls. A clean room is generally a room that is built within a building to

be free of dust and other contaminants for manufacturing purposes or research.





s. There was a tractor-trailer on the construction site that day, containing all the
machinery, hardware, nuts and bolts and wires, stacks of large steel panels, and other
construction equipment and supplies necessary for construction of the clean room.

6. At some point in the day, someone backed up the tractor-trailer to one of the
loading docks at Graphic Controls so everything inside of it could be unloaded and relocated to a
large open area within Graphic Controls where the clean room was to be constructed.

7. When I arrived at the construction site, everything was already unloaded from the
tractor-trailer except for the steel panels. Employees of Graphic Controls went inside the trailer
with their forklifts and unloaded everything from it before I arrived except for the stacks of steel
panels — the panels were too long and too big to be unloaded with the forklifts.

8. Before I could start construction of the clean room, I had to manually unload the
steel panels from their stacked positions inside the tractor-trailer and relocate them to the area
inside Graphic Controls where the room was to be constructed.

9. From what I gathered, we were going to screw all the steel panels together to
build the clean room. The wall height of the clean room would have measured about 20 feet from
floor to ceiling, and the construction project would have taken me and the other construction
workers about three weeks to complete.

10.  There were several upper and lower stacks of steel panels located inside the back
of the tractor-trailer, and each panel needed to be lowered and removed one at a time from their
upper and lower-stacked positions, placed on a cart, and then hauled away to the area where the
clean room was to be constructed.

11, The upper stacks of steel panels were positioned approximately 4 feet high atop a

lower stack of panels that were approximately 4 feet above ground. The bottoms of the upper-
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stacked panels extended from my chest level approximately another 4 feet up over my head or 2
feet 4 inches above me. The panels each weighed approximately 250 pounds and were at least 15
feet long by 4 inches wide by 4 feet high.

12.  That day, at approximately 1:30 p.m., disaster struck. As I was trying to lower one
of the steel panels from its upper-stacked position with another construction worker, 5 or 6 other
panels lined up behind it started falling over like dominoes, knocking each other down one-by-
one, repeatedly smashing me in the head. There was a tremendous weight on me, and I was
almost crushed to death. I remember blacking out at one point, losing consciousness, and hitting
the ground. When I got up, I was completely out of it. Everything was spinning.

13.  The safety screws and straps that were in place to secure the panels from falling
down were not in place when they fell. I saw one of the other construction workers climb up on
top of the upper-stack of steel panels shortly before the accident with the screw gun and remove
'411 the safety screws and straps at once, instead of removing the screws and straps one at a time
with each panel that was ready to be lowered.

14.  Immediately after the accident, I experienced numbness and tingling in my right
arm, pain in my neck and mid back, pain in my ribs, throbbing pain in my head, severe dizziness,
ringing in my ears, problems with my vision and was sent to Health Works WNY, LLP for
medical screening. Attached as Exhibit C is a copy of the medical report.

15. Immediately after going to Health Works WNY, LLP, I was sent to Transit
Imaging & MRI Associates, P.C. for some testing. Attached as Exhibit D is a copy of the report.

16.  The very next day, November 27, 2012, I went to Mercy Hospital (Orchard Park

Division) for more testing. Attached as Exhibit E is a copy of the report.
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17.  On December 7, 2012, I began treatment for my head injury with Dr. Leddy at
UB Orthopedics & Sports Medicine. He determined that I sustained a severe cerebral
concussion, cervical sprain, posttraumatic vertigo, and was unable to work. I was prescribed pain
medications to cope with my head injury. Attached as Exhibit F is a copy of the report.

18. On December 31, 2012, an MRI of the brain conducted at the Dent Neurological
revealed an abnormal MRI of the brain. Attached as Exhibit G is a copy of the medical report.

19.  Thave suffered from symptoms of my head injury, including dizziness, double
vision, severe migraines, severe tinnitus, poor memory, blackouts, dizziness, headaches, balance
problems, memory issues, concentration problems, sleep problems, panic attacks, insomnia,
anxiety, mood disorder, shortness of breath, and have been receiving treatment for my head
injury, including physical therapy, from several physicians since the accident.

20. I am 55 years old. I graduated from Lakeshore Central High School in 1978. 1
have been working construction since I was 18 years old. I used to work 50-60 hours per week
during the construction season. Since the accident, I have been unable to return to work or do
anything physically active that I used to enjoy doing like lifting weights, mountain biking, and

walking my dog. I have been ruled completely disabled by my treatin

e

'KODW L. LONG

Sworm to before me this a 5
Yo g)sT , 2013.

el
psS

ROSANNE C. ADAMOWICH
Netasy Pubslie, iate of New York |
" Guaifad'n Ero County /3,/020/:,/







MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

September 3, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Maiola, Michael v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Michael A. Maiola

282 Washington Highway

Snyder, New York 14226

Claimant's attorney: Aaron F. Glazer, Esq.
Gibson, McAskill & Crosby, LLP
69 Delaware Avenue, Suite 900
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

by _[Mcahi fadde
Michelle M. Parker
First Assistant County Attormey

MMP:dld
Enc.

95 FRANKILIN STRFET, ROOM 1634, BUrFaL0. Nt W YORK 14202 —~ PHONLG: (716) 858-2200 - WWW SRIE.GOV





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

In the Matter of the Claim of
NOTICE OF C1LAIM

MICHAEL A. MAIOLA
against

COUNTY OF ERIE

PLEASE TAKE NOTICE, that Claimant hereby makes a claim against the COUNTY
OF ERIE and in support of said claim states the following:

1. The Claimant resides at 282 Washington Highway, Snyder, New York 14226.

2. The attorneys for the Claimant are GIBSON, McASKILL & CROSBY, LLP, 69
Delaware Avenue, Suite 900, Buffalo, New York 14202.

3. The claims of Claimant are for; The negligence, carelessness and recklessness of
Respondent by creating and allowing a dangerous and defective condition, failing to maintain the
roadway and for violations of various rules, regulations and laws of the State of New York,
County of Erie and Town of Aurora, which are a proximate cause of personal injuries to
Claimant, MICHAEL A. MAIOLA.

4. The claims arose in substance as follows: On June 9, 2013, Claimant, MICHAEL
A. MAIOLA, was injured when he was lawfully operating his motorcycle on Behm Road in the
Town of Aurora, New York, when he struck an area of uneven, dangerous and defective
roadway. Further, there was a large bump in the road where an area of railroad track was
defectively covered causing a dangerous and defective roadway. The roadway was also poorly

maintained by Respondent. The dangerous and defective roadway is located on Behm Road





approximately 300 feet west of Route 240, in the Town of Aurora, New York. Also, the speed
limit at the location is unsafe due to the design and contours of the roadway. Photographs
depicting the location of the incident are attached as Exhibit A.

S. As a result of the June 9, 2013 incident, Claimant, MICHAEL A. MAIOLA,
sustained left ankle ligament and tendon damage, road rash and serious and permanent scarring,
left knee lacerations, left arm lacerations, left elbow pain and swelling, left shoulder labral tear,
right arm lacerations and scarring, together with other serious and permanent injuries to his left
knee, left shoulder, left ankle and right arm.

6. As a result of the aforesaid incident and resulting injuries and damage to his
motorcycle, the Claimant claims damages against the COUNTY OF ERIE in an amount in
excess of the jurisdictional limits of all lower courts.

WHEREFORE, the Claimant requests that the COUNTY OF ERIE honor and pay the
claims on behalf of the Claimant in excess of the jurisdictional limit.

Dated: Buffalo, New York
August 29, 2013

S A

Aaron F. Glazer, Esq.
on behalf of the Claimant,
MICHAEL A. MAIOLA





STATE OF NEW YORK )
COUNTY OF ERIE ) SS:
CITY OF BUFFALO )

AARON GLAZER, being duly sworn, deposes and says:

That Your Deponent is the attorney of record for the Claimant in the above entitled action
and as such is filing the within Notice of Claim on behalf of the Claimant MICHAEL A.
MAIOLA; that Your Deponent has read the foregoing claim, notice and statement and knows the
contents thereof; that the same is true to his own knowledge, except as to the matters therein
stated to be alleged upon information and belief and as to those matters Your Deponent believes
the same to be true; the source of Your Deponent’s knowledge and information is an

investigation of this matter, documents and writings in Your Deponent’s possession and actual

S S O

AARON F. GLAZER, ESQ.

conversations with the Claimant.

Subscribed and sworn before me
this 1 day of August, 2013
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SHARON A, YELL
Netary Public State of New York
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COUNTY OF ERIE
MARK C. POLONCARZ

CounNTY EXECUTIVE
DEPARTMENT OF LAW

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MICHAEL A, SIRAGUSA
ERIE COUNTY ATTORNEY

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

September 5, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

Niagara Mohawk Power Corporation
d/b/fa National Grid v. Town of
Cheektowaga, Town of Cheektowaga
Assessor or Board of Assessors, County
of Erie, State of New York

File Name:

Document Received:
Name of Claimant:

Claimant'’s attorney:

Verified Petition
Niagara Mohawk d/b/a National Grid

Mark D. Lansing

Hiscock & Barclay LLP
80 State Street
Albany, New York 12207

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

\

MAS:dld

Enclosure
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" INDEX NO. 800937/2013

IFII'FED: ERIE COUNTY CLERK 07/15/2013
NYSEEF DOC. NO. 2 RECEIVED NYSCEF: 07/15/20])3

STATE OF NEW YORK
SUPREME COURT. COUNTY OF ERIE

In the Matter of the Application of
NIAGARA MOHAWK POWER CORPORATION, d/b/a
NATIONAL GRID,
Petitioner, NOTICE OF PETITION

For a judgment pursuant to Article 78 and 3001 of the Index No J}’o o ? z ‘7/23 '3

Civil Practice Law and Rules, and Real Property Tax Law 15
Article 7 annulling sewer district taxes (2013-14) Date Filed: July ‘-, 2013

-against-
Hon. Timothy J. Walker

TOWN OF CHEEKTOWAGA, TOWN OF
CHEEKTOWAGA ASSESSOR OR BOARD OF
ASSESSORS, COUNTY OF ERIE, STATE OF NEW

YORK,
Respondents.

HISCOCK & BARCLAY. LLP

- PLEASE TAKE NOTICE that upon the annexed duly verified petition of Niagara Mohawk Power
Corporation, d/b/a National Grid, application will be made at an All Purpose Term of the Supreme Court of
the State of New York, to be held in and for the County of Erie, before the Honorable Timothy J, Walker at
25 Delaware Avenue, Buffalo, New York, Part 22, on the 30th day of September 2013, at 9:30 a.m., or as
soon thereafter as counsel can be heard, for review, nullification and/or a declaratory judgment, pursuant to

Articles 78 and Section 3001 of the Civil Practice Law and Rules of the State of New York, and Real

Property Tax Law Article 7, regarding the levying of taxes by sewer districts of Respondents with respect to

rea] property set forth on the 2013 final assessment rolls, as set forth in the annexed verified petition, together

with the costs and disbursements of this proceeding.

7323035 1






HISCOCK & BARCLAY. LLP

PLEASE TAKE FURTHER NOTICE that Respondents are required to serve a verified

answer upon Petitioner's attorneys at least five days prior to the return date of this matter.

DATED: July 15, 2013

80 State Street
Albany, New York 12207-2830
Telephone (518) 429-4200

TO: Town Clerk -- Town of Cheektowaga
330! Broadway, Room 101
Cheektowaga, New York 14227

Superintendent

Cheektowaga Central School District
3600 Unijon Road

Cheektowaga, New York 14225

Superintendent

Cheektowaga-Sloan Union Free School District
166 Halstead Avenue

Sloan, New York 14212

Superintendent
Cheektowaga-Maryvale UFSD
1050 Maryvale Drive
Cheektowaga, New York 14225
" Superintendent T
Depew Union Free School District
5201 S, Transit Road
Depew, New York 14043

Superintendent

Lancaster Central School District
177 Central Avenue

Lancaster, New York 14086

7323035 1






RISCOCK & BARCLAY. LLP

Superintendent

West Seneca Central School District
1397 Orchard Park Road

West Seneca, New York 14224

Clerk of the Village of Depew
85 Manitou Street
Depew, New York 14043

Clerk of the Village of Sloan
425 Reiman Street
Sloan, New York 14212-2257

Erie County Comptroller’s Office
Edward A. Rath County Office Building
95 Franklin Street, Room 1101

Buffalo, New York 14202

73230351
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ED: ERIE COUNTY CLERK 07/15/2013)

NYS{'EF DOC. NO. 1

HISCOCK & BARCLAY. LLP

STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

In the Matter of the Application of

NIAGARA MOHAWK POWER CORPORATION, d/b/a
NATIONAL GRID,

Petitioner,

For a judgment pursuant to Article 78 and 3001 of the
Civil Practice Law and Rules, and Real Property Tax Law
Article 7 annulling sewer district taxes (2013-14)

-against-

TOWN OF CHEEKTOWAGA, TOWN OF
CHEEKTOWAGA ASSESSOR OR BOARD OF
ASSESSORS, COUNTY OF ERIE, STATE OF NEW

YORK,

Respondents.

INDEX NO. 800937/2013

RECEIVED NYSCEF: 07/15/20

PETITION

Index No. f.ao 93 7/2,0 e
Date Filed: Julnyi)l3

Hon. Timothy J. Walker

Petitioner, Niagara Mohawk Power Corporation, d/b/a National Grid, by and through its attorneys,

Hiscock Barclay, LLP for its petition, alleges;

PURPOSE OF PETITION

1. The purpose of this petition is to seek judicial review, nullification, determination and/or

declaratory judgment that Respondents’ actions of levying and collecting sewer district taxes with respect to

Petitioner’s transmission and distribution real property were arbitrary and capricious, in violation of

Petitioner's constitutional (federal and state) rights, and an abuse of discretion. In addition, Respondents

acted without authority (statutory or Constitution), aud therefore, their actions should be deemed null and

void. Also, Petitioner seeks a determination that its electric transmission and distribution real properties

1
7323035 |
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HISCOCK & BARCLAY. LLP

(facilities) located in the existing sewer district(s) cannot be subject to any sewer district tax levies, as said

transmission and distribution facilities receive no benefit from any sewer district(s).

JURISDICTION AND VENUE

2. This Court has jurisdiction pursuant to Civil Practice Law and Rules (*CPLR”) Article 78 and

Section 3001, and Real Property Tax Law Article 7. Venue is proper pursuant to CPLR § 7804, CPLR §§

" 504 and 506.

PARTIES

3. Petitioner is a domestic corporation, which maintains its principal offices at 300 Erie Boulevard

West, Syracuse, New York.

4, Respondent Town of Cheektowaga was and is a municipal corporation located in the County

of Niagara and an assessing unit in the State of New York,

5. Respondent Town of Cheektowaga, through its Assessor, was and is charged by law with the
function and duty of assessing all real property situated in the Town and with preparing the Town’s

assessment roll, which is the basis of levying special district taxes.

COMMON ALLEGATIONS AND FACTS

6. Petitioner is a property owner and taxpayer in the Town of Cheektowaga and an aggrieved

party with respect to its assessment.

7. Petitioner is the owner of real property in the Town of Cheektowaga described on the

assessment roll of the Town (“Subject Property"), as follows:

-

7323035.1






HISCOCK & BARCLAY.LLP

73230351

Tax ID #

103.14-2-20./A

113.08-1-1.1./A

630.089-9999-132.350/100L

630.089-9999-132.350/1000

630.089-9999-132.350/100K

630,089-9999-132.350/101K

630.089-9999-132,350/101L.

630.089-9999-132.350/1010

630.089-9999-132.350/102K

630.089-9999-132.350/102L

630.089-9999-132.350/1020

630.089-9999-132.350/103L

630.089-9999-132.350/104K

630.089-9999-132.350/104L

630.089-9999-132.350/1040

630.089-9999-132.350/105L

630.089-9999-132.350/105Z

630.089-9999-132.350/106K

630.089-9999-132.350/107K

630.089-9999-132.3567/108L

630.089-9999-132.350/109K

630,089-9999-132.350/110K

630.089-9999-132.350/111K

630.089-9999-132.350/112K

630.089-9999-132,350/113K

630.089-9999-132.350/114K

630.089-9999-132.350/115K

630.089-9999-132.350/116K

630.089-9999-132.350/117K

630.089-9999-132.350/117L

630.089-9999-132.350/118L

630.089-9999-132.350/119L

630.089-9999-132.350/120L

630.089-2999-132.350/1200

630.089-9999-132.350/1210

630.089-9999-132.350/1220

630.089-9999-132.350/122Z

630.089-9999-132.350/1230






HISCOCK & BARCLAY LLP

630.089-9999-132.350/1232
630.089-9999-132.350/1 88K
630.089-9999-132.350/188L
630.089-9999-132.350/188N
630.089-9999-132.350/1880
630.089-9999-132.350/188S
630.089-9999-132,350/188Z
630.003-9999-132.350/100K
630.003-9999-132.350/100N
630.003-9999-132.350/101N
630.003-9999-132.350/102K
630.003-9999-132.350/106K
630.003-9999-132.350/106N
630.003-9999-132.350/109K
630.003-9999-132.350/112N
630.003-9999-132.350/122Z
630.003-9999-132.350/123Z
630.003-9999-132.350/188N
630.001-9999-132,350/1200
630.001-9999-132.350/1210
630.001-9999-132.350/1220
630.001-9999-132,350/1880

8. On or before May 28, 2013, Petitioner timely filed with Respondents, a written and verified
statement of complaint(s), incorporated herein by reference, in which it objected to and applied for the
correction and reduction of said assessment(s) upon the same grounds as those hereinafter stated.

9, The Subject Property challenged in this Article 78 proceeding are electric transmission and
distribution facilities only and do not include any other type of property (e.g., service centers).

10.  The Sui:ject Property does not use or Beneﬁt ﬁbm thv; sevx;er districts taxes levied against
Petitioner’s real properties in 2013 by the Town of Cheektowaga.

11,  The Subject Property is not a benefited property, as defined by Real Property Tax Law

(“RPTL") §102(14 and/or 15), relative to the sewer districts,

7323035 1






HISCOCK & BARCLAY. LLP

AS AND FOR A FIRST CAUSE OF ACTION

PETITIONER'S PROPERTY IS NOT BENEFITED, AND THEREBY,
CANNOT BE ASSESSED SPECIAL SEWER DISTRICT TAXES

12, Petitioner hereby incorporates the allegations set forth in Paragraphs 1 through 10 above as if

the same were fully set forth and realleged herein.

13.  The Subject Property is electric transmission and distribution real property that does not

benefit from the sewer districts taxes imposed against it.

14, The Subject Property inherently does not generate waste products that would use or that would
otherwise have use of the Town's sewer district, and thereby, does not benefit from the taxation levied by
said sewer district against Petitioner’s real property, as required .by Real Property Law §102(14 and/or
15).

15. Respondents are wholly without authority to levy sewer district taxes against the Subject
Property. As aresult, Petitioﬁer is, and has been, and/or will be injured by Respondents’ actions and the
resulting unequal, unconstitutional and illegal levy placed on its real property situated in the Town of
Cheektowaga.

16.  Petitioner is aggrieved and injured by said unjust, unequal, excessive, unconstitutional, and
illegal determination of Respondents and the corresponding unjust, unequal, excessive, unconstitutional,

illégai levy, and was required to pay a greater amount of tax than Petitioner would be required to pay if

the sewer district taxes had not been levied.

7323035 !
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AS AND FOR A SECOND CAUSE OF ACTION

RESPONDENTS VIOLATED PETITIONER'S EQUAL PROTECTION RIGHTS

17.  Petitioner hereby incorporates the allegations set forth in Paragraphs 1 through 15 above as if
the same were fully set forth and realleged herein.

18.  Respondents’ actions in imposing said sewer district taxes against the Subject Property were
unconstituiional, illegal, and discritninatory in that such actions were inconsistent with the failure to
impose said tax against all other similarly situated property owners on the same tax roll for the same
assessing unit by the same officers for the same year and, therefore, Respondents’ actions are in violation
of the laws of the State of New York, § 11 of Article I of the Constitution of the State of New York, and
the Fourteenth Amendment to the Constitution of the United States.

19.  The intentional and deliberate failure of Respondents to impose said sewer district taxes on all
other similarly situated property owners or with respect to all other property of other property owners on
the same tax roll for the same assessing unit by the same officers for the same year, constitutes a violation
of Petitioner’s equal protection rights under the Constitution of the State of New York and the
Constitution of the United States.

20.  Petitioner is, and has been, and/or will be injured by Respondents’ actions and the resulting
unconstitutional and illegal levy made against the Subject Property situated in the Town of Cheektowaga.
Petitioner is aggrieved and injured by said unjust, unequal, excessive, unconstitutional, and illegal
determination of Respondents and the corresponding unjust, unequal, excessive, unconstitutional, and

illegal levy, and was required to pay a greater amount of tax than Petitioner would be required to pay had

the sewer district taxes not been imposed.

73230351
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AS AND FOR A THIRD CAUSE OF ACTION

RESPONDENTS’ ACTIONS CONSTITUTE OR WILL
CONSTITUTE AN UNCONSTITUTIONAL TAKING

21. Petitioner repeats, reiterates and realleges each and every allegation of those paragraphs of the
complaint hereinabove designated 1 through 19 inclusive with the same force and effect as if set forth herein
at length.

22, Petitioner further claims that the aforesaid adopted sewer district tax is illegal and void in that it
does and will result in confiscation of Petitioner's property, do¢s and will result in denying to Petitioner the
equal protection of the laws, does and will deprive Petitioner of its property without due process of law, and
does and will result in the taking of Petitioner's property for public use without rendering just compensation
and, therefore, is in violation of the laws of the State of New York, and of Sections 6 and 11 of Article I of
the Constitution of the State of New York, and of the Fifth and Fourteenth Amendments to the Constitution
of the United States.

23.  Respondents’ determination and implementation of the said sewer district taxes has and will
violate the Equal Protection Clause of the Fourteenth Amendment to the Constitution of the United States, of
Section 11 of Article I of the Constitution of the State of New York,

24.  Petitioner is aggrieved, is and will be injured by said adoption and implementation of said sewer
district taxes, as Petitioner has paid taxes it was legally, statutorily and constitutionally not required to pay.

25.  No other application has been made to this or any other Court for the relief requested herein.

WHEREFORE, Petitioner respectfully requests the following relief:
1. That the de;u.ermination of Res-pondents to designate Petiiio-ne;'s parcels as being benefited

and to assess or levy sewer districts taxes against Petitioner’s electric distribution and transmission

7323035 1






HISCOCK & BARCLAY. LLP

facilities, the Subject Property herein, be declared null and avoid, as violative of RPTL §102(14), on the
basis that the Subject Property is not benefited by said sewer districts taxes;

2. That the Court determine the illegality and unconstitutionality of Respondents’' actions
and, thereby, the corresponding illegal levying of said sewer special district taxes against the Subject
Property;

3. That a declaratory judgment be entered declaring Respondents’ action of designating
Petitioner’s parcels as being benefited and to assess or levy sewer district taxes against the Subject
Property was illegal, and/or in violation of the Constitution of the United States, and therefore, null and
void;

4. That Respondents be ordered to refund all sewer district taxes levied against the subject

real property pursuant to Real Property Tax Law §726; and

5. That Petitioner have such other relief as the Court deems appropriate, including the costs

and disbursements of this proceeding, and attorney fees.

DATED: July 15,2013
l
Anor or uioner
Niag ohawk Power Corporation,

d/b/a National Grid

80 State Street

Albany, New York 12207-2830
Telephone (518) 429-4200

FAX SERVICE NOT ACCEPTED

73230351






YERIFICATION

STATE OF MASSACHUSETTS
COUNTY OFMIDDLESEX
Paula M. Leaverton, being duly swom, deposes and says:
1. That as the Manager of Property Tax, I am duly authorized and designated representative of

Niagara Mohawk Power Corporation, d/b/a National Grid, a corporation duly organized and existing under

and by virtue of the laws of the State of New York, and the Petitioner in the foregoing proceeding;
2, That I have read the foregoing petition and know the contents thereof, and
3. That the same are true to the knowledge of the deponent, except as to the maﬁers therein

stated to be alleged upon information and belief, and to those matters I believe them to be true.

D m Y

Paula M. Leaverton
Manager — Property Tax

HISCOCK& ARCLAY.L1P

Subscribed and swom to before

methis ||  dayof %I &é ,2013.
ot
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COuUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FiRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
September 6, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Perkins, William B., Jr. v. County of
Erie and Erie County Industrial
Development Agency

Document Received: Notice of Claim

Name of Claimant: William B. Perkins, Jr.
234 University
Buffalo, New York 14223

Claimant's attorney: Mark H. Cantor, Esq.
Cantor, Dolce, Panepinto, P.C.
1600 Main Place Tower
350 Main Street
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

A 57
By: and L7

Jeremy C. Toth
Second Assistant County Attorney

JCT:dld
Enc.

95 FRANKLIN S1REET, ROOM 1634, BUiraro, New YORK 4202 - PHONE: (7167 858-2200 - wwWw, FRII".GOV
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This paper received at the
STATE OF NEW YORK Erie Cougty Attorney's Office

from clm( i on

COURT OF CLAIMS

WILLIAM B. PERKINS, JR.
234 University
Buffalo, New York 14223

Claimant
Vs, NOTICE OF CLAIM
COUNTY OF ERIE
Department of Law

95 Franklin Street, Room 1634
Buffalo, New York 14202

ERIE COUNTY INDUSTRIAL DEVELOPMENT AGENCY
143 Genesee Street
Buffalo, New York 14203

Defendants

TO: COUNTY OF ERIE:

1. Claimant is a resident of the State of New York and County of Erie residing at

234 University, Buffalo, New York 14223.

2. The name and post office address for the claimants and their attorneys are as
follows:
Claimant: Attorneys for Claimant:
William B. Perkins, Jr. Mark H. Cantor, Esq.
234 University Cantor, Dolce & Panepinto, P.C.
Buffalo, New York 14223 1600 Main Place Tower
350 Main Street

Buffalo, New York 14202
3. The address where the accident occurred was at 346 Connecticut Street, Buffalo,

New York.





4. That the accident occurred on the 12" day of June, 2013, while claimant was
employed by a company known as Charles Dabar Renovations performing construction work on
said premises.

5. Claimant was operating a table saw when he was caused to suffer torn tendons in
his left dominant hand as a result of said table saw not having a proper and adequate guard, in
violation of §241(6) of the Labor Law in the State of New York by virtue of the violation by the
defendant of Industrial Code Rule §23-1.12.

6. That as a result of the accident aforesaid described, claimant was forced to
undergo surgery to his left hand, requiring hospitalization, has been forced to be disabled from
work, has had pain and suffering, has had medical aid and attention, the incurring of medical
hospital expenses.

7. That on account of the foregoing, claimant demands that this claim be adjusted
and paid by the respondents.

PLEASE TAKE FURTHER NOTICE, that by reason of the failure to make good the
claim herein, the claimant intends to commence an action in the New York State Supreme Court
to recover damages in an amount which is currently undetermined, together with the costs and
disbursements of this action and for such other and further relief as to the Court seems just and
proper.

Dated: Buffalo, New York
August 16, 2013

. Cantor, Esq.
Cantor, Dolce & Panepinto, P.C.
Attorneys for Claimants
1600 Main Place Tower
350 Main Street
Buffalo, New York 14202
(716) 852-1888





VERIFICATION
STATE OF NEW YORK )
COURT OF CLAIMS ) ss:

William B. Perkins, being duly sworn, deposes and says that deponents is the Claimant in
the within action; that deponent has read the foregoing Notice of Claim and knows the contents
thereof; that the same is true to deponent’s own knowledge, except as to the matters therein
stated to be alleged on information and belief, and that as to those matters, deponent believes to

be true.

Glloin b Lyfons

William B. Perkins

- to before me this
day of August, 2013, memgw







COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNLY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ :
COUNTY EXECUTIVE Jeremy C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

September 30, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Thomas, Carstarphen v. County of Erie,
Erie County Sheriff's Office and Sheriff
Timothy B. Howard

Document Received: Notice of Claim

Name of Claimant: Carstarphen Thomas
11581 Walden Avenue
Alden, New York 14004

Claimant's attorney: Richard A. Nicotra, Esq.
Andrews, Bernstein,Maranto, &
Nicotra, PLLC
420 Franklin Street
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ,/ N A i> = [
Michelle M. Parker
First Assistant County Attorney

MMP:did
Enclosure

95 FRANKIIN STREET. ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 8358-2200 - WW W _ERIE.GOV





| STATE OF NEW YORK
|| SUPREME COURT :: COUNTY OF ERIE

'| CARSTARPHEN THOMAS

|| Erie County Correctional Facility
1 11581 Walden Avenue

Alden, NY 14004
Claimant,
| | vs.

ERIE COUNTY
95 Franklin Street, Rm 1634
|| Buffalo, NY 14202

| ERIE COUNTY SHERIFF’S OFFICE
10 Delaware Avenue
Buffalo, New York 14202

| ERIE COUNTY SHERIFF TIMOTHY B. HOWARD

| 10 Delaware Avenue
| Buffalo, New York 14202

Respondents.

PLEASE TAKE NOTICE, that the Claimant, CARSTARPHEN THOMAS, has
' and hereby intends to file a claim against ERIE COUNTY, ERIE COUNTY SHERIFF’S

OFFICE, and ERIE COUNTY SHERIFF TIMOTHY B. HOWARD, and in support of said

claim states the following:

1. The Post Office address of the Claimant is 11581 Walden Avenue, Alden,

| NY 14004.

4N

PLLC, and their post office address is 420 Franklin Street, Buffalo, New York 14202,

Telephone (716) 842-2200.

NOTICE OF CLAIM

2 The attorneys for Claimant are Andrews, Bemnstein, Maranto & Nictora,





3. This claim arose as follows: While an inmate at the ERIE COUNTY
CORRECTIONAL FACILITY on August 7, 2013, CARSTARPHEN THOMAS was
being transferred to the courthouse from his cell at approximately 11:00 a.m. where he
slipped and fell on a liquid substance on the floor, causing him to strike his head on the
floor, and lose consciousness.

4, This incident was witnessed by another inmate, Shawn Driscoll, who
immediately called for help. Upon responding to Mr. Driscoll’s call, the corrections
officers refused to administer any care or get Claimant any medical treatment.

5. Claimant, CARSTARPHEN THOMAS, did regain consciousness several
minutes later; however, the corrections officers refused to get him any medical treatment.

6. Following this incident, Claimant, CARSTARPHEN THOMAS, has
repeatedly reported head pain, dizziness, lower back pain, and right hand pain to
Respondents, their agents, servants and/or employees, who refused to secure him medical
treatment. Claimant has submitted ten (10) “sick slips” that have all gone unanswered.

7. That on August 16, 2013, the wheelchair that had been provided to
Claimant was taken away from him. Claimant was also offered pain medication containing
codeine. However, Claimant is allergic to codeine and Respondents, their agents, servants
and/or employees are aware of this.

8. That Claimant’s injuries and lack of medical care were caused solely due to
the negligence, carelessness and recklessness on the part of Respondents, ERIE COUNTY,
ERIE COUNTY SHERIFF’S OFFICE, and/or ERIE COUNTY SHERIFF TIMOTHY B.
HOWARD, through their agents, servants and/or employees, as follows:

a. The respondents and/or their agents, servants or employees were
negligent in creating a dangerous and hazardous condition;

b. The respondents and/or their agents, servants, or employees were






negligent in failing to maintain a reasonable and safe condition for
the claimant;

c. The respondents and/or their agents, servants, or employees were
negligent in failing to remedy the aforesaid condition;

d. The respondents and/or their agents, servants, or employees were
negligent in failing to warn the claimant of the dangerous and
hazardous condition;

e. The respondents and/or their agents, servants, or employees were
negligent in failing to take proper measures to correct the dangerous
condition;

f. The respondents and/or their agents, servants, or employees were
negligent in failing to observe the dangerous condition;

g. The respondents and/or their agents, servants, or employees were
negligent in training their staff regarding medical care following an
injury;

h. The respondents and/or their agents, servants, or employees were
negligent in securing proper medical treatment for Claimant;

1. The respondents and/or their agents, servants, or employees were
negligent in denying Claimant the basic human right to medical
treatment;

] The respondents and/or their agents, servants, or employees were
negligent in failing to respond to submissions of “sick slips™ for
medical treatment;

k. The respondents and/or their agents, servants, or employees were
negligent in failing to create a safe environment for inmates;

1. The Respondents were otherwise negligent.

9. This Claim is for personal injuries, conscious physical and emotional pain

and suffering of CARSTARPHEN THOMAS;

10. By virtue of the negligence and carelessness of ERIE COUNTY, ERIE

COUNTY SHERIFF'S OFFICE, and ERIE COUNTY SHERIFF TIMOTHY B.





Il HOWARD, Claimant CARSTARPHEN THOMAS was caused to suffer serious,
1 significant and permanent injuries to various parts of his body, including his lower back,
. head, and right hand. Claimant CARSTARPHEN THOMAS also suffered other injuries
|| and complications as yet undetermined as a result of this incident and, by reason of the

|| same, Claimant sustained damages in an amount which cannot be reasonably calculated at

| | this time.

WHEREFORE, claimant requests that ERIE COUNTY, ERIE COUNTY
| SHERRIF’S OFFICE, and ERIE COUNTY SHERIFF TIMOTHY B. HOWARD

| compensate him for his injuries and expenses; and for such other and further relief as to

|| this Court may seem just and proper.

| Dated: September 17,2013
Buffalo, New York —

| By: //

/
[ ~—Richard A, Nfcotra, Esq.
[ AND s BERNSTEIN, MARANTO & NICOTRA, PLLC

Attefneys for Claimant
420 Franklin Street
Buffalo, New York 14202
(716) 842-2200






VERIFICATION

STAY: OF NEW YORK
COUNTY OF cRIE . §S.
CITY OF BUFFALO

CARSTARPHEN THOMAS, being duly sworn, deposes ard says that he is ibz
Claimant in this action; that be has read the foregoing Notice of Claim in this aciion and

knows the contents thereof; that the same is true to the knowledge of deponent, except as

_ to the matters therein stated to be alleged on information and belief, and that as to tho<we

matters, he believes them to be true.

Sworn to before me this _7f/
day of Asgst. 2013

STEVEN D.LEE
NOTARY PUBLIC, STATE OF NEW YORK

HEMUNG COUNTY, LIC. # 01 LE623‘12£
gOMM|SSlON EXPIRES NOV. 15, 20







MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE Jeremy C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

September 11, 2013

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Townsel, Jacquline v. County of Erie
and Erie County Sheriff's Department

Document Received: Order to Show Cause

Name of Claimant: Jacquline Townsel
10 7™ Street, #520
Buffalo, New York 14202

Claimant's attorney: Joshua I. Ramos, Esq.
800 Main Street, Suite 3C
Niagara Falls, New York 14301

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

\ . ) ,
By: | I ic bw\,.l\ﬁ_k. { G il
Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enc.

YS FRANKILIN STREET. ROOM 1634, Burrar 0. NEW YORK 14202 — PHONE: (716) 838-2200) - WWW.ERIE.GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

DAID

CHECK CALSH

JACQULINE TOWNSEL,
ORDER TO SHOW CAUSE

Petitioner/Plaintiff, SEP 04 24 Ri “Oral Argument Requested”
-Vs.-

ERIE COUNTY _
COUNTY OF ERIE, and CLERK’S OFFICFNDEX NO.: ZO { ‘3 - Z S>3
ERIE COUNTY SHERIFF’S DEPARTMENT

Respondents/Defendants.

Upon Affirmation of Joshua I. Ramos, Esq., September 3, 2013, and upon the documents

annexed thereto heretofore had herein;

IT IS HEREBY ORDERED that the Respondents/Defendants show cause at this Court,
to be held at the Courthouse thereof located at 5 DelLmuars AUVE. , Buffalo,
Erie County, New York on September aéyg ,2013 at /030 @./p.m. of that day or as

soon thereafter as counsel can be heard, why an Order should not be entered herein permitting

service of a late Notice of Claim and such other and further relief as may be just, equitable and

proper.

Personal Service of this Order to Show Cause and supporting papers on the County

Attorney’s office on or before September 9% , 2013 shall be deemed good and sufficient

service.
ENTER: TIMOTHY J. ORURY,JS.C.
HON. J.S.C.
TIMOTHY J. DRURY, J.S.C.
GRANTED
g 5 Thg paper received at the
EP 0'4 2013 re 9jﬂty ttornz's Office
M. CONNFRS from IS RAUNGS,
BY JUDITH he i/(h p” B
JUDITH M. CONNERS !
COURT CLERK KL@ at_by & a.r./p. .
d LA \N‘Uit{k

Assigtant County Attorney





STATE OF NEW YOUR
SUPREME COURT : COUNTY OF ERIE

JACQULINE TOWNSEL,
10 7" Street, #520
Buffalo, NY 14202

Plaintiff/Petitioner, ATTORNEY AFFIRMATION

~VS-

COUNTY OF ERIE, INDEX NO.:
95 Franklin Street, Suite 1634
Buffalo, NY 14202 .

ERIE COUNTY SHERIFF’S DEPARTMENT
10 Delaware Avenue
Buffalo, NY 14202

Defendants/Respondents.

JOSHUA 1. RAMOS, an attorney duly licensed to practice in the State of New York, being duly
sworn, deposes and says under penalty of perjury:

1. [ am attorney for the Plaintiff/Petitioner herein. And as such, I am fully familiar

with the facts and circumstances set forth.

2. This affirmation is made in support of the Petitioner/Plaintiff, JACQULINE
TOWNSEL, application for leave to serve a late Notice of Claim upon the COUNTY OF ERIE
and ERIE COUNTY SHERIFF’S DEPARTMENT. .

3. This claim by Plaintiff/Petitioner is for money damages for injuries received as a
result of a slip and fall while at the Erie County Holding Center as an inmate on or about May 9,
2013.

4. Under Public Authorities Law §1193-a, one is required to serve a notice of claim
to be served within the time limits provided for under GML § 50-e. Hence, the claim should

have been served on or before September 19, 2011.





5. Pursuant to GML § 50-e, leave to serve a late notice of claim is within the sound

discretion of the Court.
6. GML § 50-e states in pertinent part,

Upon application, the court, in its discretion, may extend the time to serve
a notice of claim. . . . In determining whether to grant the extension, the
court shall consider, in particular, whether the public corporation . . .
whether the delay in serving the notice of claim substantially prejudiced

the public corporation in maintaining its defense on the merits.

7. It cannot be said that the COUNTY OF ERIE and ERIE COUNTY SHERIFF’S
DEPARTMENT will in any way prejudiced by the error. Particularly, where, as here, at the time
of the accident the agents of the Respondent had actual notice because they agents of the
Respondents took Ms. Townsel to the Erie County Medical Center for treatment resulting from
her slip and fall.

8. Your deponent respectfully submits to the Court that the COUNTY OF ERIE will
suffer no prejudice if this application is granted. However, if the application is denied, grave
injury will occur to the plaintiff who sustained grievous and permanent injuries as a result of this

accident.

9. The Court has great flexibility and discretion to grant an extension of time for
filing a notice of claim against a municipality provided the extension does not exceed the time
limit or commencement of an action against the potential defendant. Wemett v. County of

Onondaga, 409 N.Y.S.2d 312 (4th Dept. 1978).

10.  Under PAL § 1193-a(4), one must commence‘an action no later than one year and
ninety days after the accrual of the action. Here, In accordance with the Fourth Department’s
decision in Wemett, this Court has great flexibility and discretion to grant the plaintiff’s
application because she is within the one hundred and ninety day time period, which runs until

August 7, 2014,





11.  Furthermore, to prevent any further delay if plaintiff’s application is granted, the
Notice of Claim against the COUNTY OF ERIE is prepared and ready to be served upon same.
Attached hereto as “Exhibit A” is Plaintiff’s fully executed proposed Notice of Claim.

12.  Here, No Prior application for the relief herein requested has been made.

WHEREFORE, your deponent respectfully requests z;n Order of this Court permitting the
service of the attached Notice of Claim on the COUNTY OF ERIE and ERIE COUNTY
SHERIFF’S DEPARTMENT, together with such other and further relief as the Court deems just

and proper

DATED: September 3, 2013

Niagara Falls, NY K

JO A OS, ESQ.
torney fpr Petitioner/Plaintiff
00 Math Street, Suite 3C

Niagara Falls, NY 14301
(716) 810-6140





STATE OF NEW YOUR
SUPREME COURT : COUNTY OF ERIE

JACQULINE TOWNSEL,
10 7™ Street, #520
Buffalo, NY 14202

Claimant,
~VSs-
COUNTY OF ERIE,
95 Franklin Street, Suite 1634
Buffalo, NY 14202 -
ERIE COUNTY SHERIFF’S DEPARTMENT
10 Delaware Avenue

Buffalo, NY 14202
Defendants.

TO: CITY OF DUNKIRK

NOTICE OF CLAIM

PLEASE TAKE NOTICE, that JACQULINE TOWNSEL, pursuant to the statute in
such cases made and provided, does hereby make claim against COUNTY OF ERIE and ERIE
COUNTY SHERRIFF’S DEPARTMENT, and in support of such claim does state the following;:

1. The claimant resides at 10 7" Street, Suite 520, Buffalo, NY 14202.

2. The claimant is represented by JOSHUA 1. RAMOS, ESQ., 800 Main

Street, Suite 3C, Niagara Falls, NY 14301.





3. This claim is one for money damages for personal injuries on behalf of the
claimant for injuries to her, neck, back, and legs while she was in the custody of the above-stated
defendants at the Erie County Holding Center; said injury occurred on or around May 9, 2013, It
is alleged that the failed to provide safe and adequate facilities for the claimant and the above-
stated Defendants recklessly, carelessly, negligently supervised and maintained their facilities,
provided adequate facilities for the inmates, and created a hazardous condition when they failed
to maintain the facilities. More specifically, the unit which Ms. Townsel was placed was flooded
and hazardous.

4, A substantial factor in causing the aforesaid incident was negligent, careless,
improper, and/or reckless maintenance, supervision, etc., by the City of Dunkirk its agents and/or

employees, which caused and/or contributed to the claimant sustaining serious personal injuries.

5. Notice is hereby given that in the event that this claim for money damages is
not paid within thirty (30) days of the service herein, it is my intention to commence litigation to
recover for the damages which have been sustained.

DATED:  August 16, 2013
Niagara Falls, NY

7]

JOS I 0S, ESQ.
Attgrnéy for phe Claimant
8 ain Street, Suite 3C

Niagara Falls, NY 14301
(716) 810-6140






VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) ss.:

Jacauiling Npwased |, being duly sworn deposes and says that [ am the lead

claimant in this action, that I have read the foregoing Notice of Claim and know the contents
thereof; that the same is true to my knowledge, except as to the matters therein stated to be

alleged on information and belief, and as to those matters I believe it to be true.

Sworn to before me this é / é fk

day of ﬁoggfﬁ- ,2013.

% JOSHUA I. RAMOS
Ngftary Public Notary Public, State of New York
Quaiified in Niagara County
My Commission Expires Sept. 8, 2018







MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

COUNTY EXECUTIVE
DEPARTMENT OF LAW

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

JErREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

September 18, 2013

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

WS Empire LLC v. County of Erie and

Town of West Seneca - 70 Empire
Drive, West Seneca, New York

Document Received:

Name of Claimant:

Notice of Claim

WS Empire LLC

70 Empire Drive
West Seneca, New York

Claimant's attorney:

Jennifer Dougherty, Esq.
Phillips Lytle LLP

3400 HSBC Center
Buffalo, New York 14202

Should you have any questions, please call.

MMP:dld
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

v /Aot o
Michelle M. Parker
First Assistant County Attorney

95 FRANKLIN STREE I, ROOM 634, BUrrat 0, NLW YORK 14202 — PHONE: (716) 858-2200) - w\WW.EFRIE.CGOV





State of New York
Supreme Court: County of Erie

NOTICE OF CLAIM

PLEASE TAKE NOTICE, that WS Empire LLC, pursuant to the statutes in such cases,
made and provided, do hereby make claim against the County of Erie, New York
("County”).

The name of my attorney is John G. Schmidt, Jr. of Phillips Lytle LLP and his address is
3400 HSBC Center, Buffalo, New York, and in support of such claim do state as follows:

1. My post office address is P.O. Box 902, Buffalo, New York, 14225.
2. This claim is one against the County for property damage and business interruption.

3. The time when the claim arose and the time when the injuries and damages were
sustained was approximately 10:00 a.m. on the 13th day of June 2013.

4. The place where the ‘injuries were sustained was 70 Empire Drive, West Seneca, New
York (“Property”).

5. The injuries and damages for which the claim is hereby made arose in the following
manner: on the 13th day of June, 2013, the claimant herein, the owner ot the Property
located at 70 Empire Road, experienced significant flooding at the Property due to the
inadequate maintenance or failure to maintain, inadequate design and installation and
general lavout of the drainage ways, culverts and roadside ditches (collectively the
“Drainage System”) surrounding the Propertv. The claimant contends that the County
was negligent in that they allowed the Drainage System to exist in such a condition,
which caused the flooding in the area. The County also tailed and neglected to design,
install and properly maintain adequate drainage and the Drainage Svstem in and along
the right of way of the County highwavs and in the general area surrounding the

Property.





6. As far as I am now able to determine the injuries and damages sustained by me for
which I may claim consist of the following: the loss of materials and supplies; water
damage to the building, driveway and parking area at the Property; repair and cleanup
costs related to the Property including building, driveway and parking area; business
interruption, the loss of the full use of the Property and the damage to my business’s
reputation. The current estimated amount of damages as a result is approximately
$10,000.

7. At this time, the Property still remains in danger of flooding during average and
ordinary rain occurrences. Tam unable to protect my Property from the flooding
caused by the inadequately designed, installed and maintained drainage ways and

Drainage System, which still exists.

WHEREFORE, I respectfully request that my claim be allowed and paid by the County.

Dated: September 13, 2013

By: Matthew R. Neil

L

Vice Islﬁesic\:leht&
WS Empire LLC

STATE OF NEW YORK )
. ) SS:
counTY OF Erie )

On the 13th day of September in the year 2013, before me, the
undersigned, personally appeared Matthew R. Neil in his capacity as Vice President of
WS Empire LLC, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his capacity, and that by his signature
on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

CHARLENE J. REES
Lic. #01REGZ1?2:7 York |
Notary Public-State of New -
ngiﬁed in ERIE COUNTY UbllC
My Commisslon Expires 12/07/2013





