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COUNTY OF ERIE


MICHAEL A. SIRAGUSA
COUNTY ATTORN EY


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


MEMORANDUM


MICHELLE M. PARKER
FIRST ASSISTANT COUNTY A"rroRNEY


JEREM Y C. TOTH .


SECO ND ASSISTANT COUl'o'lY A rrORNEY


TO:


FROM:


DATE:


RE:


Mr. Graber:


Robert M. Graber, Clerk, Erie County Legislature


Michelle M. Parker, First Assistant County Attorney


September 30,2013


Transmittal of New Claims Against Erie County


In accordance with the Resolution passed by the Erie County Legislature on June
25, 1987 (Int. 13-14), attached please find twelve (12) new claims brought against the County of
Erie. The claims are as follows :


Claim Name


Rodney Log v. County of Erie, et al.
Michael Maiola v. County of Erie
Niagara Mohawk Power Corporation v. County of Erie, et aI.
Will iam B. Perkins, Jr. v. County of Erie, et al.
Jacquline Townsel v. County of Erie, et al.
Geraldine Coles v. County of Erie, et al.
Kaily Giardina-Geary v. County of Erie, et al.
WS Empire LLC v, County of Erie, et al.
John Doe v. Frank Sedita, III, Erie County District Attorney, et al.
Ralph J. Bevilacqua v. Erie County Department of Public Works
Carstarphen Thomas v. County of Erie, et al.
Robert Klimtzak v. County of Erie
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MICHAEL A. SIRAGUSA


ERIE COUNTY A TIORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMEN T OF LAW


September 30, 2013


MICHELLE M . PARK ER


FIRST ASSISTANT COUNTY ATIORNEY


JEREMY C. TOTH


SECOND ASSISTANT COUNTY A TIORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Bevilacqua, Ralph J. v. Erie County
Department ofPublic Works


NYS Division of Human Rights Charge
of Discrimination


Ralph J. Bevilacqua


Claimant is pro se.


Should you have any questions , please call .


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By:
Michelle M. Parker
First Assistant County Attorney


MMP:dld
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ANDREWM. CUOMO
GOVERNOR


NEW YORK STATE
DIVISION OF HUMAN RIGHTS


NEW YORK STATE DIVISION OF
HUMAN RIGHTS on the Complaint of


RALPH J. BEVILACQUA,
Complainant,


v.


ERIE COUNTY, DEPARTMENT OF PUBLIC
WORKS,


Respondent.


Federal Charge No. 16GB305000


VERIFIED COMPLAINT
Pursuant to Executive Law,
Article 15


Case No.
10164350


I, Ralph J. Bevilacqua, residing at 23 Kennedy, Lackawanna, NY, 14218, charge the
above named respondent, whose address is Attn: County Attorney, 69 Delaware Avenue, Suite
300, Buffalo, NY, 14202 with an unlawful discriminatory practice relating to employment in
violation ofArticle 15 of the Executive Law of the State ofNew York (Human Rights Law)
because ofopposed discrimination/retaliation.


Date most recent or continuing discrimination took place is 8/27/2013.


The allegations are:
1. I have acted as a witness in regard to another employee's discrimination complaint of age
discrimination under the federal Age Discrimination in Employment Act (ADEA); (deposition
taken in 3/13). I was hired by the above named Respondent, Division ofHighways, on
3/29/1994 and work as a mechanic out of Respondent's East Aurora location.


o 2. On 8/16/13, Gary Zawodzinski, Sr. Highway Maintenance Engineer, during a meeting
(tV with me and several others, encouraged us to fight with one another. He indicated he wanted us


J\Jorto get blood on him. His actions made me fearful for myself and my family's safety. I reported
this incident to Respondent's Division of Equal Employment Opportunity Internal Complaint of
Harassment, Discrimination or Retaliation form. Mr. Zawodzinski was initially present when I
was giving my deposition in 3/13, and was removed after I informed the parties involved that I
wasnot comfortable with him present, and feared he would retaliate against me. On 8/27/13,
Zawodzinski called me in his office, with my immediate supervisor Ron Broska, and reduced all
of my job responsibilities.







·..,. .


3. I believe that I have been subjected to retaliation for having acted as a witness for another
employee in regard to his age discrimination claim! complaint (philip Tricoli).


Based on the foregoing, I charge respondent with an unlawful discriminatory practice relating to
employment because of opposed discrimination/retaliation, in violation of the New York State
Human Rights Law (Executive Law, Article 15), Section 296.


I also charge the above-named respondent with violating the Age Discrimination in Employment
Act (ADEA) asamended (covers ages 40 years of age or older in employment). I hereby
authorize SDHR to accept this verified complaint on behalfof the U.S. Equal Employment
Opportunity Commission (EEOC) subject to the statutory limitations contained in the
aforementioned law(s).


I have not commenced any other civil action, nor do I have an action pending before any
administrative agency, under any state or local law, based upon this same unlawful
discriminatory practice.


STATE OF NEW YORK )
COUNTY OF )


SS:


Ralph J. Bevilacqua, being duly sworn, deposes and says: that he/she is the complainant herein;
that he/she has read (or had read to him or her) the foregoing complaint and knows the content
thereof; that the same is true ofhis/her own knowledge except as to the matters therein stated on


information and belief; and that as to:~dJ;lie;;;::( :mre.


Subscribed and sworn to
before me this q,...." day
of c;t~_~c- ,20\~


~Cb ~~O--
Signature ofNotary Public


CHRISTINE M. CEDERI'v•.,.,
Nc:a;y Pubi'cin.heStale o!NewYc(.4


Qualified In E~e COO"') N~. 01 CE49DSCo
I.-~·l'.""",,~ ·,·r "yc"'.•· A · ,r ~ r:. iiI,e\,,\








MlC.lIAEL A. SIRAGt:SA


ERIECO NTY ArrORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTiVE


DEPARTMENT OF LAW


September 11, 2013


MICHELLE M . PARKER


FIRST ASS ISTANT COUNTY ArrORNEY


JEREMY C. TOTH


SECOND ASSISTAN r COUNTY A TIORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Coles, Geraldine v. Erie County, Mark
Wipperman, Robert Koch, Michael
Reardon, John Anthony


Summons and Complaint


Geraldine Coles
147 Clarence Avenue
Buffalo, New York 14215


Lindy Korn, Esq.
Electric Tower
535 Washington Street, 9th Floor
Buffalo, New York 14203


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
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By: ~~Q t~~
Michelle M. Parker
First Assistant County Attorney
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Case 1':13-cv"00845-RJA Document 6-3 Filed 08/27/13 Page 1 of 2.


AO440(Rev.02109) Summons in a CivilAction


UNITED STATES DISTRICT COURT
for the


Western Districtof New York


GERALDINE COLES


Plaintiff


v.
ERIE COUNTY. MARK WHIPPERMAN, ROBERT
KOCH, MICHAEL REARDON, JOHN ANTHONY.


Defendant


)
)
)
)
)
)
)


Civil Action No. 13-CV-00845


SUMMONS IN A CIVIL ACTION


To: (Defendant 's nameandaddress)
Michael Siragusa
Erie CountyAttorney
95 Franklin Street, Room 1634
Buffalo, New York 14202


A lawsuit has been filed against you.


Within20 days after service of this summonson you (not counting the day you received it) - or 60 days if you
are the UnitedStates or a United States agency, or anofficeror employee of the United States describedin Fed. R. Clv.
P. 12(a)(2) or (3) - you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the FederalRules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff's attorney,
whose name and addressare: Lindy Korn, Esq.


LawOffice of Lindy Korn
Electric Tower
535 Washington St., Ninth Fl.
Buffalo, NY 14203


If you fail to respond,judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.


Date: 08/27/2013


CLERK OF COURT


Signatun ofClerk or DeputyClerk
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AO 440(Rev . 02109) Summons in a Civil Action(Page 2)


Civil Action No. 13·CV-00845


PROOF OF SERVICE
(This section should not befiled with the court unless required by Fed. R. Clv. P• ., (I))


This summons for (name ofindlvidUDi and IItle. ifany)


was received by me on (dale)


LJ I personally served the summons on the individual at (place) -----------------
on (date) ; or---------------------- --------


LJ I left the summons at the individual's residence or usual place of abode with (name) ---------
, a person of suitable age and discretion who resides there,---------------


on (date) , and mailed a copy to the individual's last known address; or


LJ I served the summons on (name ofindtvtdual)


designated by law to accept service of process on behalfof (name oforganization)


on (date) ; or---------------------- --------


, who is


LJ I returned the summons unexecuted because


LJ Other (specify):


; or
-------------------


My fees are $ for travel and $ for services, for a total of$
- - --- ----- 0.00


I declare under penalty of perjury that this infonnation is true.


Date:
Server 's signature


Printed name and title


Server's address


Additional infonnation regarding attempted service, etc:







Case 1:1'3-cv-Q0845-RJA Document 5 Filed 08/26/13 Page'l of 11


UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK
Buffalo Division


GERALDINE COLES,


PLAINTIFF,


v.


ERIE COUNTY, MARK WHIPPERMAN,
ROBERT KOCH, MlCHAEL REARDON,
JOHN ANTHONY,


DEFENDANTS.


AMENDED
COMPLAINT


13-CY-00845


Plaintiff Geraldine Coles ("Plaintiff" or "Ms. Coles") alleges as follows:


PARTIES


I. The Plaintiff, Geraldine Coles, is a natural person with a place of residence at 147
Clarence Avenue, Buffalo, NY 14215.


2. Upon information and belief, Defendant Erie County ("Defendant" or "County"), is a
municipal entity with offices located at 95 Franklin Street, 16th Floor, Buffalo, New
York 14202


3. Upon information and belief, Defendant UndersherriffMark Whipperrnan is an officer of
the county with offices located at 95 Franklin Street, 16th Floor, Buffalo, New York
14202. Here, he is sued in both his official and individual capacity.


4. Upon information and belief, Defendant ChiefJohn Anthony is an officer of the county
with offices located at 95 Franklin Street, 16th Floor, Buffalo, New York 14202. Here,
he is sued in both his official and individual capacity.


5. Upon information and belief, Defendant Deputy Superintendent Michael Reardon is an
officer of the county with offices located at 95 Franklin Street, 16th Floor, Buffalo, New
York 14202. Here, he is sued in both his official and individual capacity.
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6. Upon information and belief, Defendant Deputy Robert Koch was at all relevant times
Superintendent of the Holding Center, and as such is an officer of the county with offices
located at 95 Franklin Street, 16th Floor, Buffalo, New York 14202, Here, he is sued in
both his official and individual capacity.


JURISDICTION AND VENUE


7. The Court has jurisdiction over this action pursuant to 28 U.S.C. §1331 and as conferred
by 42 U.S.C. §1983.


8. Defendant is subject to the jurisdiction of this Court and venue.is proper in this District
pursuant to 28 U.S.C. § 1391 (b) as the acts and omissions giving rise to the claims in this
complaint occurred within the Western District ofNew York.


FACTUAL BACKGROUND


9. Ms. Coles is a Deputy Sheriff for Erie County.


10.Erie County is a municipal entity, a subdivision of the State ofNew York.


11. Ms. Coles works at the Erie County Holding Center.


12. Ms. Coles' position as a Deputy Sheriff is a civil service appointment.


13. Ms. Coles has a property interest in her continued employment.


14.First Deputy Superintendent Michael Reardon ("Deputy Superintendent Reardon'') is an


officer of the County.


15. Superintendent Robert Koch ("Superintendent Koch") is an officer of the County.


t6. On October 21, 2011 Deputy Superintendent Reardon invoked § 72 (5) of the New York


State Civil Service Law informing Ms. Coles that she was suspended from duty because of


her disability in a letter dated October 21, 2011. (Exhibit 1).
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17. Deputy Superintendent Reardon copied Undersheriff Mark Whipperman, Superintendent


Koch, Chief John Anthony and Tim Benten, County Risk Manager, on the October 21,


2011 letter to Ms. Coles. (Exhibit 1).


18. § 72 of the New York State Civil Service Law contains several specifically enumerated


process requirements that the government is required to follow in order to suspend or


terminate an employee.


19. Defendants did not follow those specifically enumerated process requirements.


20. Ms. Coles was sent to an independent medical examiner on November 15, 2011.


21. Ms. Coles was not informed of the results of that examination until March 2012.


22. Deputy Superintendent Reardon has testified that he was under no obligation to provide


Ms. Coles with any sort of hearing. (Ex 2, Tr. 628-629).


23. Defendants never notified Ms. Coles of her right to a hearing.


24. Former Superintendent Koch has testified that he was not aware of any efforts made by


anyone in his chain of command to offer Ms. Coles a pre-deprivation hearing . (Ex. 3, 614­


615).


25. ChiefJohn Anthony testified that Ms. Coles was entitled to a hearing. (Ex. 4, 525-26).


26. In a letter signed by Chief John Anthony, dated November 7, 2012, Chief Anthony


informed Ms. Coles that she would be terminated on December 7, 2012. (Ex. 5).


27. On December 7, 2012 Defendant terminated Ms. Coles. (Ex. 6, T-S27:7-17).


28. Defendants never convened a pre-deprivation hearing.


3
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FIRST CAUSE OF ACTION


§ 1983 Violation of Due Process


29. Plaintiff repeats each and every allegation set forth herein in preceding paragraphs as


though fully set forth herein.


30. In order to establish a violation of §1983 "two -- and only two - allegations are required


in order to state a cause of action under that statute. First, the plaintiff must allege that


some person has deprived him of a federal right. Second, he must allege that the person


who has deprived him ofthat right acted under color of state or territorial law." Gomez v.


Toledo, 446 U.S. 635, 640, 100 S. Ct. 1920, 1923, 64 L. Ed. 2d 572 (1980).


31. Upon information and belief, Defendant Erie County is a public employer.


32. Ms. Coles is a Sheriff's Deputy with civil service protections.


33. Ms. Coles has a property interest in her continued employment.


34. Superintendent Koch is an officer of the County.


35. Deputy Superintendant Reardon is an officer of the County.


36. Chief Anthony is an officer of the County. .


37. UndersheriffWhipperman is an officer of the County.


38. Upon information and belief, during the relevant period Deputy Superintendant Reardon


and Chief Anthony were both subordinate to Superintendent Koch.


39. Upon information and belief, during the relevant period Superintendent Koch, Deputy


Superintendant Reardon and Chief Anthony were all subordinate to Undersheriff


Whipperman.


4
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40. On October 21, 2011 Reardon invoked § 72 (5) of the New York State Civil Service Law


informing Ms. Coles that she was suspended from duty because ofher disability in a letter


dated October 21, 20 II. (Exhibit 1).


41. Deputy Superintendent Reardon copied Undersheriff Mark. Whippennan, Superintendent


Koch, and Chief John Anthony as well as Tim Benten, County Risk Manager, on the


October 21, 2011 letter to Ms. Coles. (Exhibit I).


42. In a letter signed by Chief John Anthony, dated November 7, 2012, Chief Anthony


informed Ms. Coles that she would be terminated on December 7, 2012. (Ex. 5).


43. Civil Service employees are entitled to due process protections under § 75 of the New


York State Civil Service Law. "Petitioner's due process right to the protections created by


this section are well documented. See. Laurido v, Simon, 489 F.Supp. 1169


(S.D.N. Y.1980); Snead v, Department of Social Services, 351 F.Supp. 1360


(S.D.N.Y.1972)." Barrett v Miller, 179 Mise 2d 24,30-31 [Sup Ct 1998].


44. "The Constitution prohibits deprivations of [property] without due process. The denial of a


constitutionally-sound predeprivation hearing is a separate and distinct injury from the


loss of [property]." Patterson v Coughlin, 761 F2d 886, 892 [2d Cir 1985] emphasis in


original.


45. Suspension without pay, which does not conform to the due process requirements under


§72(5), "constitutes a denial of due process actionable under 42 U.S.C. § 1983." See Lewis


v. New York City Transit Authority, No. 79-C-139 (E.D.N.Y.1979); Keyer v. Civil Service


Commission ofthe City ofNew York; 397 F.Supp. 1362 (E.D.N.Y.l975); Vega v. Civil


Service Commission, City ofNew York, 385 F.Supp. 1376 (S.D.N.Y.1974). Hilfv New


York Hous. Auth., 550 F Supp 1000, 1005 [SDNY 1982].


5
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46. Defendants denied Ms. Coles her federally protected due process rights to her continued


employment when the County, through the actions of Reardon and Anthony, and the


acquiescence of Superintendant Koch and Undersheriff Whipperrnan, terminated her


employment without any pre-deprivation hearing, or any hearing whatsoever.


SECOND CAUSE OF ACTION


§ 1985 Conspiracy to Deprive an Individual of Rights


47. Plaintiff repeats each and every allegation set forth herein in preceding paragraphs as


though fully set forth herein.


48. In order to establish a violation of §1985 a plaintiff must show that two or more


individuals conspired to deprive her of a legal right.


49. Ms. Coles has a property interest in her civil service appointment as Deputy Sheriff.


50. Because of this property interest, defendants cannot lawfully deprive Ms. Coles of her


employment, except for cause .


51. Ms. Coles has a Constitutional Right to Due Process prior to any deprivation of her civil


service employment.


52. Ms. Coles alleges that Defendants deprived her of her property, her appointment as


Deputy Sheriff, without Due Process.


53. On October 21, 20 II Reardon invoked § 72 (5) of the New York State Civil Service Law


informing Ms. Coles that she was suspended from duty because of her disability in a letter


dated October 21, 20 II. (Exhibit 1).
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54. Deputy Superintendent Reardon copied Undersheriff Mark Whlpperrnan, Superintendent


Koch, and Chief John Anthony as well as Tim Benten, County Risk Manager, on the


October 21, 2011 letter to Ms. Coles. (Exhibit 1).


55. In a letter signed by Chief John Anthony, dated November 7, 2012, Chief Anthony


informed Ms. Coles that she would be terminated on December 7,2012. (Ex. 5).


56. Chief Anthony copied Superintendant Koch and the Erie County Attorney's Office on the


November 7,2012 letter.


57. The letters from Reardon and Anthony show a concerted goal of depriving Ms. Coles of


her property interest in her employment.


58. Both Reardon and Anthony took affirmative steps in depriving Ms. Coles of her


employment by suspending and terminating her, respectively.


59. Reardon has testified that he consulted someone from the Erie County Attorney's office to


determine a way to suspend Ms. Coles without any due process hearing. (Ex 2, Tr. 628­


629).


60. Both Reardon and Anthony failed to offer Ms. Coles any pre-deprivation hearing, as they


were required to do by the provisions of §72(5) and the due process clauses of the state


and federal Constitutions.


THIRD CAUSE OF ACTION


§ 1986 Failure to Prevent the Deprivation an Individual's of Rights


61. Plaintiff repeats each and every allegation set forth herein in preceding paragraphs as


though fully set forth herein.
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62. In order to establish a violation of §1986 a plaintiff must show that an individual who was


aware of a conspiracy under §1985 to deprive an individual of a right and who had


authority to prevent such a deprivation failed to act to prevent the deprivation.


63. Ms. Coles has a property interest in her civil service appointment as Deputy Sheriff.


64. Because of this property interest, defendants cannot lawfully deprive Ms. Coles of her


employment, except for cause.


65. Ms. Coles has a Constitutional Right to Due Process prior to any deprivation of her civil


service employment.


66. Ms. Coles alleges that Defendants deprived her of her property, her appointment as


Deputy Sheriff, without Due Process.


67, On October 21, 2011 Reardon invoked § 72 (5) of the New York State Civil Service Law


informing Ms. Coles that she was suspended from duty because of her disability in a letter


dated October 21, 2011. (Exhibit 1).


68. Deputy Superintendent Reardon copied Undersheriff Mark Whipperman, Superintendent


Koch, and Chief John Anthony as well as Tim Benten, County Risk Manager, on the


October 21, 2011 letter to Ms. Coles. (Exhibit 1).


69. In a letter signed by Chief John Anthony, dated November 7, 2012, Chief Anthony


informed Ms. Coles that she would be terminated on December 7, 2012. (Ex. 5).


70. Chief Anthony copied Superintendant Koch and the Erie County Attorney's Office on the


November 7, 2012 letter.


71. The letters from Reardon and Anthony show a concerted goal of depriving Ms. Coles of


her property interest in her employment.


8
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72. Both Reardon and Anthony took affirmative steps in depriving Ms. Coles of her


employment by suspending and terminating her, respectively.


73. Reardon has testified that he consulted someone from the Erie County Attorney's office to


determine a way to suspend Ms. Coles without any due process hearing. (Ex 2, Tr. 628­


629).


74. Both Reardon and Anthony failed to offer Ms. Coles any pre-deprivation hearing, as they


were required to do by the provisions of §72(5) and the due process clauses of the state


and federal Constitutions.


75. Under-Sheriff Whipperman and Superintendant Koch were both aware of the October 2151


letter, which facially indicates a lack of any deprivation hearing, pre or post.


76. Under-Sheriff Whippennan and Superintendant Koch both knew or should have known


about the lack of due process supporting Deputy Superintendant Reardon's suspension of


Ms. Coles.


77. Under-Sheriff Whipperman and Superintendant Koch both were of superior rank to


Reardon.


78. Under-Sheriff Whipperman and Superintendant Koch both failed to act to prevent the


deprivation stated in the October 21st letter.


79. Superintendant Koch was copied on Chief Anthony's November 7 letter terminating Ms.


Coles.


80. Superintendant Koch was of superior rank to Anthony.


81. Superintendant Koch failed to act to prevent the deprivation stated in the November 71b


letter.


9
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WHEREFORE, Ms. Coles respectfully requests this Court to enter an Order:


A. Awarding Ms. Coles past lost wages and benefits in an amount to be determined


at trial;


B. Awarding Ms. Coles damages for her pain, suffering, loss of enjoyment of life,


humiliation and other injuries in an amount to be determined at trial;


C. Directing Defendants to pay all unreimbursed medical costs incurred by Ms.


Coles as a result of the stress and anxiety resulting from the discrimination she suffered and the


hostile working conditions she endured, including diagnostic analysis, treatment and therapy, and


follow up therapy;


D. Directing Defendants to pay Ms. Coles the costs of this action, together with


reasonable attorneys' fees and disbursements;


E. Directing Defendants to reinstate Ms. Coles to the payroll in her former title;


F. Ms. Coles to have such other and further relief as this Court deems just and


equitable.


DEMAND FOR JURy TRIAL


Pursuant to Rule 38(b) Fed. R. Civ. P., Plaintiffhereby demands a trial by jury for all
issues triable of right by ajury in this case.


Dated: August 26, 2013
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Respectfully submitted,
PlaintiffGeraldine Coles
By herAttorneys


slLindy Kom. Esg.
Lindy Kom, Esq.
Richard J. Perry,Esq.
Attorneys/or Plaintiff
The Law Offices of Lindy Kom
Electric Tower
535 Washington Street, Ninth Floor
Buffalo, New York 14203
Telephone: (716) 856-5676
Facsimile: (716) 507-8475
Ikk75attY@aol.com
khovaros@yahoo.com
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MICHAE L A. SIRAGCSA


ERIE COUNTY AnORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF L A W


September 12, 2013


MICHELLE M . PARKER


FIRSTAsSISTANT COUNTI AnORNEY


JEREMY C. TOTH


SECOND Ass ISTANT COUNTY A TTORSEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Giardina-Geary, Kaily v. Sheriff
Howard and County ofErie


Notice of Claim


Kaily Giardina-Geary
1325 Park Lane
Grand Island, New York 14072


W. James Schwan, Esq.
Law Office of W. James Schwan
Ellicott Square Building
295 Main Street, Suite 700
Buffalo, New York 14203


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene.


By: I )'\A·c/0 lM. PC<fi L,
Michelle M. Parker
First Assistant County Attorney
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE


KAILY GIARDINA-GEARY,


Claimant


against


TIMOTHY B. HOWARD, as Sheriff of Erie County and
COUNTY OF ERIE.


To the County Attorney of the County ofErie
To the Clerk of the Legislature of Erie County
To Timothy B. Howard, as Sheriffof Erie County


NOTICE OF CLAIM


PLEASE TAKE NOTICE that Kaily Giardina-Geary, the claimant herein ("claimant"), does


hereby make the following claim for salary, wages and benefits required by General Municipal


Law, Section 207-c against the County ofErie and Timothy B. Howard, as Sheriffof Erie


County, and in support thereof states:


1. The claimant resides at 1325 Park Lane, Grand Island, New York.


2. The name and post office address of claimant's attorney is W. James Schwan, Esq.,


295 Main Street, Suite 700, Buffalo, New York 14203.


3. The claim against the County of Erie and Timothy B. Howard, as Sheriff of Erie


County is for salary, wages and benefits required to be paid to the claimant under General







•


Municipal Law, Section 207-c. The claimant was injured while in the performance ofduties


as a deputy sheriff which was recognized as a performance of duty injury under General


Municipal Law, Section 207-c. The claimant has since the injury on April 6, 1999


received hospital care and medical treatment necessitated by reason ofsuch injury. The


claimant has suffered additional back injuries found to be casually related to the April 6,


1999 injury. The claimant has requested General Municipal Law, Section 207-c coverage


and benefits, but such request was denied by letter dated June 6, 2013. There is no basis


for denial of the claimant's claim for salary, wages and benefits under General Municipal


Law, Section 207-c.


4. The claimant seeks salary, wages and benefits required to be paid under General


Municipal Law, Section 207-c and reimbursement of all monies claimant is compelled to


expend by reason of the failure to provide General Municipal Law, Section 207-c coverage.


Dated: Buffalo, New York
August 29, 2013
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•


..'


VERIFICAnON


STATE OF NEW YORK. )
COUNTY OF ERIE )
CITY OF BUFFALO )


Kaily Giardina-Geary, being duly sworn, deposes and says that deponent is the Claimant


in the within proceeding; that deponent has read the foregoing Notice ofClaim and knows the


contents thereof; that the same is true to deponent's own knowledge, except as to the matters


therein stated to be alleged on information and belief, and that as to those matters deponent


believes them to be true.


Sworn to before me this ';'7
day of August, 2013.








MICHAEL A. SIRAGL'SA


ERIE COUNTY ATIORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


September 18,2013


MICHELLEM. PARKER


FIRST ASSISTANT COUNTY A TIORNEY


JEREMY C. TOTH


SECOND ASS ISTANT COUNTY ATIORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Doe, John (teacher in Cheektowaga) v.
Frank A. Sedita, III, Erie County
District Attorney; et al.


Order to Show Cause


"John Doe, a Tenured Teacher
Employed by the Cheektowaga Central
School District."


Carl W. Morgan, Esq.
85 Main Street
Hamburg, New York 14075


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By: f'rL~~f,---
Michelle M. Parker
First Assistant County Attorney
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At a Special Term of the Supreme Court, heldlr
and for. the G;o~tY of Erie at the Courthouse; L
.J)ela>t'ai~Hu'l, Part !::J.., in the City of oi
Buffalo, State of New York on the 1- day 0


) I:' r ~ :'. ,2013.
. J,


PRESENT: HONORABLE


STATE OF NEW YORK
SUPREME COURT; COUNTY OF ERIE


In the Matter of an Article 78 Proceeding


JOHN DOE, a Tenured Teacher Employed by the
Cheektowaga Central School District


Petitioner,


VS.


ORDER TO SHOW
CAUSE


Index No.


FRANK A. SEDITA, III, ERIE COUNTY DISTRICT
ATTORNEY; DAVID ZACK, CIllEF OF POLICE, TOWN
OF CHEEKTOWAGA; the TOWN OF CHEEKTOWAGA,
the CHEEKTOWAGA CENTRAL SCHOOL DISTIUCT,
BOARD OF EDUCATION; and DEN~IS KANE,
SUPERINTENDENT OF CHEEKTOWAGA CENTRAL
SCHOOL DISTRICT, Assigned Justice:


Hon.


Respondents.


Upon the Petition of Petitioner, JOHN DOE, dated and verified the 5
1h


day of September.


2013, together with Exhibits attached thereto;


LET the respondents, FRANK A. SEDITA, lIl, ERIE COUNTY DISTRICT ATTORNEY;


DAVID ZACK, CHIEF OF POLICE, TOWN OF CHEEKTOWAGA; the TOWN OF


CHEEKTOWAGA, the CHEEKTOWAGA CENTRAL SCHOOL DISTRICT, BOARD OF


EDUCATION, and DEN1\1S KA1~E, SUPERlXfENDENT OF CHEEKTOWAGA CENTRAL


SCHOOL DISTRICT, show cause at a Special Term of the Supreme Court to be held in and for the
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r: _, ...t./ . ' ,.
_ , . / h . ;;.,t~ t<:,) i .j , . , .


County of Erie to be held at the Courthouse thereof located at '.;.../ Dcla\\-3'u! Avellue, Part ..:::t., In th


Citv of Buffalo. New York on the ~.' day of September, 2013 at ~.,.../ ' i
.,. -~ --


o'clock in th


~ noon of that day, or as soon thereafter as counsel may be heard, why a judgment should no
!


be made and entered herein pursuant to New York Civil Practice Law and Rules Article n


directing:


a) That respondent. District Attorney Frank A. Sedita 111. perform a duty enjoined UpOI


him by law pursuant to Criminal Procedure Law §160.50·· the scaling of the record of the criminal


investigation of petitioner's conduct in connection with the recorded telephone calls which were th


subject of Cheektowaga Police Chief David Zack's investigation: and


b) That respondents, District Attorney Frank A. Sedita III :U1d Cheektowaga Polic


Chief David Zack, take all steps necessary to retrieve any and all records, papers and or evidence


relating to the criminal investigation which was conducted into the matter and \\ hich wer


improperly released to respondents, Superintendent Daniel Kane lind the Cheektowaga Central


School District Board of Education, contrary to the directions of Criminal Procedure Law §160.5C


(1) (<I), (b), (c). and (d); and


c) Ihat respondents, District Attorney Frank A. Sedita 1II and Cheektowaga Polic


Chid David Zack, be prohibited, enjoined and restrained from submitting such documents und/ot


physical evidence obtained and any testimony relating to the said criminal im cstigation at all)


subsequent Education L 'JW §3020-a disciplinary Hearing; ami


d) That respondents, Superintendent Daniel Kane and Cheektowaga Central School


District Board of Education, be prohibited. enjoined and restrained from utilizing any intorrnatioi


obtained as a result of the aforesaid criminal im estigation made available by respondent, Police


Chief Dav it! Zack, pursuant to the provisions of Criminal Procedure Law §IbO.50 and Executi\ 'C







iiMilI --.._-----·-·-·- ·· ·---·· . -------------_.' . " - . .-


Law §296 in any subsequent Education Law §3020-a disciplinary proceeding, and or in any report t


the State Education Department pursuant to 8 ;";.Y .C.R.R. §82.1Ia); and


e) That a preliminary injunction be issued restraining all respondents from publically


disclosing the names of Petitioner Doe, along with the other subject teachers. and that responden


Cheektowaga Central School District Board 0 :' Education specifically be restrained from initiating


any Education Law Section §3020-a. disciplinary proceedings until such time as this Court iSSU~S ' .


Decision and Order m connection WIth petitioner's application In the instant Art icle 78 proceedingj


and I
t) That pending a hearing of the application for a preliminary injunction, a tcmporar:.J1


Irestraining order (TRO) issue herein enjoining and restraining the respondents as aforesaid .


And granting such other and further relief as to the Court may seem just and proper.


Oral argument shall be required on the return date of this motion.


J.S.c.
JOHN M. CURRAN, J.S.C.


reeeif3t requested to the . .. ..__.. . ..._ . -=~


Signed this ~_ day of Septembel', 2013, in Buffalo. New York.


LDvd- t"VIl/


GRAt"JTED
Sp 0


Sufficient reason appearing therefor. let service of a copy of this Order and the papers upo


which it is granted upon the respondents, on or before the~ day of .-StpkL~L-1 101~. b


deemed good and sufficient service, -afi~fei--e---~~*4i~;ffller-M~rttH-ed-"""'C"(::rttfre1:f-r1mrtt,Imrrnl


I


I
I
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STATE OFNEW YORK
SUPREME COURT: COUNTY OFERIE


In the Matter of an Article 78 Proceeding


JOHN DOE, a Tenured Teacher Employed by the
Cheektowaga Central School District,


Petitioner.


vs.


FRANK A. SEDITA, III, ERIE COUNTY DISTRICT
ATTORNEYj DAVID ZACK, CIllEF OF POLICE, TO~
OF CHEEKTOWAGA; the TOWN OF CHEEKTOWAGA;
the CHEEKTOWAGA CENTRAL SCHOOL DISTRICT,
BOARD OF EDUCATION; and DENNIS KANE,
SUPERINTEl'llENT OF CHEEKTOWAGA CENTRAL
SCHOOL DISTRICT,


Respondents.


PETITION


Index No.


Assigned Justice:
Han.


Petitioner, JOHN DOE, by his attorneys, CARL W. MORGAN, P.c., Carl W. Morgan


Esq., and John J. Gilmour, Esq., of counsel, complaining of the Respondents, allege:


I) That at all times hereinafter mentioned, petitioner, .JOHN DOE, (hereinafter "Doe")


was and is a resident of the City of Buffalo, County of Erie and State of New York and a tenured


teacher of and for the Cheektowaga Central School District.


2) That at all times hereinafter mentioned, respondent, FRANK A. SEDITA, III ,


(hereinafter "District Attorney"), was and is the duly elected District Attorney in and for the Count)


of Erie and, as such, is responsible for the direction and supervision of the District Attorney's Office


of Erie County, a duly incorporated municipal corporation organized and existing pursuant to the


laws of the State of New York, and whose duties include, inter alia, the investigation and


prosecution of individuals alleged to have committed criminal conduct within said County.
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3) Thal at all times hereinafter mentioned, respondent, DA VI D ZACK. (hereinafte


"Chief Zack"), was and is the duly appointed Chief of Police of and for the '1'0\\11 of Cheektowaga


New York. whose duties and responsibilities include. inter alia. the direction and supervision of th


TO\,m of Cheektowaga Police Department (hereinafter "Police Department") in the investigation ol


criminal conduct and the arrest of indiv iduals whose conduct constitutes crimes and offense


committed within the Town of Cheektowaga.


4) That at all times hereinafter mentioned, respondent. TOWN OF CHEEKTOWAG r


(hereinafter "the Town"), was and is a duly incorporated municipal corporation organized am


existing pursuant to the laws of the State of New York and the employ er of respondent, Chief Zack.


5) That at all times hereinafter mentioned. respondent, BOARD OF EDl"CATJO~OF


THE CHEEKTOWAGA CENTRAL SCIIOOL DISTRICT, (hereinafter "School Board" 01


"School District"), is the governing body of said School District duly organized and existing as [


municipal corporation pursuant to the laws ot' the State of ;\I:W York with the responsibility tel


oversight and management of said School District's afrairs, personnel and properties.


6) [hat at all times hereinafter mentioned. respondent, DE:'l:'\IS K-\.:'\E, (hcrcinafte


"Superintendent Kane"), is the Superintendent of Schools of and for the Cheektowaga Central


School District who serves as the Chief Executiv e Officer of the same and whose duties an


responsibilities include, inter a/ill. the superv ision and direction of all teachers within the District, a:


moll! as the obligation to report to the Board or Education allegations of teacher misconduct and '0 .


violations of Regulations for said Board' s consideration and action.







FACTS


7) Petitioner Doe, is currently employed by respondent, School District , as a tenure


teacher and was so employed between February, 2012 and June, 2013. On or about August 20


2013, Doe was advised by Respondent, Superintendent Kane, that he was being placed 0


"administrative leave" pending an investigation into his conduct in connection with certain phon


calls allegedly made by one, Dontre Jones (hereinafter "Jones"), between February, 2012 and June


2013 while Jones was an inmate at the Erie County Holding Center and awaiting trial in connectio


with a homicide that occurred in the Town of Cheektowaga in May, 2011.


8) Upon information and belief, Jones was a student at Cheektowaga Central at the tim


of the alleged homicide and Petitioner was a teacher at the School.


9) In June, 2013, Jones was convicted of First Degree Manslaughter after a trial befor


Erie County Judge Michael F. Pietruszka and was sentenced on August 26,2013.


10) Upon information and belief, the telephone calls made by Jones while he was an


inmate and awaiting trial at the Erie County Holding Center to certain teachers at the Cheektowag


School District were recorded. At some point thereafter, these recorded telephone conversation


became available to respondent, Chief Zack, who then initiated a criminal investigation into th


conduct of said teachers. Thereafter, respondent, Chief Zack. then made the tapes of the recorde


telephone conversations available to respondent, District Attorney's Office, as part of that criminal


investigation.


11) Upon further information and belief, however, after reviewing the telephon


conversations between Jones and the subject teachers, and upon concluding all investigation ir


connection with their conduct, the District Attorney's Office and the Police Department declined t


prosecute Doe and the other subject teachers for any criminal conduct whatsoever . Indeed, Chiel
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Zack has since concluded that "no laws were broken" by the conduct of said teachers (~~~ E~h!bj


"A'~ attached hereto and incorporated herein by reference).


12) Consequently, no criminal charges or any kind have ever been initiated by the Distric


Attorney's Office and/or the Cheektowaga Police Department by the filing of an accusato


instrument against the petitioner or the other subject teachers in any Court in Erie County .


13) :\c\'\.~rthdess. on or about August 1-1-, 2013, respondent, Chid' Zack met witl


respondents, Board of Education and Superintendent Kane, and submitted information to them tha


he had obtained Jl ring the criminal investigation including the taped telephone conversations tha


allegedly took place between Jones, the petitioner and the other subj ect teachers. Upon inforrnatio


and belief. Chief Zacks purpose was to persuade respondents. Board of Education an


Superintendent Kane, to prefer charges of misconduct against said teachers.


14) Indeed, shortly thereafter, respondent, Chid' Zack. then scheduled a "meeting' wit


local media with the expressed intention of publically disclosing the contents of the recorde


telephone calls and , potentially, the names of the teachers allegedly involved. It was only afte


receipt of letters from both counsel for Petitioner Doe. as well as counsel for another teache


implicated in this matter that respondent, Town, directed that Chief lack's public "meet ing not tak


place. (~_~~ Copy of Statement released by Respondent Chief Zuck to local media attached hereto a


E~~!1~~!~W')·


15) To date. Petitioner Doc remains on administrative leave pending an "investigation'


into his conduct, ostensibly to be conducted by respondent, Superintendent Kane . it is believed tha


the results of that " investigation" ,vill determine whether charges of misconduct are brought agains


Petitioner Doe ami/or his fellow teachers. Upon information and belief, how ever, that investigatio







will be based solely upon information, documentation and evidence-including the recorde


telephone calls-derived from the criminal investigation that determined "no laws had been broken".


LEGAL A~(~JL"lE~TI


I6) This Article 78 proceeding is in the nature of mandamus to compel and/o


prohibition. Succinctly stated. in his application, Petitioner is seeking an Order of this Cou


directing:


a) That respondent, District Attorney, perform a duty enjoined upon him by law


pursuant ro Criminal Procedure Law §160.50 - the scaling of the record of the criminal investigatio


of petitioner's conduct in connection with the recorded telephone calls which "ere the subject 01


Chief Zack'sinvestigation; and


h) That respondents, District Attorney and Chief lack, take all steps necessary t


retrieve any and all records , papers and or evidence relating to the criminal investigation which wa


conducted into the matter and which were improperly released to respondents. Superintendent Kant:


and Board of Education, contrary to the directions of Criminal Procedure Law §160.50 (I) (:.1). lb)


lC), and (d); and


c) . 'l hat respondents, District Auorney and Chid Zack, he prohibited. enjoined


and restrained from submitting such documents and or ph; sical evidence obtained and any testimony


relating It> the said criminal investigation at any subsequent Education Law §3020-a disciplinary


Hearing ; and


d) That respondents , Superintendent Kane and Board of Education, b


prohibited, enjoined and restrained from utilizing any information obtained as a result of th


aforesaid criminal investigation made available b) respondent , Chic!" Zack, pursuant to th


provisions of Criminal Procedure Law ~ J 60.50 and Fxecutiv e Law ~2 96 in any subscquen







I
Education Law ~3020-a disciplinary proceeding. and'or III anv report to the State Educati o~


Department pursuant to 8 :\.Y.C.R,R. §82.I(a); and


e) That u preliminary injunction be issued restraining all respondents fron


publically disclosing any information obtained during said criminal inv estigation, including th


names of Petitioner Doc, along with the lither subject teachers . and that respondent Board of


Education specifically he restrained from initiating an) Education Law § 3020-a disciplinary


proceedings until such time as this Court issues a Decision and Order in connection with petitioner' ,


application in (he instant Article 78 proceeding: and


t) That pending a hearing of the application Cor a preliminary injunction, ,


temporary restraining order (TRO) issue herein enjoining and restraining the respondents o.


aforesaid .


17) Criminal Procedure Law §I()O.50 establishes the general rule that the record of ,


criminal action or proceeding upon termination in Javor of the accused "shall be sealed and not mad


available to any person or public or private agency' (CPL §160.50 II) (en. The statute furthe


specifies that the scaled records ITHI) be made uvuih.ble only to the accused and to six enumerate.


categories or persons or public or private agencies. (CPL §160.50 (I) (d) I.


18) The records which arc to be scaled and not made available to any person 0)' public o


pri\ ate agency include "all official records and paper«, including .i udgrnents and orders of the c01ll1·1


but not including published court decisions or opinions or records and briefs on appeal, relating hJ
the arrest or prosecution, including all duplicates and copies thereof, on tile \vith the Division 01


Criminal Justice Services. any court, police agency, or prosecutors office ." (CPL ~ 160.50 (c)J.







19) The statute further provides that a criminal action or proceeding against a person shal


be considered terminated in favor of such person where :


(i) [P]rior to the filing of an accusatory instrument in a local criminal co


against such person, the prosecutor elects not to prosecute such person. In sue


event, the prosecutor shall serve a certification of such disposition upon the Divisio


of Criminal Justice Services and upon the appropriate police department or la


enforcement agency which, upon receipt thereof, shall comply with the provisions 0


paragraphs (a), (b), (c) and (d) of subdivision one of the section in the same manne


as is required thereunder with respect to an order of a court entered pursuant to sai


subdivision one (CPL §160.50 (3) (i).


20) As the facts in the instant matter make clear, respondent, Chief Zack initiated '


criminal investigation of the conduct of Petitioner Doe and other teachers in the Cheektowag


Central School District in connection with certain telephone calls allegedly made to them by Dontr


Jones from the Holding Center while he was awaiting trial for homicide. That investigatio


disclosed that there was no criminal conduct on the part of the subject teachers.


21) Based on that determination, there has been no subsequent filing of an accusatory


instrument in any local criminal court against Petitioner Doe and/or the other subject teachers, and i


is apparent from subsequent statements made by Chief Zack that neither he nor the District Attornej


has elected to prosecute Petitioner for any of his alleged conduct in connection with this matter.


2::!) As a result, pursuant to the specific directives of the Criminal Procedural Law, th


criminal proceeding must be considered terminated in favor of Petitioner and the prosecutor is unde


a statutory obligation to direct the sealing of all official records and papers in the possession of th
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Police Department andlor District Attorney's Office and not made available to any person or publi


or private agency. (CPL §160.50 (1) (c)).


23) Nevertheless, despite this explicit statutory directive, it is apparent that the sealing 0


the records in connection with this matter was never accomplished. It is further apparent from th


recent public statements of respondent Chief Zack: (1) that he has previously disclosed information


documentation and evidence obtained in his investigation to respondents, Superintendent Kane an


the Board of Education; (2) that he intends to do the same to the general public through the media '


and (3) that his purpose is to persuade respondent Board of Education to bring disciplinary charge


against Petitioner Doe and the other teachers to punish them for conduct he views as "inappropriate'


(See Exhibits "A" and "B").


24) It has long been the law in New York, however, that a Board of Education is no


entitled to obtain the sealed records of a criminal action or proceeding that has terminated in favor 0


an accused tenured teacher for use in a Hearing under Education Law §3020-a on charges brough


against said teacher (see, In the Matter ofJoseph M vs. NYC Ed. OfEduc., 821\.Y.2d 128 (1993)).


25) In Matter ofJoseph M, supra, the C0U11 of Appeals has explicitly so held. In tha


case, a tenured music ~eacher was arrested on charges of misdemeanor possession of a controlle


substance . Upon a jury acquittal of the defendant of those charges, the trial judge sealed the record


pertaining to the arrest and prosecution. Thereafter, however, the defendant's Board of Educatio


commenced disciplinary proceedings against him based upon the same misconduct as alleged in th


unsuccessful criminal prosecution.


26) At the same time, the Board brought an application in Supreme Court for an orde


unsealing the criminal records, as well as releasing the prosecutor's file and the physical evidenc


Page -8-







about . . . or to act upon adversely to the individual involved, any arrest or
criminal accusation of such individual ... [which was terminated in his/her favor]
in connection with the licensing, employment ... of such individual .. . as
defined in subdivision two (sic) of §160.50 of the Criminal Procedure Law"
(Executive Law, §296 (16); see, also, Malter ofJoseph M., supra at 132).


33) Clearly, to allow respondents, Town of Cheektowaga, Chief Zack, Superintenden


Kane and Board of Education, to make public and/or to utilize the information obtained as a result 0


the aforesaid criminal investigation in support of any Education Law §3020-a disciplinarj


proceedings would be in direct violation of the provision of the statute that prohibits the "any person


agency or bureau. corporation or association" from making "any inquiry about ... or to act upo


adversely to the individual involved, any arrest or criminal accusation of such individual" (See.


Matter of Skyline Inn Corp v. New York State Liq. Auth., 44 N.Y .2d 695 (holding that it was'


unlawful for the State Liquor Authority to consider a dismissed criminal charge against licensee i


disapproving liquor license renewal applications).


Education Law § 3020-a


34) Under the New York State Education Law, a tenured teacher may not be discipline


or discharged except for "just cause" determined on stated charges after a hearing on those charges.


Detailed charges specifying the grounds for discipline must be filed in writing with the Board 0


Education and the Board Members must then vote, individually, to determine if there is probabl


cause to bring a 3020-a disciplinary hearing. The vote is conducted in Executive Session. If charge


are brought by the Board, the teacher is given notice of the same and the teacher is then given 1


days in which to request a hearing. (See generally, NYS Education Law § 3020-a).


"age·] 1.







35) Unless the teacher requests otherwise, both the 3020-a hearing and any pre-hearin


conferences must be held in private. U~ ;\ .Y.c. R.R. 81-1.9) If acquitted. the teacher must be restore


to his or her teaching position and the charges must be removed from the teacher' s ernploymen


record (§ 3020-a (4)(b».


36) As such, is respectfully submitted that Petitioner is entitled 10 the designation 01


"John Doc" within the context of this proceeding in order to maintain- in so far as possible - hi~


anon) mity pending a determination under Education Law §30~O-a of any disciplinary charges whicl


may be brought against him.


37) Moreover, to allow respondents to make public the names of the teachers invoh c


and-or details of the charges to be brought against them prior to any §3020-a disciplinary hearins


would render those specific provisions of the law designed to guarantee the absence of puhli


disclosure a nullity and effectively eliminate those rights and protections afforded to Petitioner by


that statute.


38) That the release of Petitioner's name to the public prior to a determination of thi


proceeding would be an act in violation of Petitioner's rights and would render the judgment


ineffectual and result in immediate and irreparable injury. loss and damage to Petitioner. (fi~, CPRI.


~ 6301. et seq.)


39) There has been no prcv ious application made 11) any Court lor the relief rcqueste


herein.


WHEREFORE, for all of the aforesaid reasons. it is respectfully requested that this Court


issue un Order granting petitioner's applicati.III in all respects and for such other and further relief asl


to the Court seems just and proper.







DATED: Hamburg, New York
September 5, 2013 .'


,/
;


I,
I


_...~..... 'I


J 7~/ ,,/.•....····__···....)Vr··
Iv


- torneys for Petitioner
85 Main Street
Hamburg, New York 14075
Telephone: {716) 648-6250
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EXHIBIT A







\''''(\ne$day A .l~lh1 ;;:1. ..!013


T he RuffolQ Nt.'ws,com ({)


City & Region


Contact between 3 teachers. murder suspect being investigated
IIY: ,)a niec Hjdll!da (mjljJlo:ihjlhudjli~;imffnews('nm;


epobl......\l!gIL~120, :!11l3, 03:5=!PM r, 'h,,'io": AU!l\l~t ;;:0,:'01:1 03:5:.l P:'>I


Three teachers ill the Cheek..towaga Central School District most Iikely wuu 't be in the clss .•n om at the


stan 01 this school year - (L~ district ortkic.ls investigate their conduct during u mu rder itl','·s ll).;u~ ion


involv ing one of their students.


'nit: It::It:hCI'S,whose names were nol released, were all placed on administrative kl\1', wit h ,My, after


Cheektowagu police met with the School Board last Wmlrll:sday.


Police wanted district leaders III know about telephone conversations the high school teachers had with


Dontre Jones as he awaited trial in the .\ Ill)' 31, uun, shooting that occurred in C}1('C-k1()W;; ~ ~ Town Park,


"I just can't comment (JIl it," said Dennis Kalil' , Cheektowaga Central 's superintendent .


"The hoard was justifiably shocked ,., uppropriutely shocked," Pulice Chid DuvidZark snld Tuesday.


"They promised swill action."


Zaek has scheduled a rm-etiru; with loeul media fill' Thursday, at which tirm- he inten ds In .!L;l'!O$( thl'


contents nfthuse monitored telephone conversations, which occurred when .Im,.,_' (·,:!:eJ t h ~ t_ "al'h l'l'~


from hehlml bars.


The phone calls betwe-en Jones, "ho '\:1, 18 'I t the time of the shooting. ;tll<\ his lc,lt:h"I-" l(•., i, pla o ­


between February 2012. when he was~ ,, -jth St'wnd·degr,,!, lI1unh'[
~: ! /l,.,,,,-huff,lIQn',\, ,',I:('U! itr! iell' I ;>01 ::Q2:" V Cm ' ·, :'I: DRr:c;Jll:'l:! 3n .?~. and :l: i, .1'lll ;~. v, hen


he was ,yll\'irtnl lIf firsHh'SI't~· !!Ii1nsl,nmhll'r


(httn , ( !w\\'\\ ,butTalonc·\\'s .cnm "~Q J'3Q6Q1 , Mall 1'.):J\;r!illl of lI1nnsJam;h!IT jn (,V" J , h ,qjD1! in Ch,·\·l.!oIY,lgU !hIrl;Jilllll1


II}' EI1I.' County .Iudge Micha cl l-. Pietruszka, St:nllmcin;: i,; scheduled for 'lonl'lIl} ,


Pulice said no 111\\'5were broken. 'The minim um I~ that llw}- UfC in.rppropriate," 1.:0 ;';. , ;,;:(',


The conversations, along with the atmosphere in the school, impacted the departmc nt's l\, . i ! i:~ to
iuvestlgate the homicide, he said,


Ira Watkins Jr.. 19. ,)f Buffalo, died when he was r••ught in ~nli", Ileal' t he bask etball courts in the "ark.


The shooting stemmed from an argument earlier that day between nVJI gangs, pro secutors had said,


;o.;E:ith"r,Jonc~nor Watkins ":J.~ involved in the dispute, however.


email: ,ihabll tla:~bu ITlI" ~,l:lIIn


,hnil'c Hnhud .i







EXHIBIT B







IT WAS MY INTENT TODAY TO MAKE THE PUBLIC AWARE OF A SITUATION THAT DEVELOPED DURING


THE INVESTIGATION INTO THE BRUTAL AND SENSELESS MURDER OF IRA WATKINS JR. ON MAY31
ST


2011.


THE DECISION TO DO SO WAS NOTMADE IN HASTE. THE MAJORITY OFFACULTY AT CHEEKTOWAGA


CENTRAL ARE EXCELLENT TEACHERS. IT ISNOT OUR INTENT TOTARNISH THE REPUTATION OFTHE


ENTIRE FACULTY, BY MAKING PUBLIC THE ACTIONS OF A FEW.


HOWEVER, WE ARE NOT JUST POLICE OFFICERS, WE ARE PARENTS. WE ASKED OURSELVES, IFI WAS A


PARENT AND MY CHILD WAS A STUDENT ATCENTRAL, WAS WHATWE KNEW, SOMETHING ALL PARENTS


SHOULD.


THE ANSWER WAS YES.


WHEN PARENTS SEND THEIR CHILDREN TO SCHOOL, THEY MUSTHAVE FAITH ANDTRUST IN THE


INSTITUTION. WE FElTSTRONGLY, THAT PARENTS WOULD QUESTION THAT FAITH ANDTRUST, IFTHEY


HEARD THE COMMUNICAIONS WE HEARD. PARENTS HAVE A RIGHTTO KNOW WHAT IS TAKING PLACE


IN THE SCHOOL, ANDIN THE CLASSROOM.


WHEN WELEARNED TEACHERS ATCHEEKTOWAGA CENTRAL WERE COMMUNICATING WITH DONTRE


JONES AS HE AWAITED TRIAL, WE WERE SURPRISED; BUT, NOTOVERLY CONCERNED. THE MANNER IN


WHICH THE COMMUNICATIONS WERE BEING FACILITATED WERE HIGHLY QUESTIONABLE AND


SOMETHING WEINTENDED TO BRING TO SCHOOL OFFICIALS WHEN THE INVESTIGATION AND TRIAL


WERE CdNCLUDED.


THERE CAME A POINTj HOWEVER, WHEN WE FELT THOSE COMMUNICATIONS, ANDTHE MANNER IN


WHICH THEY WERE CONDUCTED, WERE NEGATIVELY IMPACTING OUR ABILITY TO INVESTIGATE THE


CASE.


WE IMMMEDIATELY REPORTED OUR CONCERNS TO THE ERIE COUNTY DISTRICT ATTORNEY'S OFFICE.


WHEN WEPLAYED THE TAPES TO PROSECUOTRS THEY WERE OUTRAGED. IT WAS THEIR FEELING THAT


SOME OF THOSE COMMUNICATIONS WOULD NEGATIVELY IMPACT THEIR ABILITY TOSUCCESSFULLY


PROSECUTE THE CASE.


THE DISTRICT ATTORNEY'S OFFICE CONTATCED CHEEKTOWAGA CENTRAL WITH THEIR CONCERNS.


THE DISTRICT ATTORNEY WAS ALSO NOTIFIED OF THE INTENT OFTHIS PRESS CONFERENCE. WE HAVE


HIS FULL SUPPORT


THE CASE WENT TOTRIAL ON MAY 29TH
, 2013. DONTRE JONES WAS CONVICTED OF MANSLAUGHTER IN


THE FIRST DEGREE ONJUNE 4TH 2013. HIS SENTENCING IS SCHEDULED FOR AUGUST 26TH•


AS I STATED, ITWAS MY INTENT TODAY TO MAKE THE PUBLIC AWARE OF WHATWAS TAKING PLACE


DURING SCHOOL HOURS, IN CLASSROOMS ATCHEEKTOWAGA CENTRAL HIGH SCHOOL DURING THE


PAST YEAR.







THERE ARE PERSONS WHO DO NOT WANT THIS INFORMATION TOBE MADE PUBLIC. THE TOWN AND


MYSELF HAVE BEEN CONTATCTED BY ANATTORNEYTHREATING CIVIL ACTION IF WE DISCLOSE THE


IDENTITY OF ANY PERSONS, OR RELEASE ANY CONTENT WHICH COULD IDENTIFY ANY PERSON


ASSOCIATED WITH THE lNVESTIAGTION.


AT THIS TIME, UNDER THE ADVICE OF COUNSEL, WE HAVE NO CHOICE, BUT TO WITHOLD INFORMATION


. WE BELIEVE THE PUBLIC HAS A RIGHT TO KNOW.


TOWN ATTORNEYS ARE NOW RESEARCHING THE MATTER AND ASSESSING ANY LIABILITY WE MAYBE


EXPOSED TO.


I CAN ASSURE THE PUBLIC, THAT WE ARE NOT INTIMIDATED. WE ARE NOW, MORE RESOLVED THAN


EVER, TO MAKE SURE THE PUBLIC LEARNS OF WHAT WENT ON ATCHEEKTOWAGA CENTARL


WHEN WEARE CERTAIN OF WHAT WE CAN LEGALLY RELEASE, WE WILL DO SO PROMPnY.


ONCE AGAIN, INTHE STRONGEST MANNER POSSIBLE, I WISH TO REITERATE THAT THE FACULTY OF


CHEEKTOWAGA CENTRAL CONSISTS OF HARD WORKING, DEDICATED PROFESSIONALS. THE


CHEEKTOWAGA POLICE DEPARTMENT ONLY HAS ISSUE WITH A FEW.


I WOULD LIKE TO CONCLUDE BY SAYING THAT THE CHEEKTOWAGA CENTRAL BOARD OFEDUCATION IS


TAKING THIS MATTER SERIOSULY. WETRUST THEY WILL ACT SWIFTLY AND APPROPRIATELY.








MI CHAEL A. S IRAGUSA


ERI E COUNTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


September 30, 2013


Q--r - -


.,'


MICHELLE M. PARKER


FIRST AsSISTANT COUNTY ATTORN EY


JEREMY C. TOTH


SECOND ASS ISTANT COUNTY ATTORN EY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Klimtzak, Robert v. County ofErie


Notice of Claim


Robert Klimtzak
25 Hilldale Avenue
West Seneca, New York 14224


Kevin J. Graff, Esq.
Paul William Beltz, P.C.
36 Church Street
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By:
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Ene.
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IN THE MATTER OF THE CLAIM
OF ROBERT KLIMTZAK


Claimant,


vs.


COUNTY OF ERIE, NEW YORK


Respondent.


PLEASE TAKE NOTICE that ROBERT KLIMTZAK, does hereby make claim against


the County ofErie, New York, and in support of such claim does state the following:


1. My address is 25 Hilldale Avenue, West Seneca, New York 14224.


2: My attorney is PAUL WILLIAM BELTZ, P.C., 36 Church Street, Buffalo, New


York 14202.


3. The facts and circumstances arising out ofthis claim in the above-entitled action


are as follows:


On or about June 28, 2013, ROBERT KLIMTZAK was lawfully operating his


motor vehicle while stopped at a red light on Maple Road, at or near its intersection with Main


Street in East Aurora, New York, when his vehicle was struck a tree limb that had fallen ofa tree


located adjacent to Maple Road, causing the claimant to sustain certain severe, permanent and


painful injuries due to the negligence of the respondent and others, as hereinafter set forth.


4. That upon information and belief, the negligence of the respondent was in the


selection of the type oftree that caused this accident, in allowing said tree to remain adjacent to


Maple Road near its intersection with Main Street in East Aurora, New York, in locating said


tree adjacent to Maple Road near its intersection with Main Street in East Aurora, New York, in







r


•
not removing said tree prior to the incident complained ofherein, in failing to properly inspect


the tree, in failing maintain the tree; in failing to properly repair damage to the tree, failing to


properly recognize the deteriorated nature of the tree which struck plaintiff's vehicle, failing to


remedy the deteriorated nature of the tree prior to the incident, failing to utilize procedures which


would have aided in the detection of the deteriorated nature ofthe tree, failing to monitor its


property for dangerous conditions, failing to warn ofthe danger relative to the subject tree, hiring


improperly trained or qualified persons to inspect and/or maintain the tree, failing to adhere to


appropriate standards and practices relative to tree maintenance, carelessly and negligently


allowing said deteriorated tree to exist in a high profile and heavily frequented area.


5. That by reason of the premises, the claimant, Robert Klimtzak, suffered certain


severe, permanent and painful injuries, internal as well as external, all to his damage pursuant to


General Municipal Law §50-e and CPLR §3017(c).


6. That the amount ofdamages sought by the claimant exceeds the jurisdictional


limits of all lower courts and that this action is properly brought in the Supreme Court, Erie


. County, New York, pursuant to CPLR §3017(c).


WHEREFORE, claimant requests that the claim be allowed and paid for by the County


'{EVIN J . GR/WF
NOTARY PUBLIC.STATE OF NEW YORK


QUAliFIED IN ERIE courwv (
My Comml80lan Expires Jan.20:2:(


KevinJ. G ,s.
Paul wm1am Be tz, P.
Attorneysfor Claimant
36 Church Street
Buffalo, New York 14202
(716) 852-1000
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STATE OF NEW YORK.
COUNTYOF ERIE SS.:


Robert Klimtzak, being duly sworn, deposes and says:I am the Claimant in this action; I


have read the foregoing Notice of Claim and know the contents thereof; and·that the same is true


to my knowledge, except as to the matters therein stated to be allegedupon informationand


belief, and that as to those matters I believe them to be true.


R~
Sworn to before me this
31'1 day ofJuly, 2013


KEVIN J . GRAFi­
NOTARVPUBUC. STATE OF NEWYORil


QUAUFIED IN ERIECOUN~ if
Mt Commission Expire:; Jan. 23, (01 (








M ICII<\El A. S IRAGUSA


ERJC C OUNTY ATfORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF L A W


September 3,2013


MICH ELLE M. PARKER


FIRST ASSISTA1'o'TCOUNTYATfOR:-<EY


JEREMY C. TOTH


SECOND A SSISTANT COUIIo'TY An'ORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Long, Rodney v. Erie County and Erie
County Industrial Development Agency


Notice of Motion


Rodney Long


Mark H. Cantor, Esq.
Bernhardi & Lukas ik, PLLC
50 Fountain Plaza, Suite 1260
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene .


By: A~j)~~,
Michelle M. Parker
First Assistant County Attorney
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


RODNEY LONG,


Plaintiff,
v.


ERIE COUNTY and
ERIE COUNTY INDUSTRIAL DEVELOPMENT AGENCY,


Defendants.


MOTION FOR LATE
NOTICE OF CLAIM


Index No:


TO DEFENDANT


MOTION ON BEHALF OF


DATE, TIME, & PLACE
OF HEARING


SUPPORTING PAPERS


GROUNDS AND
NATURE OF RELIEF
REQUESTED


Erie County and Erie County Industrial
Development Agency


Mark H. Cantor, Esq.
Attorney for the Claimant


To be determined.


Affirmation of Mark H. Cantor, Esq., dated August
29,2013; Affidavit ofClaimant Rodney Long,
dated August 29, 2013; Notice of Claim dated
August 29,2013


An order, pursuant to General Municipal Law
§ 50(e) granting Claimant leave to serve Late
Notice of Claim and/or treat filed claim as timely,
and for such other and further relief as the Court
may deem just and proper.


~~. ' .:I'_1 rro; ,:.::,H~
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NATURE OF ACTION


ORAL ARGUMENT


Labor Law.


Requested.


This paperreceived at the
Erie County Attorney's Office


fromr-.... d tq ..< 0\1) t on
'"") rJ (" ("I..


the ) ' day of .) 3: f)f- , ,20....2..
- 1 s


at ?1. a.m:l~. <,


1~ ' !'l~Q
~Attomeyd







PLEASE TAKE NOTICE that answering affidavits, if any, must be served on the
undersigned attorneys at least seven (7) days before the return date ofthis Motion, pursuant to
CPLR § 2214(b).


Dated: Buffalo, New York
August 29, 2013


Mark R Cantor, Esq., of Counsel
BERNHARDI & LUKASIK, PLLC
Attorney for Claimant
50 Fountain Plaza, Ste. 1260
Buffalo, New York 14202
Tel: (716) 674-2424







STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


RODNEY LONG,
ATTORNEY
AFFIRMATION


Plaintiff,
v.


ERIE COUNTY and
ERIE COUNTY INDUSTRIAL DEVELOPMENT AGENCY,


Defendants.


Index No:----


MARK H. CANTOR, ESQ., affirms the following, upon information and belief, under


penalties ofperjury:


1. I am an attorney-at-law duly licensed to practice in the State ofNew York,


attorney for the claimant and, as such, am fully familiar with all proceedings had heretofore and


all facts and circumstances herein.


2. This affirmation is submitted in support of Claimant's Motion for Leave to File


and Serve a Late Notice of Claim as provided for in Section 50(e) of the General Municipal Law.


3. This claim arises from personal injuries sustained by Claimant Rodney Long on


November 26,2012, while hired out by Tradesmen International, Inc. to perform certain


construction work at Graphic Controls Acquisition Corp. (hereinafter referred to as "Graphic


Controls"), located at 400 Exchange Street, Buffalo, New York 14204 (hereinafter referred to as


the "construction site"). At the time ofthe incident, Mr. Long was working as a construction


worker at the construction site in furtherance ofa construction project when steel panels located


inside a tractor-trailer were caused to fall on him from elevated heights, which caused him to







4. Upon the information set forth in Mr. Long's Affidavit, there exists a meritorious


claim and/or cause of action against Erie County and the Erie County Industrial Development


Agency (hereinafter referred to as "ECIDA") based upon negligence, and/or upon violations of


Sections 200, 240 and 241(6) of the New York State Labor Law, and Part 23, of the New York


State Department ofLabor Industrial Code Rule, and other applicable sections.


5. Upon information and belief, Erie County and/or ECIDA was the owner of the


land, property and/or buildings of 400 Exchange Street, Buffalo, New York 14204, pursuant to


the definition of the word "owner" as set forth in § 315 of the Labor Law ofNew York. See


Celestine v City ofNew York, 86 A.D.2d592 (2nd Dept. 1982), aff'd 59 N.Y.2d 938 (1983).


Attached as Exhibit A is a copy ofthe deed concerning the property mentioned supra.


6. When considering an application to file a late Notice of Claim against a


municipality or Industrial Development Agency, the Court should take into account a number of


factors, including: (a) the reasonableness of the excuse offered for the delay; (b) whether the


municipality obtained actual knowledge of the essential facts constituting a claim within the 90­


day filing period or within a reasonable time thereafter; and (c) whether the municipality was


prejudiced by the applicant's failure to comply with the statute, i.e. file a Notice ofClaim within


ninety days. N.Y . Gen. Mun. Law § 50-e (McKinney 2013).


7. No single factor mentioned supra is dispositive and, absent a clear abuse of


discretion, the trial court's determination in this regard will not be disturbed, Schwindt v. County


ofEssex, 876 NY.S.2d 191(3rd Dept. 2009), and the courts are vested with broad discretion to


grant or deny applications for leave to serve a late notice, see Hall v. Madison Oneida County


Bd. ofCooperative Educational Services, 885 N Y.S.2d 690 (4th Dept. 2009).







8. The claimant did not file a Notice ofClaim against Erie County and/or ECIDA on


the mistaken belief that the owner of the land, property and/or buildings at 400 Exchange Street,


Buffalo, New York 14204 was some entity other than Erie County and/or ECIDA.


9. The claimant's proffered excuse for the delay mentioned supra is reasonable. See


Harris v Dormitory Authority ofNew York, 562 NYS2d 781(2nd Dept 1990) (finding reasonable


excuse for plaintiff's failure to timely serve Notice ofClaim in personal injury action where


plaintiffs attorney erred concerning the identity ofa public corporation against which the claim


should have been asserted).


10. Upon information and belief, Erie County and/or ECIDA had actual knowledge of


Claimant's accident and the circumstances ofhis injury via notification from the claimant's


employer and/or Graphic Controls.


11. In these cases, New York General Municipal Law § 50-e permits the court to


strike an equitable balance between a public entity's need for prompt notification of claims


against it and the injured party's need and interest in just compensation. Ferrer v. City ofNew


York, 567 N.Y.S.2d 734 (Ist Dept. 1991). Here, based on Mr. Long's significant injuries and the


transitory nature of the condition causing the steel panels to fall on him, the claimant's need for


just compensation outweighs the defendants' need for prompt notification. In other words, Mr.


Long is in significant need for compensation for his severe injuries. Meanwhile, the defendants


are in no different position today than they were had they been on notice at the expiration


of the ninety day period after the accident.







12. Ifthere was a lack ofnotice within the initial ninety day period, this will not


prejudice Erie County or ECIDA in any way. The accident at issue occurred inside a tractor­


trailer during a particular task, which is transitory in nature. "It is highly unlikely that the


conditions existing at the time of the accident would still have existed had the claim been timely


filed." Ferrer, 172 A.D.2d at 241; see also, Gorinshekv. City ofJohnstown, 588 N.Y.S.2d 208,


209 (1992); Riordan v. East Rochester Schools, 737 N.Y.S.2d 202 (2002); Blair v. County of


Ontario, 295 A.D.2d 933, 744 N.Y.S.2d 743 (2002). Therefore, the passage of time does not


prevent the defendants from investigating this claim, and it is not prejudiced by the delay. See


More v. General Brown Cent. School tx«, 691 N.Y.S.2d 850 (4th Dept. 1999).


13. Mr. Long's delay in filing a Notice of Claim has not prejudiced Erie County or


ECIDA in any way. The accident occurred just eight months ago, and upon information and


belief all material witnesses are still available for further investigation. There is no evidence


that any condition, fact, witness, or piece of evidence was available at the expiration for the


ninety day period and is no longer available today.


14. Erie County and/or ECIDA will ultimately not likely have to pay a judgment, as


there will likely be an indemnification agreement between them and Graphic Controls, which


further supports the contention that there is no prejudice to the municipality.


15. Pursuant to a lease agreement dated July 1,2000, between ECIDA and Graphic


Controls, Graphic Controls agreed to:


"at all times protect, indemnify and hold [ECIDA] harmless against all claims


(whether under any statute or at common law) for losses, damage, injury,







including death, property damage and 1iability however caused, other than losses


arising from the gross negligence or willful misconduct of [ECIDA], arising


during the term of this Agreement upon or about the Project or resulting from,


arising out of, or in any way connected with the acquisition, construction,


renovation, installation, equipping or operation of the Project, the preparation of


the site thereof, the condition of or defects in the Project (including any defects in


[ECIDA's] title thereto) or the maintenance, repair, replacement, restoration,


rebuilding, remediation, upkeep, use, occupancy, ownership, leasing or subletting


of the Project or any portion thereof. [BCIDA] shall not be liable for any damage


or injury, including death, to the person or property of [Graphic Controls] or its


partners, employees, agents or servants or persons under [Graphic Controls']


control or supervision, or any other person who may be about the Project, due to


any act or negligence of any person other than the gross negligence or willful


misconduct of [BCIDA]."


Attached as Exhibit B is a copy of the lease agreement between ECIDA and Graphic Controls


containing the indemnification clause mentioned supra, see pg. 22-23, , 18.1. Thus, if this


motion is granted and Erie County and/or ECIDA are found to be liable, they will likely have the


benefit of full indemnification from Graphic Controls and not infact have to pay anything.


16. The absolute lack of prejudice provides a sufficient basis for this Court to grant


the claimant's leave to file a late Notice ofClaim and/or treat the already filed claim as timely.


17. The claimant has provided a Notice ofClaim herein which will be served on the


defendants along with these papers.







16. The absolute lack of prejudice provides a sufficient basis for this Court to grant


the claimant's leave to file a late Notice ofClaim and/or treat the already filed claim as timely.


17. The claimant has provided a Notice ofClaim herein which will be served on the


defendants along with these papers.


WHEREFORE, your affiant respectfully requests that this Court, in its discretion, grant


Claimant's Notice ofMotion to File and Serve a Late Notice ofClaim upon the Erie County and


the Erie County Industrial Development Agency and/or treat the already served claim as timely,


and allow this claim to be paid.


Dated: Buffalo, New York
August 29,2013


Mark H. Cantor, Esq., of Counsel
BERNHARD! & LUKASIK, PLLC
Attorney for Claimant
50 Fountain Plaza, Ste. 1260
Buffalo, New York 14202
Tel: (716) 674-2424







STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


RODNEY LONG


Plaintiff,


v.


ERIE COUNTY and
ERIE COUNTY INDUSTRIAL DEVELOPMENT AGENCY,


Defendant.


RODNEY LONG, being duly sworn, deposes and says:


1. I am the plaintiff in the above matter.


AFFIDAVIT


Index No: 2013-001919


2. I make this affidavit in support of the Notice of Claim dated and filed on August


28,2013. The facts deposed to herein are true to the best ofmy knowledge, information and


beliefsave where otherwise stated.


3. On November 26,2012, I was injured while performing construction work at


Graphic Controls Acquisition Corp. (hereinafter referred to as "Graphic Controls"), located at


400 Exchange Street, Buffalo, NY 14204 (hereinafter referred to as the "construction site").


4. That day, I was hired out by Tradesmen International, Inc., my former employer,


to Clean Air Technologies Inc. out of Michigan to construct a "clean room" inside one of the


buildings at Graphic Controls. A clean room is generally a room that is built within a building to


be free of dust and other contaminants for manufacturing purposes or research.







S. There was a tractor-trailer on the construction site that day, containing all the


machinery, hardware, nuts and bolts and wires, stacks of large steel panels, and other


construction equipment and supplies necessary for construction of the clean room.


6. At some point in the day, someone backed up the tractor-trailer to one of the


loading docks at Graphic Controls so everything inside of it could be unloaded and relocated to a


large open area within Graphic Controls where the clean room was to be constructed.


7. When I arrived at the construction site, everything was already unloaded from the


tractor-trailer except for the steel panels. Employees of Graphic Controls went inside the trailer


with their forklifts and unloaded everything from it before I arrived except for the stacks of steel


panels - the panels were too long and too big to be unloaded with the forklifts.


8. Before I could start construction of the clean room, I had to manually unload the


steel panels from their stacked positions inside the tractor-trailer and relocate them to the area


inside Graphic Controls where the room was to be constructed.


9. From what I gathered, we were going to screw all the steel panels together to


build the clean room. The wall height of the clean room would have measured about 20 feet from


floor to ceiling, and the construction project would have taken me and the other construction


workers about three weeks to complete.


10. There were several upper and lower stacks of steel panels located inside the back


of the tractor-trailer, and each panel needed to be lowered and removed one at a time from their


upper and lower-stacked positions, placed on a cart, and then hauled away to the area where the


clean room was to be constructed.


11. The upper stacks of steel panels were positioned approximately 4 feet high atop a


lower stack of panels that were approximately 4 feet above ground. The bottoms of the upper-







stacked panels extended from my chest level approximately another 4 feet up over my head or 2


feet 4 inches above me. The panels each weighed approximately 250 pounds and were at least 15


feet long by 4 inches wide by 4 feet high.


12. That day, at approximately 1:30 p.m., disaster struck. As I was trying to lower one


of the steel panels from its upper-stacked position with another construction worker,S or 6 other


panels lined up behind it started falling over like dominoes, knocking each other down one-by­


one, repeatedly smashing me in the head. There was a tremendous weight on me, and I was


almost crushed to death. I remember blacking out at one point, losing consciousness, and hitting


the ground. When I got up, I was completely out of it. Everything was spinning.


13. The safety screws and straps that were in place to secure the panels from falling


down were not in place when they fell. I saw one of the other construction workers climb up on


top of the upper-stack of steel panels shortly before the accident with the screw gun and remove


all the safety screws and straps at once, instead of removing the screws and straps one at a time


with each panel that was ready to be lowered.


14. Immediately after the accident, I experienced numbness and tingling in my right


ann, pain in my neck and mid back, pain in my ribs, throbbing pain in my head, severe dizziness,


ringing in my ears, problems with my vision and was sent to Health Works WNY, LLP for


medical screening. Attached as Exhibit C is a copy of the medical report.


15. Immediately after going to Health Works WNY, LLP, I was sent to Transit


Imaging & MRI Associates, P.C. for some testing. Attached as Exhibit D is a copy of the report.


16. The very next day, November 27,2012, I went to Mercy Hospital (Orchard Park


Division) for more testing. Attached as Exhibit E is a copy of the report.







17. On December 7, 2012, I began treatment for my head injury with Dr. Leddy at


DB Orthopedics & Sports Medicine. He determined that I sustained a severe cerebral


concussion, cervical sprain, posttraumatic vertigo, and was unable to work. I was prescribed pain


medications to cope with my head injury. Attached as Exhibit F is a copy of the report.


18. On December 31,2012, an MR.I of the brain conducted at the Dent Neurological


revealed an abnormal MRI of the brain. Attached as Exhibit G is a copy of the medical report.


19. I have suffered from symptoms ofmy head injury, including dizziness, double


vision, severe migraines, severe tinnitus, poor memory, blackouts, dizziness, headaches, balance


problems, memory issues, concentration problems, sleep problems, panic attacks, insomnia,


anxiety, mood disorder, shortness ofbreath, and have been receiving treatment for my head


injury, including physical therapy, from several physicians since the accident.


20. I am 55 years old. I graduated from Lakeshore Central High School in 1978. I


have been working construction since I was 18 years old. I used to work 50-60 hours per week


during the construction season. Since the accident, I have been unable to return to work or do


anything physically active that I used to enjoy doing like lifting weights, mountain biking, and


walking my dog. I have been ruled completely disabled by my treatin
,~/ r~


efore me this cGl~
tJ~r 2013.


ROSANNE C. AOAMOW!CH 0f~ I'lJbIIe, atsteofNtw York
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MICHAELA. SIRAGt:SA


ERI E COU NTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


September 3, 2013


-­. ,


MICHELl.E M. PARK ER


FIRST AC;SISTANTCOUNTY ATTORNEY


JEREMY C. TOTH


SECOND ASS ISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following :


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Maio/a, Michael v. County ofErie


Notice of Claim


Michael A. Maiola
282 Washington Highway
Snyder, New York 14226


Aaron F. Glazer, Esq .
Gibson, McAskill & Crosby, LLP
69 Delaware Avenue, Suite 900
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Enc.


By: Ihe~P~
Michelle M. Parker
First Assistant County Attorney
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


In the Matter of the Claim of
NOTICE OF CLAIM


MICHAEL A. MAIOLA


against


COUNTY OFERIE


PLEASE TAKE NOTICE, that Claimant hereby makes a claim against the COUNTY


OF ERIE and in support of said claim states the following:


1. The Claimant resides at 282 Washington Highway, Snyder, New York 14226.


2. The attorneys for the Claimant are GIBSON, McASKILL & CROSBY, LLP, 69


Delaware Avenue, Suite 900, Buffalo, New York 14202.


3. The claims of Claimant are for: The negligence, carelessness and recklessness of


Respondent by creating and allowing a dangerous and defective condition, failing to maintain the


roadway and for violations of various rules, regulations and laws of the State of New York,


County of Erie and Town of Aurora, which are a proximate cause of personal injuries to


Claimant, MICHAEL A. MAIOLA.


4. The claims arose in substance as follows: On June 9, 2013, Claimant, MICHAEL


A. MAIOLA, was injured when he was lawfully operating his motorcycle on Behm Road in the


Town of Aurora, New York, when he struck an area of uneven, dangerous and defective


roadway. Further, there was a large bump in the road where an area of railroad track was


defectively covered causing a dangerous and defective roadway. The roadway was also poorly


maintained by Respondent. The dangerous and defective roadway is located on Behm Road







approximately 300 feet west of Route 240, in the Town of Aurora, New York. Also, the speed


limit at the location is unsafe due to the design and contours of the roadway. Photographs


depicting the location of the incident are attached as Exhibit A.


5. As a result of the June 9, 2013 incident, Claimant, MICHAEL A. MAIOLA,


sustained left ankle ligament and tendon damage, road rash and serious and permanent scarring,


left knee lacerations, left arm lacerations, left elbow pain and swelling, left shoulder labral tear,


right arm lacerations and scarring, together with other serious and permanent injuries to his left


knee, left shoulder, left ankle and right arm.


6. As a result of the aforesaid incident and resulting injuries and damage to his


motorcycle, the Claimant claims damages against the COUNTY OF ERIE in an amount in


excess of the jurisdictional limits of all lower courts.


WHEREFORE, the Claimant requests that the COUNTY OF ERIE honor and pay the


claims on behalf of the Claimant in excess of the jurisdictional limit.


.--. .,---


Dated: Buffalo, New York
August 29, 2013


.>:'>
Aaron F. Glazer, Esq. ~
on behalf of the Claimant,
MICHAEL A. MAIOLA
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STATE OF NEW YORK )
COUNTY OF ERIE ) SS:
CITY OF BUFFALO )


AARON GLAZER, being duly sworn, deposes and says:


That Your Deponent is the attorney of record for the Claimant in the above entitled action


and as such is filing the within Notice of Claim on behalf of the Claimant MICHAEL A.


MAIOLA; that Your Deponent has read the foregoing claim, notice and statement and knows the


contents thereof; that the same is true to his own knowledge, except as to the matters therein


stated to be alleged upon information and belief and as to those matters Your Deponent believes


the same to be true; the source of Your Deponent's knowledge and information is an


investigation of this matter, documents and writings in Your Deponent's possession and actual


conversations with the Claimant.


AARON F. GLAZER, ESQ.


Subscribed and sworn before me
this J.J..- day ofAugust, 2013


&h:L I k~1 Ii t) f ,Ltl
SHARON A. YELL


~ry P~!,lJc Slale of New York
Qua"flf~d In Eri9 County


"",eommlsslon Exp; ~~ ~ : , av. 25, 20~t
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MIOIAEL A. SfRAGl!SA


ERIE C OUNTY A ITORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARThtENT OF LAW


September 5,2013


MICHELl.E M. PARKER


FIRST ASSISTANT COUNTY AITORNEY


JEREMY C. TOTH


SECOND ASS ISTANT COUNTY AITORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Niagara Mohawk Power Corporation
d/b/a National Grid v. Town of
Cheektowaga, Town ofCheektowaga
Assessor or Board ofAssessors, County
ofErie, State ofNew York


Verified Petition


Niagara Mohawk d/b/a National Grid


Mark D. Lansing
Hiscock & Barclay LLP
80 State Street
Albany, New York 12207


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MAS:dld


Enclosure
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F:r ED i ERIE COUNTY INDEX NO. 800937/2013


NYS EF DOC. NO.2 RECEIVED NYSCEF: 07/15/20 3


STATE OF NEW YORK
SUPREME COURT: COUNTYOF ERIE


In the Matter of the Application of


NIAGARA MOHAWK POWER CORPORATION, d/b/a
NATIONAL GRID,


Petitioner,


For a judgment pursuant to Article 78 and 3001 of the
Civil Practice Law and Rules, and Real Property Tax Law
Article 7 annulling sewer district taxes (2013·14)


-against-


NOTICE OF PETITION


Index No. tP'o 0 ? 5 ~o 1.3


Date Filed: July 1.r;2013


Hon. Timothy J. Walker
TOWN OF CHEEKTOWAGA, TOWN OF
CHEEKTOWAGA ASSESSOR OR BOARD OF
ASSESSORS, COUNTY OF ERIE, STATE OF NEW
YORK,


Respondents.


PLEASE TAKE NOTICE that upon the annexed duly verified petition of Niagara Mohawk Power


Corporation, d/b/a National Grid, application will be made at an All Purpose Term of the Supreme Court of


the State of New York, to be held in and for the County of Erie, before the HonorableTimothyJ. Walker at


2S Delaware Avenue, Buffalo, New York, Part 22, on the 30th day of September 2013, at 9:30 a.m., or as


soon thereafter as counsel can be heard, for review, nullification and/or a declaratory judgment, pursuant to


Articles 78 and Section 3001 of the Civil Practice Law and Rules of the State of New York, and Real


Property Tax'Law Article 7, regarding the levyingof taxes by sewerdistricts of Respondents with respect to


real property set forth on the 2013 final assessment rolls, as set forth in the annexed verified petition, together


with the costs and disbursements of thisproceeding.
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PLEASE TAKE FURTHER NOTICE thatRespondents are required to servea verified


answer upon Petitioner's attorneys at least five days priorto the return dateof this matter.


DATED: July 15,2013
~"'L-I"""',LLP


~"'ul;g


Attor 'S or titioner
Ni ara ohawkPowerCorporation,
d/b/aNati nal Grid
80 StateStreet
Albany, New York 12207-2830
Telephone (S18) 429-42QO


TO: Town Clerk .. Town of Cheektowaga
3301 Broadway, Room 101
Cheektowaga, New York 14227


Superintendent
CheektowagaCentral School District
3600 Union Road
Cheektowaga, New York 14225


Superintendent
Cheektowaga-Sloan Union FreeSchool District
166 HalsteadAvenue
Sloan,New York 14212


Superintendent
Cheektowaga-Maryvale UFSD
1050 MaryvaleDrive
Cheektowaga, New York 14225


. SUperlnteJ'Ident
Depew Union FreeSchool District
520 I S. Transit Road
Depew,New York 14043


Superintendent
LancasterCentral School District
177Central Avenue
Lancaster, New York 14086
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Superintendent
WestSeneca Central School District
1397Orchard Park Road
West Seneca, New York 14224


Clerk ofthe Village of Depew
85 Manitou Street
Depew,New York 14043


Clerk of the Village of Sloan
425 Reiman Street
Sloan,New York ]4212-2257


Erie CountyComptroller's Office
EdwardA. Rath County Office Building
95 Ffan1Elin Street,Room ] ~o I
Buffalo,New York ]4202
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F~ ED~ ERIE COUNTY CLERK 07
NYS .EF DOC. NO. 1


STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


In the Matter ofthe Application of


NIAGARA MOHAWK POWER CORPORATION, d/b/a
NATIONAL GRID,


Petitioner.


For a judgment pursuant to Article 78 and 3001 of the
Civil Practice Law and Rules, and Real PropertyTax Law
Article 7 annulling sewer district taxes (2013-14)


-against-


INDEX NO. 800937/2013


RECEIVED NYSCEF: 07/15/20 3


PETITION


Index No. ?(Jo 91 -rz- 0 1.7
Date Filed: July I-GC)l3


Hon, Timothy J. Walker


TOWN OF CHEEKTOWAGA, TOWN OF
CHEEKTOWAGA ASSESSOR OR BOARD OF
ASSESSORS, COUNTY OF ERIE, STATE OF NEW
YORK,


Respondents.


Petitioner, Niagara Mohawk Power Corporation, d/b/a National Grid, by and through its attorneys.


Hiscock Barclay, LLP for its petition,alleges;


PURPOSE OF PETITION


1. The purposeof thispetition is to seekjudicial review, nullification, determination and/or


declaratoryjudgment that Respondents' actions of levying and collecting sewer districttaxes with respect to


Petitioner's transmission and distribution realproperty were arbitrary and capricious,in violation of


Petitioner's constitutional (federal and state)rights. andan abuseofdiscretion. In addition, Respondents


acted without authority(statutory or Constitution), and therefore, their actionsshould bedeemed null and


void. Also, Petitionerseeks a determination that itselectric transmission and distribution real properties
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(facilities) located in the existing sewer district(s)cannot be subject to any sewer district tax levies, as said


transmission and distribution facilities receive no benefit from any sewer district(s).


JURISDICfION AND VENUE


2. This Court has jurisdiction pursuant to Civil Practice Law and Rules C'CPLR") Article 78 and


Section 3001, and Real PropertyTax Law Article 7. Venue is proper pursuant to CPLR § 7804, CPLR §§


504 and 506.


PARTIES


3. Petitioner is a domestic corporation,which maintains its principal offices at 300 Erie Boulevard


West, Syracuse, New York.


4. Respondent Town of Cheektowaga was and is a municipal corporation located in the County


of Niagara and an assessing unit in the State ofNew York.


5. Respondent Town of Cheektowaga. through its Assessor, was and is charged by law with the


function and duty of assessing all real property situated in the Town and with preparing the Town's


assessment roll, which is the basis of levying special district taxes.


COMMON ALLEGATIONS AND FACTS


6. Petitioner is a property owner and taxpayer in the Town of Cheektowaga and an aggrieved


party with respect to its assessment.


7. Petitioner is the owner of real property in the Town of Cheektowaga described on the


assessment roll of the Town ("Subject Property"), as follows:


2
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Tax ID #I
103.14-2-20.lA
113.08-1-1.I.lA


630.089-9999-132.350/1 OOL
630.089-9999-132.350/1 000
630.089-9999-132.350/100K
630.089-9999-132.350/101 K
630.089-9999-132.350/1 OIL
630.089-9999-132.3 5011 010
630.089-9999-132.350/1 02K
630.089-9999-132.350/102L
630.089-9999-132.350/1 020


. -
630.089-9999-132~35071 03L


-


630.089-9999-132.350/1 04K
630.089-9999-132.350/1 04L
630.089-9999-132.350/1040
630.089-9999-132.350/1 05L
630.089-9999-132.3501l05Z
630.089-9999-132.350/1 06K
630.089-9999-132.350/1 07K
630.089-9999-132.35&108L
630.089-9999-132.350/109K
630.089-9999-132.350/110K
630.089-9999-132.350/1 1lK
630.089-9999-132.350/1 12K
630.089-9999-132.350/1 13K
630.089-9999-132.350/114K
630.089-9999-132.3501115K
630.089-9999-132.350/116K
630.089-9999-132.350/117K
630.089..9999-132.3501117E.
630.089-9999-132.350/118L
630.089-9999-132.350/1 19L
630.089-9999-132.350/120L
630.089-9999-132.350/1200
630.089-9999-132.350/1210
630.089-9999-132.35011220
630.089-9999-132.350/122Z
630.089-9999-132.35011230
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8.


63 D.D89-9999-132.35D/123Z
63D.089-9999-132.35D/188K
63D.D89-9999-132,35D/188L
63D.D89-9999-132.3501l88N
63D.D89-9999-132.350/1880
63D.D89-9999-132.35D/1888
63D.089-9999-132.350/188Z
63D.DD3-9999-132.350/1 DDK
63D.DD3-9999-132.350/1 DDN
63D.DD3-9999-132.350/1 Dl N
63D.DD3 -9999-132.35D/l D2K
63D.DD3-9999-132.35011 D6K
630.003-9999-132.35011 Ob'N
63D.003-9999-132.350/1 09K
630.003-9999-132.3501l12N
630.003-9999-132.3501l22Z
630.003-9999-132,3501123Z
630.003-9999-132.350/188N
630.00I -9999-132,35011200
630,001-9999-132.350/12 I0
630.001-9999-132.350/1220
630.00I -9999-132.350/1880


On or before May 28, 2D13, Petitioner timely filed with Respondents, a written and verified


statementof complaint(s), incorporated herein by reference, in which it objected to and applied for the


correction and reductionofsaid assessment(s) upon the samegrounds as thosehereinafter stated.


9. The Subject Property challenged in thisArticle 78 proceeding are electrictransmission and


distribution facilities only and do not include any othertypeof property (e.g., service centers).


10. The Subject Property doesnot useor benefit from the sewerdistricts taxes levied against


Petitioner's real properties in 2013 by theTownof Cheektowaga.


11. The Subject Property is nota benefited property, as defined by RealProperty Tax Law


("RPTL") §102(14 and/or 15),relative to the sewerdistricts.


4
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AS AND FOR A FIRST CAUSE OF ACTION


PETITIONER'S PROPERTY IS NOT BENEFITED, AND THEREBY,
CANNOT BE ASSESSED SPECIAL SEWER DISTRICT TAXES


12. Petitioner hereby incorporates the allegations set forth in Paragraphs 1 through 10 above as if


the same were fully set forth and realleged herein.


13. The Subject Property is electric transmission and distribution real property that does not


benefit from the sewer districts taxes imposed against it.


14. The Subject Property inherently does not generate waste products that would use or that would


otherwise have use of the Town's sewer district, and thereby, does not benefit from the taxation levied by


said sewer district against Petitioner's real property, as required by Real Property Law §102(14 and/or


15).


15. Respondents are wholly without authority to levy sewer district taxes against theSubject


Property. As a result, Petitioner is, and has been, and/or will be injured by Respondents' actions and the


resulting unequal, unconstitutional and illegal levy placed on its real property situated in the Town of


Cheektowaga.


16. Petitioner is aggrieved and injured by said unjust, unequal, excessive, unconstitutional, and


illegal determination of Respondents and the corresponding unjust, unequal, excessive, unconstitutional,


illegal levy, and was required to pay a greater amount of tax than Petitioner would be required to pay if


the sewer district taxes had not been levied.


5
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AS AND FOR A SECOND CAUSE OF ACTION


RESPONDENTS VIOLATED PETITIONER'S EQUAL PROTECTION RIGHTS


17. Petitioner hereby incorporates the allegations set forth in Paragraphs 1 through 15 above as if


the same were fully set forth and realleged herein.


18. Respondents' actions in imposing said sewerdistrict taxesagainst the Subject Property were


unconstitutlonal, illegal, and discrlmlnatory in thatsuch actions were inconsistent with the failure to


impose said tax against all other similarly situated property ownerson the same tax roll for the same


assessing unit by the same officers for the same year and, therefore, Respondents' actions are in violation


of the laws ofthe State ofNew York, § 11 of Article I of the Constitution ofthe State of New York, and


the Fourteenth Amendment to the Constitution of the United States.


19. The intentional and deliberate failure of Respondents to imposesaid sewer district taxes on all


other similarly situated propertyowners or with respect to all otherpropertyofother propertyownerson


the same tax roll for the same assessing unit by the same officers for the same year, constitutes a violation


of Petitioner's equal protection rights under the Constitution of theState of New York and the


Constitution of the United States.


20. Petitioner is. and has been,and/orwill be injured by Respondents' actions and the resulting


unconstitutional and illegal levy madeagainst the SubjectProperty situated in the.Town ofCheelctowaga.


Petitioner is aggrieved and injuredby said unjust, unequal, excessive, unconstitutional. and illegal


determination of Respondents and the corresponding unjust, unequal, excessive, unconstitutional, and


illegal levy, and was required to pay a greateramountof tax than Petitionerwould be required to pay had


the sewer district taxes not been imposed.


6
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AS AND FOR A TIDRD CAUSE OF ACTION


RESPONDENTS' ACTIONS CONSTITUTE OR WILL
CONSTITUTE AN UNCONSTITUTIONAL TAKING


21. Petitioner repeats, reiterates and realleges eachandevery allegation of those paragraphs of the


complaint hereinabove designated 1 through 19inclusive with thesameforce and effect as ifset forth herein


at length.


22. Petitioner further claims thatthe aforesaid adopted sewer district tax is illegaland void in thatit


does and will result in confiscation of Petitioners property, doesandwill result in denying to Petitioner the


equalprotection of the laws, does and will deprive Petitioner of its property without due process oflaw, and


does and will result in the taking of Petitioner's property forpublicuse without rendering just compensation


and, therefore, is in violation of the lawsof theState of New York, and of Sections 6 and 1I of Article I of


the Constitution of the Stateof New York, andof the FifthandFourteenth Amendments to the Constitution


of the UnitedStates.


23. Respondents' determlnation and implementation ofthe saidsewerdistrict taxes has andwill


violate the Equal Protection Clause of the Fourteenth Amendment to the Constitution of the United States. of


Section 11 ofArticle I of the Constitution oftheStateof NewYork.


24. Petitioner is aggrieved, is and will be injured bysaid adoption and implementation of saidsewer


district taxes,as Petitionerhas paidtaxes it was legally, statutorily andponsJi~ti_onally not required to pay.


25. No other application has been made to thisor any otherCourtfor the relief requested herein.


WHEREFORE, Petitioner respectfully requests the following relief:


1. That the determination of Respondents to designate Petitioner's parcels as being benefited


and to assess or levy sewer districts taxes against Petitioner's electric distribution and transmission
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facilities, the Subject Property herein, be declared null and avoid, as violative of RPTL §102(14), on the


basis that the Subject Property is not benefited by said sewer districts taxes;


2. That the Court determine the illegality and unconstitutionality of Respondents' actions


and, thereby, the corresponding illegal levying of said sewer special district taxes against the Subject


Property;


3. That a declaratory judgment be entered declaring Respondents' action of designating


Petitioner's parcels as being benefited and to assess or levy sewer district taxes against the Subject


Property was illegal, and/or in violation of the Constitution of the United States, and therefore, null and


void;


4. That Respondents be ordered to refund all sewer district taxes levied against the subject


and disbursements of this proceeding, and attorney fees.


real property pursuant to Real Property Tax Law §726; and


BY:-It.t-:t~"f-::1f--:\\-------
i


or itioner
Niag ohawk Power Corporation,
d/b/aNational Grid
80 StateStreet
Albany, New York 12207-2830
Telephone (518) 429-4200
FAX SERVICE NOT ACCEPTED


5. That Petitioner have such other relief as the Court deems appropriate, including the costs


DATED: July 15,2013


8
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VERIFICATION


STATE OF MASSACHUSETTS
SS:


COUNTY OF MIDDLESEX


Paula M. Leaverton, beingduly sworn,deposes and says:


1. That as the Manager of PropertyTax, I am duly authorized and designated representative of


Niagara Mohawk Power Corporation, d/b/a National Grid, a corporation duly organized and existing under


and by virtue of the laws of theState ofNew York,and the Petitionerin the foregoing proceeding;


2. That I have readthe foregoing petitionandknow the contents thereof; and


3. That the same are true to the knowledge of the deponent, except as to the matters therein


stated to be alleged upon information and belief,and to those mattersI believe them to be true.


PaulaM. Leaverton
Manager- PropertyTax


9
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MIC.HAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


September 6, 2013


MICHELLE M. PARKER
FIRST A<;SISTANTCOUNTY ATTORNEY


JEREMY C. TOTH


SECOND ASSISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Perkins, William B., Jr. v. County of
Erie and Erie County Industrial
Development Agency


Notice of Claim


William B. Perkins, Jr.
234 University
Buffalo, New York 14223


Mark H. Cantor, Esq.
Cantor, Dolce, Panepinto, P.C.
1600 Main Place Tower
350 Main Street
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


Jeremy C. Toth
Second Assistant County Attorney


JCT:dld
Ene.
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STATE OF NEW YORK
COURT OF CLAIMS


WILLIAM B. PERKINS, JR.
234 University
Buffalo, New York 14223


Claimant


vs.


COUNTY OF ERIE
Department ofLaw
95 Franklin Street, Room J634
Buffalo, New York 14202


ERIE COUNTY INDUSTRIAL DEVELOPMENT AGENCY
143 Genesee Street
Buffalo, New York 14203


Defendants


TO: COUNTY OF ERIE:


NOTICE OF CLAIM


1. Claimant is a resident of the State ofNew York and County of Erie residing at


234 University, Buffalo, New York 14223.


2. The name and post office address for the claimants and their attorneys are as


follows:


Claimant:
William B. Perkins, Jr.
234 University
Buffalo, New York 14223


Attorneys for Claimant:
Mark H. Cantor, Esq.
Cantor, Dolce & Panepinto, P.C.
1600 Main Place Tower
350 Main Street
Buffalo, New York 14202


3. The address where the accident occurred was at 346 Connecticut Street, Buffalo,


New York.







4. That the accident occurred on the 12th clayof June, 2013, while claimant was


employed by a company known as Charles Dabar Renovations performing construction work on


said premises.


5. Claimant was operating a table saw when he was caused to suffer tom tendons in


his left dominant hand as a result of said table saw not having a proper and adequate guard, in


violation of §241(6) of the Labor Law in the State ofNew York by virtue ofthe violation by the


defendant of Industrial Code Rule §23-1.12.


6. That as a result of the accident aforesaid described, claimant was forced to


undergo surgery to his left hand, requiring hospitalization, has been forced to be disabled from


work, has had pain and suffering, has had medical aid and attention, the incurring of medical


hospital expenses.


.' 7. That on account of the foregoing, claimant demands that this claim be adjusted


and paid by the respondents.


PLEASE TAKE FURTHER NOTICE, that by reason of the failure to make good the


claim herein, the claimant intends to commence an action in the New York State Supreme Court


to recover damages in an amount which is currently undetermined, together with the costs and


disbursements of this action and for such other and further relief as to the Court seems just and


proper.


Dated: Buffalo, New York
August 16, 2013


'Ml~KIH. Cantor, Esq.
Cantor, Dolce & Panepinto, P.C.
Attorneys for Claimants
1600 Main Place Tower
350 Main Street
Buffalo, New York 14202
(716) 852-1888







· -~


VERIFICATION


STATE OF NEW YORK)
COURTOF CLAIMS ) ss:


WilliamB. Perkins, being duly sworn, deposes and says that deponents is the Claimant in


the withinaction; that deponenthas read the foregoing Noticeof Claim and knows the contents


thereof; that the same is true to deponent's own knowledge, except as to the matters therein


stated to be alleged on informationand belief, and that as to those matters, deponent believes to


be true.


WilliamB. Perkins


.~w~ to before me this
c:r:'---.-/l.__::.... day of August, 2013.








MICHAEL A. SIRAG USA


ERIE CO U!'.'TY A rrORNr:y


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


September 30, 2013


MICHELLE M. PARKER


FIRST A SSISTANT COUNTY ArrORNEY


JEREMY C. TOTH


SECOND ASSISTANT COUNTY AnORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Rece ived:


Name of Claimant:


Claimant's attorney:


Thomas, Carstarphen v. County ofErie,
Erie County Sheriffs Office and Sheriff
Timothy B. Howard


Notice of Claim


Carstarphen Thomas
11581 Walden Avenue
Alden, New York 14004


Richard A. Nicotra, Esq.
Andrews , Bernstein,Maranto, &
Nicotra, PLLC
420 Frankl in Street
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Enclosu re


By: j1~'~~ -PG-t fe,
r Michelle M. Parker


First Assistant County Attorney
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STATE OF NEW YORK.
SUPREME COURT :: COUNTY OF ERIE


ERIE COUNTY
95 Franklin Street, Rm 1634
Buffalo, NY 14202


ERIE COUNTY SHERIFF'S OFFICE
10 Delaware Avenue
Buffalo, New York 14202


NOTICE OF CLAIMClaimant,


CARSTARPHEN THOMAS
Erie County Correctional Facility
11581 Walden Avenue
Alden, NY 14004


i;


I. I
II
II


!/
II
II
I'
'1I'
II


I
II


I vs.


ERIE COUNTY SHERIFF TIMOTHY B. HOWARD
10 Delaware Avenue
Buffalo, New York 14202


Respondents.


PLEASE TAKE NOTICE, that the Claimant, CARSTARPHEN THOMAS, has


claim states the following:


OFFICE, and ERIE COUNTY SHERIFF TIMOTHY B. HOWARD, and in support of said


The Post Office address of the Claimant is 11581 Walden Avenue, Alden,1.


NY 14004.


and hereby intends to file a claim against ERIE COUNTY, ERIE COUNTY SHERIFF'S


III
!I
II
e :
: i
II
11 2. The attorneys for Claimant are Andrews, Bernstein, Maranto & Nictora,
I'
i I!I PLLC, and their post office address is 420 Franklin Street, Buffalo, New York 14202,
I;!! Telephone (716) 842-2200.


! :


: !


Ii
, !
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3. This claim arose as follows: While an inmate at the ERIE COUNTY


CORRECTIONAL FACILITY on August 7, 2013, CARSTARPHEN THOMAS was


being transferred to the courthouse from his cell at approximately 11 :00 a.m. where he


slipped and fell on a liquid substance on the floor, causing him to strike his head on the


floor, and lose consciousness.


4. This incident was witnessed by another inmate, Shawn Driscoll, who


immediately called for help. Upon responding to Mr. Driscoll's call, the corrections


officers refused to administer any care or get Claimant any medical treatment.


5. Claimant, CARSTARPHEN THOMAS, did regain consciousness several


minutes later; however, the corrections officers refused to get him any medical treatment.


6. Following this incident, Claimant, CARSTARPHEN THOMAS, has


repeatedly reported head pain, dizziness, lower back pain, and right hand pain to


Respondents, their agents, servants and/or employees, who refused to secure him medical


treatment. Claimant has submitted ten (10) "sick slips" that have all gone unanswered.


7. That on August 16, 2013, the wheelchair that had been provided to


Claimant was taken away from him. Claimant was also offered pain medication containing


codeine. However, Claimant is allergic to codeine and Respondents, their agents, servants


and/or employees are aware of this.


8. That Claimant's injuries and lack ofmedical care were caused solely due to


the negligence, carelessness and recklessness on the part of Respondents, ERIE COUNTY,


ERIE COUNTY SHERIFF'S OFFICE, and/or ERIE COUNTY SHERIFF TIMOTHY B.


HOWARD, through their agents, servants and/or employees, as follows:


a. The respondents and/or their agents, servants or employees were


negligent in creating a dangerous and hazardous condition;


b. The respondents and/or their agents, servants, or employees were







·1
I
I
;


~


negligent in failing to maintain a reasonable and safe condition for


the claimant;


c. The respondents and/or their agents, servants, or employees were


negligent in failing to remedy the aforesaid condition;


d. The respondents and/or their agents, servants, or employees were


negligent in failing to warn the claimant of the dangerous and


hazardous condition;


e. The respondents and/or their agents, servants, or employees were


negligent in failing to take proper measures to correct the dangerous


condition;


f. The respondents and/or their agents, servants, or employees were


negligent in failing to observe the dangerous condition;


g. The respondents and/or their agents, servants, or employees were


negligent in training their staff regarding medical care following an


injury;


h. The respondents and/or their agents, servants, or employees were


negligent in securing proper medical treatment for Claimant;


1. The respondents and/or their agents, servants, or employees were


negligent in denying Claimant the basic human right to medical


treatment;


J. The respondents and/or their agents, servants, or employees were


negligent in failing to respond to submissions of "sick slips" for


medical treatment;


k. The respondents and/or their agents, servants, or employees were


negligent in failing to create a safe environment for inmates;


1. The Respondents were otherwise negligent.


9. This Claim is for personal injuries, conscious physical and emotional pain


and suffering of CARSTARPHEN THOMAS;


10. By virtue of the negligence and carelessness of ERIE COUNTY, ERIE


COUNTY SHERIFF'S OFFICE, and ERIE COUNTY SHERIFF TIMOTHY B.







III.. II


IIII HOWARD, Claimant CARSTARPHEN THOMAS was caused to suffer serious,


significant and permanent injuries to various parts of his body, including his lower back,


head, and right hand. Claimant CARSTARPHEN THOMAS also suffered other injuries


and complications as yet undetermined as a result of this incident and, by reason of the


same, Claimant sustained damages in an amount which cannot be reasonably calculated at


this time.


WHEREFORE, claimant requests that ERIE COUNTY, ERIE COUNTY


SHERRIF'S OFFICE, and ERIE COUNTY SHERIFF TIMOTHY B. HOWARD


compensate him for his injuries and expenses; and for such other and further relief as to


this Court may seem just and proper.


II
I
i
i
I


I
i
1


Dated: September 17,2013
Buffalo, New York »>


By: ~~/~==---__


IC ard A. tcotra, Esq.
AND , BERNSTEIN, MARANTO & NICOTRA, PLLC


Att 'neys for Claimant
420 Franklin Street
Buffalo, New York 14202
(716) 842-2200







•
YERIFICATlON


STAT£: Of NEW YORK
COUNTY OF cRIE 5S .


CITY OF BCFFALO


CARSTARPHEN THOMAS, being duly sworn, deposes arxl says that he is the


Claimant in this action; that he has read the foregoing Notice of Claim in this action and


knows the contents thereof; that the same is true to the knowledge of deponent. except JS


to the matters therein stated to be alleged on information and belief, and that as (;) those


matters, he believes them to be true.


.~~~-'--~
THOMAS


Sworn to before me this C)JJ-I
day ofAJ.;l:t..,t. 1013


'5~bse..


----30~Notary~


STEVEN D. LEE
NOTAR'f PUBLIC, STATE OF NEW YORK


"


CHEMUNG COUNTY, LIC. # O1LE6231P.t5
COMMISSION EXPIRES NOV. 15, 20..J.:1--
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MICHAELA. SIRAGl'SA


ERIE COUNTY A rrORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


September 11,2013


MICH ELLE M . PARKER


FIRST ASSISTANT COUNTY ArrORNEY


JEREMY C. TOTH


SECOND ASS ISTANTCOUN"IY ArrORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Townsel, Jacquline v. County ofErie
and Erie County Sheriffs Department


Order to Show Cause


Jacquline Townsel
10 7th Street, #520
Buffalo, New York 14202


Joshua 1.Ramos, Esq .
800 Main Street, Suite 3C
Niagara Falls, New York 14301


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By:-0\ ! · c <~.&\.A. PCifl' l~
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Ene.


1)5 FR-\NI\ I.JNSl REET. R OOM 1634 . B Uf FAlO. ;\lEW YO RK 14202 - PHONE: (7 )t)) R:'X·2200 - WWW. ERIE.COV
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CHECK C!:,SH..-.,_


COUNTY OF ERIE


PAD D


ORDER TO SHOW CAUSE
Petitioner/Plaintiff, SEP 04 2013 "Ora/Argument Requested"


JACQULlNE TOWNSEL,


STATE OF NEW YORK
SUPREME COURT :


-VS.-


ERIE COUNTY
COUNTY OF ERIE, and CLERK'S OfFI~DEXNO.: Z a 13 - Z s Z,3
ERIE COUNTY SHERIFF'S DEPARTMENT


Responden~/l)efendant~


Upon Affirmation of Joshua I. Ramos, Esq., September 3, 2013, and upon the documents


annexed thereto heretofore had herein;


IT IS HEREBY ORDERED that the Respondents/Defendants show cause at this Court,


to be held at the Courthouse thereoflocated atdS DEL~ fltJe-. , Buffalo,


Erie County, New York on September aL/:~ ,2013 at If): 3() ~.Ip.m. ofthat day or as


soon thereafter as counsel can be heard, why an Order should not be entered herein permitting


service of a late Notice of Claim and such other and further relief as may be just, equitable and


proper.


Personal Service of this Order to Show Cause and supporting papers on the County


Attorney's office on or before September qfl:. ,2013 shall be deemed good and sufficient


service.


ENTER:
TIMOTHY J. DRURY. J.S.C.


GRANTED
HON.


TIUOTHY J. DRURY, J.S.C.
J.S.C.


SEP 0'4 2013
JUDITH M. CONNFRS


JUDITHM. CONNERS
COURT CLERK







. ,
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STATE OF NEW YOUR
SUPREME COURT : COUNTY OF ERIE


JACQULINE TOWNSEL,
10 7th Street, #520
Buffalo, NY 14202


PlaintifJlPetitioner,


-vs-


COUNTY OF ERIE,
95 Franklin Street, Suite 1634
Buffalo, NY 14202


ERIE COUNTY SHERIFF'S DEPARTMENT
10 Delaware Avenue
Buffalo, NY 14202


Defendants/Respondents.


•


ATTORNEY AFFIRMATION


INDEX NO.:


JOSHUA I. RAMOS, an attorney duly licensed to practice in the State ofNew York, being duly


sworn, deposes and says under penalty of perjury:


1. I am attorney for the PlaintifflPetitioner herein. And as such, I am fully familiar


with the facts and circumstances set forth.


2. This affmnation is made in support of the PetitionerlPlaintiff, JACQULINE


TOWNSEL, application for leave to serve a late Notice of Claim upon the COUNTY OF ERIE


and ERIE COUNTY SHERIFF'S DEPARTMENT. •


3. This claim by PlaintifflPetitioner is for money damages for injuries received as a


result of a slip and fall while at the Erie County Holding Center as an inmate on or about May 9,


2013.


4. UnderPublic Authorities Law §1193-a, one is required to serve a notice of claim


to be served within the time limits provided for under GML § 50-e. Hence, the claim should


have been served on or before September 19, 2011.







-
5. Pursuant to GML § 50-e, leave to serve a late notice ofclaim is within the sound


discretion of the Court.


6. GML § 50-e states in pertinent part,


Upon application, the court, in its discretion, may extend the time to serve


a notice of claim. . .. In determining whether to grant the extension, the


court shall consider, in particular, whether the public corporation ...


whether the delay in serving the notice of claim substantially prejudiced


the public corporation in maintaining its defense on the merits.


7. It cannot be said that the COUNTY OF ERIE and ERIE COUNTY SHERIFF'S


DEPARTMENT will in any way prejudiced by the error. Particularly, where, as here, at the time


of the accident the agents of the Respondent had actual notice because they agents of the


Respondents took Ms. Townsel to the Erie County Medical Center for treatment resulting from


her slip and fall.


8. Your deponent respectfully submits to the Court that the COUNTY OF ERIE will


suffer no prejudice ifthis application is granted. However, if the application is denied, grave


injury will occur to the plaintiff who sustained grievous and permanent injuries as a result of this


accident.


9. The Court has great flexibility and discretion to grant an extension of time for


filing a notice of claim against a municipality provided the extension does not exceed the time


limit or commencement of an action against the potential defendant. Wemett v. County of


Onondaga, 409 N.Y.S.2d 312 (4th Dept. 1978).


10. Under PAL § 1193-a(4), one must commence-an action no later than one year and


ninety days after the accrual of the action. Here, In accordance with the Fourth Department's


decision in Wemett, this Court has great flexibility and discretion to grant the plaintiff's


application because she is within the one hundred and ninety day time period, which runs until


August 7, 2014.







11. Furthermore, to prevent any further delay if plaintiffs application is granted, the


Notice of Claim against the COUNTY OF ERIE is prepared and ready to be served upon same.


Attached hereto as "Exhibit A" is Plaintiff's fully executed proposedNotice of Claim.


12. Here, No Prior application for the relief herein requestedhas been made.


•
WHEREFORE, your deponent respectfully requests an Order of this Court permitting the


service ofthe attached Notice of Claim on the COUNTY OF ERIE and ERIE COUNTY


SHERIFF'S DEPARTMENT, together with such other and further relief as the Court deems just


and proper


DATED: September3, 2013
Niagara Falls, NY


•


•







•


STATE OF NEW YOUR
SUPREME COURT : COUNTY OF ERIE


JACQULINE TOWNSEL,
10 7th Street, #520
Buffalo, NY 14202


Claimant.


-vs-


COUNTY OF ERIE,
95 Franklin Street, Suite 1634
Buffalo, NY 14202 .


ERIE COUNTY SHERIFF'S DEPARTMENT
10 Delaware Avenue
Buffalo, NY 14202


Defendants.


TO: CITY OF DUNKIRK


•


•


NOTICE OF CLAIM


PLEASE TAKE NOTICE, that JACQULINE TOWNSEL, pursuantto the statute in


suchcases made and provided, does hereby makeclaimagainstCOUNTY OF ERIEand ERIE


COUNTY SHERRIFF'S DEPARTMENT, and in supportof such claimdoes state the following:


1. The claimant resides at 10 7th Street,Suite520, Buffalo, NY 14202.


2. The claimant is represented by JOSHUA I. RAMOS, ESQ., 800 Main


Street, Suite3C, NiagaraFalls, NY 14301.







3. This claim is one for money damages for personal injuries on behalfof the


claimant for injuries to her, neck, back, and legs while she was in the custody ofthe above-stated


defendants at the Erie County Holding Center; said injury occurred on or around May 9, 2013. It


is alleged that the failed to provide safe and adequate facilities for the claimant and the above­


stated Defendants recklessly, carelessly, negligently supervised and maintained their facilities,


provided adequate facilities for the inmates, and created a hazardous condition when they failed


to maintain the facilities. More specifically, the unit which Ms. Townsel was placed was flooded


and hazardous.


4. A substantial factor in causing the aforesaid incident was negligent, careless,


improper, and/or reckless maintenance, supervision, etc., by the City ofDunkirk its agents and/or


employees, which caused and/or contributed to the claimant sustaining serious personal injuries.


5. Notice is hereby given that in the event that this claim for money damages is


not paid within thirty (30) days of the service herein, it is my intention to commence litigation to


recover for the damages which have been sustained.


•


DATED: August 16,2013
Niagara Falls, NY


•







•


VERIFICATION


•
STATEOF NEW YORK
COUNTY OF ERIE


)
) ss.:


Ja.c~ \I,'t\J "Ym....."J ,being duly sworn deposesand says that I am the lead


claimant in this action, that I have read the foregoing Notice ofClaim and know the contents


thereof; that the same is true to my knowledge, except as to the matters therein stated to be


allegedon information and belief,and as to those matters I believe it to be true.


•


Swornto beforeme this~~
day of A"0 Q s+- ,2013.


JOSHUA I. RAMOs
NotaryPUblic. State of NewYOlk


Qu.,1fted In Niagara County
My Commlt'lon Explr•• Sept. e. 2015


•








MICHAEL A. S(RAGUSA
ERIE COU NTY An-ORNbY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


September 18, 2013


MI CHELl.E M . PARK ER


FIRST ASSISTANT COUNTY ATroRNI'Y


JEREMY C. TOTH


SECOND ASSISTANT COUNTY ATfORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


WS Empire ILC v. County ofErie and
Town ofWest Seneca - 70 Empire
Drive, West Seneca, New York


Notice of Claim


WS Empire LLC
70 Empire Drive
West Seneca, New York


Jennifer Dougherty, Esq.
Phillips Lytle LLP
3400 HSBC Center
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene.


By: (L'~~6At-
Michelle M. Parker
First Assistant County Attorney


95 FI{ \ NKU N STREET, ROOM 1634, H l lFFAI O. N I.W YORK 14202 - PHONF.: (7 16) 8:iH-2200 - WWW.ERIE.(;()V







State of New York


Supreme Court: County of Erie


NOTICE OF CLAIM


PLEASE TAKE NOTICE, that WS Empire LLC, pursuant to the statutes in such cases,


made and provided, do hereby make claim against the County of Erie, New York


("County").


The name of my attorney is John G. Schmidt, Jr. of Phillips Lytle LLP and his address is


3400 HSBC Center, Buffalo, New York, and in support of such claim do state as follows:


1. My post office address is P.O. Box 902, Buffalo, New York, 14225.


2. This claim is one against the County for property damage and business interruption.


3. The time when the claim arose and the time when the injuries and damages were


sustained was approximately 10:00 a.m. on the 13th day of June 2013.


4. The place where the 'injuries were sustained was 70 Empire Drive, 'Nest Seneca, New


York ("Property").


5. The injuries and damages for which the claim is hereby made arose in the following


manner: on the 13th day of June, 2013, the claimant herein, the owner of the Property


located at 70 Empire Road, experienced significant flooding at the Property due to the


inadequate maintenance or failure to maintain, inadequate design and installation and


general layout of the drainage ways, culverts and roadside ditches (collectively the


"Drainage System") surrounding the Property. The claimant contends that the County


was negligent in that they allowed the Drainage System to exist in such a condition,


which caused the flooding in the area. The County also failed and neglected to design.


install and properly maintain adequate drainage and the Drainage System in and along


the right of way l't the County highways and in the general area surrounding the


Prouert: '~ . r IL. t :







6. As far as I am now able to determine the injuries and damages sustained by me for


which I may claim consist of the following: the loss of materials and supplies; water


damage to the building, driveway and parking area at the Property; repair and cleanup


costs related to the Property including building, driveway and parking area; business


interruption, the loss of the full use of the Property and the damage to my business's


reputation. The current estimated amount of damages as a result is approximately


$10,000.


7. At this time, the Property still remains in danger of flooding during average and


ordinary rain occurrences. I am unable to protect my Property from the flooding


caused by the inadequately designed, installed and maintained drainage ways and


Drainage System, which still exists.


WHEREFORE, I respectfully request that my claim be allowed and paid by the County.


Dated: September 13, 2013


By: Matthew R. Neil


STATE OF NEW YORK


COUNfYOF &ie.,


)
) 55:
)


On the 13th day of September in the year 2013, before me, the
undersigned, personally appeared Matthew R. Neil in his capacity as Vice President of
WS Empire LLC, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his capacity, and that by his signature
on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.


CHARl.ENE J.ReS
Uc. #01RE8214287


Notary Publle-State of NewVOlt
Qualified In ERIE COUNTY


My Commission Explres 1210712013





