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MI CHAEL A. SIRAGliSA


ERIE COUNTY AnORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


November 7,2013


,."
\ 1


M ICHELLE M . PARK ER


FIRST ASSISTANT COUNTY AnORNEY


JEREMY C. TOTH


SECOND ASSISTAN T CO UNTY AnORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name :


Document Received:


Name of Claimant:


Claimant's attorney:


Doster, Margaret v. County ofErie and
Town ofAurora


Notice of Claim


Margaret Doster
55 Lexington Avenue
Hamburg, New York 14075


Gelber & O'Connell, LLC
6512 Main Street
Amherst, New York 14221


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene.


By: /)~ C//~ Lc d:-vv L
Michelle M. Parker
First Assistant County Attorney


l,/5 FRANKI.I !'i S I REFr, ROOM 16 34 , B m ·FALO. N f,W YO RK 14 20 2 - PFJONE: (716HI5ll-22()() WWW.ERIE.GOV







IN THE MAITER OF THE CLAIM:


'13/10/25 \ '


'. '


This paper received at the
Erie C0.!:Wty Attorney's Office


from c r {e ftyetS on


----------------~th~e':e~~ day of 0/3


MARGARET DOSTER
55 Lexington Avenue
Hamburg, New York 14075


Claimant,
Vs


THE COUNTY OF ERIE;
69 Delaware Avenue
Buffalo, New York 14202


THE TOWN OF AURORA
251 Quaker Road
East Aurora, New York 14052


Respondents


TO:


THE COUNTY OF ERIE
69 Delaware Avenue, Suite 300
Buffalo, New York 14202


TO:


THE TOWN OF AURORA
251 Quaker Road
East Aurora, New York 14052


SIRS:


NOTICE OF CLAIM


PLEASE TAKE NOTICE, that the undersigned, MARGARET DOSTER, by and through


her attorneys, GELBER & O'CONNELL, LLC, claims damages and pain and suffering


sustained by reason of the wrongful, negligent, and careless acts and/or omissions ofthe


Respondents, THE COUNTY OF ERIE and THE TOWN OF AURORA their agents,


servants and/or employees and in support thereof, Claimant states:







r 13/10/25', '
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1. The Claimant, MARGARET DOSTER, resides at 55 Lexington Avenue Town of


Hamburg, County ofEric and State ofNew York.


2. The name and post office address of Claimant's attorneys are, GELBER &


O'CONNELL, LLC, 6512 Main Street, Amherst, New York, 14221, attorneys of record


for said Claimant, MARGARET DOSTER.


3. Upon information and belief, the date ofthe happening of the collision in which serious


injuries were sustained, and the time at which such claim arose were on August 5, 2013 at


approximately 11 :20 a.m.


4. Upon information and belief, the place of said collision resulting in the injuries


hereinafter alleged was at or near the intersection of Jewett-Holmwood Road and Grover


Road in the Town ofAurora in the County of Erie.


5. Upon information and belief, the claim of said Claimant, MARGARET DOSTER, arose


inthe following manner. On or about the 13lh day ofAugust, 2013, MARGARET


DOSTER, was traveling east bound on Jewett-Holmwood Road at the intersection of


Grover Road when Claimant, MARGARET DOSTER was struck by another vehicle


which passed a stop sign on Grover Road without stopping allegedly due to overgrown


foliage that allegedly hid such signage and other signage warning ofthe approaching


intersection creating and causing a dangerous and defective condition for which the


Claimant, MARGARET DOSTER, was caused to sustain permanent and severe injuries


and other damages.


6. That the said collision was caused by the wrongful, careless and negligent acts and


omissions of the Respondents, THE COUNTY OF ERIE and THE TOWN OF


AURORA, their agents, servants and/or employees, who, acting in the course and scope


of their employment failed to protect the claimant and failed to provide for her safety


while operating her automobile on a public roadway by failing to timely, properly and


safely remove overgrown foliage to insure that the signage was visible; failed to timely


and properly enact and/or engage in regular maintenance of foliage at said intersection,


failed to supervise the activities ofthe property owner(s) to insure the safety to the public


and negligently creating a dangerous and hazardous condition which led to the injuries


and damages sustained by the claimant and were otherwise careless, reckless and


negligent.
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7. These acts ofcommission and/or omission foreseeably subjected Claimant to the


collision and the injuries and damages of the nature described herein and created the


condition which gave rise to her injuries and damages. As a result of the said collision,


claimant, MARGARET DOSTER, sustained serious injuries which include, but are not


limited to; left tibial plateau fracture; left tibial spine fracture, left lateral meniscus tear;


underwent open reduction and internal fixation of the left lateral tibial plateau fracture;


left tibial spine open reduction internal fixation; and left lateral meniscectomy. TIle full


extent of her injuries is not yet presently known. Said injuries have and continue to


cause the Claimant to expend money for medical treatment and rehabilitation. Claimant


further has, is continuing to and will continue to suffer from extensive economic damage


as a result of a lengthy rehabilitation and ongoing disability including but not limited to


loss of income, loss of business opportunities, damage to her business and as a result of


the need to expend significant monies to otherwise protect her business.


8. THIS NOTICE is made and served on behalfof said Claimant, MARGARET DOSTER,


in compliance with the provision of 50-E ofthe General Municipal Law and such other


laws and statutes as are in the case made and provided. You will take further notice that


the Claimant, MARGARET DOSTER, demands payment of said claim, and unless said


claim is paid in a reasonable time, it is the intention of the claimants to commence suit


against the Respondents, THE COUNTY OF ERIE and TOWN OF AURORA.


Dated: Amherst, New York
October 24,2013
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VERIFICATION


STATE OF NEW YORK
COUNTY OF ERIE
TOWN OF


)
)SS:
)


MARGARET DOSTER, being duly sworn, deposes and says, that she is the Claimant in


the foregoing action; that she has read the foregoing Notice of Claim and knows the contents


thereof; that the same is true to her knowledge, except as to those matters alleged to be upon


information and belief, and as to those matters, she believes them to be true.


Subscribed and sworq to before me
this ~y day of C5 C:tI-· 2013.


~
NOTARY PUBLIC


TIMOTHY G. O'CONNELL
Notary Public..State or New Yarlc


QualifiedIn·f;rIeCaMnty "Jr/~
Cammlilion Ellplru Aplt!JO, _0'_11 "
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MICHAEL A. SIRAGl'SA


ERIE COUNTY ATfORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


November 13, 2013


.,.
\.-
.'


M ICHELLE M . PARKER
FIRST ASSISTANT COUNTY ATTORNEY


JEREMY C. TOTH


SECOND ASS ISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Figueroa, Jose v. Timothy B. Howard,
Sheriff/or Erie County


Order to Show Cause


Jose Figueroa
06B3034
Groveland Correctional Facility
P.O. Box 50
Sonyea, New York 14556


Claimant is proceeding pro se.


Should you have any questions, please call .


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene.


By: ; )~-(~~0.. fC<-As'/c~
Michelle M. Parker
First Assistant County Attorney


Y5 FR,\NI\' INS IRE-.n . ROOM 1634, BUf f AlO. NEW YORK 14 20 2 - PHONE: (7 16 ) !i5X-2200- WWW.f:RIF. .l iOV







NOV 12 2013


SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF : ERIE


IN THE MATTFR OF APPLICATION OF


JOSE FIGUEROA
Petitioner,


-against-


TIMOTHY B. EOWARD, Sheriff
For Erie County


Respondent.


For a Judgment Pursuant to Article 78
of the Civil Practice Law and Rules


ORDER TO SHOW CAUSE


Index No.


Upon the annexed affidavit in support of an Order to Show Cause of


JOSE FIGUEORA, verified on the __ day of Septemebr, 2013, the


Verified Petition, it is


ORDERED that Respondent TIMOTHY B. HOWARD show cause at a Term of


this Court to be held in the Supreme Court located at Erie County Court


Building, 25 Delaware Ave, Buffalo, New York 14202 on the 21 day of


October, 2013 at 10:00 a.m., or as soon thereafter as counsel may be


heard, why a. judgment should no be made and entered in this matter


pursuant to Article 78 of the Civil Practice Law and Rules:


DIRECTING Respondent to credit the petitioner with all jail time


credit from October 25, 2005 to October 26, 2006







GRANTING, such other and further relief as the Court may deem just


and proper. It is further


ORDERED that a copy of this order, together with the papers upon which


it is granted, upon both Respondent and County Attorney Jonathan J. Miller


by mail on or pefore October 7 t h, 2013 shall be deemed sufficient.


ENTER:


JUSTICE OF THE SUPREME COURT







SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF : ERIE


IN THE MATTER OF APPLICATION OF


JOSE FIGUEROA
Petitioner,


-against-


TIMOTHY B. HOWARD, Sheriff for


Erie County


Respondent.


For a Judgment Pursuant to Article 78
of the Civil Practice Law and Rules


STATE OF NEW YORK )
COUNTY OF LIVTNGSTON )ss:.


AFFIDAVIT IN
SUPPORT OF ORDER TO
SHOW CAUSE


Index No.


JOSE FIGUEROA, being duly sworn, deposes and says:


1. I am the petitioner in the above-entitled proceeding.


2. I make thiB affidavit in support my annexed application for an Order


to Show Cause to prosecute the attached petition pursuant to Article


78 of the Civil Practice Law and Rules which challenges the jail time


credit from October 25, 2005 to October 26, 2006 that the Respondent


Timothy B. Howard has failed to credit the petitioner with.


3. Petitioner seeks to proceed by Order to Show Cause rather than by


Notice of Pet:Ltion because, the Petitioner should be receive a favorable


decision from this Court could be released for the New York State


Department of Corrections.







4. Petitioner designates Erie County as place of venue.


5. Petitioner, being incarcerated, also cannot effect personal service


of the within papers and respectfully requests that timely service by


mail be deemed sufficient.


6. No previous application for the relief requested herein has been made.


7. I have moved by the annexed affidavit for a reduction or waiver of


filing fees.


WHEREFORE, petitioner respectfully requests that this Court enter


an order directing Respondent to show cause why a judgment should not


be made and entered pursuant to Article 78 of the Civil Practice Law


and Rules Crediting the petitioner with all jail time credit from the


25th day of October. 2005 to the 26th day of October, 2006 and granting


such other and further relief as this Court may deem just and proper.


ignature


N tary Pub] c
JAMES L AUSTlN JR .


NOTARY PUBUC STATE OF NEWYORK
#01AU6137639 IJ


MY COMMISSION EXPIRES 12/5/J.d..
CATIARAUGUS CO.







SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF : I!:RIE


IN THE MATTER OF APPLICATION OF


JOSE FIGUEROl\.
Petitioner,


-against-


TIMOTHY B. HOWARD, Sheriff
For Erie County


Respondent.


For a Judgment Pursuant to Article 78
of the Civil Practice Law and Rules


PETITION


Index No.-----


TO THE SUPRmm COURT OF THE STATE OF NEW YORK FOR ERIE COUNTY


The petition of JOSE FIGUEROA, complaining of Respondent TIMOTHY B.


HOWARD respectfully alleges:


1. The petitioner is an inmate at Groveland Correctional Facility, P.O.


BOX 50, Sonyea New York 14556


2. Respondent is Sheriff of the County of Erie within the State of New


York and is charged with overall Supervision of the County Correctional


Facility.


3. The petition challenges the jail time credit that the Erie County


Holding Center failed to apply to the petitioner's credit for time


spent in custody from October 25, 2005 to October 26, 2006.







4. The within proceeding is brought pursuant to Article C.P.L.R. Article


78 to challenge the withholding of jail time credit.


STATEMENT OF THE CASE


5. Petitioner was arrested in the County of Erie for the crime of AUO,
First Degree pursuant to VTL 511, DWl pursuant to VTL 1192-3 and


Reckless Driving pursuant to VTL 1212 as a result of theses charges the


petitioner received a sentence by the Supreme Court of Erie County


to a term of One to Three Years and was sentenced on November 5, 2003.


The defendant remand in custody from 4/24/2003 to 5/07/03. The petitioner


was released on Parole on October, 25, 2004 and remained on Parole till


October, 25, 2005. · .


6. The petitianer was arrested on October 25, 2005 for the crime of


Attempted Robbery and as a result of this crime the petitioner was


violated by the New York State Division of Parole. l.d Exhibit (A).


7. The petitioner asserts that the New York State Division of Parole


elected not to hold a Parole Final Hearing on the new arrest for Robbery


and placed th'9 petitioner on the K-Calendar until final disposition of


the pending case.


8. The petitioner states that he remained in the custody of the Sheriff


for Erie County from October 25, 2003 till November 14, 2006 i.d


Exhibit (B) Time Computation.


1.







9. The petitioner asserts that when he arrived at the New York state


Department of Corrections he was credited for 282 days jail time credit.


i.d Exhibit (B) Jail Time Credit.


10 The petitioner asserts that he was sentenced on the Robbery Conviction


on October, 26, 2006 to a term of Three Years Determinate Sentence with


Post Release Supervision of Five Years.


11. The petitioner was released on Parole for this crime on August 25,


2008 and remained on parole until June 17, 2013 and was violated for


violating conditions of his parole. The petitioner received a One Year


sentence from the Administrative Law Judge and was returned to the


Department of Corrections and upon completing this one year violation


the petitioner was re-paroled on June, 17, 2011 and remained on Parole


until January 28, 2013 and it was determined that the petitioner was to


be held to his maximum expiration date of January 29,2014. i.d. Exhibit


(B) Maximum Expiration Date.


12. The petitioner also states that there was no Delinquency date issued


by the Final Hearing Administrative Law Judge i.d. Exhibit (C) Parole


Final Hearing Papers.


2.







·,


13. The petiticner asserts that his first release Certificate of Release


to Parole Suypervision showed that his sentence expired on the 30 day of


January 2014. i.d. Exhibit (D) this is incorrect the petitioner asserts


that he was sentenced on October 26, 2006 and yet his release date shows


for his Maximum Expiration January 2014.


14. The petitioner asserts that as of October 26, 2006 to October 26,


2014 would be a total of 8 years that would satisfy the Three Year Sentence


as well as the Five Years Post Release Supervision.


15. The petitioner also asserts that the Erie County Sheriff Department


failed to credit his jail time credit from his arrest on October, 25, 2005


till October 26, 2006 a total of 366 days. The Jail Time credit he received


was a total of :282 days see. Time Computation Sheet reflecting Jail Time


Credit 282 days~


16. The petitioner asserts that given the fact he is missing jail time credit


of 64 days causes the defendant to serve a sentence past the sentence


his release datE~ and that his maximum release date should be recalculted


to reflect a release date in 2014, not January of 2015.


17. The petitioner asserts that there was at no time any delinquency date


applied to the petitioner at any af the parole violation hearings.


3.
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VERIFICATION


STATE OF NEW YORK


COUNTY OF LIVINGSTON


I, JOSE FIGUEROA


SS. :


, being duly sworn deposes and says:


That I am the PetitionerlRelator in the proceeding within, and that I have read the foregoing


PEI'ITION .. and supporting papers, and know the contents thereof, that the same is


true to my own knowledge, except as to matters therein stated upon information and belief,


which matters I believe to be true.


PetitionerlRelator








MIOLo.EL A. SIRAG USA


ERIE COUNTY A rrORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


November 20,2013


MICHELLE M. PARK ER


FIRST AsSISTANT COUNTY ArrORNEY'


JEREMY C. TOTH


SECOND ASSISTANT COUNTY AlTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Granite Tower Capital v. National Risk
Assessment, Inc. (ECSO poundage)


Order to Show Cause


Granite Tower Capital


Seth L. Hibbert, Esq.
Getman & Biryla
800 Rand Building
14 Lafayette Square
Buffalo, New York 14203


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene .


By: tJry, J wfh & k----
Michelle M.Parker
First Assistant County Attorney


l).'i FRA:'II !o.:U:'II S fREF f . ROOM 1634, B UI'FAlO. NEW YORK 14102 - PHONE: (716) 85M-2200 - WWW.Hm..liOV
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MIC HAEL A. SIRAGUSA


ERIE COUNTY A lTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARThIENT OF LAW


November 25,2013


,
I,· ,
(1'


MICHELLE M. PARKER


F IRST A SSISTANT COUNTY AlTORNEY


JEREMY C . TOTH


SECOND A SSISTANT COUNTY A lTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25,1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following :


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Bailey, Jareld v. Erie County Sheriffs
Office


Division of Human Rights Charge of
Discrimination


Jareld Bailey


Claimant is proceeding pro se.


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld


Ene.


By: ()~ ' r __ICvlLc ?c.....rfG.--___
Michelle M. Parker
First Assistant County Attorney


~5 FRANKLIN STREFT. ROOM 1634. BUFFAI.O. NEW YORK 14202 - PHONE: (716) ~58-2:!O() - WWW .ERIE.I .OV
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ANDREW M. CUOMO
GOVERNOR


NEW YORK STATE
DIVISION OF HUMAN RIGHTS


NEW YORK STATE DIVISION OF
HUMAN RIGHTS on the Complaint of


JARELD BAILEY,


v.


ERIE COUNTY, SHERIFF'S OFFICE,


Federal Charge No. 16GB400606


Complainant,


Respondent.


VERIFIED COMPLAINT
Pursuant to Executive Law,
Article 15


Case No.
10165554


I, Jareld Bailey, residing at 133 Hamlin Rd., Buffalo, NY, 14208, charge the above
named respondent, whose address is 95 Franklin St., Rm. 1634, Buffalo, NY, 14202 with an
unlawful discriminatory practice relating to employment in violation of Article 15 of the
Executive Law of the State ofNew York (Human Rights Law) because of race/color, arrest
record.


Date most recent or continuing discrimination took place is 8/26/2013.


The allegations are:


1. I am African American and have a prior arrest which was resolved in my favor
through a sealed conviction. Because of this, I have been subject to unlawful discriminatory
actions.


2. In July 2013, respondent interviewed me for the position of Deputy
Sheriff/Corrections Officer for which I had applied in April 2009. I was reachable on the list of
candidates. At this time, I disclosed my sealed arrest to the interviewers. I believe the interview
went well and after the interview, Captain Hartman gave me a number to call if I did not hear
from respondent within 10 days time.


3. On August 26, 2013, respondent sent me a letter stating that other candidates had
been selected for the vacancies. I believe respondent failed to hire me due to my race/color and
my prior sealed arrest record . I am aware that African Americans are under represented in
respondent's workforce.







Based on the foregoing, I charge respondent with an unlawful discriminatory practice relating to
employment because of race/color, arrest record, in violation of the New York State Human
Rights Law (Executive Law, Article 15), Section 296.


I also charge the above-named respondent with violating Title VII of the Civil Rights Act of
1964, as amended (covers race, color, creed, national origin, sex relating to employment). I
hereby authorize SDHR to accept this verified complaint on behalf of the U.S. Equal
Employment Opportunity Commission (EEOC) subject to the statutory limitations contained in
the aforementioned law(s).


I have not commenced any other civil action, nor do I have an action pending before any
administrative agency, under any state or local iaw, based upon this same unlawful
discriminatory practice.


STATE OF NEW YORK )
COUNTY OF )


SS:


Jareld Bailey, being duly sworn, deposes and says: that he/she is the complainant herein; that
he/she has read (or had read to him or her) the foregoing complaint and knows the content
thereof; that the same is true of his/her own knowledge except as to the matters therein stated on
information and belief; and that as to those matters, he/she believes the same to be true.


~/fA;/_
Jareld Bailey ~


Subscribed and sworn to
before me this I""; day
of ''710 f)~1 ,20 /3


8MRLYA.~
~ PubHc, State ofNew~


Qu
No. 01FR8187237


My eonvn:::: InErie Countr
~May1"201'
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MICHAEL A. SIRAGUSA


ERIE COUNTY A lTORNEY


Mr. Robert M. Graber , Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNT Y OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


November 7, 2013


n-.'
', '.


MICHELLE M . PARKER


FIRST AS SISTANT COUNTY ATTORNEY


JEREMYC. TOTH


SECOND ASSISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the follow ing:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Lewis, Arthur v. Edwin Heidelberger,
MD, Janet Collesano, NP, Loretta
Trask, PA, Josh Gregorio, Diet
Supervisor, County ofErie, New York


Summons and Complaint


Arthur Lew is
959 Broadway, Apt. 105
Buffalo, New York 14212


Claimant is proceeding pro se.


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


1


. i i ·. / L /.I·, • ~ '''_ t: { / v I..~"--


Michelle M. Parker
First Assistant County Attorney


MMP:dld


Ene.


1J5 FRANKl IN S rREFT, ROOM 1634. BUFFAlO. NEW YORK 14202 - PH07'lE: (716) R5H-2200- W\\W.ERIE.GOV
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AO 440 (Rev. 12/09) Summons in a Civil Action


UNITED STATES DISTRICT COURT
for the


Western District ofNew York


I , •


• ,1 I


NOV LJ ~ Z 13


Arthur Lewis


Plaintiff


v.
Lorretta Trask. P.A.


Defendant


)
)
)
)
)
)
)


Civil Action No. 13-CV-261


• ..,,,. 4 ' ."


i I I ,./


SUMMONS IN A CIVIL ACTION


To: (Defendant's name and address) Lorretta Trask, Physician Assistant
Erie County Holding Center
40 Delaware Avenue
Buffalo, NY 14202


A lawsuit has been :filed against you.


r "r : )


. .1


)~J~' ,._ .0


.
< r ­- .. .. ., ,


Within 21 days after service of this summons on you (not counting the day you received it) - or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) - you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney,
whose name and address are: Arthur Lewis


959 Broadway
Apt. 105
Buffalo, NY 14212


If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must :fileyour answer or motion with the court.


CLERK OF COURT


Date: 09/27/2013 ~A~-lc-rk-'----







AO 440 (Rev . 12/09) Summons in a Civil Action (Page 2)


Civil Action No. 13-CV-261


PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ: P. 4 (I))


This summons for (name ofindividual and title, ifany)


was received by me on (date)


; or


(j I personally served the summons on the individual at (place)
-------------------
on (date)


o I left the summons at the individual's residence or usual place of abode with (name)


, a person of suitable age and discretion who resides there,
----------------
on (date) , and mailed a copy to the individual's last known address; or


,who is


; or
--------


o I served the summons on (name ofindividual)


designated by law to accept service of process on behalf of (name oforganization)


on (date)


o I returned the summons unexecuted because ; or
---------------------


o Other (specify);


My fees are $ for travel and $ for services, for a total of $ 0.00


I declare under penalty of perjury that this information is true.


Date:
Server's signature


Printed name and title


.,
, .'. .,,


J,; Server 's address


Additional information regarding attempted service, etc;
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK


ARTHUR LEWIS,


Plaintiff,


-v-


EDWIN HEIDELBERGER, M.D.,
JANET COLLESANO, NP,
LOREnA TRASK, PA,
JOSH GREGORIO, DIET SUPERVISOR,
COUNTY OF ERIE, NEW YORK,


Defendants.


r--'-'. -"'--' "1


I' ECF DOCUMENT -PS1-I herebyattest and ceruty that this is a gRi\t~t1
copy of a document whichwaselectroRically


I
filedwiththe United j[ale~ DistrictCourtfor
theWestern Dis~cl of New York, .
DateFiI , - - • _


IMicha ,Roe ' Cler
By:' .k~4.r;:·~-~--,,:~____
-----~#_._~-_..:......::.-.-J


13-CV-261S
ORDER


INTRODUCTION


Plaintiff Arthur Lewis, who was detained at the Erie County Correctional Facility at


the time he commenced this pro se action has filed a complaint (Docket No.1), a motion


to proceed in forma pauperis (Docket No, 2), and a motion for the appointment of counsel


(Docket No.3). Plaintiffs application to proceed as a poor person will be granted and, for


the reasons set forth below, several of his claims will be dismissed pursuant to 28 U.S.C.


§§ 1915(e)(2)(B) and 1915A.


BACKGROUND


Plaintiffs allegations set forth in his complaint are in effect supplemented by a typed


statement attached to his request for counsel (Docket No.3, p. 2), and given the Court's


duty to interpret liberally the pleadings of pro se litigants, the Court will deem page 2 of his


request for counsel as a Supplement to the complaint, and direct the Clerk of the Court to
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file it as such. The Court's summary of plaintiff's claims consequently will draw upon both


the allegations of the complaint and those set forth in the Supplement to the complaint.


Plaintiff allegations relate to his medical treatment during his sojourns at the Erie


County Holding Center ("Holding Center") and the Erie County Correctional Facility


("Correctional Facility") in September, 2012. He alleges that at the time of his arrest on


September 26,2012, he had a fractured left foot and was wearing a "boot," apparently a


therapeutic boot. He states that he was made to remove the boot, and instead given a pair


of sneakers. Though he informed holding center officials of his injury and the need forthe


boot to be restored, and complained "constantly of the pain and swelling," his request was


ignored. He alleges, in this regard, in the First Claim of the complaint, that defendant Dr.


Heidelberger, Facility Medical Director at the Holding Center, allowed him to go without the


boot for three months. An x-ray finally taken in December, 2012 revealed that the fracture


had healed improperly. He further states, in the First Claim, that defendant Janet


Collesano, a Nurse Practitioner at the Holding Center, "had me on medication and in my


next hospital visit I was placed in I.C.U. for being wrongfully medicated." He does not give


any specifics in this regard, but the Supplement to the complaint states that his admission


to ECMC in Decemberwas due to his having been "over-medicated" atthe Holding Center,


bringing his heart rate down to 30 (presumably thirty beats per minute). Following the x­


ray, plaintiff was sent to the Erie County Correctional Facility ("ECMCn
) , where a blood clot


was found in the same leg.


After treatment at ECMC , plaintiff alleges that hewas returned tothe Holding Center


with medical instructions concerning his heart and blood pressure conditions, a low sodium


diet and medication changes to treat the blood clot (the blood thinners Coumadin and


2
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Lovenox). Plaintiff was transferred from the Holding Center to theCorrectlonal Facility a


few days later; he alleges in the Second Claim of the complaint that Dr. Heidelberger


allowed him to be transferred without a "follow-up plan." He alleges that Correctional


Facility personnel were unable to properly treat his medical issues, and claims that the


nurses at the facility. unable to draw his blood, sent him back to ECMC every few days to


have it drawn. After this had been done a few times, defendant Loretta Trask (a


physician's assistant. at the Correctional Facility) discontinued plaintiff's blood thinning


medication, allegedly because it was inconvenient to have to take him back to the hospital


every few days. Plaintiff claims that this decision was made without any examination to


determine the condition of the blood clot, and that he subsequently developed a lump on


his left leg. After an ultrasound at ECMC. the lump was determined to be a hematoma


which was treated dismissively by ECMC staff.


Plaintiff's only allegation in the complaint (Second Claim) with respect to defendant


Correctional Facility Diet Supervisor Josh Gregorio is that defendant refused to provide a


low sodium diet.


STANDARD OF REVIEW


Because plaintiff has met the statutory requirements of 28 U.S.C. § 1915(a) and


filed an Authorization with respect to this action, plaintiff is granted permission to proceed


in forma pauperis. Section 1915(e)(2)(B) of 28 U.S.C. provides that the Court shall dismiss


a case in which in forma pauperis status has been granted if the Court determines that the


action (i) is frivolous or malicious; (ii) fails to state a claim upon which relief may be


granted; or (iii) seeks monetary relief against a defendant who is immune from such relief .


In addition, 28 U.S.C. § 1915A(a) requires the Court to conduct an initial screening of "a
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complaint in a civil action in which a prisoner seeks redress from a governmental entity or


officer or employee of a governmental entity," id., regardless of whether or not the inmate


has sought in forma pauperis status under 28 U.S.C. § 1915.


In evaluating the complaint, the Court must accept as true all of the factual


allegations and must draw all inferences in plaintiff's favor. See Larkin v. Savage, 318


F.3d 138, 139 (2d Cir. 2003) (per curiam); King v. Simpson, 189 F.3d 284, 287 (2d Cir.


1999). Moreover, "a court is obliged to construe [pro se] pleadings liberally, particularly


when they allege civil rights violations." McEachin v. McGuinnis, 357 F.3d 197, 200 (2d


Cir. 2004); see also Chance V. Armstrong, 143 F.3d 698,701 (2d Cir. 1998). Nevertheless,


even pleadings submitted pro se must meet the notice requirements of Rule 8 of the


Federal Rules of Civil Procedure. Wynder V. McMahon, 360 F.3d 73 (2d Cir. 2004).


"Specific facts are not necessary," and the plaintiff "need only 'give the defendant fair


notice of what the ... claim is and the grounds upon which it rests.'" Erickson V. Pardus,


551 U.S.89, 93, 127 S.Ct. 2197,2200, 167 L.Ed.2d 1081 (2007) (quoting Bell Atlantic


Corp. v. Twombly, 550 U.S. 544, 555,127 S.Ct. 1955, 1964, 167 L.Ed.2d 929 (2007»


(internal quotation marks and citation omitted); see also Boykin v. Keycorp, 521 F.3d 202,


213 (2d Cir 2008) (discussing pleading standard in pro se cases after Twombly; "even after


Twombly, dismissal of a pro se claim as insufficiently pleaded is appropriate only in the


most unsustainable of cases."). "A document filed pro se is to be liberally construed ...,


and a pro se complaint, however inartfully pleaded, must be held to less stringent


standards than formal pleadings drafted by lawyers." Erickson, 551 U.S. at 94 (internal


quotation marks and citations omitted). Generally, the Court will afford a pro se plaintiff an
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opportunity to amend or to be heard prior to dismissal" 'unless the court can rule out any


possibility, however unlikely it might be, that an amended complaint would succeed in


stating a claim.''' Abbas v. Dixon, 480 F.3d 636, 639 (2d Cir. 2007) (quoting Gomez v.


USAA Federal Savings Bank, 171 F.3d 794, 796 (2d Cir. 1999) (per curiam )).


DISCUSSION


Deliberate Indifference Claims Against Individual Defendants


A claim for inadequate medical treatment may give rise to a constitutional


deprivation where a prisoner alleges "acts or omissions sufficiently harmful to evidence


deliberate indifference to serious medical needs." Estelle V. Gamble, 429 U.S. 97, 106,


97 S. Ct. 285, 50 L. Ed. 2d 251 (1976) (establishing the standard applicable to treatment


of convicted prisoners under the Eighth Amendment); see also Weyant v. Oks!, 101 F.3d


845, 856 (2d Cir. 1996) (applying the same standard to pretrial detainees under the


Fourteenth Amendment). In orderto meet this standard, a plaintiff must show that he was


"actually deprived of adequate medical care," and that "the inadequacy in medical care


[was] sufficiently serious." Salahuddin V. Goord, 467 F.3d 263, 279-80 (2d Cir. 2006).


This standard has both an objective and subjective component. Plaintiff's medical


needs must be objectively serious. "A serious medical condition exists where 'the failure


to treat a prisoner's condition could result in further significant injury or the unnecessary


and wanton infliction of pain.''' Harrison V. Barkley, 219 F.3d 132, 136-137 (2d Cir. 2000)


(quoting Chance V. Armstrong, 143 F.3d 698, 702 (2d Cir. 1998) (internal quotation marks


omitted)). In Harrison, the Second Circuit pointed out that
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[medical] conditions ... vary in severity and ... a decision to leave a
condition untreated will be constitutional or not depending on the
facts of the particular case. Thus, a prisoner with a hang-nail
has no constitutional right to treatment, but if prison officials
deliberately ignore an infected gash. "the failure to provide
appropriate treatment might well violate the Eighth Amendment."


Id. (quoting Chance, 143 F.3d at 702).


For his claim to survive this initial review, plaintiff must also address the subjective


component - that the prison officials were deliberately indifferent to this need. Plaintiff


must adequately allege that the prison official had actual knowledge of plaintiffs serious


medical needs, but was deliberately indifferent. See Farmer v. Brennan, 511 U.S. 825,


837,114 S. Ct. 1970, 1978-79,128 L. Ed.2d 811 (1994); Brock v. Wright, 315 F.3d 158


(2d Cir. 2003); Hathaway v. Coughlin, 37 F.3d 63, 66 (2d Gir. 1994). "[N]ot every lapse in


prison medical care will rise to the level of a constitutional violation." Smith v. Carpenter,


316 F.2d 178, 184 (2d Cir. 2003) . Because prison officials have broad discretion in


determining the type and extent of medical treatment given to inmates, mere disagreement


over the proper treatment does not create a constitutional claim . Thomas v. Pate, 493


F.2d 151, 157 (7th Cir. 1974), cert. denied, 423 U.S. 877, 96 S. Gt. 149,46 L. Ed.2d 110


(1975). Thus, a court cannot impose the same standards of medical care upon a prison


as it would expectfrom a hospital. See, e.g., Dean v. Coughlin, 804 F.2d 207, 215 (2d Gir.


1986) (a "correctional facility is not a health spa. but a prison in which convicted felons are


incarcerated;" so long as the treatment given is adequate, the fact that a prisoner might


prefer a different treatment does not give rise to an Eighth Amendment violation); Ruiz v.


Estelle, 679 F.2d 1115, 1149 (5th Gir.) ("The Constitution does not command that inmates


be given the kind of medical attention that judges would wish to have for themselves"),
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vacated in part as moot, 688 F.2d 266 (5th Gir. 1982), cert. denied, 460 U.S. 1042, 103 S.


Ct. 1438,75 L. Ed.2d 795 (1983). An isolated failure to provide medical treatment, without


more , is generally not actionable unless "the surrounding circumstances suggest a degree


of deliberateness, rather than inadvertence, in the failure to render meaningful treatment."


Gil v. Mooney, 824 F.2d 192, 196 (2d Gir. 1987).


Furthermore, negligence, even if it constitutes medical malpractice, does not,


without more, engender a constitutional claim. See Estelle, 429 U.S. at 105-06 , 97 S. Gt.


at 291-92. At the same time, however, "while 'mere medical malpractice' is not tantamount


to deliberate indifference, certain instances of medical malpractice may rise to the level of


deliberate indifference; namely, when the malpractice involves culpable recklessness, i.e.,


an act or a failure to act by the prison doctor that evinces 'a conscious disregard of a


substantial risk of serious harm.'" Hathaway, 99 F.3d at 553 (citation omitted) . Thus, in


certain instances a physician may be deliberately indifferent if he or she consciously


chooses "an easier and less efficacious" treatment plan. Williams v. Vincent, 508 F.2d


541, 544 (2d Gir. 1974) (holding that where plaintiff alleged that the prison doctors chose


simply to close a wound caused by the severing of his ear rather than attempting to


reattach the organ, such treatment could constitute deliberate indifference rather than a


mere difference of opinion over a matter of medical judgment); see also Waldrop v. Evans ,


871 F.2d 1030, 1035 (11 th Gir. 1989) (reaffirming position that "choice of an easier but less


efficacious course of treatment can constitute deliberate indifference").


Measured against the standard used to assess claims of deliberate indifference to


medical needs, as summarized above, the Court determines that plaintiffs claims against
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Dr. Heidelberger may go forward. Plaintiff's claim against defendant Physician's Assistant


Trask asserted in the Second Claim of the complaint may likewise proceed; although


plaintiffs allegations with respect to defendant's alleged termination of his Coumadin


treatments and her reason for her action appear to be essentially conclusory in nature, a


sua sponte dismissal of a pro se claim is disfavored where plaintiff's allegations, assumed


to be true, would suffice, even minimally, to state a claim for relief. See, e.g., McEachin


v. McGuiniss, 357 F.3d 197,200 (2d Cir. 2004) ("We have frequently reiterated that '[s]ua


sponte dismissal of pro se prisoner petitions which contain non-frivolous claims without


requiring service upon respondents or granting leave to amend is disfavored by this


Court.' ") (quoting Moorish Sci. Temple of Am. Inc. v. Smith, 693 F.2d 987, 990 (2d Cir.


1982)); Benitez v. Wolff, 907 F.2d 1293, 1295 (2d Cir. 1990) (per curiam) ("Sua sponte


dismissal of a pro se complaint prior to service of process is a draconian device, which is


warranted only when the complaint lacks an arguable basis in law or fact. Where a


colorable claim is made out, dismissal is improper prior to service of process and the


defendants' answer.") (citations and internal quotations omitted)).


However, plaintiffs claims against defendants Collesano and Gregorio must be


dismissed for failure to state a claim. As noted above, the only reference in the complaint


against Collesano is that she had plaintiff on medication during his initial stay at the


Holding Center, and that he was "wrongfully" ("wrongfully" here construed as "erroneously")


medicated. His statement in what the Court has now deemed to be his supplement to the


complaint alleges that he was over-medicated at the Holding Center and, if considered in


conjunction with the sole allegation against Collesano in the complaint, can be read as
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implying that she was responsible for the over-medication which led to his abnormally low


heart rate when he was transferred to ECMC. This hardly suffices to satisfy the subjective


component of a deliberate indifference claim, which requires that the defendant have acted


"with the requisite state of mind, the 'equivalent of criminal recklessness.'" Collazo v.


Pagano, 656 F.3d 131, 135 (2d Cir. 2011) (quoting Hathaway V. Coughlin, 99 F.3d 553,


556 (2d Cir. 1996». The allegations against Collesano, construed as liberally as they will


allow, would state at most a claim for medical malpractice which, as noted above, does not,


without more, rise to the level of deliberate indifference.


As noted, the only allegation in the complaint regarding defendant Gregario is that


he "refused" plaintiffs low sodium diet. The only elaboration on this claim is contained in


a grievance attached to the complaint, filed by plaintiff filed while incarcerated at the


Correctional Facility . In it, plaintiff merely states that on one occasion he had received a


"tray full of salty potato chips and a processed burrito," contrary to the heart-healthy diet


he required; apparently in response to his complaint, he was sent two oranges, which he


construed as indicating that lithe people in the kitchen are playing games with me." In


response to his grievance he was assured that the kitchen was aware of his dietary needs


and would be emailed to confirm his status. (Complaint, p. 11 (Attachment».


While under certain circumstances, the denial of a medically required diet may


constitute a constitutional violation, see, e.g., LaBounty V. Gomez, 1998 U.S. Dist. LEXIS


6281, at *6, affd, 175 F.3d 1008 (2d Cir. 1999), n[m]ere negligence or inadvertent failure


to provide a medically necessary diet is not a constitutional violation ... ." Abdush-Shahid


V. Coughlin, 933 F. Supp . 168, 180 (N.D.N.Y. 1996). The fact that plaintiff may have been
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served on one or even several occasions a meal inconsistent with his dietary needs does


not suffice to state a deliberate indifference claim against defendant Gregario, particularly


where plaintiff does not allege any health-related consequences, let alone serious


consequences, resulting from such instance(s) of an improper meal. At most, plaintiff


states a claim for "negligent oversight" by the defendant, which does not rise to the level


of a constitutional violation. See Collado v. Sposato, 2012 U.S . Dist. LEXIS 107024, at *14


(E.D.N.Y. July 24,2012).


Claim Against Erie Countt


"[A] municipality [or municipal entity] can be held liable under Section 1983 if the


deprivation of the plaintiff's rights under federal law is caused by a governmental custom,


policy, or usage of the municipality [or municipal entity]." Jones v. Town of East Haven,


691 F.3d 72, 80 (2d Cir. 2012). "Absent such a custom, policy, or usage, a municipality


cannot be held liable on a respondeat superior basis for the tort of its employee." Id.; see


also Connick V. Thompson, _U.S._, 131 S. Ct. 1350, 1359, 179 L. Ed. 2d 417 (2011)


(holding that under Section 1983, governmental bodies are not vicariously liable for their


employees' actions); Monel/v. Department ofSocial Services ofCity ofNew York, 436 U.S .


658, 691, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978). To prevail on a Section 1983 claim


against a municipal entity, a plaintiff must show: "(1) actions taken under color of law; (2)


deprivation of a constitutional or statutory right; (3) causation; (4) damages; and (5) that


an official policy of the municipality caused the constitutional injury." Roe v. City of


'The complaint sets forth no specific allegations against Erie County, which is not listed as a
defendant on the form complaint but appears to have been added to the complaint as an afterthought
inasmuch as the last page of the complaint and attached papers originally filed by the plaintiff is captioned
"Motion to Amend Complaint" which merely states "Plaintiff moves to add the following: 1) Erie County as a
Defendant." Docket No.1, p. 13.
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Waterbury, 542 F.3d 31,36 (2d Cir. 2008); see also Connick, 131 S.Ct. at 1359 ("Plaintiffs


who seek to impose liability on local governments under Section 1983 must prove that


'action pursuant to official municipal policy' caused their injury." (quoting Monell, 436 U.S.


at 691)); Humphries, 131 S. Ct. at452 ("[A] municipality may be held liable when execution


of a government's policy or custom ... inflicts the injury." (emphasis in original) (quotations


and citation omitted)). "A municipal policy may be pronounced or tacit and reflected in


either action or inaction." Cash v. County of Erie, 654 F.3d 324, 333 (2d Cir. 2011), cert.


denied, 132 S. Ct. 1741, 182 L. Ed. 2d 528 (2012).


To state a claim for municipal liability under Section 1983, a plaintiff must allege


more than that a municipal policy or custom exists. See Santos v. New York City, 847 F.


Supp.2d 573, 576 (S.D.N.Y. 2012). "Rather, a plaintiff must allege facts tending to


support, at least circumstantially, an inference that such a municipal policy or custom


exists." Id. Since the instant complaint is entirely devoid of any factual allegations tending


to support an inference that a municipal policy or custom existed that caused the medical


indifference of which plaintiff complains, it fails to state a plausible Section 1983 claim


against Erie County. See, e.g., Murray v. Johnson, 367 F. App'x 196, 197 (2d Cir. 2010)


(summary order) (affirming dismissal of the plaintiff's deliberate indifference claim against


the municipallty where the plaintiff failed to show an official policy or directive that caused


the medical staff or prison guards unreasonably to act). Accordingly, plaintiff's claims


against defendant Erie County will be dismissed.
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CONCLUSION


Because plaintiff has met the statutory requirements of 28 U.S.C. § 1915(a) and


filed an Authorization with respect to the filing fee, his request to proceed in forma pauperis


is hereby granted . For the reasons discussed above, plaintiffs claims against Janet


Collesano, Josh Gregario and County of Erie are dismissed with prejudice pursuant to


28 U.S.C. §§ 1915(e)(2)(B)(ii) and 1915A(b)(i), and the U.S. Marshal is directed to serve


the summons and complaint on Edwin Heidelberger, M.D., and Loretta Trask, NP,


regarding the medical deliberate indifference claims asserted by plaintiff against them.


Plaintiffs request for the appointment of counsel is denied without prejudice as


premature."


ORDER


IT HEREBY IS ORDERED, that plaintiffs request to proceed in forma pauperis is


granted;


FURTHER, that the Clerk of the Court is directed to file and docket page 2 of


plaintiffs motion for the appointment of counsel (Docket No.3, p. 2) as "Supplement to


Complaint;"


FURTHER, plaintiff's motion for the appointment of counsel is denied without


prejudice;


FURTHER, that the claims against Janet Collesano, Josh Gregario and County of


Erie are dismissed with prejudice;


2A more fully developed record will be necessary before the Court can determine whether plaintiffs
chances of success warrant the appointment of counsel. Therefore, plaintiff's application for counsel is denied
without prejudice to its renewal at such time as the existence of a potentially meritorious claim may be
demonstrated. See Hendricks v. Coughlin, 114 F.3d 390, 392 (2d Cir. 1997) (When determining whether to
appoint counsel, the Court must first look to the "likelihood of merit" of the under lying dispute)
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FURTHER, that the Clerk of the Court is directed to terminate defendants Janet


Collesano, Josh Gregario and County of Erie as parties to this action;


FURTHER, that the Clerk of the Court is directed to file plaintiff's papers, and to


cause the United States Marshal to serve copies of the Summons, Complaint, Supplement


to Complaint and this Order upon Edwin Heidelberger, M.D., and Loretta Trask, NP,


without plaintiff's payment therefor, unpaid fees to be recoverable if this action terminates


by monetary award in plaintiff's favor:"


FURTHER, that pursuant to 42 U.S.C. § 1997e(g)(2), the defendants are directed


to respond to the complaint.


SO ORDERED.


DATED: ~/" ~,2013
~ork


3Pursuant to a Standing Order of Court, filed September 28, 2012, a defendant will have 60 days to
file and serve an answer or other responsive pleading, see Fed.R.Civ.P. 12(a}-(b} , if the defendant and/or the
defendant's agent has returned an Acknowledgment of Receipt of Service by Mail Form within 30 days of
receipt of the summons and complaint by mail pursuant to N.Y.C.P.LR. § 312-a .
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MICHAEL A. SIRAGUS<\


ERIE COUNTY ATTORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


November 26,2013


MICHELLE M . PARKER


F IRST AsSISTANT COUNTY ATTORNEY


J EREMY C. TOTH


S ECOND ASS ISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Little, Cody v. County ofErie, Erie
County Sheriffs Office, Sheriff Howard,
Sgt. Bayls, Deputy Wagner


Notice of Claim


Cody Little
DIN #13B2837
Attica Correctional Facility
Attica, NY 14011-0149


Claimant is proceeding pro se.


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Enc.


By: I~'~'{L)~L
Michelle M. Parker
First Assistant County Attorney
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MICHAELA. SIRAGUSA


ERI E COUNTY ATfORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature .
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARThIENT OF LAW


November 13, 2013


-/


MICHELLE M. PARK ER


FIRST AS SISTANT CO UNTY ATTORN EY


JEREMY C . TOTH


SECOND ASS ISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Monaco, Lisa, Estate of, by Michael
Monaco, Individually and as
Administrator v. Erie County, et al.


Notice of Claim


Michael J. Monaco
1660 Kenmore Avenue
Buffalo, New York 14216


Thomas M. Mercure, Esq.
Lipsitz Green Scime Cambria LLP
42 Delaware Avenue, Suite 120
Buffalo, New York 14202-3924


By:


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


)
/ }"v. c.JvUl~ IC"t.-,,- (<.
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Ene.
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In the Matter of the Claim of
MICHAEL J. MONACO, Individually
and as Administrator of the Estate
of LISA M. MONACO,


Claimant,


- against -


ERIE COUNTY,
ERIE COUNTY DEPARTMENT OF PUBLIC


WORKS DIVISION OF HIGHWAYS,
TOWN OF AMHERST,
TOWN OF AMHERST HIGHWAY


DEPARTMENT,
TOWN OF TONAWANDA
and
TOWN OF TONAWANDA HIGHWAY


DEPARTMENT,


TO: ERIE COUNTY
95 Franklin Street, Suite 1634
Buffalo, NY 14202


ERIE COUNTY DEPARTMENT OF PUBLIC
WORKS DIVISION OF HIGHWAYS


95 Franklin Street, 14th Floor
Buffalo, NY 14202


TOWN OF AMHERST
Amherst Municipal Building
5583 Main Street
Williamsville, NY 14221


TOWN OF AMHERST HIGHWAY DEPARTMENT
1042 N. Forest Road
Williamsville, NY 14221


NOTICE OF CLAIM
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TOWN OF TONAWANDA
Municipal Building
2919 Delaware Avenue
Kenmore, NY 14217


and


TOWN OF TONAWANDA HIGHWAY DEPARTMENT
450 Woodward Avenue
Kenmore, NY 14217


PLEASE TAKE NOTICE, that MICHAEL J . MONACO. Individually and as


Administrator of the Estate of LISA M. MONACO, has and hereby makes a claim against


ERIE COUNTY, ERIE COUNTY DEPARTMENT OF PUBLIC WORKS DIVISION OF


HIGHWAYS, TOWN OF AMHERST, TOWN OF AMHERST HIGHWAY


DEPARTMENT, TOWN OF TONAWANDA and TOWN OF TONAWANDA HIGHWAY


DEPARTMENT, and in support of said claim states the following:


1. The Post Office address of the claimant is 1660 Kenmore Avenue, Buffalo,


New York 14216.


2. The attorneys for the claimant are LIPSITZ GREEN SCIME CAMBRIA LLP,


and their Post Office address is 42 Delaware Avenue, Suite 120, Buffalo, New York


14202-3924.


3. On or about the 1ih day of October, 2013, the claimant, MICHAEL J.


MONACO, was appointed Administrator of the Estate of LISA M. MONACO pursuant to


an Order of the Surrogate's Court of the County of Erie and State of New York. and


Limited Letters of Administration of the Estate of LISA M. MONACO, were served on the


claimant, MICHAEL J. MONACO, and the said claimant thereupon duly qualified and


thereafter acted and is still acting as such Administrator.
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4. The claim of MICHAEL J. MONACO on behalf of the Estate of LISA M.


MONACO is for wrongful death, pain and suffering, and personal injury sustained and


including without limitation, potential medical expenses and the claim of MICHAEL J.


MONACO, is for the loss of services, society and companionship as a result of his sister's


accident and death and for consequential damages generally.


5. The claim arose at the intersection of Willowridge and Niagara Falls


Boulevard, located within the Towns of Amherst and Tonawanda, County of Erie and State


of New York.


6. The claim arose in substance as follows: On or about the 9th day of August,
.-


2013, at approximately 5:10 a.m., the claimant's decedent, LISA M. MONACO, while


lawfully and properly crossing the street at the above-referenced intersection was struck


by a motor vehicle as a result of poor street lighting conditions, making it difficult for drivers


to see pedestrians, and a traffic signal that changes too quickly, not allowing enough time


for individuals such as the decedent and others time to cross the street, resulting in


serious injuries and death to the claimant's decedent, LISA M. MONACO.


7. Upon information and belief, the incident herein described and the resultant


injuries and damages sustained were caused as a result of the negligence, carelessness,


·i
recklessness and/or unlawful conduct on the part of the agents, servants and/or


, ';


employees of ERIE COUNTY, ERIE COUNTY DEPARTMENT OF PUBLIC WORKS


DIVISION OF HIGHWAYS, TOWN OF AMHERST, TOWN OF AMHERST HIGHWAY


DEPARTMENT, TOWN OF TONAWANDA and TOWN OF TONAWANDA HIGHWAY


DEPARTMENT, and more particularly, among other things, in failing and omitting to keep


proper street lighting and a traffic signal that allows enough time for pedestrians to cross
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the intersection, furthermore, the incident and resultant injuries and damages were caused


by those acts and omissions of the agents, servants and/or employees of ERIE


COUNTY, ERIE COUNTY DEPARTMENT OF PUBLIC WORKS DIVISION OF


HIGHWAYS, TOWN OF AMHERST, TOWN OF AMHERST HIGHWAY


DEPARTMENT, TOWN OF TONAWANDA and TOWN OF TONAWANDA HIGHWAY


DEPARTMENT, and in violation of the regulations, rules and standards promulgated


thereunder.


8. Upon information and belief, as a result of the aforesaid accident, the


claimant's decedent, LISA M. MONACO, sustained severe bodily injuries, was painfully


and seriously injured, sustained wrongful death and pain and suffering and shock to her


nerves and nervous system; and more particularly, the claimant's decedent, LISA M.


MONACO, sustained injuries and death as a result of blunt force trauma of the head and


neck.


9. As the result of injuries and death sustained by the claimant's decedent, LISA


M. MONACO, the claimant, MICHAEL J. MONACO, Individually and as Administrator of


the Estate of LISA M. MONACO, has suffered the loss of services, society and


companionship of his sister to which he was fully entitled.


WHEREFORE, claimant requests that ERIE COUNTY, ERIE COUNTY


DEPARTMENT OF PUBLIC WORKS DIVISION OF HIGHWAYS, TOWN OF


AMHERST, TOWN OF AMHERST HIGHWAY DEPARTMENT, TOWN OF


TONAWANDA and TOWN OF TONAWANDA HIGHWAY DEPARTMENT, honor and


pay the claim on behalf of MICHAEL J. MONACO, Individually and as Administrator of


the Estate of LISA M. MONACO.


-4-







, .


•


DATED: Buffalo, New York
October 31,2013


" / ..~~- _ .


? -MlcHAEL J. MONACO, Individually-and as
Administrator of the Estate of LISA M. MONACO


LIPSITZ GREEN SCIME CAMBRIA LLP


By:~M~
THOMAS M. MERCURE, ESQ.


Attorneys for Claimant
Office and P.O. Address
42 Delaware Avenue, Suite 120
Buffalo, New York 14202-3924
(716) 849-1333
[fMM: #58216.0001]
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STATE OF NEW YORK )
) SS.:


COUNTY OF ERIE )


MICHAEL J. MONACO, Individually and as Administrator of the Estate of LISA


M. MONACO I being duly sworn deposes and says that he is the claimant above named;


and makes this claim on behalf of self; he has read the foregoing claim and knows the


contents thereof; the same is true to the knowledge of the claimant except for the matters


herein alleged upon information and belief, and as to those matters, he believes them to


be true.


Sworn to before me on this


4""' day of N~VWIl1~£ ,2013.


NotarYPublic


1670691v1
58216.0001
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MICIL-.ELA. SIRAGl!SA


ERI E CO m,,'TY A TIORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE
MARK C. POLONCARZ


COUNTY EXECUTIVE


DEPARTMENT OF LAW


November 26,2013


MICHELLE M. PAR KER


FIRST ASSISTAr-., COUNTY ATIORNEY


JEREMY C. T OTH


SECOND ASSISTA NT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Nash. Reeseie v. Thomas Diina,
Superintendent, Erie County Holding
Center, Andrea W. Evans, Chairwoman,
NYS Division ofParole


Verified Petition


Reeseie Nash
#49658
Erie County Holding Center
40 Delaware Avenue
Buffalo, New York 14202


Claimant is proceeding pro se .


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By: -{l~/JVA~ f/wk-
ichelle M. Parker


First Assistant County Attorney


MMP:dld
Enc.


95 FRANKLIN S fRE Er. ROOM 1634, BUfoFAW . .\I I:W YO RK 14202 - PHON E: (7 16)85X-2200 - www.uu •.GOY











, . I I •
i I 0


",7 . ' II~ur~CbU«r : ~T~-U::CF~~
i 0 ,/ o . .


. . iI ~ti--..;;.O_~__• .:E.:..;;l\_..':..:E=-- ---=- -A-- _


_ _ - - 0 - IE k\t.l!t\\_--,--_o-...-~~------P--...s..~~~~-


J
0 ?e.\;\-;cn~,


0-6 .


__--+fJ~~-:a..~~~~~kOf ...\0" 'Ic£~~ _
____+t-----"c.-..........L-..-.~-r~~~~orO 6b0aW6:


___--t+<--.~~c.~h,nn\:.Lb~~Q\~;c::o\1oo pro· ~


i 0 • •~cneL~f,~~ "'6 \ihU~~ ...__~~:'------


-------i~U· L.I:aul'I~.~~\~ .; "\o,l>elbM ¢ ~e. i ~\C., ~:-l. \L\"lC'Z.


___--+~.~ ec.~~c.~\c.n~1~_: ~""~. bb1ie.loo et:~
I ~a\L~~to'rn"'fb~~ C)'w.b<


__1~~~._ . 0


------.,IE~Q ~urL()1::-~}tCL~'\b~~~ c£ ~'ca bu
____-+-tUl..\.-LtJ·~~<U.U:ltlV.CJ.-JUrl~c.~~~-~\\eNZ.-1'\0 Q ...~r~· ~,d


---+Il~~ relttl6«i'------ o ----------


-~;r~~~~-'-6-~O'\ \0~ Q"\ ~\'\~5~. ,......--_
--+-,1i2010 ,~~~artl6kd._k_~\O\a\,rA err<\',\.;cn tiL


11.. ,._.....l
__ .._ ._~-~C li)Qb Unw<:ee~' .-------- --+~~-t:-~~'__cn_ilii -~13.-~~


.... .--..-- lr~-- unku~'-~,at,"IVI<- _::t1~-<-d~-'t---
; , I 0


• __ • • _ . • •~ • • - • • 0 ._+~\jlj~-.-he4ti"fr--b_.ChallLn.~_Ja\ld~hi-~_.~~__c;n__.


_ _ _ • • - 0 0. - •• - . - . ~;.:s;\j_~.t tol'~ . t -~t6.- - \.Oa."b. - . \M'co.kd a:\:__ _~n.\.r.s_-Di:-.-- -


. - .0· ...tbioc.a:HtJn ~6 - 0.+0awfb)(i~k~.. .~~ \to -dn:1.t.~~ _0._-
_ :E}{lf)rr. _~. O~. ~~ 11\,201"0/0a. Pt"~\\Mt~ ..-\'~n"B-~s


..held. .£It'\do <l--\:- ..h~rl~ ~-H~D~t- .~ . ..od.~i~ ... o()o.t _


~ "roc~ w~~ 'ne:11"\~ ~ ~Q.fb\e. ~«r
\







I •


II •


I .
I l!unand~z tiJtJJlfcl be J>r6Ul/,'''J a ~rurzl-~ ~
I~u . cs/olf t.IJ.,af »ukl <SftzlL .-IJ..J-fuJ-CJ.,~~ l'rde~c
I, 'd.i~ Am-,~Ho~«. {},r '/;0/41-'''j rul-e.s. . .


fet,tr'onLrt!J,a~~c/ and c&rlrrr ht!aria:; iJJij~ Ie
doeuiUnl nolln9 c.tJ.aJ. il: 1Ja..s . f.:r,l4dulRnJ u- f"'~


. .'- ;:ellmlMfj hau-,'f17' If;, rShk.s <JI.a.~.- On ~'1 8 tf
/


. . . ' II: l~ effe.eHII~ . JUt'! .3 . I 41.01- lX.J.i.ftoN<r ,.$ d,"$Chatr(J
~u" t"x/fJrr ~•• Jk.,. 'Q.bj~e.J.."cn k)t\.S ovu-ruUq aod -bj


e inlrlJdu~Jlcn '*.~;d . £ku~,J, pe.l';J."~r ~ held
~c:ncJ f>rt-/;,rd~ h«lrinj" Pe#l-iorw- ~~~ 4hc.!-,afkJ
IhiJrt~ htld in 3:./,/ N-oI, 20/3; tJ·Y: s, f6r0k. I Jil>la.Jlon J,,;J


__. ._ ... ra,1id 1II1f! a tbff 01 AlL F'AxE6 SalT To PAiDl£ FI<Dt-I
(}J(I1~ I!oJISE~ /A1~httJ~ - OtJE ~/JJsJJlldf ..fA~l.E
A'PAII.BJTLV ~E:lfI1B5ie~ _UfAi A hc:atMa-JT__66 . FlJRJ:!,eA
FbJt Pu/(fOSEr. nF -KEEPINI. PenTIDNlT~- ~A1e1J ..
l1JJUJrJ4JFUlLyi ~e~ EX/a,T h: Noreotler, -bm~f!. rlDI.I$~ ...


J,cI nDI ek~~~ PLH'./.i'otVJ.r, ~,.o/e. d''.s~N!'3«:/ J>el:;I-i~'-'


... ,itrD/e,t/kn~, tbnnDI hkl~: jWiJ.i>Nlr i.-able c"..J~
.It( JAJhld.. parole in.3+ljakd . If hol c". p'1'0/~" in/n.,siV't .


._ . __. .' _ _i /nkrvUl.J..iDn o! du<t! fr«~~tS ard t.Jh~ man,p~laled . .--
._ _. 'f,'ndt'nJ 5 al- pr~/"d/,'na':J hMh'tJ, f>diJ-,"~r Ji)1J£fld .-- hqtl~ . .


. ._ . ' Iehjojed rijhfs -Otd .. pnvell'8~ ~rv:U.ltL(nl-al . - and tnt:tIc,la /


1~ ..fJlcl- t"rY:I/nq j>r~ and tJou/d /101- haV'L b~"'n heM
: ,{ tlPf Cr . 1:fJ.~ Impatmu.n-f 01 ''''~''."I:J J fJn l/t,lIivzr:Y


_.~ ;hMr"n3 and pr~udla 10 ~ttlt'oN!t' LUOIA/c/ . nc+ ht2\lL


;;r~u/~c/ . .--. .--- .. - . ---- .-
:1 '1. ~o <J.rpeo' 'rob 'oee'\ -\o.'cJU""\ ~.n o.~ O~O~ or J~'~


:1\C\ ~rocudi~ a~Q\r6'\-- ~b
,~. ~\-\a?Ef=b1?6., Pe.T\\\~~ \'R~~~ ttR '\otE:
! 2







___-UJ..lI.Z2I..&.nl~~~ A ~g, r OF' H~e,e;t\:$ CQlt9U.S, To P€


~~~--,'fic-.:D,--' ~.y. S. 't>"i&bL£" ,eai1.11~~Ib T\\e. frbbuenDU
~P6l'\ t (~H Tt\e Ea.tE O:u~ Hn\.b'U~ ~m


_____~I.oII£I~u..!!::...t.-~~ "Tt\e ~\b 2.fe>f;1E ~M.\\ , !>,e,y:pRE D\\.$


_ _ __-J+!~~__L.JIW+IL--~~~ \o\eePl~ - Tt\P;RPRQA •


..:.-- ~utra~. t-l.'(. '&.\707.


RANDALL I\LIM:lcn
.COMMISSIONER OF DEEDS


In811d~~ of Buft'IkJ. Ell. COUllt,.~V
. My Commission ExpIres Qec. 31.20Lt


___---W-ChWt:r~~ HeClW- _


-_._-~-+----:---- - - - - - - - - -,--- - - - - --- - - - -







IF DIIAl !T~~~- LJLII:t'"'---.aooolI:It1'='-. _


--------+-1'~e:rITIO~ JUt h\eJt" of
A6eA6 ~~PU=~=-- _


---.


-


l .. /0' re rl-


I ~


. of mel ~C~
-::------t.tJMJ"JJ.Q.~~u· ~ei 2.'13 LbnJ.,c,uoL SJ.,·lchl'6 P'£I,s Z oclcli/'-exta.[


------+1-M.L.U---....~-........_4/~of¥---eyc.,....Ie---.~ ancLafJ.er LSur(j~?f I J uhs
• to e ~_.-'







- .. ~_ 0 __• • _._ _ . ._0. 0_-.• - .'_ _ 0_ _' . .•._ •__ .__ •..• . __ • -_'0- _ - .- - -...- --- • .


• 0 _ o . _ • • • • • - _ . . - _ . ' . . o . • • _ _ • • - - - • • . _ o. . _..


- .


• • - • _ _ • • _ 0 • • • • _ •• _ _ • •• • • _ _ 0 • • _ _ • • •• - - • • - -


• 0._. • ' • _. •. 0__ __ • - __ . _... _0 ._. . ..- - o~ - . _ - - - --.-- - -


.
~ I-r! ---
I:


11 .- _. .-
, I,


.. '1 --- - .- . . - -


- 1 - _ . . - -


!


..
I


• - - _._ _. __._._ _ ._ - - • 0 _ . ... .. .. _ _. _._ _ . _. • _0· ·· --- - - - --


• - • _. • . . . _. ...__ _.• . _•• •.. • - - - __ . _ _ • _ . - --0 _•. • - - ;


_ . - - •• _ • • • _ . - _ . • _ . • • . • , ._ - • _ _ • - • - • - • _ . • - ' 0 -' _ · 0 · - • • • -







--


-.


____-W-l....a---!!~-----...!._...::J[:.a._....c~ a.\lD~o .'0a6ed. ~~') ,
'f\~r~'«.,n ood. 'oelid:, \ Qc.~)'~ <.\\,'!,to a~ &Ch-­


-~----W~~~".~-L~\n ~ 4nt~:(..,_----------,--


___~oJ111.'t.em~L..U'm.H.LVmlrt In..J.. ard a{h-dallil- and
____-w~~u.u~L.....pU~U4l\LJo r..'LR /Ibl (I) to bfL mt t


! -lo
_.....,....--_~l.LJbt63t:-bL.my lnoli>',d~~!.-.. _


!E4I.""-.. I of OcIdaD r Zll5-__J08nd¥===~~N¥
: -~ MyCcaiinlsalun Exphs Dec. 31.20#


___-----.;1 /Q-~ -/3 .__-


. 1/


-~ _~=--=~~~~t __~===-~===~_~-=~ ~ -~ -=--. - ~--~-=~=~~__. __._.... . ._......
1_.---..--. ----- 1----·-------------------_··-··__···_·_--- _·_------- ------...--- -- . .-------...-- -.


,I
I .. __ . ..... ~ _ _ _ _ _ __ _ " .. ~ .•_.__ _ _ _ ___...:. .. _._. . ...r ._. __ --_.-- 0_- _


"


. !
-- - ..--.. _ - - _. -T -_ - --- - .


i
!
I-_ . - .- - - - . -_.- - - ---:- - - _. . -- ' . .._-


, I







. .
i


I
I


II .
I


...I


•


· c:.~ \."~e~.be1'4 .ekl"t~ I A~ . ar>d 61¥
.. .. ... ... .. . ..._.. ~ . tn .~i~ ?:t. . ~ _,*.. · - Oe~. , 2O\~, ,, ) .. 1T'Cl~\~d
. .. _. .. a .-b.u- .ard ._,areum.k. __~ .of ~. et'\e\~ed-wr'\+- ·


.... .... ... . .~b'o.s .~~ ;~fI"ico!lon ?~J.&4n.+-_ .'-& .. C-PLR _c. 110 I (t:~
__._ . "",,, . _,..,__ ., ()6 . we.\\ . Clb e~, ~,-ts .~ t!> I ~ t h a.nd . i -,~r- a.. .40ktl


_.._ o+.. (q) -\Xl~Jtt, ~~\\o~i~ --~~ - - --


~ _ . - • _ ' . . . ' • - . , _ ~ _ . _ _ • . ~ _ • • - ... ; - • • _ _ o · • _ ..


• - .oO _ _ . , _ • • _ • •• - _ • • - • • - " - ' - -- _ • • - • • " -- . - ~ ' • • • - . . • • • - .


- _ . _. - _._ - -- -. -- .. - -- . __ . . -. _ - _. . _- - - -


.... -. ._-: .-... .... -- .. ·..-·n '4+"
)(\~


_. ... -. " .. . . ~~·~el(. .. ~ _.
-_ .. . . . - - -- -- . . . -. .. - -. . -- . .. ._---- ~ . . .


I.- . I
I


I
I


- -- . - . " I-


II -- . ." .-.
_.__ ._ . .. _. . IL~rC"\~ ..eet'of'e .~\~\S . - . --- ...-- AANDAl.LICUNGER _.- .-... . ..


i IB u:l~ . r- ~ COMMISSIONER OF DEEDSj i - _ J or \_..... '!I,', I~ lnandFar"ClyGfBulfato.ErlcCounty,NY...: .... l " - ' PO .. LU \.::l - . . . MyCorMlIaIon Expire:l Dec. 31. 20M
I .


.... . _ . _- , .. - --.--- - ...-- . .. -- . .-. -.. . - .--. - --_·_-- · / v - 3 - I.3 --
! I
I - • • - _. - - -







I
5t~te of New York-Executive Department-Division of Parole


I


VIOLATION OF RELEASE REPOA.T


W rrant Issued: xx No Warrant Issued: -----
Name:
NYSID No:
Institut on:
DINN:
DOB:
Offens :
Sente ce:


Nash, Reeseie
08257936Q
Orleans CF
0783157
3/1/80
CPW 2nd


0-0-0/8-0-0,yrs. with
5-0-0 yrs. PRS


Date Released:
Max. Expiration:
Date of Warrant:
Warrant No.:
Date Enforced:
Location:
PVUNo.:


Delinquency Date:


5/8/13
5/8/18
7/5/13
671894
7/5/13
ECHC


7/3/13


Since ,his/her release, the above named individual has violated the
Conditions of Release in the following manner: v":


CH R #3 Viol ti of I #1 .10:
Reesei,e Nash violated Rule #13.10 of the rules governing parole when he failed
to rep rt immediately to the Buffalo Metro Area Office following his unsuccessful
discha ge from the 'Grace House program on 7/3/13.


CHARGE #4 (Violation of Rule #1,3.8~


Reeseie Nash violated Rule #13.8 of the rules governing parole when on 7/3/13,
he wat unsuccessfully discharged from the Grace House program for violating
rules af rd regulations of the Grace House program.


HARGE #5 Vi I tion f Rule #12 :
Reese e Nash violated Rule #12 of the rules governing parole when on 7/3/13 at
appro imately 9:20 am, while at 1932 Bailey Ave., Buffalo, New York, he
posse sed a knife/razor which he used to assault Michael Okolo.


I " e:i.'P'+ t;...~• .......,. 7'1f;~., ... .......J."'-"T~_ r- .~ . •.,.." , ' C '" - .__.,_. r- _,..._ ,,"'-"'__ " ....,...-- ._... __ .. .. . ._ _
~f : .. :i, :-";i~~ <~t~-..> ', }~: <, ~:~ .: :-", :;: . ' • I~ - .' '.:.' - .. :,. I.... ~ --~~ r_~ -.-r -


:;1it . ..:.1'.11.... ~- . .. 0' ' • • ,. •







A-'l.


FORM P9011 (10/11) STATE OF NEWYORK
DEPARTMENT OF CORRECTIONSAND COMMUNITY SUPERVISION (DOCCS)


NOTICE OF VIOLATION


p


NASH, REESEIETO : -'-- _


671894WARRANTN _


Date Time Place


In the evert that your return to the State of New York cannot he effected for the hearing as scheduled above due to circumstances beyond the Department's control, you wili
be afforded a prehminary hearing and final revocation hearing at such time lIS you may become available for return on the Department's warrant.


olation of Relcase~ ~eived :


'lf3\,L\-~--:::::-ign-atu-re-------


You have the right to a preliminary and final revocat ion hearing. A preliminary bearing may be held to determine whether there is probable Fause to beheve that you
violated one or more of the cond itions of your release in an important respect. At this heuring you are entitled to appear and speak on your own bc1half; introduce letters and
documents; present witnesses who can give relevant information ; and confront and cross-examine adverse witnesses. Proof of your conviction of a crime committed after
your release shall constitute probable cause for the purpose of the preliminary hearing . You may be represented by counsel. It is your responsibrlity to obtain counset.
Your waiver of this preliminary hearing is the equivalent to a finding of probable cause. I


I
In the event you are convicted of either a misdemeanor or a felony offense committed while under community supervision and a prelimintry heanng has not been
completed, you will not be e~titled to the pre~iminary hearing on the basis of the new conviction. Any preliminary hearing which may have bee l scheduled may therefore
be cancelled upon your conviction for such misdemeanoror felony. .


Following the establishment of probable cause, the Board of Parole or its designee will review your case and may order that you be held for a final revocation hearing.
. I


At the final revocanonhearing, the presiding officer will determine whether there is a preponderance ofevidence to support each of the charged violations . At this hearing,
you have the right to berepresented by counsel; to speak on your own behalf; have the right to introduce letters and documents; present witnes;es who can give relevant
in forma,tion; and con~oDi and ~,"?s6-Cxarnine adverse witnesses against you. At this hearing, you also have the right to present mitigating jidence relevant to your
restoration to community supervision.


In the event you arc convicted of a felony offense committed while under community supervision lind you receive a new indeterminate or deteJinate sentence, any final
revocation hearing'which has been scheduled for you may be cancelled. In such instances. the Board of Parole may issue a final declarat ion of delinquency based upon rhal
conviction and sentence.


In the event the Board of Parole issues a final declaration ofdelinquency, you WIll be served with a copy of that determination together with a copyofthe commitment.
. . I


Should you be convicted of II cr ime committed after your release, it is the tntention of the Department of Corrections and Commun ity Supervisloe to introduce evidence of
your conviction at tbe time of your revocation hearing. I


I


A request to adjourn either scheduled hearing should be made in the elise ofa prelimmary bearing, at least three (3) days. and in the case ofa final hearing. at least seven (7)
dnys prior to the hearing. in writing. to the local area office . Requests for adjournments made at the hearing will only be granted for good cause sh~wn.


I


1


All persons charged With a violation arc required to be present at all proceedings regarding that Violation of community supervision which are a~thori7ed by the Board of
Parole. Any voluntary failure on your part to he present at any of these proceedings may result in a finding that your failure to appear was a voluntary , knowing and
intelligent waiver of your right to appear . Should such a finding be made. a heanng in absentia can beheld and a final determination be made regarding the charges pending
against you , including, if necessary, a time assessment because of the violation of communitysupervision, i


)Q I 00 wish to have a preliminary hearing


'. '11)l t 3--- - ~-------


Z
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07-03- ' 13 10: 56 FRJM-S&v in~ Grac ~ Min!str 7 1~-~93 -0255


"GRACE HOU'SE"
Transitional Residence Program


Memorandum


To: PO Hernandez


CC: File


From: Charise Cobbs - Supervising Case Manager


Date: July 8, 2013


Re: Unsuccessful Discharge
Reeseie Nash entered into the "Grace House" Transitional Residence Program
on May 8, 2Q13 On July 3, 2013Mr. Nash was involved in a physical
altercation with fellow "Grace House" resident Michael Okolo. This is a
violation of the "Grace House" guide lines and procedures . Therefore,
effective July 3,2013. Reeseie Nash was unsuccessfully discharged from the
"Grace House" Transitional Residence Program.


"llirise 0's~~
Supervising Case Manager







~'G RACE 1HJl7S.E"
Transuiouul il·:,i(lt·nc~ ~JrLJ~rarn


cc


From: l!JH ·.lfarf


.D'J.re:JU/lli ;)01.3


L{c:!< t./J)?ld HettY'''?


{j"ffJI'fvnahl'l' I am tll'1able 10 pad Idaf( 4 ml'"n~
I did r~'julJ'; Mr.Ci;bbs hJ Cle~1(Vdk a 1'1'1~;?JD. ;/.,/J mJ)//1i,-:r.;
of )uhic;( will iI-aIl fhal- H:M1JA #..IaJ c/j.rc~td I /
fnclJUl'~i tfOu Iv Y-i'At.J~.I} f),tJt I'ttVI)Yf in t1 Irmtlq f'tlf)1i/JY1


fa avo/d /1" nit(./' ;f},. 111ddel1 YijJlica h VY1 J. AIJI) i,/c.)f./ded
all ·tuo if1C.idt,,1- "~I0l'fJ /b, a ·k l a.1 tJ I fhr~e /nbn/),~Iclf./"n.


1111. ftllJlJ, JUhll~ 1'1(/)~clu.r/l-f are alJ/} ilvd/Jablt I f' eve»
fI0/JiJ}ed 1?y y~vll' tJlI/~t.


/10p'YJ fh /r J'IV,,-i r YCUr' J()t.~/ -
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SAVINGGRACE MINISTRIES,~C.
"GraceHouse"Transitional Residence Program


I
!,


07-08~'~3 10:55 FROM-Saving Grace Ministr 716-893-0255


i
I
I
I


INClENT REPORT
I


By: I David Booker, CaretakerSupervisor


Date: July 3, 2013


Re: ReeseieNash I MichaelOkolo


c.l


I i


At a proximately 9:20 AM today, resident Reesie Nash came into the office holding his Iface
and leedlng, Mr. Nash said, "That blackdudecut me in the face." Writer went looking for a
com ress before taking him to the hospital. Writer called 911 while en route to the hos~itnl.
At E MC, writer spoke with hospital staff and hospital police. Writer left Mr. Nash n~ the
hosp,taland returned to "Grace House." ,


Mr, ~kolo left "Grace House" immediately prior to Writer taking Mr. Nash to the hosJital.
Parole Officer Himmelsbach has requested that if Mr. Okolo returns to "GraceHouse," slie be
nOtiged; she would like Mr. Okolo to be directed to report to the City Mission. I


Writ~r was told by Mr. Nash that Mr. Okolo had come into Mr. Nash's roomlate at nigh~ for
the PflSl two nights, Mr. Nash states that he shared that Information with his roommate!and
apparntlY this led up to the physical altercation that took place. :


Residents Anthony Davis. Gregory White, Marvin McDougald, and Darnell Frida witnessed
the i4itial verbal altercation between Mr. Nash and Mr. Okolo in the living room at 1932, as
did "Grace House" graduate Salvatore Valle. To Writer'S knowledge, no one witnessed the
alterjation in Mr. Nash's bedroom where Mr.Okolo cut Mr. Nash's face. I


. I


Buff 10 Police Officers and Parole Officer Himmelsbach were able to speak with Mr.D~vis.
Mr=ite, Mr. McDougald, and Mr. Frida were not at "Grace House" whenthe BPD an~ PO
H' elsbach arrived to investigate the incident. PO Himmelsbach has requested that she be
noti cd immediately when the above threeresidents return. All caretakers havebeen notified:
note fhat Mr. Frida was due to be discharged from "Grace House" tomorrow. Case Manager
Vinetnt Phillips has been advisedby Corporate Counsel AlyssaM. Gross, Esq. that Mr. Frida
is nOl to be dischargeduntil Mr. Frida speaks withPO Himmelsbach. !


I
DavidBooker
Careiaker Supervisor
• I


!
i







Alyssa M. Gross, Esq., Corporate General Counsel
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SAVING GRACE MINISTRIES, INC.
"Grace House" Transitional Residence Program
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10:55 FROM-Saving Grace Ministr


July 3, 2013


Reeseie Nash I Michael OkoloRe:


I
INCIDENT REPORT


I
j
I


By~ I
Date


07-08-'13
. I


I
I


. .
·Cz.' .


supp\ement to reportpreparedby David Booker, 'Caretaker Supervisor, ou today" date. ,


Note Upon viewing the video footage, it appears that Mr. Nash was Wielding a knife dJ~ng
the i itial verbal confrontation in the .living room, and may have cut Mr. Okolo o~ the
abdo en prior to the altercation upstairs where Mr. Okolo cut Mr. Nash's face. Caretaker
Supe isor David Booker did not notice any injury to Mr. Okolo but advises that he iwas
foeu ed on taking Mr. Nash to the hospital to seek medical attention and did not realize-that
Mr. ' kola was involved in the altercation. !


;
A co Yof my business card was provided to the Buffalo Police Department so that SGM,:Inc.
can 0 rain a copy of the incident report once it is prepared. I advised the Police Officers!that
we hpve always been able to obtain a copy of the report by providing our staff member's
infOljatiOn to the BPD prior to the filing of the report. · I


Afte~ speaking to the responding officers and being advised by them that it was okay to dlean
up, IIdirected Caretaker Larry Blakely to clean up the blood in the house. I also directed
Care~er Earl Howard to assure that the ministry van is cleaned up, as Mr. Nash bled ori the
passenger seat and surrounding areas on the way to the hospital. . I •


I spJe to SPO Mattingly at 11:30am, who advised that PO Himmelsbach would be comiJ 'g to
"Grabe House" to see the video footage.. I advised that we would provide a copy of the
foota~e if we are able. i


Vide~ footage was shown to officers from the Buffalo Police Department and to J PO
Hi~elsbach at 12:30pm on today's date. Copies of the video footage will be prepared;and
provided to Parole Officer Himmelsbach and to the Buffalo Police Department should they
request it. For future reference, the initial confrontation occurred at 9:148m in ' the living
rooIri; the second incident which resulted in the injury to Mr. Nash, occurred at approximately
9:20:im. '


I
Alyssa M. Gross, Esq.
Corporate General Counsel


I
I
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CI BUFFALO PO
POLICE REPORT


ASSAULT


Camp/aim


13-1840258
Report Date & Time


07/03/2013 09:40


Address ofOCCurrence
1932 BAILEY AV
Status
InvestigatIon Pending
Officers: P3009· HEMPHILL


P3180· GORSKI


DlslJ1ct
IC'
Follow Up By


P3245 •TRIPP


Tract
110
Supl


N


Occ. Date &Time Between BlAnden Between
07/0312013 09:00 07/0312013 09:25


TTMessl TT Entry Date TTCance/#


Rep_Off.: P3009· HEMPHILL
Supervisor:


Type ofPremiss
MUltiple Dwelling


TTCancel Date


LastName
NASH
Address
1932 BAILEY ST
Height Weight Hair Eyes Build


City
BUFFALO


Complexion Glassss


Zip
NY 14211


ScarsIMarlcsITattoos


·/ ;c;limDID receive :', formatJofi onVIctJ.7i'S Rlyhts a."d Services pursuant toNew rorA-State Law No


LastName
OKOLO
Address
1932 BAILEY ST
Height Weight Hair
612- 220


Eyes BuUd
L


City
BUFFALO


Complexion Glassss


Race
Black


State Zip
NY 14211


ScarslMarks/T'attoos


Juvenll8 Arrested
N N


WorlrPhone
716 886-1547


~ • - • • • I .. " , ' ... I • 7,.:' . . " ;


Law


PL
PL


SectJon


120.10-01
120.10-02


CA a DG


F B 1
F B 1


Descrlptlon


ASLT WIINT CAUS SER INJ WIWEAP
ASLT •WIINT CAUS DISFlGJDISMEMB


Report


PR
PR


. ' . ' ~ . ' .
•
~ . : r ' ; 1 , I • \ 1 " J I'" . : , . ~ ", _ ... , , ' ' . : '. ' :.j , I : ~,I : L ~ \ ' :


COMPLT. RPT(S) THAT HE WAS ARGUING WITH THE SUSP A FEW MINUTES EARLIER AND THE
SUSP. LEFT. THE SUSP RTN AND WITHOUT WARNING SLASHED THE COMPLT ACROSS THE FACE
FROM THE COMPLT EAR TO HIS MOUTH WITH AN UNK INSTRUMENT


Officer: P3009· HEMPHILL


Printed Date: 09/03/2013 10:35 AM


Supervisor: •


Paoe: 1


t=.• \..... .' , "'1
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I EXIBI11A:- I
i


State of New York-Executive Department-Division of Parole
I


VIOLATION OF RELEASE REPORT


W rrant Issued: xx No Warrant Issued: _


Name:
NYSID No:
Institut on:
DINN:
DOB:
Offens :
Sente ce:


Nash, Reeseie
082579360
Orleans CF
0783157
3/1/80
CPW 2nd


0-0-0/8-0-0 yrs. with
5-0-0 yrs. PRS


Date Released:
Max. Expiration:
Date of Warrant:
Warrant NO.:
Date Enforced:
Location:
PVU No.:


Delinquency Date:


5/8/13
5/8/18
7/5/13
671894
7/5/13
ECHC


7/3/13


Since his/her release, the above named individual has violated tile
Condit,ons of Release in the following manner:


E 1 io tion of R Ie 8: .
Reesei Nash violated Rule # of the rules governing parole when on 7/3/13 at
approx mately g:20 am, while at 1932 Bailey Ave., Buffalo, New York, he
behav d in a manner as to threaten the safety and well-being of Michael,Okolo
by stri ng him in the abdomen area.


CH R #3 V·ol ti of Ie #1 .10:
Reese e Nash violated Rule #13.10 of the rules governing parole when he failed
to reP3rt immediately to the Buffalo Metro Area Office following his unsuccessful
diSChalge from the Grace House program on 7/3/13.


CHARGE #4 (Yiolatign of Rule #1,3.8>.;,
Reeseie Na.sh violated Rule #13.8 of the rules governing parole when on 7/3/13,
he waf unsuccessfully discharged from the Grace House program for violating
rules ard regulations of t~e Grace House' program.


I •


GHARGE #5 (Violation of Rule #12l;,
Reese~e Nash violated Rule #12 of the rules governing parole when on 7/3/13 at
appro imately 9:20 am, while at 1932 Bailey Ave., Buffalo, New York, he
posse sed a knife/razor which he used to assault Michael Okolo .


I,
. t ...~: • • • • • : ~.::- .. _ .._~_" _~ ~~ ~ # . ~~~.i~~.: ·~t._~" . \ . ~~.~ ~ , ....-- 1I ..,. ,. ~ .,. . .. .~.J~.. ..... '~':.o"'~",·r . 1!"~.,..... _ . _, ' r.; _ ' . : -" 'Y~~~1'~
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FORM 1''J1l11 (IO/Ill STATE OF NEW YOKK
DEPARTMENT OF C:ORREC1"fONS AND COMMUNITY SIJPERVISJON(DOtTS)


NOTICE OF VIOLATION


TO: NASH, REESEIE INST,# 0763157
~ ._--- -- -


NYSID# 08 257 9~6 Q-----+---.-671894W.-\RRANTII _


Time


9:15 AMal
Date


You are charged wuh violming the condiuons of your release In the manner specified on the auached violation of release report.


7/15/13A prelurunary hearing on thesecharges has been scheduled on __-.,....- _ __ a~RIE CO .CORREFTIONAL FACo _
P,lace
i


Should you waive a preliminary hearing or should probablecause be found III this heanng that yuu have violatedany condition of your release in a1 important respecta


linalhellringonthesechargeswillbcheld on 7/23/13 at 9:00 AM atECCF-11581 WALDEN AVE. ALDEN, NY
Dale .---- Time -. Place I


i
In the event that your returnto the State of New York cannot he effected for the hearing as scheduledabove due to circumstances beyond the Depanmenr's cuntrol,you Will
be uflorded a prehminary hearing and final revocation hearing nt such lime lIS you may become avail:I"'e for reiurn on the Depanment's warrant,


You have the right 10 a preliminary and final revocation hearing. A preliminary hearing may be: held to determine whether there is probablefause to believe that yuu
violated one or moreof the conditions of your release in an important respect. At this hearing you ure entitled to appear aad speak on your own h all'; introduce letters and
documents; present witnesses who can give relevant information; and confront and cross-examine adverse witnesses. Proal' of your conviction 0 a crime committedafter
your release shall constitute probable cause for the purpose of the preliminnry hearing. You may be represented by counsel. It is your responribility to obtain counset,
Your waiver of this preliminary hearing is the equivalent to a finding of probable cause.


In the event you are convicted of either a misdemeanor or a felony offense committed while under community supervision and a prehmin,ry hearing has nul been
completed, you will not be entitled to the preliminary hearing on the basis of the new convrction . Any preliminary heanng which may have bee~ scheduled may therefore
be cancelled upon yourconviction lor such misdemeanoror felony. :


I


Followmg the establishment of probablecause, the Board of Parole or Its designee will review your case and may order that you be held for a final reVOCalion hearing.
i


..\t the final revocanon hearing, the presrdingofficer will determine whether there ls n preponderance: of evidence to support each of the charged violations. At this hearing,
you have the right to be represented by counsel; to speak on your own behalf; have the right to introduce letters and documents; present witnes~es who can give relevant
information; and confronl and cross-examine adverse witnesses against you. At this hearing, you also have the nght to present mi'igatinglidence relevant to your
restoration to community supervision.


In the event you are convicted of a felony offense commined while under community supervision and you receive a new indeterminate or dete inate sentence, any fino!
revocation hearing which hlLq been scheduled for you may be cancelled. In such instances, the Board of Parole mny issue a final declaration of de inquency based upon that


~~~~ I
In the event the Board of Parole ISSUes a final declaration of delinquency, you WIll be served with a copy ofthat determination together with a cop>iofthe commitment.


Should you be convictedof a crime ccrnrmtted after your release, if is the mtennon ot the Department of Corrections and Community Supervlsi~ 10 introduceevidence ot
your conviction at the timeof your revocanon hearing.


A request to adjourn euher scheduled hearing should be made in the case ofa preliminary hearing, at least three (3) days, lind 10 the case ofa final hearing, at least seven (71
days prior to the hearing,in writing, to the Incal area office . Requests for adjoumments made at the hearing will only be granted for good CRuse shewn.


alation of ReIC:Q"eiv~d:__. _


'~ature -1l-ili~-- :Date '


.'\11 persons charged WIth 3 violanon are required 10 be prescnt OIl all proceedings regardin)! that violation of community supervision which are authorized by the Board of
Purnle, Any voluntary failure un your part 10 be present at any of these proceedings Rlay r.:~ull in a finding that your Iailure to appear was a voluntary. knowing and
intelligent waiverof your nght to appear. Should such a linding he made, a hcanug in absenue can be held and u final determination be made regarding the charges pending
against you, including, if necessary, a lime assessment because of the violation01community supervrsion,


)<i I DO wish to havea prehminary hearing


. '1\~I,
-------r-l~- ..---- .. -.-- -


------L-Li~~..---.--rI~c







07-08- ' 13 10:56 FROM-Saving Grace Ministr 715-893-0255
-


T-780 P0004/0001 F.706


E:XIBl'r:B


"GRACE HOUSE"
Transitional Residence Program


I


Memorandum
,
I


1'0: PO Hernandez


cc. File
I


From: Charise Cobbs - Supervising Case Manager


Date: July 8, 2013
i


~e: Unsuccessful Discharge


Reeseie Nash entered into the "Grace House" Transitional Residence Program
on May 8, "2913 OnJuly 3, 2013 Mr. Nash was involved in a physical
altercation with fellow "Grace House" resident Michael Okolo. This is a
violation of the "Grace House" guidelines and procedures. Therefore,
effective July 3, 2013. Reeseie Nash was unsuccessfully discharged from the
'iGrace House"Transitional Residence Program.
I
i,


5. [. #: if
7-1 ~-13
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r-780 P0002/0004 F-706
" t-. " ',


E:'X.llbrr ~c, - j


SAVING GRACE MINISTRIES, INC.
"Grace House" Transitional Residence Program


INCIDENT REPORT


By: David Booker, Caretaker Supervisor


Date: July 3, 2013


Re: ReeseieNash I Michael Okolo


At a proximately 9:20 AM today, residentReesie Nash came into the office holding his face
and leedlng, Mr, Nash said, "That blackdude cut me in the face.Of Writer went looking for 11


com ress bofore taking him to tho hospital. Writer called 911 while en routeto the hospital.
At E Me, wrIter spoke with hospltal storf IUJd hospltul police. Wl'lter left Mr. Nash at the
hosP1tal and returned to "Grace House.Of


Mr. 2kOlO left "Grace House" immediately prior to Wtiter taking Mr. Nash to the hospital.
Parole Officer Himmelsbach has requested that if Mr. Okoloreturns to "Grace House," she be
nOti1ed; she would like Mr. Okolo to be directed to report to the City Mission,


Writ9r was told by Mr. Nashthat Mr. Okolohad come into Mr. Nash's roomlate at night for
the prst two nights, Mr. Nash states that he shared that information with his roommate and
appaIcntlYthis led up to thephysical altercation that tookplace.


Resi ents Anthony Davis, Gregory White. Marvin McDougald. and Darnell Frida witnessed
the i itial verbal altercationbetweenMr. Nash and Mr. Okolo in the living room at 1932, as
did "prace House" graduate Salvatore Valle; To Writer's knowledge, no one witnessed the
alter,Rtion in Mr. Nash's bedroom whereMr. Okolo cut Mr. Nash's face. .


Buff~IO Police Officers and Parole Officer Himmelsbach were able to speak with Mr. Davis.
Mr. White, Mr. McDougald, and Mr. Frida werenot at "Grace House" when the BPD andPO
Hinuhelsbach arrived to investigate the incident. PO Himmelsbach has requested that she be
notified immediately when the abovethree residents return. All caretakers havebeen notified:
note at Mr. Frida was due to be discharged from "Grace House" tomorrow. Case Manager
Yin nt Phillips has been advised by Corporate Counsel AlyssaM. Gross, Esq. that Mr. Frida
is no to be dischargeduntil Mr. Frida speaks withPO Himmelsbach.


Davi Booker .
Caretaker Supervisor


I
I
i


I







INCIDENT REPORT


Supp ement.to report prepared by David Booker,CaretakerSupervisor, on today's date.


By: Alyssa M. Gross, Esq., Corporate GeneralCounsel


Date July 3. 2013


Re: Reeseie Nash I Michael Okolo


T-780 P0003/0004 F-i


EXl Brr:c-- 2
SAVING GRACE MINISTRIES, INC.
"Grace House"TransitionalResidence Program


Note Upon viewing the video footage, it appears that Mr. Nash was wielding.a knife during
the i ltlal verbal confrontation in the living room, and may have cut Mr. Okolo on the
abdo nen pilor to tile altercation upstairs where Mr. Okolo cut Mr. Nash's face. Caretaker
Supe isor David Booker did not notice any injury to Mr. Okolo but advises that he was
foeu ed on taking Mr. Nash to the hospital to seek medical attention and did not realize that
Mr. kola was involved in the altercation. .


· 07-08-' '3 10: J5 FROM-Saving Grace Ministr 716-893-0255


, .


: j'


I ~
I


A coPY of my business card was provided to the BuffaloPolice Departmentso that SOM, Inc.
can obtain a copy of the incident report once it is prepared. I advised the Police Officers that
we have always been able to obtain a copy of the report by providing our staff member's
infor atlon to the BPD prior to the filing of the report.


,


Afte speaking to the responding officers and being advisedby them that it was okay to clean
up, I directed Caretaker Larry Blakely to clean up the blood in the house. I also directed
Care' er Earl Howard to assure that the ministry van is cleaned up. as Mr. Nash bled on the
pass gerseat and surrounding areas on the way to the hospital..


I spoke to SPO Mattinglyat 11:30nm, who advisedthat PO Himmelsbach would be coming to
IIGrn e House" to see the video footege, '1 advised that we would provide a copy of the
foota e if we are able.


Vide footage was shown to officers from the Buffalo Police Department and ,to PO
HiITU elsbach at 12:30pm on today's date. Copies of the video footage will be prepared and
pro~ved to Parole Officer Himmelsbach and to the Buffalo Police Department should they
requ t it. For future reference, the initial confrontation occurred at 9:14am in ' the Hving
roo ; the second incident which resulted in the Injury to Mr. Nash, OCCUlTed at approximately


9:


2


°1
m


•


Alys n M. (}ross. Esq.
Corporate General Counsel
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MICHAELA. SIRAGUSA


ERIE COUI'<TY A rrORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


November 13, 2013


M ICHELLE M. PARKER


F IRST ASSISTANT COUNTY ArrORNEY


J ERE MY C. Torn
SECOND ASS ISTANT COUNTY ArrORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Salerno, Daniel D., Estate oj, by Donna
M. Kogut, Individually and as Executrix
v. Town ofHamburg, Village of
Hamburg and County ofErie


Notice of Claim


Donna M. Kogut
4138 Middleham Park
Hamburg, New York 14075


Steven M. Cohen
Hogan Willig
2410 North Forest Road
Getzville, New York 14068


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene.


By: / fv. C~vJL4 Pcv' t~
Michelle M. Parker
First Assistant County Attorney
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STATE OF NEW YORK: COUNTY OF ERIE


In the Matter of the Claim of
NOTICE OF CLAIM


DONNA M. KOGUT, Individually, and as
Executrix of the Estate of
DANIEL D. SALERNO,


Claimant,


TO: TOWN OF HAMBURG
VILLAGE OF HAMBURG
COUNTY OF ERIE


PLEASE TAKE NOTICE the claimant herein hereby makes a claim and demand


against the TOWN OF HAMBURG, VILLAGE OF HAMBURG, and the COUNTY OF ERIE


as follows:


1. The post office address of the Claimant is 4138 Middleham Park, Hamburg, New


York.


2. The attorneys for the Claimant are HOGANWILLIG, whose post office address is


2410 North Forest Road, Suite 301, Amherst, New York 14068 and whose telephone number is


(716) 636-7600.


3. The nature of the claim of DONNA M. KOGUT is for personal injuries, wrongful


death, negligence, serious injury, medical and funeral expenses, economic loss, special damages,


property damage, pre-impact terror, pain and suffering and other damages sustained due to the


negligence, recklessness and/or carelessness of the TOWN OF HAMBURG, and/or its agents,


servants or employees; the VILLAGE OF HAMBURG, and/or its agents, servants or employees;


and the COUNTY OF ERIE, and/or its agents, servants or employees, as set forth below. In


addition, DONNA M. KOGUT asserts a derivative claim herein.


HOGASWILLIG
Attorneys at Law


2410 SORTH FOREST ROAD I SI'ITE 301 I A\IHERST, SEW YORK 14068
Phone: 716.636.7600 I Toll Free: 800.636.5255 I Fax: 716.636.7606 I www.hoganwillig.com
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4. DONNA M. KOGUT is the mother of DANIEL SALERNO, who was killed in a


motorcycle accident on August 11, 2013 at the intersection of Big Tree Road and New York


State Route 62, in the Town of Hamburg, County of Erie, State of New York.


5. DONNA M. KOGUT was appointed as the Executrix of the Estate of DANIEL D.


SALERNO by the Erie County Surrogate's Court, pursuant to a Decree by Barbara Howe,


Surrogate Court Judge, dated September 4,2013. A copy of the letters testamentary is attached


as Exhibit A.


6. The time and place where such claim accrued and the nature of said claim is as


follows: upon information and belief, on August 11,2013, at approximately 2:09 a.m., DANIEL


D. SALERNO was caused to lose control of his motorcycle due to the negligent construction,


design, maintenance, and lighting of the so-called "roundabout" at the intersection of Big Tree


Road and New York State Route 62, resulting in his motorcycle crash and death.


7. Upon information and belief, DANIEL D. SALERNO lost control of his


motorcycle by reason of the negligence, recklessness and/or carelessness of TOWN OF


HAMBURG, VILLAGE OF HAMBURG, and COUNTY OF ERIE, in its maintenance,


construction and design of said roadway which includes, but is not limited to various violations


of the New York State Department of Transportation, OSHA and other State, federal and other


statutes, rules and regulations.


8. That the aforementioned highways were part of the general highway system of the


State of New York, and it was the duty of TOWN OF HAMBURG, VILLAGE OF HAMBURG,


and COUNTY OF ERIE to maintain, construct and supervise them in such a manner that they


would be in a safe condition for public travel.


HOGA!\iWIl!ild~5 1 :
Attorneys at La"


24]0 :'\ORTH FOREST ROAD I Sl'ITE 30] I A'H1ERST. xew YORK ]4068
Phone: 716.636.7600 Toll Free: 800.636.5255 Fax: 716.636.7606 w"",,.hoganwillie.com
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9. Upon information and belief, TOWN OF HAMBURG, its agents, servants,


employees and/or representatives; VILLAGE OF HAMBURG, its agents, servants, employees


and/or representatives; and COUNTY OF ERIE, its agents, servants, employees and/or


representatives, and without any fault or neglect on the part of Mr. Salerno contributing thereto,


did cause the aforementioned accident by failing to keep and maintain said roadway in a safe


condition; failing to properly inspect and maintain said roadway; failing to properly light said


roadway; failing to warn of the existence of the dangerous condition of the roadway; failing to


take the affirmative acts to remove the dangerous condition that the Defendants knew, or should


have known, existed prior to the accident; failing to have sufficient personnel and equipment to


properly inspect and maintain the aforementioned roadway; allowing a known dangerous


condition to exist; failing to properly design, inspect and layout the said roadway; failing to


properly light the said roadway; negligent maintenance, hiring negligent contractors to perform


work on the subject roundabout and the surrounding areas and failure to inspect the work of said


contractors.


10. That as a direct and proximate result of the negligence of TOWN OF


HAMBURG, VILLAGE OF HAMBURG, and COUNTY OF ERIE, its agents, servants and/or


employees, DANIEL D. SALERNO sustained fatal injuries, conscious pain and sufferin~,


medical and funeral bills, property damage, serious injury, pre-impact terror, special damages,


economic loss and death.


11. DONNA M. KOGUT, the mother of DANIEL D. SALERNO, by reason of the


negligence, recklessness and/or carelessness of TOWN OF HAMBURG, VILLAGE OF


HAMBURG, and COUNTY OF ERIE, was deprived of the support, services, companionship


and inheritance of her son and will continue to be so deprived and makes a claim for same.


HOGA,"WlhiW~s I)


Attorneys at Law
2410 ~ORTII FOREST ROAD I 51HE 301 I AMHERST. ~EW YORK 14068


Phone: 716.636.7600 Toll Free : 800.636.5255 Fax: 716.636.7606 www.hnaanwillia.eom


3







12. The Claim is being filed within ninety days after the Claim accrued, as required


by law.


13. Claimant presents this claim to be paid by TOWN OF HAMBURG, VILLAGE


OF HAMBURG and COUNTY OF ERIE.


Dated: November 7,2013
Amherst, New York


Steven M. Cohen, Esq.
HOGANWILLIG, PLLC
Attorneys for Claimant
2410 North Forest Road, Suite 301
Amherst, New York 14068
Telephone: (716) 636-7600


HOGA~Wlli:Ilgltfil! I}


Attornevs at Law
2410 NORT H FOREST ROAD I SLTfE 301 I A:\U1ERST, :\EW YORK 14068


Phone: 716.636.7600 Toll Free : 800.636.5255 Fax: 716.636.7606 www.hoganwillig.com
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STATE OF NEW YORK
COUNTY OF ERIE


VERIFICATION


)
) SS:


DONNA M. KOGUT, individually and as executrix of the estate of DANIEL D.


SALERNO being duly sworn, deposes and says that she is a Claimant in the foregoing claim,


that she has read the foregoing Claim and know the contents thereof; that the same is true to her


knowledge except as to those matters alleged to be upon information and belief as to those


matters, she believe them to be true.


1~h~
DONNA M. KOGUT, individually an as executrix of the estate of DANIEL D. SALERNO


Sw~ to before me this
I day ofNovember, 2013


NOTARY PUBLIC


Steven M. Cohen
Notary Public - State of NewYork


Qualified InErieCounty t)
My Commission expires March 8 ,del


HOGA~WIJ!WJ~7 1J
Attorneys at Law


2410~ORTH FOREST ROAD ' SrITE 301 I AMHERST, ~EW YORK 14068
Phone: 716.636.7600 Toll Free: 800.636.5255 Fax: 716.636.7606 www.hol!anwillil!.enm
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EXHIBIT A







2013-10-14 13;08 daniel kogut 7168264948» P2J3


Certificate' 79440


Surrogate's Cou~ of the State of New York
Ede County File#: ,2013·3463/A


Certificate of Appointment of Executor "


IT IS HEREBY CERTIFIED that Letters for the Estate of the Decedent named below have been granted b~1


this Court, and such Letters are u:1rcvol~ed. arevalic and are in full fares as of this dats.


Name of Dscedent: Daniel 0 Salemo
. ",


Date of Death:


Domicile:


August 11,2013


Erie County


Fiduciary Appointed: Donna M Kogut ' '
4138 Mlddleham Park


, Hamburg NY ,1407~ '.
.. : . ~. ~ ." ~.~..... .


. ', '
. 7...


t '


.. , 'L1m'i~tions: NONE "


"....... - ..... ' , ..
, '


Letters Issued On: September 3, 2013,


Letters Issued: i-srtERS TESTAMENTARY
.'" .;:.::, \', '::~" .~~:'.:~..


-; j ~ : '7. ..:., ,'1,',


..:::<:;~:/ '~~ ,:',::}t


" . ~


.... ., ..


. :,"


and such Letters are unrevoked and in full force as of this date,
o • '~ •••-, .... ',' ,:: M,:",'I~," ....::._,', . • •• " ,.~..


. .~~,"r :~ ~ . /I! . . , • •


: Dated: September 4, 2013, .-, ,,~' 'ltj,TESTIMQNY WHEREOF, the seal cfthe Erie,~unty
Buffalo, New York Surrogate's Court has been affixed.


" . , .'
. . . ~ ~wlnn:ss; 'HDn~rable a~rbara 'Howe;; j.udge of the"


'Erfe'CountySurrogate'. 'CO'.IJt~ ... ", " .. '


~ " '~, , '8~.L...... ~ ,;, , .. ,,', -yr-' .;"""


, Joseph A. ShiffJett,:Chlef Clerk
, " .. : El!le.countY,~urrogate'8 'Court


This Certificate is Not Valid Without the Raised Seal of the Ene' County sur~gatels Court
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MICHAEL A. SIRAGl:SA


ERIE COUNTY A TIORNEY


Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Graber:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


November 13,2013


MICHELLEM. PARKER


FIRST ASSISTANT COUNTY ATIORNEY


JEREMY C. T OTH


SECOND ASSISTANT COUNTY A TIORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Bailey, Vondlyn R. v. County ofErie


Notice of Claim


Vondlyn R. Bailey
DIN 10G0291
Albion Correctional Facility
3595 State School Road
Albion, New York 14411-9399


Claimant is proceeding pro se.


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By: t ) \fi cd. ~kh. fJc-.-/K
IMichelle M. Parker
First Assistant County Attorney


MMP:dld
Ene ,
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I. 'r . 1 .\ ' f . '? i2 - . ..,. I ;
", I f ' / , ~/ ,-\ l_. l ·~ 1"..t!.[ )/~ { t- t toO' .


,,) Petitioner, ,,)


-against-


The County of 0 21.~
Respondent,


Notice of Claim


PLEASE TAKE NOTICE, that pursuant to Section 50(e) of the General


Municipal Law, the undersigned 1.0F.JDULeJ 'R~n..£. \...\ ,intends to file a claim against the
rro ;r: ::J ~


County of eJU t: .


The post office address of the claimant is: Albion Correctional Facility 3595 State


School Road, Albion, NY 14411.


The claimant is submitting this notice of claim pro se.


The nature of the claim is as follows:


The time when, the place where, and the manner in which the claim arose are as follows:


The claim arose on la..1 14113 at El~.l6. CoUt.J·,'J ~OLDiNto ~:TeK


when the following events occurred: ! t,4./,q.S G!V~Af -rH-£ iU;:j) iQ..rn c N
~iS~r..iCi? l~\..~ . ..~rhc=.·t-t /-~A0$..~U l~ ::C._S~E~L uP (tVl~ [\'\O~;T'H ,-n\<.f(:oV~11 tt01..JE\'c..
~\tGf\'N ~ s.'~l. r i::C~N). I u... n-S f(.r;;;f'1 A--/ e,z,c '-'",,:-..rr:'1 f:kn..Dn¥'~ CEtV'rEf!.. \-<IK 1- DA.,-\.s'* lJ,)"''S, -mEN 'l1~r" l--'sfE:.K..E\:) ·~ §~l~e(lUI-J'T~S-~\~~~~\G!~::'':"t~~r:.~ ~vwl.f Bc~~ ..,


5-m-~T€'D 'To $rl()TDa.~N \ tNA-:::. ~c)-J 1 T:C "\~E:. l-\:6~rt \ ,,'- J)Cl;,..ft-t;~t: I tl..!e'~\J1
1 ' c..oN c::. "· IO \:; 'S AND l Wc::jK.~ l)f I!'o,j \eU.,


l,; N ~As a result of the incident, the damages or injuries sustained by the claimant are as


follows: 'vU£. \~HT ~OSS I »'f'~'C.ULT~ 'SV~\l~LL.GWlNbJ5iOJ.l,tAeH t>t1INSj


CL"~s-rAN\ 1>1ri1"HEttRA.
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,. -'


•. .


State ofNew York
8S.:


County of


'Vr.'J1I f; l.t Lf- ; ';5 /;I ;J =- Ci , being duly sworn, deposes and says, I am the
'j , :


claimant herein named; I have read the' foregoing notice of intention to file a claim against the


County of U 16 ,and know its contents; the same is true to my own


knowledge, except as to those matters stated to be alleged on information and belief, and as to


those matters, I believe it to be true.


. J ' ~n
~rx;.ttet'1~ (ov...J!.QA


• I I,Claimant I"


Sworn to before me
~ 'eft P\i'.- cae: ;1 .J ";(this---L.:dayof ~:'Vf;:'j""1j~~20~.


;~vd,{l
Notary Public /


~O'SERT 0 Li I\lDNER JR
I'!JiARV PUBLIC,STATE OF NE\'\' YORK


NO OiLI612C359
:lUALlF:EO :N~IA~J'.?A COUNT'f(e


C~mlssIQn Explms December 20.20_





