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MICUAEL A, SIRAGUSA
ERIE COUNTY ATTORNEY

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

COUNTY EXECUTIVE
DEPARTMENT OF LAW

July 28, 2014

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Petitioner:

Petitioner’s Attorney:

Zalocha, Mark D. v. Ricky T. Donovan,
Sr., Ralph M. Mohr and Dennis E.
Ward

Order to Show Cause

Mark D. Zalocha
95 Kamper Avenue
Buffalo, New York 14210

Connors & Vilardo, LLP
1000 Liberty Building
424 Main Street

Buffalo, New York 14202

Should you have any questions, please call.

JCT:dIld
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: L M/ ?;%

Jeremy C. Tot
S¢cond Assistant County Attorney
jeremy.toth@erie.gov

U3 FRANKEIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 838-2200 = WW W .ERIE.GIOV





At a Special Term of the Supreme Court
held in and for the County of Erie, at the
Courthouse, in the City of Buffalo, New
York on the 24th day of July, 2014.

PRESENT: HON.“Jracey A &nn/ﬂer%
STATE OF NEW YORK

SUPREME COURT : COUNTY OF ERIE

In the Matter of the Application of

MARK D. ZALOCHA, FIL= EAER: NS
95 Kamper Avenue ACTIONS & PRCCEEDINGS ERIE EDU"# gg‘? nt
Buffalo, New York 14210, Objector, T i1 000158 "
Petitioner,
ERIE cou
-ve- CLERK'S OFAggE

RICKY T. DONOVAN, SR.,
Putative Candidate for Independence Party
for New York State Senate, 63rd District,

329 North Ogden Street, ORDER TO SHOW CAUSE
Buffalo, New York 14206;

and Index No. 2014-_0v2 |2 §
RALPH M. MOHR and )
DENNIS E. WARD, as Commissioners @

of Elections and Constituting the
Erie County Board of Elections
134 West Eagle Street

Buffalo, New York 14202,

Respondents,

For an Order Pursuant to the Election Law
Declaring Insufficient, Defective, Invalid, Null
and Void, the Independence Party Designating
Petition of Respondent Candidate for New
York Senate, 63rd District, County of Erie,
State of New York for the Party Primary
Election to Be Held on September 9, 2014;

And to Enjoin, Restrain and Prohibit the Erie
County Board of Elections from Printing and

' Placing the Name of Said Candidate Upon the

. Official Ballot of Such Primary Election.

NerEF RS






Upon the annexed Verified Petition of Mark D. Zalocha, Petitioner, sworn to
on the 24th day of July, 2014, with exhibits, it is hereby
ORDERED, that the Respondents herein show cause before this Court, Hon.

Tfaftea! A: Bappisker |, 3.8.C., at a Special Term, Part _}_{, thereof, to be held

at wﬁ 174 in the City of Buffalo, County of Erie,
State of New York, on the 3| 6‘tday of mt, 2014, at /p%., or as soon

thereafter as counsel can be heard, why an order should not be made entered

herein:

1. Declaring insufficient, defective, invalid, m{ll and void the
Independence Party Designating Petition of Respondent, Ricky T. Donovan, Sr.,
Putative Candidate for Independence Party for New York State Senate, 63rd
Distﬁct, which purports to name the Respondent as a candidate for the
Independence Party for New York State Senate, 63rd District, County of Erie,
State of New York for the Independence Party Primary Election to be held on
September 9, 2014

2. Enjoining, restraining and prohibiting the Respondents, Ralph M.
Mohr and Dennis E. Ward, as Commissioners of Elections and Constituting the
Erie County Board of Elections, from printing and placing on the official ballot the
name of Respondent, Ricky T. Donovan, Sr., as an Independence Party Candidate
for New York State Senate, 63rd District, County of Erie, State of New York for the
Independence Party Primary Election to be held on September 9, 2014, and why
the petitioner should not have such other and further relief as to this Court may

deem just and proper; and it is further






ORDERED, that the Respondent, Ralph M. Mohr and Dennis E. Ward, as
Commissioners of Elections and Constituting the Erie County Board of Elections,
be and they are hereby ordered and directed to produce upon the return date and
hearing related to this Order to Show Cause the originals of (a) the aforesaid
Independence Party Designating Petition of Respondent, Ricky T. Donovan, Sr.,
Putative Candidate for Independence Party for New York State Senate, 63rd
District, County of Erie, State of New York for the Independence Party Primary
Election to be held on September 9, 2014; (b) the General Objections filed against
his Independence Party Designating Petitions; (c) the Specific Objections filed
against his Independence Party Designating Petition; and (d) any written decision
rendered in regard to such objections, and it is further

ORDERED, that sufficient reason appearing therefore, leave is granted
to the Petitioner to submit upon the return date related to this Order to Show
Cause and the argument thereof such additional proof, exhibits and other evidence
as may be necessary, and it is further

ORDERED, that service of a copy of this Order to Show Cause, together
with a copy of the verified petition with exhibits upon which it is granted, upon (a)
the Respondents, Ralph M. Mohr and Dennis E. Ward, Commissioners of Elections
and Constituting the Erie County Board of Elections, be made by leaving a copy of
said papers with a person of suitable age and discretion (including but not limited
to personal service upon the respondent(s)), at the Office of the Erie County Board
of Elections, County of Erie, State of New York on the 24th day of July, 2014; and

(b) the Respondent, Ricky T. Donovan, Sr. (1) by personally serving him on the
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1‘, 94th day of July, 2014; or (2) by leaving in a conspicuous place a copy of the said

Ei Order to Show Cause and a copy of the verified petition with exhibits upon which it
|

l

\l is granted outside the outer or other door of the residence of said Respondent
i

'
i
1

candidate, at the address as it appears on the Independence Party Designating

Petition of said Respondent candidate on the 24th day of July, 2014; or (3) by

i
i
l{ leaving a copy of said papers with a person of suitable age and discretion at that
E} address on the 24th day of July, 2014; and that such service as herein provided
shall be and constitute due, timely and sufficient notice to the respondents herein,
and it is further

ORDERED, that service of any answering papers of Respondents be

received by the Court and served upon the offices of Connors & Vilardo, LLP,

attorneys for Petitioner, at 1000 Liberty Building, 424 Main Street, Buffalo, New

York 14202, at or before 5:00 p.m. the day before the return date related to this

Order to Show Cause.
Hon. Timothy J. walker, J.C.C.
Acting Supreme Court Justice
I/F‘ID Hon.7 \ ﬂawﬂ: ﬂ ' BﬁJAﬂ‘*—LL J.S.C.
ENTER.

GRANTED

JuL 24 20
'7/)1- [’/"'71--7\_”1-4"

AT TH . (ONNERS
couvxr CLERK







MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEReMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

July 28, 2014

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Manna, Cynthia A. and Mark A. v. Erie
County Board of Elections, Ralph M.
Mohr, Dennis E. Ward and Judith E.

Colby
Document Received: Order to Show Cause
Name of Petitioners: Cynthia and Mark Manna
Petitioners’ Attorney: James Ostrowski, Esq.

63 Newport Avenue
Buffalo, New York 14216

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

_—

DAl

Jerenqy C.Toth "~/

cond Assistant County Attorney
jeremy.toth@erie.gov

By:

JCT:dld
Enc.

95 FRANKLIN STREFT, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 858-2200) = WWW.I KIE.GOV





At a Special Term of the Supreme Court
held in and for the County of Erie, at the

Courthouse in the City of Buﬂ'alo: New
York, on the 28th day of July, 2014

J . Mi
PRESENT: OHN A. MICHALEK, J.S.C

PAID
CHECK.—CASH

Matter of CYNTHIA A. MANNA and
MARK A. MANNA,

JUL 28 2014

|E COUNTY
CEERK’S OFFICE
Petitioners, Index No.2014- {3
-aga_inst.

ORDER TO SHOW CAUSE
ERIE COUNTY BOARD OF ELECTIONS,

RALPH M. MOHR, As Commissioner of the Erie County Board of Electlons, ﬁ
DENNIS E. WARD, as Commissioner of the Erie County Board of Electlons,
JUDITH E. COLBY, Objector,

., ‘&
Respondents.

duly verified the 28™ day of July, 2014, and the affidavit of Joel Brinson, sworn to on J?l@ gt
014, it is hereby

ORDERED that the Respondents herein show cause before this Court at a Special Term,
QD\WW| cath 1 FHewr
Part L5 to be held at 2 Wl an- M%b. my HPH City of Buffalo, on the "1 A~

day of August, 2014, at Q%O o'clock in the-{)(% of that day, or as soon thereafter as

counsel can be heard, why an order should not be made and entered herein
L.

Directing the respondents to validate the Democratic designating petition of the

petitioners for the office of Member of the County Committee, Ton of Amherst, District 11
Democratic Party.

P

Py

@

2. Overturning the ruling of the Erie County Board of Elections and 'r'n;

- . Thic paper received at the =
Commissioners, dated July 22, 2014 in allrespects Crie County Board of Election’s Otﬁce?
From z

1 Onthe ___ dayof 20 _ &

At am/pm @

UV

Sionature of BOE Emuplovee






3. Granting all other, further, and/or alternative relief as it deems just and proper.

Sufficient cause appearing therefore, leave is hereby granted to the petitioner to submit
upon the return day of this Order to Show Cause, and on the argument and hearing thereof, such
additional affidavits, exhibits and other proof as may be necessary, and it is further

ORDERED that the respondent Board and respondent Commissioners produce in Court
all original papers (or certified copies) related to this proceeding including their determination,
any and all staff worksheets the determination is based on, the original objections and the
designating petition.

ORDERED that good and sufficient service shall be had herein by the service of a copy
of this Order to Show Cause together with the Petition and supporting p'aperS upon which it was
granted by the following:

1. Upon the ERIE COUNTY BOARD OF ELECTIONS and Commissioners MOHR

and WARD, by delivering a copy for each of them to the Board of Elections by 5:00
p-m. on July 28, 2014.
2. Upon JUDITH E. COLBY:
a. by personal delivery or delivery to a person of suitable age and discretion at her
residence on or before July 28, 2014;
or
b. if, after two attempts to serve the respondent or a person of suitable age and

discretion at her residence, by affixing a copy to the door at her address, 63

Charlestown Rd., Amherst, New York, by 8:00 p.m., on July 28, 2014; m
W"fﬂ A0 seved gn Cooan s

W H Q.
CRANTED st Lol

wosgh
BY LOVASE ENSER

COURY CLERK






SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

Matter of CYNTHIA A. MANNA and
MARK A. MANNA,

Petitioners, Index No.2014- Y26
-agaj_nst.
VERIFIED PETITION

ERIE COUNTY BOARD OF ELECTIONS,

RALPH M. MOHR, As Commissioner of the Erie County Board of Elections,
DENNIS E. WARD, as Commissioner of the Erie County Board of Elections,
JUDITH E. COLBY, Objector,

Respondents.

The Petitioners CYNTHIA A. MANNA and MARK A. MANNA, by their aﬁomey,
JAMES OSTROWSKI, for their verified petition, allege as follows:

1. This is a special proceeding pursuant to Election Law Section 16-102 seeking an
order compelling respondents to validate the Democratic designating petition of the
petitioners for election to Erie County Democratic Committge Member from the
Town of Amberst, Election District 11 at the September 9, 2014 primary election.

2 This proceeding is being timely filed within the time limits set forth in Article 16 of
the Election Law.

3. Petitioners CYNTHIA A. MANN and MARK A. MANNA reside at 52 Charleston
Rd., Amherst, New York.

4, Petitioners appeared on the same designating petition which was timely filed with the

Erie County Board of Elections.





10.

11.

12.

13.

14.

15.

16.

17.

18.

The Erie County Board of Elections is the agency charged with administering
elections and petitions concerning County Committee Member.

The Board consists of the following Commissioners: RALPH M. MOHR and
DENNIS E. WARD.

JUDITH E. COLBY filed objections to the petition.

She resides at 63 Charleston Rd., Amherst, New York.

The Board of Elections ruled the petition invalid on July 22, 2014. See Exhibit “A”.
The Board found that the Petition contained 21 valid signatures.

The law requires 22 valid signatures for the office of Committee Member in the 11%
District.

The Board’s determination is erroneous and invalid for the following reasons.

The Board sustained an objection to page two of the petition containing 20 signatures
due to failure to initial modifications to the witness statement.

However, on information and belief, in the absence of fraud or other misconduct,
such alleged and minor alteration should not invalidate the petition.

Also, we contend that the alleged alterations are not of the type to even require being
initialed.

In any event, we request an opportunity to present testimony from the witness to
explain the nature of the alterations.

On information and belief, the petition substantially complies with the Election Law
and should be validated in the absence of any indication of fraud.

If this Court rules that the witness statement substantially complies with the statute,

the petitioner will have enough valid signatures to qualify for ballot status.





Wherefore, we respectfully request that the Court;
1. grant the relief requested in the attached order to show cause;
2. order the respondents to validate the designating petition and place petitioner on
the primary election ballot; and
3. grant such other and further relief as the Court deems proper.

Dated: Buffalo, New York w

July 28, 2014 ya
&MES OSTROWSKI
ttorney for Petitioners

CYNTHIA A. MANNA
MARK A. MANNA
63 Newport Ave.
Buffalo, New York 14216
(716) 435-8918
Jameso@apollo3.com






VERIFICATION
STATEOF NEW YORK )
COUNTY OF ERIE ;ss
MARK A. MANNA, being duly swom, deposes and says that he is a petitioner in the
within proceeding; that deponent has read the foregoing petition and knows the contents thereof:
that the same is true to his own knowledge, except as to those matters therein stated to be alleged

upon information and belief and that, as to those matters, he believes them to be true.

Mk 11% (s

Subscribed and sworn to before
me this 23" day of July 28, 2014

°.
J STROWSKI
N blic
fied in Erie County

My Commission Expires 7/5/15





NOTICE OF DETERMINATION
BOARD OF ELECTIONS, COUNTY OF ERIE, STATE OF NEW YORK
(Pursuant To §6-154(3) of the Election Law)

Name and Address of Candidate: Name and Address of Objector:

Cynthia Manna Mark Manna Judith E Colby

52 Charlestown Rd 82 Charlestown Rd 63 Charlestown Rd

Ambherst NY 142268 Amherst NY 14228 Amherst Ny 14226
Petition Being Objected To: Member of County Committes Amherst District 11

Party: Democratic Board Employess Assigned to Raview: JWITG

Number of Signatures Required: 22 Petition No.: 25-2158

Date General Objection Fllad/Postmarked: TH4 Date Specifications Filed/Postmarked: 7/14

UPON EXAMINATION WE REPORT THE FOLLOWING:

1A without proper date of signing eeeressenesasessntenstneinonernraearesssans
2A. dabdpdorbﬁmtdayforslgnlng ....................................................... -
3A.  dated prior to preceding dats(s) listed on petition  ............. .

4A. dated after date set forth in tffidavit of subscribing witness
5A. of persons whose signatures are not identifiable  .....
B6A. of persons with unidentifiable or missing givenname = ... e
7A. of persons with initials not identifiable with register @ ........ .

8A. of persons whose names are hand printed  .............
9A.  of persons with incomplete or no residence address set forth  ...........
10A. of persons not registered at address set forth in petition
11A dmmmmmammmmmamaddmutfom
12A. of persons who do notreside in poliical UNIt ..ottt rersstet e s resne e s ss s eaens
13A, ofpersonswithnoftownorcty Setforth i ters st aeesntne s s snenessnseneasesans
14A. of persons noi registered infownorcityag setfoth ... ¥

15A. of persons who witnessed own signature
16A. ofpeuonsmsignedpebﬁonfwoﬂicoonsameoreamerdm

17A. of persons who are not enrolled in political party making designation
18A. of persons writteninlead pencil = ....cceeeerneieriiecnnienieeenienceennnens
19A. of persons who fall to initial modifications of the date or signature

99A. Tines invaildated on the basis of mudlipie “A° type objections {Board-use only}

P7A\y





Subscribing Witness - Signatures Voided by Invalidity of Witness Statsment:

1B.

2B. who is not enrolied in political party making designation ~~ ..................... 28.

38.  who is not otherwise Giialified 0 GIrCUIAtE hE PEIION .eeoveeeeceenecemeeeens oo oo as.

48. who fails to set forth comect residence address 4B, .

§B. mmwwmmmdmmm 58.

6B. who falls to set forth a proper dats of signing . 68B.

7B. mbmmwmwywmam ................ 7B.

8B.  of notary public or commissioner of deeds who fails to set forth official tite ~.......................... 8B.

88. who fails to initial modifications ed 98. 20

o8 __ .. 10B.

" A — - 118,
Recapitulstion: ‘
Twmmmonl’_eﬂﬂon: 41
Less Total Invalid Signatures: 20
Total Remaining Valid Signatures: 21

Findings of Other Objections Raised: '

who is not a registered voter

/s

Potition Is Qualified , ‘/
v Petition Is Rejectsd (}
. vohlb:f:|.-c|-

e N
ommissiger Beanils E-Ward A\rH
petition <R
T

Date: .lm-q 23 20\

.

votes to: a'(.af petition

Ravised May 16, 2007






SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

Matter of CYNTHIA A. MANNA and
MARK A. MANNA,

Petitioners, Index No.2014-
-against- '
AFFIDAVIT OF JOEL BRINSON

ERIE COUNTY BOARD OF ELECTIONS,

RALPH M. MOHR, As Commissioner of the Erie County Board of Elections,
DENNIS E. WARD, as Commissioner of the Erie County Board of Elections,
JUDITH E. COLBY, Objector,

Respondents.

STATE OF NEW YORK

)
) ss.:
COUNTY OF ERIE )

JOEL BRINSON, being duly sworn, deposes and states:

1. T am the witness who carried page two of the petitioners’ designating petition in this
matter.

2. Thave reviewed the petition with respect to alterations in the statement of witness.

3. With respect to the alteration after “name of witness,” I started out signing the form and
then realized that I should print my name so I crossed out the partial signature.

4. With respect to the alteration of the date, I initially wrote a “6” for June by mistake,
realized it was in fact July, then traced over the “6” with a “7” for July.

5. 1did in fact sign the statement of witness on July 9, 2014.





6. I did not write “TTON” under “WITNESS IDENTIFICATION INFORMATION,”

however, I do indeed reside in the Town of Tonawanda.

20 o Aoy

7. Finally, I did in fact witness the twenty signatures on pag

Subscribed and sworn to before
me this 23™ day of July 28, 2014

My Commission Expires 7/5/15
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COUNTY OF ERIE MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
JEREMY C. TOTH
COUNTY EXECUTIVE
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

MICHAEL A. SIRAGUSA

July 30, 2014

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Quinn, Michael and Kumiega, Mark W,
v. Erie County Board of Elections,
Ralph M. Mohr, Dennis E. Ward and
Anthony Todorov

Document Received: Order to Show Cause
Name of Petitioners: Michael Quinn, Mark W. Kumiega
Petitioners’ Attorney: James Ostrowski, Esq.

63 Newport Avenue
Buffalo, New York 14216

Should you have any questions, please call.
Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

7 emy C. Poth 4
S d Assistant County Attorney
jeremy.toth@erie.gov

JCT:dld
Enc.

OS5 FRANKIIN STREET. ROOM 1634, BUFFALO. NEW YORK 14202 —~ PHONE: (716) $38-2200 - WWW.ERILLGOV
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L( >S3 /p At a Special Term of the Supreme Court
3 r held in and for the County of Erie, at the
)2(:(}& Courthouse in the City of Buffalo, New

=~
widN)

ployee York, on the 29th day of July, 2014.
l:ng yc. _.,[ va; y y
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Matter of MICHAEL P. QUINN
MARK W. KUMIEGA,

Petitioners, Index No.2014- Z ﬂ[o
-against.
ORDER TO SHOW CAUSE
ERIE COUNTY BOARD OF ELECTIONS, F i
RALPH M. MOHR, As Commissioner of the Erie County Board of Elections, é
DENNIS E. WARD, as Commissioner of the Erie County Board of Elections, _ @7 @
ANTHONY TODOROV, Objector, J(/Z 2
Respondents. Cir) R o
\/{’;" 2 O/ /a
i é). \\.4 '/ 7.),
Upon the annexed Verified Petition of MICHAEL P. QUINN, JR. and MARK W, 4 CE

KUMIEGA, duly verified the 29" day of July, 2014, and the affidavit of MARK WW.

KUMIEGA, sworn to on July 24, 2014, it is hereby

ORDERED that the Respondents herein show cause before this Court at a Special Term, §§ g g;
4 s, e
Part A, to be held atd> (e A5, in the City of Buffalo, on the z_th day of August, 2014, S%E %U
. Cd =t = =,
at 935 Qg,m ., or as soon thereafter as counsel can be heard, why an order should not be made c%ﬁ -
X s
and entered herein: Rf
[<¥]

1. Directing the respondents to validate the Democratic designating petition of the
petitioners for the party position of Democratic Party County Committee Member, Hamburg,

District 11.

2. Overturning the ruling of the Erie County Board of Elections and

Commissioners, dated July 25, 2014 in all respects;

3. Granting all other, further, and/or alternative relief as it deems just and proper.

1

Nt A OA





Sufficient cause appearing therefore, leave is hereby granted to the petitioner to submit
upon the return day of this Order to Show Cause, and on the argument and hearing thereof, such
additional affidavits, exhibits and other proof as may be necessary, and it is further

ORDERED that the respondent Board and respondent Commissioners produce in Court
all original papers (or certified copies) related to this proceeding including their determination,
any and all staff worksheets the determination is based on, the original objections and the
designating petition.

ORDERED that good and sufficient service shall be had herein by the service of a copy
of this Order to Show Cause together with the Petition and supporting papers upon which it was
granted by the following:

1. Upon fhe ERIE COUNTY BOARD OF ELECTIONS and Commissioners MOHR

and WARD, by delivering a copy for each of them to the Board of Elections by 5:00
p-m. on July 29, 2014.
2. Upon ANTHONY TODOROV, by personal delivery on or before July 30, 2014;
or
[by affixing a copy to the door at his residence, 3954 Nottingham Terr, Hamburg, NY 14075, by
9:00 p.m. on July 29, 2014,
and
by mailing him a copy by U. S. Express Mail to the residence address listed on his specific
objections, 3954 Nottingham Terr, Hamburg, NY 14075, said mailing to be delivered to the Post

Office by 7:00 p.m. on July 29, 2014.] L2

£ 21
CE OF THE SUPREME COURT
GRANTED o . s
M. WILLIAM BOLLER, | S.C. 0/ 6 Hon Chrei (fople
JUL 29 2014
. 2
5 ROBERT ADAMSKI

COURT CLERK





SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

Matter of MICHAEL P. QUINN
MARK W. KUMIEGA,

Petitioners, Index No.2014- /2 2
-against-
VERIFIED PETITION

ERIE COUNTY BOARD OF ELECTIONS,

RALPH M. MOHR, As Commissioner of the Erie County Board of Elections,
DENNIS E. WARD, as Commissioner of the Erie County Board of Elections,
ANTHONY TODOROYV, Objector,

Respondents.

The Petitioners MICHAEL P. QUINN, JR., and MARK W. KUMIEGA, by their
attorney, JAMES OSTROWSK], for their verified petition, allege as follows:

1. This is a special proceeding pursuant to Election Law Section 16-102 seeking an order
compelling respondents to validate the Democratic designating petition of the
petitioners for election to the party position of Democratic Party County Committee
Member, Hamburg, District 11 at the September 9, 2014 primary election.

2, This proceeding is being timely filed within the time limits set forth in Article 16 of
the Election Law.

3. Petitioner MICHAEL P. QUINN, JR resides at 5573 Truscott Terr, Hamburg, New
York.

4, Petitioner MARK . KUMIEGA resides at 6346 White Oak Way, Hamburg, New
York.

5. Petitioners appeared on the same designating petition which was timely filed with the

Erie County Board of Elections.





10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

The Erie County Board of Elections is the agency charged with administering
elections and petitions concerning County Committee Member.

The Board consists of the following Commissioners: RALPH M. MOHR and
DENNIS E. WARD.

ANTHONY TODOROV filed objection to the petition.

He resides at 3954 Nottingham Terr, Hamburg, New York, 14075.

The Board of Elections ruled the petition invalid on July 25,2014. See Exhibit “A”.
The Board found that the Petition contained 25 valid signatures.

The law requires 31 valid signatures for the party position of committeeman.

The Board’s determination is erroneous and invalid for the following reasons.

The Board struck 25 signatures due to alleged witness errors involving Mark
Kumiega.

On information and belief, Mr. Kumiega inadvertently stated the date of the petition
as “6/7” when he meant July 6.

Hi%affidavit f’attached.

In the absence of any indication of fraud or misconduct, those signatures should be
validated by the Court upon de novo review.

The petition substantially complies with the Election Law and should be validated in
the absence of any indication of fraud.

Thus, if this Court rules that the witness statement substantially complies with the
statute, the petitioners will have enough valid signatures to qualify for ballot status.

The Court, upon review of the records, should validate such signatures.

Wherefore, we respectfully request that the Court;

1. grant the relief requested in the attached order to show cause;

4





2. order the respondents to validate the designating petition and place petitioner on
the primary election ballot; and

3. grant such other and further relief as the Court deems proper.
Dated: Buffalo, New York Q’O
July 29, 2014 .

AMBS OSTROWSKI
& ey for Petitioners
VIICHAEL P. QUINN, JR.

MARK W. KUMIEGA

63 Newport Ave.

Buffalo, New York 14216
(716) 435-8918
Jameso@apollo3.com






VERIFICATION

STATE OF NEW YORK

)
) ss.:
COUNTY OF ERIE )

ﬂic]ﬂ g-e.\ ( Q, 1\ being duly swomn, deposes and says that he is petitioner in the

within proceeding; that deponent has read the foregoing petition and knows the contents thereof;
that the same is true to his own knowledge, except as to those matters therein stated to be alleged

upon information and belief and that, as to those matters, he believes them to be true.

oW S

Subscribed and sworn to before
me this 29" day of July, 2014

\%e

J OS.TROWSKI
Public
fied in Erie County

My Commission Expires 7/5/15






NOTICE OF DETERMINATION
BOARD OF ELECTIONS, COUNTY OF ERIE, STATE OF NEW YORK
(Pursuant To §6-1 54(3) of the Election Law)

Name and Address of Candidate: Name and Address of Objector:

Michael P Quinn Jr Mark W Kumiega Anthony Todorov

5573 Truscott Terr 6346 white Oak Way 3954 Nottingham Terr

Lakeview NY 14085 Lakeview NY 14085 Hamburg NY 14075

Petition Being Objected To: Member of County Committee Hamburg District 11

Party: Democratic ] Board Empioyses Assigned to Review: DM/EM

Number of Signatures Required: . 31 Petition No.: 25-1024

Date General Objection Filed/Postmarked: 7-16/7-14 Date Specifications Flled/Postmarked: 7.2

UPON EXAMINATION WE REPORT THE FOLLOWING: . ' .-

Slgmmm-lnvuwatedonaUnoby-LmBuh: o
1A. .wm\ompmperdatoofslgmng ..........................................................................................

2A.  dated prior to first dayforsigning ... T

3A. dated prior to preceding date(s) listed on petiion ...,

4A. datedaﬂerdatesetfom\hamdavnofsubsaiblngwim

5A. of persons whose SIgnatures are not identifisble .........................oo

6A. of persomwimunidenﬂﬁableormissm given name
7A.  of persons with wﬁalsnotldenﬂﬂablewilester
8A. ofpersonsmsenamesarahandpﬁnted ...........................................
9A. ofpersonswlﬂﬂneomplete or no residence address set forth
10A. ofpemnsmtraglstemdataddmssselfommpeﬂﬂon ............................
11A. ofpemomudlhmalllngaddmssraﬂmhamesldenceaddmsatfoﬂh
12A. ofpemnswhodomtmldeinpoﬁﬁeelunn .................................................................................
13A. ofpemnswithmlnwnoreityaetfoﬂh .................................................................................
14A, olpemonsmtraglstemdlntownordlyassetfom .................................................................
15A. ofpemommvﬂmownslgnm .............................................

16A. ofpersonsvdnoalgnedpeﬂﬁonforofﬂceonsameoreaﬂlerdate

17A. ofpersonswhoarenotemolladhponﬁalpanymaklngdeslgnaﬂon

18A. ofpersonswrmenlnlaadpendl ....................................................
19A.  of persons who fall to initial modifications of the date or signature

99A. lines invalidated on the basis of multiple *A® type objections (Board use only)






Subscribing Witness - Signatures Voided by Invalidity of Witness Statement:
1B. whoisnota registeredvoter

2B.  who is not enrolled in political party making designation
38. whois not otherwise qualified to circulate the petition

4B, M‘ofaibtosetfom\conadmldeneenddna

5B, whofallslosaﬁomlconedmberofslgmuass

68. whofaﬂstosetforlhapmperdateofslgmng

7B. " who is not identified byeonaddtyorbwn.oreounty

88.  of notary public or commissioner of deeds who

9B. who fails to Initial MOJMCAUONS ..o

108.

11B.

indings of Other Objections Raised:

Total Actual Signatures on Petition:
Less Total Invaiid Signatures;
Total Remaining Valid Signatures:

I RTTI

Petition is Quaiified
v Petition is Rejected

Date: MH 28 Zoly

DETERMINATION

Commissioner is E. Ward
votes to: ¢ ‘d" petition

m%‘i‘n.m M. Mohr

votes to: rq."“f petition

Revised May 16, 2007





AFFIDAVIT

STATEOF NEW YORK )
COUNTY OF ERIE ) ss.:
TOWN OF HAMBURG )

Mark W. Kumiega, being duly sworn, deposes and says:

1. I reside at 6346 White Oak Way, Lakeview, New York 14085. (Town of
Hamburg)

2. In the month of June I solicited 50 signatures in order to qualify myself and
Michael P. Quinn, Jr. as candidates for Democratic Party County Committee in the 11" Election
District, Town of Hamburg, County of Erie, and State of New York.

3. I solicited two (2) petition sheets with twenty-five (25) signatures on each sheet.

4, On July 6, 2014 I signed the witness statements on both petition sheets, but
accidentally transcribed the date as 6/7 onto one of the petition sheets instead of 7/6.

5. This was a mere typographical error, and not an attempt of any fraud.

Subscribed and sworn to before me
this Q¥ day of July, 2014.

.
~

OTARY PUBLIC






MICIIAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

COUNTY OF ERIE

MARK C. POLONCARZ

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

COUNTY EXECUTIVE
DEPARTMENT OF LAW

July 31, 2014

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Noe, David as Administrator of the
Estate of Noe, Jacob T., infant-
decedent, v. County of Erie, Erie
County Medical Center Corporation
and Erie County Department of Social
Services

Notice of Claim

David Noe
101 Bakos Boulevard, No. 212
Buffalo, New York 14211

J. Michael Hayes, Esq.
69 Delaware Avenue, Suite 1111
Buffalo, New York 14202

Should you have any questions, please call.

MMP:did
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: _ /A kil fortn

Michelle M. Parker
First Assistant County Attorney

95 FRANKLIN STRELT. ROOM 1634, BUFFATO. NEW YORK 14202 ~ PHONE: (716) 858-2200 - WWW ERIEGOV

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

In the Matter of the Claim of
DAVID NOE as Administrator of the Estate of
JACOB T. NOE, deceased infant,

Claimant,
NOTICE OF CLAIM

-VS-
THE COUNTY OF ERIE,

ERIE COUNTY MEDICAL CENTER CORPORATION and
ERIE COUNTY DEPARTMENT OF SOCIAL SERVICES,

Respondents.

To:  COUNTY OF ERIE
ERIE COUNTY MEDICAL CENTER CORPORATION

ERIE COUNTY DEPARTMENT OF SOCIAL SERVICES

PLEASE TAKE NOTICE, that DAVID NOE, Individually and as pending
Administrator the Estate of JACOB T. NOE, deceased infant, hereby makes claim against
THE COUNTY OF ERIE, ERIE COUNTY MEDCIAL CENTER COPRORATION and

ERIE COUNTY DEPARTMENT OF SOCIAL SERVICES and in support of said claim

states as follows:

1. The Post office address of the claimant, DAVID NOE, Individually and as
pending Administrator of the Estate of JACOB T. NOE, Deceased is 101 Bakos Blvd.,
Number 212, Buffalo, New York 14211.

2. The attorney for the Claimant is J. Michael Hayes, 69 Delaware Avenue,
Suite 1111, Buffalo, New York 14202, phone number (716) 852-1111.

3. The nature of the claim is in negligence, negligent hiring, training and

supervision, as well as willful, wanton and reckless behavior by Respondents, The





COUNTY OF ERIE, ERIE COUNTY MEDICAL CENTER CORPORATION and ERIE
COUNTY DEPARTMENT OF SOCIAL SERVICES, their physicians, residents, interns,
nurses, technicians, other medical personnel employed therein, case managers,
caseworkers, case supervisors and other Social Services personnel employed therein.

4, The claim of DAVID NOE, Individually and as pending Administrator of
the Estate of JACOB T. NOE, is for injuries, conscious pain and suffering and wrongful
death including without limitation, medical and funeral expenses of his son, JACOB T.
NOE.

5. On or about the _a_l’)j day of JULY, 2014, the claimant decedent’s father,
DAVID NOE, applied for appointment as Administrator of the Estate of JACOB T. NOE,
Deceased Infant at Surrogate’s Court in the County of Erie and State of New York, and
Limited Letters of Administrator of the Estate of JACOB T. NOE, are pending.

6. The claim arose and developed in that on May 2014, Jessica Murphy was
treated by Erie County Medical Center and was a the subject of the Erie County
Department of Social Services CPS report. Upon information and belief, after the CPS
report was generated, a caseworker from the Erie County Department of Social Services
failed to follow-up in connection with that report. As a result, Deceased Infant, JACOB
T. NOE, was never removed from the home and care of Jessica T. Noe, his mother.
JACOB T. NOE, was killed on May 14, 2014 as a result of being stabbed and killed by
his mother Jessica Murphy.

7. Upon information and belief, the incident described and the resultant
injuries and damages sustained were caused as a result of the negligence, carelessness,

recklessness and/or wanton conduct and behavior on the part of the agents, servants





and/or employees of The County of Erie, Erie County Medical Center Corporation and
Erie County Department of Social Services and in their lack of training and preparedness
in their case assignments, in monitoring and resolving backlogs and ignoring at-risk
children as well as prior incidents which provided actual notice to Defendants of the
inadequacies and deficiencies within operations which resulted in the death of at least one
infant under their supposed care, to wit the beating death of five year old Eain Clayton
Booths, all of which Respondents had actual and constructive notice, and despite which
they failed to provide reasonable supervision, failed and omitted to admit Jessica Murphy
for further observation, failed to properly report to Erie County Department of Social
Services the aforesaid conditions and circumstances of Jessica Murphy, failed to take into
account the interests of JACOB T. NOE, failed to warn and inform Plaintiff’s decedent
and other responsible adults and caretakers of the danger and harm that Jessica Murphy
presented to decedent, including the fact that his mother had been a patient at the ECMC |
psych ward several times in the recent past, that she had recently been arrested for
fighting, that Respondents knew and or should have known Jessica Murphy had been
diagnosed and recognized as bipolar, that Respondents created a work environment of
fear and intimidation in part due to increasing numbers of caseloads which the staff was
unable to keep up with.

8. Upon information and belief, as a result of the aforesaid incident, the
decedent, JACOB T. NOE, sustained severe bodily injuries and was painfully and

seriously injured which ultimately led to his untimely death on May 14, 2014.





9. As a result of the aforesaid incident, the injuries sustained, conscious pain
and suffering and the wrongful death of the decedent, JACOB T. NOE, a claim is
asserted for an undetermined sum of money to be decided by a jury.

WHEREFORE, claimant requests that the COUNTY OF ERIE, ERIE COUNTY
MEDICAL CENTER CORPORATION AND ERIE COUNTY DEPARTMENT OF
SOCIAL SERVICES, honor and pay the claim of DAVID NOE, Individually and as

pending Administrator of the Estate of JACOB T. NOE, deceased infant.

Dated: Buffalo, New York
U A 2014
Elpirea? m nloo— (DB

DAVID NOE, Individually and as pending
Administrator of the Estate of JACOB T. NOE,
Deceased Infant.

Swor;&gfore me this

2SY day of CI’UU/ ,2014

/1@94” Public

GREGORY A.POPE

Notary Public, State of New York
gualiﬁed in Erie County {7
My Commission Expires December 31,20






MICHAEL A. SIRAGUSA C O UNTY O F E RI E MICHFLLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

August 1, 2014

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: McKinnie, Sean v. Erie County Board
of Elections and Howard Johnson

Document Received: Order to Show Cause

Name of Petitioner: Sean McKinnie

Petitioner’s Attorney: Edward A. Betz, Esq.

DeMarie & Schoenborn, P.C.
403 Main Street, Suite 615
Buffalo, New York 14203

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie Coupty Attorney

By: ikl /%

/ Jeremy C. Toth 4
Second Assistant County Attorney

jeremy.toth@erie.gov

JCT:dld
Enc.

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 = PHONE: (716)838-2200) - WWW_LRIL.GOV





At a term of the Supreme Court

37 20, 4\ of the State of New York,

&R = | s+
C oo County of Erie, on the 2 | &
&R 'Sgg/v Ty day of :Ln 2014.
Fiog his paper received at the
PRESENT: Crie County Board of Election’s Office
HON.  TLIOTHYJDRURYJSC. |, JS.C. From Zduwid Betz.
Onthe_| daycf Eb.jlé_t__ 201y
At_q:15 @mpm

In the Matter of the Application of

) 2
&

/ Signature ¢f B

SEAN McKINNIE, Aggrieved Candidate, Employee
Petitioner, ORDEI! TO SHOW CAUSE

V. | Index No.: (26//L1

THE ERIE COUNTY BOARD OF ELECTIONS, and

HOWARD JOHNSON, Objector,
Respondents.

For an Order Pursuant to Sections 16-100,
16-102 and 16-116 of the Election Law,

Declaring Valid the Designating Petition

Designating the Petitioner- Candidate for the

Democratic Party Position of Member of the

County Committee, Ellicott Ward, 20 District,

County of Erie, State of New York, to be voted for

at the Democratic Primary Election to be held ERIE COBOE AUG 1 °19aM 918
on September 9, 2014 and to Order the said

BOARD OF ELECTIONS to Print and Place the

Name of Said Candidate

Upon the Official Ballots of Such Primary Election.

Upon the annexed petition of SEAN MCKINNIE duly verified the 31% day of July 2014,
and upon the original Democratic Party designating petition designating the Petitioner-Candidate as
a candidate for the party position of Candidate for the Democratic Party Position of Member of

1





the County Committee, Ellicott Ward, 20" District, County of Erie, State of New York and upon

all the proceedings heretofore and herein;

LET, the Respondents named herein above Show Cause before this Court at a Special Term
for Election Proceedings, to be held at the Supreme Court Chambers, 25_ Delaware Avenue,
Buffalo, State of New York, on the 5{{ day of August, 2014 atizeg% a.m. of that day or as
soon thereafter as counsel can be heard, why an order should not be made and entered herein:

1. Declaring sufficient and valid the designating petition(s) filed with the ERIE
COUNTY BOARD OF ELECTIONS, designating the Petitioner-Candidate

as particularized in the annexed petition as a candidates for the September 9,
2014 Democratic Party Primary Election; and

[

Declaring Valid the Designating Petition Designating the Petitioner-

Candidate for the Democratic Party Position of Member of the County
Commiittee, Ellicott Ward, 20 District, County of Erie, State of New York,
to be voted for at the Democratic Primary Election to be held on September
9, 2014 and to Order the said BOARD OF ELECTIONS to print and place
the name of said Candidate upon the official ballots of such Primary
Election, and why the Petitioners should not have such other and further
relief as to this Court may seem just and proper in the premises; and it is

further
ORDERED, that the Respondent ERIE COUNTY BOARD OF ELECTIONS be and is hereby
ordered and directed to produce upon the hearing of tl'lis Order to Show Cause and on all
adjournments thereof, the aforesaid designating petition, cover sheet(s) and amended cover sheet(s)
and any other documents purporting to designate and/or nominate the said Respondent(s)-
Candidate(s), together with the objections and specifications relating to the aforesaid designating
petition, any written notification of a determination of non-compliance together with proof of
service upon the candidate designated therein, any writing purporting to cure or correct said
determination of non-compliance, the permanent personal voter registration poll records of voters,

computer generated registration lists for the last four (4) years and official maps for the Democratic

2





Party Position of MEMBER OF THE COUNTY COMMITTEE, Ellicott Ward, District 20,
County of Erie, State of New York, Erie County, New York, and the report of the Clerks of the
said BOARD OF ELECTIONS made on such objections and specifications for examination by this
Court.

SUFFICIENT CAUSE APPEARING THEREFORE, leave is hereby granted to the
Petitioner(s) to submit, upon the return day of this Order to Show Cause and any adjournments
thereof, and the argument thereof, such additional evidence, exhibits, and other proof as may be
necessary.

SUFFICIENT CAUSE APPEARING THEREFOR, it is further

ORDERED, that service of a copy of this order, together with a copy of the papers upon
which it is granted, on the Respondent ERIE COUNTY BOARD OF ELECTIONS be made by
leaving a copy of said order and papers at the Office of the said BOARD OF ELECTIONS at 134
West Eagle Street, Buffalo, NY, or by delivering same to any one of the Commissioners of
Elections of the said BOARD OF ELECTIONS, on or before the E day of August, 2014;

That service of a copy of this Order to Show Cause, together with a copy of the papers upon
which it is granted, upon the Respondent(s)-Objector(s), be made either (1) by delivering the same
to each such Respondent-Candidate personally pursuant to CPLR 308 (1) on or before the szday
of August, 2014; or (2) by enclosing the same in a securely sealed and duly prepaid wrapper,
addressed to each such Respondent-Objector at the address set forth in his or her designating
petition filed with the Erie County Board of Elections and by depositing the same in a fost Office
Branch regularly maintained by the United States Postal Service in Erie County, New York on or
before the _Lsi' day of August, 2014 (with certificate of mailing) and by affixing the same to the door

of the residence of such Respondent-Objector at the address set forth in his or her specific objection

3





filed with the Erie County Board of Elections.

GRANTED

JUL 31 208
JUDITH M. CO

JUDITH M. CONNERS
COURT CLERK

NNERS

ENTER

HON. TIMOTHY J. DRURY, J.8.C.

JUSTICE OF THE SUPREME COURT OF
THE STATE OF NEW YORK

LA0THY J. DRURY, J.8.C.





At a term of the Supreme Court
of the State of New York,
County of Erie, on the _£

dayof _ J h\!t ,2014.

PRESENT: ~

HON. T e o Klay Drw?b ,J.S.C.

In the Matter of the Application of

SEAN McKINNIE, Aggrieved Candidate,

Petitioner, VERIFIED PETITION
V. Index No.:
THE ERIE COUNTY BOARD OF ELECTIONS, and
HOWARD JOHNSON, Objector,

Respondents.

Petitioner, SEAN McKINNIE, by and through his attorneys, DeMarie &
Schoenborn, P.C., Edward A. Betz, Esq., of Counsel, does hereby allege and

respectfully show as follows:

1. Petitioner is a Candidate for the Democratic Party Office of Member of the
Democratic Party County Committee, Ellicott Ward, 20t District, City of Buffalo,
County of Erie, State of New York, having duly filed a designating petition
containing forty-eight (48) signatures with the Respondent Erie County Board of
Elections for the Democratic Party Designation.

2. Respondent Board of Elections is charged under the laws of the State of
New York with the administration of Elections throughout the Erie County, and
more particularly, here, with the administration of the election Process in the Ellicott
Ward, 20t District, City of Buffalo. This includes the filing of Petitions and the

processing and determination of objections thereto.





3. Respondent Howard Johnson is a voter of the Ellicott Ward, 20t District,
City of Buffalo who has filed objections to the subject Democratic Party Petitions
designating Petitioner as a candidate.

4. Petitioner's designation for the Democratic Party line carried sufficient
numbers of signatures of members of the Democratic Party for Petitioner to achieve
ballot status.

5. Petitioner's designating petition was invalidated by Respondent Board of
Elections upon the objections filed by Respondent Objector. '

6. The basis of the Board's determination was that that four (4) of the persons
signing the subject designating petition, although a duly enrolled party members
and duly registered voters with registrations retrievable by the Respondents, herein
hand-printed their names.

7. That six (6) of the persons signing the subject designating petition signed
the petition for office on same or earlier date.

8. That twenty-five (25) of the signatures were voided by invalidity of
witness statement in that the witness failed to initial modifications.

9. That sixteen (16) signatures are required to be placed on the ballot for the
position at issue.

10. Petitioner is entitled to bring this proceeding under the provisions of the
Election Law, Section 16-102, which provides, inter alia, that a candidate may bring a
petition to validate to this Court within three (3) business days of invalidation.

11. The third business day after July 28, 2014 is Thursday, July 31, 2014.

12. That statute of limitations has not run.

AS ANDFOR A
FIRST CAUSE OF ACTION

13. Respondent-objector has asserted that the date in the witness section has

been changed from a “5” to a “6.” Examination of this assertion finds it to be





plausible but by no means dispositive. See Page One of Petitioner’s petition, which
is attched hereto as Exfibit A. Nonetheless, Respondent Board of Elections has ruled
in Respondent-Objector’s favor. Attached hereto find Respondent Board of
Elections’ “Notice of Determination” in this regard. See Exhibit B.

14. “[W]here an explanation for the uninitialed change is provided by
affidavit or testimony adduced at a hearing, the underlying signatures need not be
nullified.” Curley v. Zacek, 22 A.D.3d 954, 803 N.Y.S.2d 221, N.Y.A.D. 3 Dept., 2005,
citing Matter of Keal v. Board of Elections of State of N.Y., 164 A.D.2d 962, 963, 559
N.Y.5.2d 763 [1990]; Matter of Gartner v. Salerno, 74 A.D.2d 958, 959-960, 426
N.Y.S.2d 169 [1980], lv. denied 49 N.Y.2d 703, 704, 427 N.Y.S.2d 1025, 404 N.E.2d

1341.
15. Attached hereto find the Affadavit of the subscribing witness, who is also

the Petitioner in this matter, Sean McKinnie, detailing the reason for his unitialed
modification to the date. See Exhibit C.

16. That venue is properly based in Erie County. _

17. Petitioner respectfully requests leave, and reserves the right to present
further proof at a hearing or trial of this matter by way of affidavits, documentary
proof and testimony of witnesses to substantiate the allegations contained herein, at
the time set down by the Court, and to amend this petition as may be required to
add objections to the subject designating petition which may not have been before
the Respondent Board of Elections, or to reargue objections and obtain court review
of adverse determinations thereon by Respondent Board of Elections.

18. Alternate means of service have been requested by Petitioner because time
is of the essence, due to the short statute of limitations imposed by the Election Law,
and upon the advice and direct experience of counsel, it is often the case that the
Respondent will be, and / or will make himself inaccessible or unavailable for
personal service.

19. Petitioner has no other remedy or relief at law or in equity other than

applied for herein.

(93}





20. Counsel hereby certifies the allegations contained herein are not frivolous,
pursuant to 22 NYCRR 130-1.1a.
21. No application for the relief requested has been made to any court

EXCEPT as described hereinabove.

WHEREFORE, Petitioner, Sean McKinnie respectfully requests the Court:

1. Declare Petitioner Sean McKinnie’s designating petition naming him as
Candidate for the Democratic Party Office of Member of the Democratic Party
County Committee, Ellicott Ward, 20t District, City of Buffalo, County of Erie, State
of New York valid; and

2. Order the Respondent Erie County Board of Elections to certify the
aforesaid candidacy of Sean McKinnie and place his name upon voting machines
and ballots to be used at the primary election of the Democratic Party to be held on
September 9, 2014; and

3. For such other and further relief as the Court deems just and proper.

DATED: July 30, 2014
Buffalo, New York

e

Edward A. Betz

DeMarie and Schoenborn, P.C.
Attorneys for Petitioner

SEAN MCKINNIE

403 Main Street, Suite 615
Buffalo, New York 14203
(716) 856-0024





VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) ss:
CITY OF BUFFALO )

SEAN MCKINNIE, being duly sworn, deposes and says:

That he is the petitioner in this proceeding; that he has read the foregoing
Petition and knows the contents thereof; that the same is true to his own knowledge,
except as to those matters stated to be alleged upon information and belief and
stated in accordance with his advice, and as to those matters he believes them to be

true.

—

—8FAN MCKINNIE

Sworn to before me this
31st day of July, 2014.

COMMISSIONER OF DEEDS
[ é ' AND FOR BUFFALO ERIE COUNTY, go;{_‘{
‘ My Commission Expires December A,
174

Mgty Public
Comni S6woinl vV f W
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COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

August 1, 2014

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Middlebrook, Larry Jr. v. Erie County
Board of Elections and Melzetta Eve
Document Received: Order to Show Cause
Name of Petitioner: Larry Middlebrook, Jr.
Petitioner’s Attorney: Edward A. Betz, Esq.
DeMarie & Schoenborn, P.C.

403 Main Street, Suite 615
Buffalo, New York 14203

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: Q v {,/-5’//\9;/ f

/ Jerenfy C. Toth
Second Assistant County Attorney
jeremy.toth @erie.gov

JCT:did
Enc.

Y5 FRANKLIN STREET. ROOM 1634, BUFFALO. NEW YORK 142002 — PHONE: (716) 838-2200 - WWW.FRIE.GOV





This paper received at the
Erie County Beard of Clection's Qffice

From_tdlgil _Befz.

Onthe | day =i Ji}u st ’T)j‘/
At_G: 15 " 4 e At a term of the Supreme Court
, of the State of New York,
A _ 7. s County of Erie, on the 2
o Employec day of July, 2014.
PRESENT: o
HON. S F. O Deettt)SC. %o Pgq,

Al N2 >SS e ot ?M\‘dL'uw\

In the Matter of the Application of & 75,
LARRY MIDDLEBROOK, JR., Aggrieved Candidate, fig ngy;}
“
Petitioner,  ORDERTO SHOW CAUSE ‘&
V. Index No.: T 24 M-\
THE ERIE COUNTY BOARD OF ELECTIONS, and
MELZETTA EVE Objector,
Respondents.

For an Order Pursuant to Sections 16-100,

16-102 and 16-116 of the Election Law,

Declaring Valid the Designating Petition

Designating the Petitioner- Candidate for the

Democratic Party Position of Member of the ) ) AL
County Committee, Ellicott Wazd, 205 Distriet; [/ |1, ver%:% 26 )
County of Erie, State of New York, to be voted for

at the Democratic Primary Election to be held

on September 9, 2014 and to Order the said -
BOARD OF ELECTIONS to Print and Place the ERIE O BITE HE 1 tdesgie
Name of Said Candidate

Upon the Official Ballots of Such Primary Election.

X

Upon the annexed petition of LARRY MIDDLEBROOX, JR., duly verified the
31+t day of July 2014, and upon the original Democratic Party designating petition

designating the Petitioner-Candidate as a candidate for the party position of
1





Candidate for the Democratic Party Position of Member of the Democratic Party
County Committee, University Ward, 26% District, City of Buffalo, County of Erie,

State of New York and upon all the proceedings heretofore and herein;

LET, the Respondents named herein above Show Cause before this Court at a
' Geottn~— PonT3 ‘1
Special Term for Election Proceedings, to be held at the Supreme Court Ghambers, SC

Delaware Avenue, Buffalo, State of New York, on the ( n _ day of August, 2014
at 10:00 am. of that day or as soon thereafter as counsel can be heard, why an order

should not be made and entered herein:

1. Declaring sufficient and valid the designating petition(s) filed with
the ERIE COUNTY BOARD OF ELECTIONS, designating the
Petitioner-Candidate as particularized in the annexed petition as a
candidates for the September 9, 2014 Democratic Party Primary
Election; and

[N

Declaring Valid the Designating Petition Designating the
Petitioner-Candidate for the Democratic Party Position of Member
of the Democratic Party County Committee, University Ward,
26% District, City of Buffalo, County of Erie, State of New York,
to be voted for at the Democratic Primary Election to be held on
September 9, 2014 and to Order the said BOARD OF ELECTIONS
to print and place the name of said Candidate upon the official
ballots of such Primary Election, and why the Petitioners should
not have such other and further relief as to this Court may seem
just and proper in the premises; and it is further

ORDERED, that the Respondent ERIE COUNTY BOARD OF ELECTIONS be and is
hereby ordered and directed to produce upon the hearing of this Order to Show Cause
and on all adjournments thereof, the aforesaid designating petition, cover sheet(s) and
amended cover sheet(s) and any other documents purporting to designate and/or

nominate the said Respondent(s)-Candidate(s), together with the objections and

2





specifications relating to the aforesaid designating petition, any written notification of
a determination of non-compliance together with proof of service upon the candidat.e
designated therein, any writing purporting to cure or correct said determination of
non-compliance, the permanent personal voter registration poll records of voters,
computer generated registration lists for the last four (4) years and official maps for the
Democratic Party Position of Member of the Democratic Party County Committee,
University Ward, 26t District, City of Buffalo, County of Erie, State of New York,
and the report of the Clerks of the said BOARD OF ELECTIONS made on such
objections and specifications for examination by this Court.

SUFFICIENT CAUSE APPEARING THEREFORE, leave is hereby granted to
the Petitioner(s) to submit, upon the return day of this Order to Show Cause and any
adjournments thereof, and the argument thereof, such additional evidence, exhibits,
and other proof as may be necessary.

SUFFICIENT CAUSE APPEARING THEREFORE, it is further

ORDERED, that service of a copy of this order, together with a copy of the
papers upon which it is granted, on the Respondent ERIE COUNTY BOARD OF
ELECTIONS be made by leaving a copy of said order and papers at the Office of the
said BOARD OF ELECTIONS at 134 West Eagle Street, Buffalo, N, or by delivering
same to any one of the Commissioners of Elections of the said BOARD OF
ELECTIONS, on or before the _‘ day of August, 2014;

That service of a copy of this Order to Show Cause, together with a copy of the

papers upon which it is granted, upon the Respondent(s)-Objector(s), be made either

3





(1) by delivering the same to each such Respondent-Candidate personally pursuant to
CPLR 308 (1) on or before the _I_d ay of August, 2014; or (2) by enclosing the same in
a securely sealed and duly prepaid wrapper, addressed to each such Respondent-
Objector at the address set forth in his or her designating petition filed with the Erie
County Board of Elections and by depositing the same in a Post Office Branch
regularly maintained by the United States Postal Service in Erie County, New York on
or before the _L day of August, 2014 (with certificate of mailing) and by affixing the

same to the door of the residence of such Respondent-Objector at the address set forth

in his or her specific objection filed with the Erie County Board of Elections.
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At a term of the Supreme Court
of the State of New York,
County of Erie, on the =
day of 1’% , 2014,
H‘F"\ T F_ o! De\w\w—“fe’(
PRESENT: i+ alce.x of

HON. = ,J.5.C.
o ?O-Jvﬂoet, NeU\'\m.O«L/

In the Matter of the Application of

LARRY MIDDLEBROOXK, JR., Aggrieved Candidate,

Petitioner, VERIFIED PETITION
V. Index No.: 4 FulH -85
THE ERIE COUNTY BOARD OF ELECTIONS, and
MELZETTA EVE, Objector,

Respondents.

Petitioner, LARRY MIDDLEBROOXK, JR., by and through his attorneys,
DeMarie & Schoenborn, P.C., Edward A. Betz, Esq., of Counsel, does hereby allege

and respectfully show as follows:

1. Petitioner is a Candidate for the Democratic Party Office of Member of the
Democratic Party County Committee, University Ward, 26% District, City of Buffalo,
County of Erie, State of New York, having duly filed a designating petition
containing seventy-two (72) signatures with the Respondent Erie County Board of
Elections for the Democratic Party Designation.

2. Respondent Board of Elections is charged under the laws of the State of
New York with the administration of Elections throughout the Erie County, and
more particularly, here, with the administration of the election process in the
University Ward, 26t District, City of Buffalo. This includes the filing of Petitions

and the processing and determination of objections thereto.





3. Respondent Melzetta Eve purports to be a voter residing in the University
Ward, 26% District, City of Buffalo who has filed objections to the subject Democratic
Party Petitions designating Petitioner as a candidate.

4. Petitioner's designation for the Democratic Party line carried sufficient
numbers of signatures of members of the Democratic Party for Petitioner to achieve
ballot status.

5. Petitioner's designating petition was invalidated by Respondent Board of
Elections upon the objections filed by Respondent Objector.

6. The basis of the Board's determination was based upon varied findings,
not all of which are contested here.

7. Twenty-five (25) of the signatures were voided by the Board’s finding that
the subscribing witness failed to set forth a proper date of signing.

8. Petitioner is entitled to bring this proceeding under the provisions of the
Election Law, Section 16-102, which provides, inter alia, that a candidate may bring a
petition to validate to this Court within three (3) business days of invalidation. -

9. The third business day after July 28, 2014 is Thursday, July 31, 2014.

10. That statute of limitations has not run.

AS AND FOR A
FIRST CAUSE OF ACTION

11. Respondent-Objector has asserted that the date in the witness section is
improper, in that it fails to set forth the date of signing. Your Petitioner concedes
this point, and seeks this Court to correct this irregularity nunc pro tunc.

12. “[W]here a mere irregularity has been shown which the Court can correct
without causing any prejudice to any person, the courts will not hesitate to so act in
liberally construing and implementing the provisions of the Election Law.” Verity
v. Cristenfeld, 70 Misc.2d 310, 333 N.Y.S.2d 355 (2nd Dept., 1972), citing Application
of Ferguson, 57 Misc.2d 1041, 294 N.Y.S.2d 174 (Sup.Ct. 1968); Sykes v. Millspaugh,

[§%





22 A.D.2d 710, 253 N.Y.S.2d 193 (1964); Application of Keouch, 179 Misc. 1,37
N.Y.5.2d 163 (Sup.Ct.1942); Application of Zichello, 50 N.Y.S.2d 48 (Sup.1944).

13. Here, prejudice to any person but your Petitioner. The ommittance of the
year of signing is merely an oversight to which no hint of impropriety can be
imputed. Clearly, each and every other line of the Petition bears the year “2014,” and
the witness would have had nothing to gain by inserting any other date. Asin
Verity, supra, “[ulnder such circumstances petitioner seeks to have the Court correct
the irregularity Nunc pro tunc, and thus declare the designating petition in all
respects valid and sufficient. It is clear that fraud and even the possibility of fraud
must be guarded against at every opportunity, especially by the Courts which are
empowered by s 330 to summarily decide any question of law and fact relating to the
sufficiency of a designating or nominating petition such as the one in issue herein.”
Verity, supra.

14. That venue is properly based in Erie County.

15. Petitioner respectfully requests leave, and reserves the right to present
further proof at a hearing or trial of this matter by way of affidavits, documentary
proof and testimony of witnesses to substantiate the allegations contained herein, at
the time set down by the Court, and to amend this petition as may be required to add
objections to the subject designating petition which may not have been before the
Respondent Board of Electons, or to reargue objections and obtain court review of
adverse determinations thereon by Respondent Board of Election:s.

16. Alternate means of service have been requested by Petitioner because time
is of the essence, due to the short statute of limitations imposed by the Election Law,
and upon the advice and direct experience of counsel, it is often the case that the
Respondent will be, and/or will make himself inaccessible or unavailable for
personal service.

17. Petitioner has no other remedy or relief at law or in equity other than

applied for herein.





18. Counsel hereby certifies the allegations contained herein are not frivolous,
pursuant to 22 NYCRR 130-1.1a.
19. No application for the relief requested has been made to any court

EXCEPT as described hereinabove.

WHEREFORE, Petitioner, Larry Middlebrook, Jr. respectfully requests the
Court:

1. Declare Petitioner Larry Middlebrook, Jr.’s designating petition naming
him as Candidate for the Democratic Party Office of Member of the Democratic Party
County Committee, University Ward, 26t District, City of Buffalo, County of Erie,
State of New York valid; and

2. Order the Respondent Erie County Board of Elections to certify the
aforesaid candidacy of Larry Middlebrook, Jr. and place his name upon voting
machines and ballots to be used at the primary election of the Democratic Party to be
held on September 9, 2014; and

3. For such other and further relief as the Court deems just and proper.

DATED: July 30, 2014
Buffalo, New York

Ja/’ /'/Q//
P

TEdward A. Betz
DeMarie and Schoenborn, P.C.
Attorneys for Petitioner
Larry Middlebrook, Jr.
403 Main Street, Suite 615
Buffalo, New York 14203
(716) 856-0024

-





VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) ss:
CITY OF BUFFALO )

Larry Middlebrook, Jr., being duly sworn, deposes and says:

That he is the petitioner in this proceeding; that he has read the foregoing
Petition and knows the contents thereof; that the same is true to his own knowledge,
except as to those matters stated to be alleged upon information and belief and
stated in accordance with his advice, and as to those matters he believes them to be

true.

arry Middlebrook, Jr,

Sworn to before me this
31st day of July, 2014.

¢ . COMMISSIONER OF DEEDS
) : AND FOR BUFFALO ERIE COUNTY, N.Y.

My Commission Expires December 31, 204Y







C OUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A. SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

August 1, 2014

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Baines, Sandara v. Erie County Board
of Elections and Shiela Green

Document Received: Order to Show Cause
Name of Petitioner: Sandara Baines
Petitioner’s Attorney: Edward A. Betz, Esq.

DeMarie & Schoenborn, P.C.
403 Main Street, Suite 615
Buffalo, New York 14203

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie Coupty Attorney

ol fome G atl]

Jerem{ C. Toth" .
econd Assistant County Attorney
jeremy .toth @erie.gov

JCT:dld
Enc.

IS FRANKLIN SIREFT, ROOM 1634, BUrraLo. NEW YORK 14200 — PHONE: (716) 858-2200 - WW W ERIE.GOV





This paper recejveqd at the
Erie Count Board of Election’s Office
From [ 100 rcf Bef

On the 4 day of
At_(f:

Ata term of the Supreme Court
of the State of New York,

County of Erie, on the 2|
day of Jily, 2014.

PRESENT: %K‘@q

HON. yomes £ ¢ Qaec ,J.S.C , 4
VA A5t o @NA"M‘CHALEK-JGG— ‘Q C,'ﬂ,’o
B ) C\(&,?/ %4 7 L".S’ \ Y
In the Matter of the Application of <‘>§> 6:000 20/,, \
Y
SANDARA BAINES, Aggrieved Candidate, OJ%:’;
Q

Petitioner, ORDER TO SHOW CAUSE

V. | Index No.: T oW - oo\3Y

THE ERIE COUNTY BOARD OF ELECTIONS, and
SHIELA GREEN, Objector,

Respondents,

For an Order Pursuant to Sections 16-100,
16-102 and 16-116 of the Election Law,
Declaring Valid the Designating Petition
Designating the Petitioner- Candidate for the
Democratic P Position of Member of the
County Comr;afitt}t’ee, i ; Pt /1445“"3"\ 23 vy
County of Erie, State of New York, to be voted for f

at the Democratic Primary Election to be held

on September 9, 2014 and to Order the said

BOARD OF ELECTIONS to Print and Place the

Name of Said Candidate

Upon the Official Ballots of Such Primary Election, ERIE O BOE A5 119 aw 3115





Democratic Party Position of Member of the Democratic Party County Committee,
Masten Ward, 27 District, City of Buffalo, County of Erie, State of New York and

upon all the proceedings heretofore and herein;

LET, the Respondents named herein above Show Cause before this Court at a
ReRT 26

Special Term for Election Proceedings, to be held at the Supreme Court Chambers, aS

Delaware Avenue, Buffalo, State of New York, on the Sah day of August, 2014
at 10:00 a.m. of that day or as soon thereafter as counse] can be heard, why an order
should not be made and entered herein:

1.

2. Declaring Valid the Designating Petition Designating the
Petitioner-Candidate for the Democratic Party Position of Member
of the Democratic Party County Committee, Masten Ward, 27t
District, City of Buffalo, County of Erie, State of New York, to be

2

My





specifications relating to the aforesaid designating petition, any written notification of
a determination of non-compliance together with proof of service upon the candidate
designated therein, any writing purporting to cure or correct said determination of
non-compliance, the permanent personal voter registration poll records of voters,
computer generated registration lists for the last four (4) years and official maps for the
Democratic Party Position of Member of the Democratic Party County Committee,
Masten Ward, 27t District, City of Buffalo, County of Erie, State of New York, and
the report of the Clerks of the said BOARD OF ELECTIONS made on such objections
and specifications for examination by this Court.

SUFFICIENT CAUSE APPEARING THEREFORE, leave is hereby granted to
the Petitioner(s) to submit, upon the return day of this Order to Show Cause and any
adjournments thereof, and the argument thereof, such additional evidence, exhibits,
and other proof as may be necessary.

SUFFICIENT CAUSE APPEARING THEREFORE, it is further

ORDERED, that service of a copy of this order, together with a copy of the
bapers upon which it is granted, on the Respondent ERIE COUNTY BOARD OF
ELECTIONS be made by leaving a copy of said order and papers at the Office of the
said BOARD OF ELECTIONS at 134 West Eagle Street, Buffalo, NY, or by delivering
Same to any one of the Commissioners of Elections of the said BOARD OF
ELECTIONS, on or before the _L_ day of August, 2014;

That service of a copy of this Order to Show Cause, together with a copy of the

papers upon which it is granted, upon the Respondent(s)-Objector(s), be made either

3





(1) by delivering the same to each such Respondent-Candidate personally pursuant to
CPLR 308 (1) on or before the _J_day of August, 2014; or (2) by enclosing the same in
a securely sealed and duly prepaid wrapper, addressed to each such Respondent-
Objector at the address set forth in his or her designating petition filed with the Erie
County Board of Elections and by depositing the same in a Post Office Branch
regularly maintained by the United States Postal Service in Erie County, New York on
or before the { _ day of August, 2014 (with certificate of mailing) and by affixing the
same to the door of the residence of such Respondent-Objector at the address set forth

in his or her specific objection filed with the Erie County Board of Elections®
G orlinedh Dt SR> " RALYS B Senveh i hl,; Cot
b S L HE TP S
Cu-wk CM’\V\ Sb CA‘”-)-'Y)" L‘l’ ?'HEN‘TER e

HON.
(_S ‘ Dewen & Deinine L

JUSTICE OF THE SUPREME COURT

"'C:ﬂ ﬁg?&:m THE STATE OF NEW YORK
S~
ISIFa%fta@gfg,giﬂﬂ N Denbsence oF

LRy -, JOHNA. MICHALEK, J.6.0.





At a term of the Supreme Court
of the State of New York,
County of Erie, on the Y

- day of L%* , 2014.
PRESENT: Hew Reh F.O' Opunetr

HON. im ohaee oF ,]S.C.
Tc‘»\v\"q U/(.;,L\c,(_ph?

In the Matter of the Application of

SANDARA BAINES, Aggrieved Candidate,

Petitioner, VERIFIED PETITION
V. IndexNo.. 4+ DOtY- Go (34
THE ERIE COUNTY BOARD OF ELECTIONS, and
SHIELA GREEN, Objector,

Respondents.

Democratic Party County Committee, Masten Ward, 27t District, City of Buffalo,
County of Erie, State of New York, having duly filed a designating petition
containing thirty-one (31) signatures with the Respondent Erie County Board of
Elections for the Democratic Party Designation,

more particularly, here, with the administration of the election process in the Masten
Ward, 27t District, City of Buffalo. This includes the filing of Petitions and the

processing and determination of objections thereto.





3. Sheila Green purports to be a voter of the Masten Ward, 27t District, City
of Buffalo who has filed objections to the subject Democratic Party Petitions
designating Petitioner as a candidate.

4. Petitioner's designation for the Democratic Party line carried sufficient
numbers of signatures of members of the Democratic Party for Petitioner to achieve
ballot status.

5. Petitioner's designating petition was invalidated by Respondent Board of
Elections upon the objections filed by Respondent Objector.

6. The basis of the Board's determination was based upon varied findings,
not all of which are contested here.

7. Six (6) of the signatures were voided by the Board'’s finding that the
signators printed rather than signed their names,

8. Petitioner is entitled to bring this proceeding under the provisions of the
Election Law, Section 16-102, which provides, inter alia, that a candidate may bring a
petition to validate to this Court within three (3) business days of invalidation.

9. The third business day after July 28, 2014 is Thursday, July 31, 2014.

10. That statute of limitations has not run.

AS AND FOR A
FIRST CAUSE OF ACTION

11. Respondent-Objector has asserted that six signatures should be
invalidated because the names are printed rather than signed.

12. In Cotroneo v. Monroe County Bd. of Elections, Petitioners sought to have

signatures validated by submitting affidavits from those who had printed their
names indicating that such printed names were, indeed, their signatures. The court
ruled that such was indeed the law, writing that “until the Election Law specifies
otherwise, “(t)he term signature includes any memorandum, mark or sign, written,

printed, stamped, photographed, engraved or otherwise placed upon any





instrument or writing with intent to execute oy authenticate such instrument in
writing.” General Construction Law § 46. Since the General Construction Law

should be read into every statute subsequently enacted unless the wording of such

Elections throughout the State should effect a statutory change requiring petition
signatures be cursive.” Cotroneo v. Monroe County Bd. of Elections, 166 Misc.2d 63,

631 N.Y.S.2d 490, N .Y.Sup.,1995.
13. Clearly, the statutory change sought by the Cotroneo court has not come

pass. As such, affidavits are sufficient to ressurect any printed signature discarded
by the Board of Elections, Due to the abbreviated time frame required by this
proceeding, such affidavits will be provided to the Court on or before the date of
this hearing, but are not attached to this Petition,
14. That venue is properly based in Erie County.
15. Petitioner respectfully requests leave, and Teserves the right to present
further proof at a hearing or trial of this matter by way of affidavits, documentary

proof and testimony of witnesses to substantiate the allegations contained herein, at

Respondent Board of Elections, or to reargue objections and obtain court review of
adverse determinations thereon by Respondent Board of Elections.

16. Alternate means of service have been requested by Petitioner because time
s of the essence, due to the short statute of limitations imposed by the Election Law,
and upon the advice and direct experience of counsel, it is often the case that the
Respondent will be, and /or will make himself inaccessible or unavailable for
personal service.

17. Petitioner has no other remedy or relief at law or in equity other than

applied for herein.





18. Counsel hereby certifies the allegations contained herein are not frivolous,
pursuant to 22 NYCRR 130-1.1a.
19. No application for the relief requested has been made to any court

EXCEPT as described hereinabove,

WHEREFORE, Petitioner, Sandara Baines Tespectfully requests the Court:

1. Declare Petitioner Sandara Baines’s designating petition naming her as
Candidate for the Democratic Party Office of Member of the Democratic Party
County Committee, University Ward, 26t District, City of Buffalo, County of Erije,
State of New York valid; and

DATED: July 30, 2014
Buffalo, New York

~—Edward A. Betz

DeMarie and Schoenborn, P.C,
Attorneys for Petitioner
Sandara Baineg

403 Main Street, Suite 615
Buffalo, New York 14203
(716) 856-0024





VERIFICATION

STATE OF NEW YORK
COUNTY OF ERIE ) ss:
CITY OF BUFFALO )

Sandara Baines, being duly sworn, deposes and says:
That she is the petitioner in this proceeding; that she has read the foregoing
Petition and knows the contents thereof; that the same is true to her own

knowledge, except as to those matters stated to be alleged upon information and
belief and stated in accordance with her advice, and as to those matters she believes

them to be true.
\,/ y

Sandara Bairfés

Sworn to before me this
31t day of July, 2014.

COMMISSIONER of

ﬂl < iy GonOR BUFFALD ERIE Congey .y,

(, | on Expires Dagember gy, Lol
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COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
August 4, 2014

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Krolli:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Gist, Mark R. v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Mark R. Gist

313 Dewey Avenue
Buffalo, New York 14214

Claimant's attorney: James M. O'Keefe, Esq.
William Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /l/\A‘c,KuUA- Jpwb_w

Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enc.

Y5 FRANKLIN S1REFT. ROOM 1634, BUFFALO. NEW YORK 14202 -PHONE: (710) 858-2200 = WWW. LRI GOV
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: ' Tlns paper received at the
ty Attorn s Office ﬁ
ni

Ass:itant County Attorney

IN THE MATTER OF THE CLAIM OF:
313 Dewey Avenue :
Buffalo, New Yotk 14214

-against-
ERIE COUNTY NOTICE OF CLAIM Y
93 Franklin Street
Buffalo, New York 14202,

Respondent.

PLEASE TAKE NOTICE that MARK R. GIST, hereby makes claim against ERIE
COUNTY andin support thereof claimant alleges: |

1. Mthgnndudyidchmthmk& Gist, residing at 313 Dewey Avenue, :
Buffulo, New Yotk 14214, by and through his attorriey, JAMES M. OKEEFE, Esq. and WILLIAM ‘
MATTAR, P.C., 6720 Main Street, Suite 100, Williamsville, New York 142215986, claims
damages against Erie County, for personal injuries, pain and suffering, general and special damages, ,

medical expenses, and property damages sustained by him.

2. That the said injuries were sustainedﬁyMarkR. Gist on the day of May 4, 2014
at approximately 3:30-4:00 p.m. when the sidewalk upon which he was walking at the place of
313 Dewey Avenus, Buffalo, New York 14214 which was owned and maintained by Erie County,
its servants, agents or employees, had been left defective causing a sk!ewalk;lab to dangerously





swell and rise above ground levd, which caused Mack R. Gist to trip and fall to the ground. Copies
of photographs showing the exact location of this incident and defoct are attached as EXHIBIT A.

B

3. That the claimant’s bodily injury damages oceurred as a result of the negligence,

carelessness, and reckless disregand for the safety of others induding claimant, Mark R. Gist, by Erie
County, its servants, agents or employees in failing to maintain its public sidewalks.

4. That the aforesaid Erie County by and through its agents, servants and employees

' hadpdmwﬁﬁmmﬁcqbo&abtuﬂmdmsﬂucﬁvgofﬂiedeﬁoﬁmdm.mdh&mﬂmf
condition present at the time of the incident. Erie County created the defective, dangerous, and

hazardous condition present at the time of'the incident.

5. That as a result of the foregoing, the claimant, Mark R. Gist, sustained very serious
injuries, sustaining an avulsion fracture of the trapezium bone, a laceration involving the palmar
aspect of the hand near the thumb base, and possible nerve damage due to the location of the laceration
sustained. Some of these injuries will be of a permanent or indefinite duration, and claimant, Mark
R. Gist, has and will, in the future be forced to expend sums of money for hospitals, doctors and other
medical expenses. Copies of the claimant’s medical records are attached as EXHIBIT B.





6. mwmummwaymdwmuyuamunofm
neg!igmeeofBﬂeCowymdunnu@ihw_mwempbmmdwiﬂnﬂmymgﬁmce
on the part of the claimant contributing thereto.

DATED: Williamsville, New York
July 21, 2014

6720 Main Street

Suite 100

Williamsville, New York 14221-5986
(716)633-3535






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

COUNTY OF ERIE

MARK C. POLONCARZ

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

COUNTY EXECUTIVE
DEPARTMENT OF LAW

August 5, 2014

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie,

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Hubbard, Marilyn Y. v. Town of
Cheektowaga, Cheektowaga Police
Department, City of Buffalo, Buffalo
Police Department, Erie County and
Erie County Sheriff's Department

Notice of Claim

Marilyn Y. Hubbard
507 Minnesota Avenue, Lower
Buffalo, New York 14215

Arienne J. Irving, Esq.

William K. Mattar, P.C.

6720 Main Street, Suite 100
Williamsville, New York 14221

Should you have any questions, please call.

MMP.dld
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: 3/ P}L/q {/\_f’L/L L {:/C 1" Jd//\ e
Michelle M. Parker
First Assistant County Attorney

95 FRANKLIN STREFT. ROOM 1634, BUFFALO. NEW YORK 4202 = PHONE: (716) 838-2200 - WwWW ERIE. GOV

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

enclosed please find a copy





IJN THE MATTER OF THE CLAIM OF:

MARILYN Y. HUBBARD
507 Minnesota Ave.
Lower

Buffalo, NY 14215
Claimant,

-against-

TOWN OF CHEEKTOWAGA
3301 Broadway Street
Cheektowaga, NY 14227

CHEEKTOWAGA POLICE DEPARTMENT

3223 Union Road
Checktowaga, NY 14227

CITY OF BUFFALO
1100 City Hall

65 Ningara Street
Buffalo, NY 14202

BUFFALO POLICE DEPARTMENT
74 Franklin Street
Buffalo, NY 14202

ERIE COUNTY
95 Franklin Street
Buffalo, NY 14202

ERIE COUNTY SHERIFF'S DEPARTMENT
134 West Eagle Street
Buffalo, NY 14202

Respondents.

NOTICE OF CLAIM
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PLEASE TAKE NOTICE that MARILYN Y. HUBBARD, hereby makes claim
against the TOWN OF CHEEKTOWAGA, CHEEKTOWAGA POLICE DEPARTMENT,
CITY OF BUFFALO, BUFFALO POLICE DEPARTMENT, ERIE COUNTY, and ERIE
COUNTY SHERIFF’S DEPARTMENT and in‘support thereof Claimant alleges:

L." That the undersigned Claimant, MARILYN Y. HUBBARD, residing at 507 Minnesota

Ave., Lower, Buffalo, NY 14215, by and through her attomey, ARIENNE J. IRVING of
WILLIAM MATTAR, P.C., 6720 Main Street, Suite 100, Williamsville, NY 14221-5986, claims
damages against the TOWN OF CHEEKTOWAGA, CHEEKTOWAGA POLICE
DEPARTMENT, CITY OF BUFFALO, BUFFALO POLICE DEPARTMENT, ERIE COUNTY,
and ERIE COUNTY SHERIFF’S DEPARTMENT, for personal injuries, pain and suffering,
general and special damages, medical expenses, and property damages sustzined by her. |

2. The nature of the claim is one to recover damages for personal injuries and conscious pain
and suffering, change of lifestyle, loss of enjoyment of life, general and special damages, medical
expenses, and property damages and all other dan}agw allowed bylaw resulting from the injuries
suffered by Claimant as a result of the negligence of the TOWN OF CHEEKTOWAGA,
CHEEKTOWAGA POLICE DEPARTMENT, CITY OF BUFFALO, BUFFALO POLICE
DEPARTMENT, ERIE COUNTY, and ERIE COUNTY SHERIFF’S DEPARTMENT in the
s-upervision, hiring, training, ownership, maintenance, management, operation, and control of one of
its entities and/or employees.

3. That on or about May 30, 2014, MARILYN Y. HUBBARD was a pedesrian who had

Just parked her vehicle in front of her house and as she was going to the passenger side door, her





\;ehjcle was struck by a motor vehicle that, upon information and belief, was being driven by
Demetrius Robinson, and was bearing license plate number FTRS967. This collision caused Ms.
Hubbard’s vehicle to be pushed onto the sidewalk and into Ms. Hubbard knocking her to the
ground. Upan information and bdief, the vehicle being driven by Demetrius Robinson was
involved in a police chase with entities from the TOWN OF CHEEKTOWAGA,
CHEEKTOWAGA POLICE DEPARTMENT, CITY OF BUFFALO, BUFFALO POLICE
DEPARTMENT, ERIE COUNTY, and ERIE COUNTY SHERIFF’S DEPARTMENT. The
referenced accident bok place in front of 507 Mir;:mota Avenue near Suffolk Street, County of
Erie, City of Buffalo in the State of New York. (Exhibit A: Police Report).

4. That as a result of the foregoing, the Claimant, MARILYN Y. HUBBARD, sustained
serious injuries; including two broken bones in her left knee with a tom ligament and a broken bone
in her right knee. Both knee injuries required open reduction intemal fixation surgeries and herleft
knee also required an arthroscopic surgical repair. Some of these njuries will be of'a permanent or
indefinite duration, and Claimant, MARILYN Y, HUBBARD, were and will, in the future be forced
to expend sums of money for hospitals, doctors and other medical expenses Other injuries will be
disclosed as revealed through diagnosis by treating phy'sicians and dather medical personnel. The full
extent of these injuries is unknown at this time.

5. As a result of the negligence, carelessness, and recklessness of the Respondents, TOWN
OF CHEEKTOWAGA, CHEEKTOWAGA POLICE DEPARTMENT, CITY OF BUFFALOQ,
BUFFALO POLICE DEPARTMENT, ERIE COUNTY, and ERIE COUNTY SHERIFF'S

DEPARTMENT, its servants, agents or employees in unreasonably and without proper





consideration of their surroundings giving chase toa vehicle through city streets with pedestrians
and other vehicles around. Such negligence, carclessness, and recklessness included, but was not
limited to, accelerating at an unreasonable and impruderit speed, failing to provide a safe location
for transit, failing to take reasonably prudent steps to avoid the incident, along with such other and
further acts of negligence, carelessness, and recklessness. Claimant, MARILYN Y. HUBBARD,
suffered and sustained serious injuries as the sarﬁe are defined in §5102(d) of the Insurance Law of
the Stateof New York, as amended, and he has been caused to suffer and sustain personal injuries
in and to the body which are penmanent in nature. That the Claimant MARILYN Y. HUBBARD,
has also sustained economic loss greater than basic economic loss and has or may be caused to
suffer loss in excess of the jurisdictional limits of all lower Courts.

6. That the said injuries were occasioned a a result of the negligence of the TOWN OF
CHEEKTOWAGA, CHEEKTOWAGA POLICE ODEPARTMENT, CITY OF BUFFALO,
BUFFALO POLICE DEPARTMENT, ERIE COUNTY, and ERIE COUNTY SHERIFF’S
DEPARTMENT and through its agents, servants, and employees and without any negligence on the
pﬁ:t of the Claimant contributing thereto.

WHEREFORE, the Claimant, MARILYN Y. HUBBARD, requests that this claim be
allowed and paid by the TOWN OF CHEEKTOWAGA, CHEEKTOWAGA POLICE
DEPARTMENT, CITY OF BUFFALO, BUFFALO POLICE DEPARTMENT, ERIE COUNTY,
and ERIE COUNTY SHERIFF'S DEPARTMENT.

PLEASE TAKE FURTHER NOTICE, that unless said claim is adjusted and paid by the

TOWN OF CHEEKTOWAGA, CHEEKTOWAGA POLICE DEPARTMENT, CITY OF





BUFFALO, BUFFALO POLI("JE DEPARTMENT, ERIE COUNTY, and/or ERIE COUNTY
SHERIFF’S DEPARTMENT within thirty (30) days from the date of service of the Notice of
Claim, said Claimant intends to commence an action in the Supreme Court of the State of New
York against the Respondents, seeking a sum which exceeds the jurisdictional limits of all lower

courts which would otherwise have jurisdiction, together with interest, costs and disbursements.

DATED: Williamsville, New York
June 25, 2014

o\ \o

WILLIAM MA'RTAR, P
Ariennel. Irvi sq.
Attomey for Claimant

Office and P.O. Box Address
6720 Main Street

Suite 100

Williamsville, NY 14221
(716) 633-3535






VERIFICATION

STATEOF NEWYORK )
COUNTY OF ERIE ) ss:

MARILYN Y. HUBBARD, being duly swom, depose and say that she is the
Claimant in this action; that she has read the foregoing Notice of Claim and know the contents
thereof; that the same is true to the knowledge of deponents, except as to matters therein stated to be

alleged on information and belief, and that as to those matters they believe them to be true.

R

Swom to before me this
25th day of June 2014
O \ \\ : : ARIENNE J. IAVING
; fic State of New York
Nothcy Public > Notary B 6111657

Quatlfied in New York Cou
Commission Expires 2? Jde
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MICHAEL A, SIRAGUSA

MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

August 6, 2014

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Hendrix, Jesse L. v. City of Buffalo and
County of Erie

Document Received: Notice of Claim

Name of Claimant: Jesse L. Hendrix
66 Goembel Avenue

Buffalo, New York 14211

Claimant's attorney: Cheryl M. Reed, Esq.
William K. Mattar, P.C.
6720 Main Street, Suite 100
Williamsville, New York 14221-5986

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

hic: )
By: _/ hAC-K.uéO._ {f .
Michelle M. Parker
First Assistant County Attorney

MMP:dld

Enc.

93 FRANKLIN SIREFT, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716)858-2201) - WWW ERIE.COV





G
IN THE MATTER OF THE CLAIM OF FAUG 5 2014
|

Jesse L. Hendrix
66 Goembel Ave. | v s _J
Buffalo, NY 14211 e

Claimant
vs. NOTICE OF CLAIM

City of Buffalo, New York
1100 City Hall

65 Niagara Sq.

Buffalo, NY 14202,

County of Erie E @ E H M E

1600 Rath Building

95 Franklin St. AUG 5-2014 M
Buffalo, NY 14202 . \/
Defendants ERIE COUNTY

DEPARTMENT OF LAW

TO: City of Buffalo, New York
County of Erie, New York

PLEASE TAKE NOTICE that Jesse L. Hendrix hereby makes a Claim against the City of
Buffalo, New Yok and Erie Courty, New York, and in support thereof, hereby alleges:

1. The name and address of the Claimant and his attorney are: . ..

""""""" Claimant:  Jesse L. Hendrix

~60 Goembe] Ave.

Buffalo, NY 14211

Attorney: William K. Mattar P.C,
6720 Main Street, Suite 100
Williamsville, New York 14221
(716) 633-3535





=4

2. The nature of the claim is: Claimant Jesse L. Hendrix was caused to suffer serious
and permanent personal injuries when, while driving his vehicle on Genesee Street
near its intersection with Fillmore Avenue in the City of Buffalo, County of Erie,
State of New York the vehicle he was in was struck by a vehicle that was owned by
Callie Cox and operated by Duane Cox. The lack of a properly functioning traffic
control signal, improper programming of the traffic control device, and the lack of
appropriate steps to ensure safe paséage through the intersection, failing to provide
safety personnel to direct traffic; as well as other defective road, intersection, and
traffic control device construction, maintenance, and design defects, were
contributing factors to the crash. Attached as Exhibit A is a copy of the police
accident report.

3. The time when, the place where and the manner in which the claim arose: Claimant,

Jesse L. Hendrix, was driving his vehicle at approximately 10:13 p.m. on June 16,

2014 along Genesee Street, in the City of Buffalo, New York., The Claimant was

operating his vehicle, when it was struck by the vehicle owned by Callie Cox and

operated by Duane Cox. Both drivers claim to have a green or yellow light.

Therefore, the accident was due in whole or in part to, without limitation, the lack of

a properly functioning traffic control signal, improper programming of the traffic

e ...i... --=--- - -control device, andthelackofqrpmpnatestei)smensmesafepgs_agg_@r—o;w

intersection;—failiig 7de sately personnel to direct traffic; as well as other
defective road construction, maintenance, and design defects. The car Mr. Hendrix
was in was struck by the other vehicle which drove into the side of Mr, Hendrix
vehicle, striking his vehicle. Mr. Hendrix was caused to suffer serious physical
injuries of a fractured right sixth rib, and a large facial scar on his nose, back, and
other body parts. Upon information and belief, Mr. Hendrix will require long-term
therapy and treatment and will be unable to conduct his normal daily activities for an





e e e e ——— ———

indefinite period as a result of his injuries from the accident, which will be of a
permanent or indefinite duration. In addition, Mr. Hendrix has and will continue to
incur expenses for his medical treatment for these injuries.

4. The City of Buffalo is liable by reason of, without limitation, the lack of a properly
functioning traffic control signal, improper programming of the traffic control device,
and the lack of appropriate steps to ensure safe passage through the intersection,
failing to provide safety personnel to direct traffic; as well as other defective road,
intersection and traffic control device construction, maintenance, and design defects.

5. The items of damage claimed are: Jesse L. Hendrix's personal injuries, past and
future pain and suffering and inability to conduct her normal daily activities, expenses
for treatment, change of lifestyle and loss of enjoyment of life, all resulting from the
serious and permanent injuries suffered by claimant Jesse L. Hendrix.

6. That Mr. Hendrix sustained serious injuries as the same are defined in Article 51 of
the Insurance Law of the State of New York, as amended, and he has been caused to
suffer and sustain personal injuries in and to the body, which are permanent in nature

and has or may be caused to suffer economic loss in excess of the basic economic
loss.

Ther claim is hereby presented for adjustment and payment.
DATED: July 24, 2014

(Cheryl M. Reed, Esq. T~

WILLIAM K. MATTAR, P.C. -
Attorney for Claimant

6720 Main Street, Suite 100
Williamsville, New York 14221

(716) 633-3535
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STATE OF NEW YORK )
COUNTY OF ERIE ) ss:

JESSE L. HENDRIX being duly swom, depose and say that he is the Claimant in
ther action; that he has read the foregoing Notice of Claim and know the contents thereof; that the
same is true to the knowledge of deponents, except as to matters therein stated to be alleged on

information and belief, and that as to those matters they believe themto betrue.

SE L. HENDRIX /

Sworn to before me ther
29 _day of July, 2014






EXHIBIT A
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MICHAEL A, SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

COuUNTY OF ERIE
MARK C. POLONCARZ

COUNTY EXECUTIVE
DEPARTMENT OF LAW

August 7, 2014

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:
File Name: Reinhards, Otto C., III v. County of
Erie, New York State, Legal Aid Bureau
of Buffalo
Document Received: Notice of Claim
Name of Claimant: Otto C. Reinhardt, III

Claimant's attorney:

9630 Clarence Center Road
Clarence, New York 14032

Should you have any questions, please call.

MMP:dld
Enc.

Very truly yours,

Claimant is proceeding pro se.

MICHAEL A. SIRAGUSA

Erie County Attorney

By: !/ }LA C /U{/(,(a gwr(w
Michelle M. Parker
First Assistant County Attorney

U5 FRANKLIN STREFT, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716)858-2200 - WWW FRIE.GOV
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COUNTY OF ERIE

MICHAEL A, SIRAGUSA
ERIE COUNTY ATTORNEY

MICHELLE M. PARKER

Kt

FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

COUNTY EXECUTIVE
DEPARTMENT OF LAW

August 11, 2014

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Town of Sardinia, Erie County Sheriff’s
Detectives, Graham Noecker and
McCarthy v. Megan Shimburski

Notice of Motion with Motion

Megan Shimburski
12879 Pratham Road
East Concord, New York 14055

Matthew Albert, Esq.
Vandette Penberthy LLP
617 Main Street, Suite M108
Buffalo, New York 14203

Should you have any questions, please call.

MMP:dld
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: _/ }\A CM—-‘L Pﬁﬁb\r
Michelle M. Parker
First Assistant County Attorney

Y5 FRANKLIN SIREET. ROOM 1634, BUFFALO, NEW YORK 14202 — PHONE: (716) 858-2200 — WW W.ERITL.GOV
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VANDETTE WMW®
- PENBERTHY LLP
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Erie County Sheriff Timothy Howard ‘ .
10 Delaware Avenue _ : . S " AUG 1112014

DEPARTMENT OF LAW

Dear Sheriff Howard,

I represent Megan Shimburski, who is currently facing a dangerous dog petition on behalf
of her two year old dog, “Lady.” As I’m sure you are aware by now due to the public outcry
surrounding this case, Deputy Sheriffs Graham, Noecker, and McCarthy filed a dangerous dog
petition on August 5™ 2014. Please allow-me to give you a brief outline of the factual nature of
this case, with the hopes that you will take immediate action and direct. your Officers to
withdraw their complaint immediately. ' '

On July 25™, 2014, the above-refefenced.députies arrived at a dwelling located at 12879

Pratham Road, East Concord, New York, 14055 at or about 2:00 pm. The prbperty belongs to my

.client’s parents, John Shimburski and Martha Spaulding. Upon arrival, Lady was shot by Deputy
McCarthy. The only people home at the time Lady was shot were my client, a 25 year old
female, her five year old daughter, and her one year old son. No officers were bit, and witness
accounts as well as forensic evidence indicate that Lady was seyerél yards away from Deputy

McCarthy at the time she was shot.in her head. However, my client’s _daughter was within .

roughly five feet when Lady was shot, and witnessed the incident. Needless to say, she is
traumatized. Lady is her best friend. There are other misdeeds alleged by client against the
_ Officers, but for the sake of brevity, I will spare those at this time. e

Lady has grown up with cats, dogs, and babies. She is sometimes off leash, as she is
fortunate to have large front and back yards to roam. Strangers, including delivery men, guests,
utility people, etc., approach Lady all the time. All state what an unbelievably friendly dog she
" is. Thg local dog warden, Duane DeGolier, also concurs with that assessment.

‘ My-'é'ﬁ’ént feels strongly that Députy McCarthy’s actions are criminal, and I agree with
| that assessment after doing a full investigation of the case, including speaking with veterinarians
‘and others whose professional and unbiased opinions completely discredits the Officers’ account

of events: At any rate; my client began tp exgreise, her First Amendment right to speech, and -

"began to recount the event on Facebook. Many people also became sufficiently outraged

concerning the Officers’ éc;imM’e{imswi{,amEamboom{f‘mupNWas1ﬁaomed on August 3" 2014, in
) 7158032480 = 716.408.0308 =r vandettepenberthy.com

o : <ainss «{. YanBeiie z jvancette@vandettépenbeithy.com
Brit;any Lee Perkerihy & sos berthy@vandettepenberthy.com ALSO ADMITTED IN CONNECTICUT





which it was stated that Officer McCarthy shot Lédy. Also, on the page were contact numbers
* and suggestions that people call the sheriff’s department to voice their concerns.

On August 5™ 2014, the above-referenced Officets all petitioned Sardinia Town Judge
Gene Heintz to find probable cause that Lady was a dangerous dog, as defined by Agricultural
and Markets Law §123. However, on their complaint which is included in these materials, when
asked what Lady did...they merely state “dangerous dog, pit bull.” Functionally, that would be
the equivalent of a criminal complaint, when asking what a criminal did to read... “dangerous:
white male.” Ignoring the idiocy reflected.in the complaint, one doesn’t have to be a lawyer to
understand that the complaint is woefully insufficient. Further, thé tneptitude of the complaint in
conjunction with the timing of the complaint, some 11 days after Lady had been shot, clearly -
reveals that the complaint was completely retaliatory in nature.

Somehow though, the three deputies were able to get Judge Heintz to find probable
cause within the completely bare complaint, and have Lady seized from her home. Furthermore,
he scheduled the hearing for August 12, 2014, though the law is clear the hearing must be -
scheduled within five days after the dog'is seized. Weekends do NOT toll the time in relation to
the relevant statute, namely Agricultural and Markets Law §123:‘ Upon other aspects of the case,
1 would ask you to investigate how a Judge could have signed off on such a woefully ifisufficient

complaint. There are only two possible answers to that question: incompetence or something
more sinister - : ‘

At any rate, Lady, still recovering from her gunshot wound, was ordered to be seized by
the dog warden and housed by the same. Despite the physical pain she was, enduring and the
injustice she was facing, she maintained her affable demeanor upon being seized.

Qn August 8™ my client went to visit Lady at the shelter so that she can receive follow
up care for her gunshot wound to the head that was inflicted by Députy Sheériff Greg McCarthy.
At this time, new wounds in form of significant facial sores were evident on Lady’s face. The
wounds were not present when Lady was seized. My client had to endure more veterinary
expenses to try and treat these new wounds that happened while Lady was in the County’s
custody. .

Simply put; Sheriff Howard, 1 think I am speaking for the masses when I ask that the

County stop torturing this innocent animal. I am asking that the complaint be withdrawn
immediately, while you conduct a full internal investigation into this incident. If for no other
. reason, the complaint must be withdrawn due to the insufficiency of the Officers’ comiolaint. The
sheriff’s department can still refile the complaint at a later juncture.'if you find any merit in the





Officers’ complaint, though of course, I doubt you will. I am submitting motion pape;s to this
effect as well, but, the fact is, Lady should not have to wait until Tuesday to obtain some
measure of humanity and justice. For your reyiew, I have in¢luded in these materials new photos
of Lady depicting her new sores on August 8™, 2014, and the motion papers, which are also
being forwarded to the County Attorney’s and County Executive’s Office. It is also my position
that the shelter that Lady is now inhabiting is causing her unjustifiable pain and suffering, in
violation of Agncultural and Markets Law §353 and §353-b. It is also my position that all those
responsible for having her placed there or. keeping her placed there are furthering an act of
cruelty towards an animal, also in violation of Agricultyral and Markets Law §353. Of course, I '
will réspectfully await your own. prospective internal invéstigation to see what your
determinations are. : .

" It should be noted that numerous media sources are taking an interest in this story. While
I think the public should be made aware of this situation'so that they can properly protect
themselves from the above-referenced Officers, I will hold off on forwarding this letter with the
hopes that you do both the right and 1awful actions to have this a.mmal released forthwith.

Sincerely,
Matthew Albert

Enc.

CC: Erie County Attorney’s Office





' STATE OF NEW YORK _ ,
SARDINIA TOWN COURT: COUNTY OF ERIE

TOWN OF SARDINIA,
ERIE COUNTY SHERIFF’S DETECTIVES
GRAHAM, NOECKER, AND MCCARTHY

Plaintiffs
NOTICE OF MOTION
V.
MEGAN SHIMBURSKI ~ ~ ~ " Index No. UNKNOWN
Defendant.
PLEASE TAKE NOTICE:
" MOTION MADE BY: Matthew Albert, Esq., .
VANDETTE PENBERTHY, LLP
Attorneys for Megan Shimburski
DATE, TIME & PLACE: August 12, 2014,
Hon. Judge Gene Heintz
Sardinia Town Court, Erie County
12320 Savage Road
Sardinia, NY 14134
RELIEF DEMANDED: " .. Motiord .to Dismis.s, pursuaht to CPLR § 3211 (7)
SUPPORTING PAPERS: o Affirmatibn of Maéthew Albert, Esq., with exhibits.

DATED: Buifalo, New York
August 11,2014





STATE OF NEW YORK
SARDINIA TOWN COURT : COUNTY OF ERIE

TOWN OF SARDINIA,
ERIE COUNTY SHERIFF’S DETECTIVES
- GRAHAM, NOECKER, AND MCCARTHY

Plaintiff,,
ATTORNEY AFFIRMATION
V. |
MEGAN SHIMEURSKI, C C ' . In;lek No: UNKNOWN

Defendant.

STATE OF NEW YORK' ).
. : ) SS.:
COUNTY OF ERIE ) :
MATTHEW A. ALBERT, ESQ., being duly sworm, deposes and says under penalties of :
perjury, pursuant to CPLR §2106: ;
| _ RELEVANT BACKGROUND
1. I am a member of the law ﬁrm'of VANDETTE PEI;IBERTHY, LLP,'attomeys for Megan
Shimburski, an'd as such; I am ﬁxlly'familia; with't_he facts and circumstances surrounding this
case. |
2. This Affirmation i is, made in support of plamtlﬁ’ s motion for summary judgment on the
issue of the Plaintiff's to state a Cause of Action in their complamt Plaintiff’s motion is hrmted
to me issue of Plaintiff’s Fallure to state a Cause of Action pursuant to §3211 (7) of the Civil
Procedure Law. |

3. This action arises out of an incident tha.t occurred on July 26, 2014 at the home of the

_ Defendant’s parents, located at 12879 Pratham Road, East Concord, New York 14055."





4. Certain aspects of the ineident and the following events are doeumented_ and cannot be in
dispute. It is only those aspects of the ineident that are also reievarﬁ to the subsequent Dangerous
Dog claim brought by the Plaintiffs that are set fo;tﬁ-m these motion papere.

5. On July 25, 2014, Erie County Sheriff :Detectives Graham, Noecker, and ‘l\;icCarthy |
arrived at the above-referenced propetty at-or about 2:00- pm. The Pla1nt1ffs did not have a
warrant and were in plamclothes At the time, Defendant was on the property with her two
children and her two dogs.

. 6. Detective McCarthy discharge;i his firearm, injuring Defendant’s two year old dog -
named Lady. | |

77 Defendant strongly feels and alleges' that Detective McCari:hy ﬁred hls weapon.
unjustifiably and eruelly, and that all Officers committed numerous other grievances while on
her parent’s property. |

8. Defendant began to voice thosle gn'evanpeé on Faceboek over the next se_veral days
;‘ollowing the incident.

9. The incident generated attention on social media, ana, as of August ;’»“’, a Facebook Page
was formed on Lady’s behalf, encouragir}g supporters of Megan a1:1d Lady to call and voice their
complaints with'the SherifPs Department. Numeroes calls begaﬁ to come in to the Sheriff’s
Department regarding the conduct of the lentlffs.

10. On August 5™, some 11 days after Detective McCarthy shot Lady, all three, Plaintiffs
| swore out a complaint before ‘the Honorable Judge Gene Heintz accusing Lady of being a
Dangerous Dog as defined by § 108 (24a) of the Agricultﬁral and'Mafkets Law The Honorable
Gene Heintz e;'idently found probable cause within the .complai'r!t, and scheduled a hearing for

5:00 pm, August 12, 2014. That complaint is attached hereto as Exhibit A. .





11.In conjunction with the hearfng, t.he Honorable Gene Helntz also issued an Order to
Town of Sardlma Dog Control Officer Duane DeGolier to seize Lady on August: 5% 2014. Lady
was seized by ths same on that date. That Order is Attached Hereto as Exhlblt B.

12. For the following reasons, the’ complamt ‘needs to be dismissed forthw1th pursuant to

§321 1 (7) of the Civil Procedure Law as a matter of law.

Argument 1: The Plaintiff’s Comp. laint Fails to State a Cause of Action
13. The action that the Plaintiff’s a:ttémpl to bring is to have Defendant’s dog, Lady, be

deemed a dangerous dog pursuant to §108 (24a) of the Agricultural and Markets Law.

That section reads as follows:

(@ "Dangerous dog" means any dog which (i) without justification attacks a person, companion animal as
defined in subdivision five of section three hundred fifty of this chapter, farm animal as defined in
subdivision four of section three hundred fifty of this chapter or dothestic animal as defined in
subdivision seven of this section and causes physu:a'l injury or death, or (ii) behaves in a manner
which a reasonable person would believe poses a serious and unjustified imminent threat of serious
physical injury or death to one or more persons, companion animals, farm animals or domestic
animals or (iii) without justification attacks a service dog, guide dog or hearing dog and causes physical
injury or death.

14. For the Plaintiffs to file a proper pleadmg, itis necessary ‘that they ablde by §30 13 of
the Civil Procedure Law. . . ’

15. §3013 provides that: Particularity of statements generally. Statements in a pleading shall be _
_ sufficiently particular to give the court and parties notice of the fransactions, occurrences, or series of fransactions
or occurrences, intended to be proved and the material elements of each cause of action or defense.

16. Under the Civil Practice Law a;ld Rules, the sufficiency ofa pleadiﬁé to a cause of action
or defense.will generallyldepend upoil whether or ﬂQt there was substantial compliance with
section 3013 providing that "Statements in a pleading shall be suﬂ_icie:ntly parﬁcular to give the
court ami parties notice of the _tra.nsactions, occurrences, or series of transactlons or.occurrences,
intended to be proved anq the @eﬁﬂ elements of each cause of ac_tion or defense.”" These
provisions are declared to be "the heart of the pleqdi_ng requirement and [repre‘sent] an attempt to

set up a realistic requirement of pleading” (First Preliminary Report of Advisory Committee on





Practice and Procedure [1957], p. 63). See Foley v. D'agestino, 2_1‘ AD 2d 60 -NY: Appellate
’ Div., 1st Dept. (1964) | .

17. Plaintiff’s complaint alleges that “the said dog did at the Town of Sardinia, County of
Ene Da.ngerous Dog—Plt Bull.” There are no other allegatlons that the dog in question did -
anything aside from evidently being a pit bull.

* 18. Given the complaints’ lack of any kind of proper construction, it is dlﬁicult to even try
and 1mp1.1te any coherence as to how the Plaintiff’s complaint co.uld concelvably contain a cause
of action within it. |

19. However, if one were to very lii)erally and génerously try and make sense of the
c:)mplaint.from the standpoint of staﬁné a cause of action, o.ne wc-)uld.have to asMe that the
Plaintiffs were stating that Lady is a dangerous.ciog merély becauge she is a pi't bull.

20. However, there ts rio law in New York .that any dog can be considered danéérous from.

the mere fact that an individual dog belongs to a certain breed. New York does not recognize any

kind of breed specific legislation. _Sg_e_ University. Towers v. Makine Gibson, 2007 NY Slip Op,
27481 (2007). N ' ' |
‘ 21. Therefore, even if the Plaintiff’s establish beyond clear and convincing evidence all
facts contained within their complaint, that Lady is in fact a 1"it Bull; they stiil have not stated
any kind of cause of action for which relief can be given. | |

.22 Therefére, it is necessary that the Plaintiff’s complaint be dismissed immediately, with

prejudice.’





Argument 2 The daﬁgerous dog proceeding was scheduled in violation of §123(2) of the
Agricultural and Markets Laws and is a nullity

The relevant portion of §123(2) of the A.gncultural and Markets Law reads as foIlows

"Thereupon, the judge or justice shall immediately determine if there is probable.cause to believe the dog
is a dangerous dog and, if so, shall issue an order to any dog- control officer, peace officer, acting pursuant to
his or her special duties, or police officer directing such officer to immediately seize such dog and hold the same
pending judicial determination as provided in this section. Whether or not the judge or justice firds there is
probable cause for such seizure, he or she shall, within five days and upon written notlce of not less than two days
to the owner of the dog, hold a hearing on the complamt ] .

23. Lady was seized on August S; 2014. At the time of this wntmg, Sunday, August 10",
2014, 5 days have_passed. '

24. Notably, there is. no exception provided in the statute fo;' Weellcends or. holidays, as may
be set forth in other similar statutes, such as § Criminal Procedure Law 180.80.

25. Therefqre, it is clear that as of August 11, 2014, Lady is _l;eing held unlawfully dbased on
the fact that the time to run the hearing has expired. Of course, it is our submission that Lady is
being held unlawfully for a number of reasons though those are outside the scope of this
argument . _

* 26. It is worth mentioning th'at tﬁe shelter Lady has been provided is also unlawful in nature,
in that it has caused her severe.facial sores that were nqt present whén she was seized. Her new
injuries are fairly and accurately ;lepicfed in Defendant’s e-xhibits C and D, which are attached
hereto accordingly. .

27. Upon information and belief, To% of Sardinia dog ‘wardén Duane DeGolier ..states that‘
her injuries are being caused by Lady rl;bbing her.face against the bars from which she is caged.

28. Regardless, those injuries ha\{e caused hef suffering, meaning the s.'helter providéd by the |
Town of Sardinia and requested by .Eirie County Sh'eriff Deputies Graham, Noecker, and

McCarthy’s complaint is inadequate, in violation of Agricuitural and Markets Laws §353-b.





29. Further, the shelter she has been prov1ded also is causing Lady unnecessary pain and

suﬁ'ermg, which is furthering an act of cruelty towards an a.mmal m v101at10n of §353 of the

Agncultural and Markets Laws.

30. Clearly, the longer Lady is unlawfully cenfined to a shelter that is causing her

unnecessary pain and suffering, the more an act of cruelty is being furthered upon her.

WHEREF QRE, Defendant respectfully requests the following forms of relief:

That the Erie County Sheriff’s Department recognize the faultii1ess of their complaint, even
just if strictly on procedural grounds, and IMMEDIATELY withdraw their petition. Further,
itis équested that they seek out the Honorable Judge Hernz and have himn issue an Order
directing that Lady be released o Her owner immediately. |

That the Honorable Judge Heinz recognize the faultiness of the complaint and corresponding

Order, even just on procédural grounds, and immediately dismiss the Complaint, thereby .

releasirrg Lady to her owner.
An Order granting- summary Judgment on Plamtlff’s Failure to state a Cause of Action
pursuant to §3211 (7) of the Civil Procedure Law, and for such other an ﬁJ.rther relief as this

Court deems just and. proper.

DATED: August 10,2014

Buffalo, NY

VANDETTE PENBERTHY LLP

W A. ALBERT, ESQ.





VanDette Penberthy LLP )
Attorneys for Megan Shimburski
"Office and Post Office Address.
617 Main Street, Suite M108
Buffalo, NY 14203 '
(716) 803-8400





VANDETTE PENBERTHY LLP

MATTHEW A. ALBERT, ESQ." .

VanDette Penberthy LLP
Attorneys for Megan Shimburski
Office and Post Office Address
617 Main 3treet, Suite M108
Buffalo, NY 14203

(716) 803-8400

TO:

County Attorney’s Office

Michael Siragusa, Esq.

95 Franklin Street, Suite 1634." .
Buffalo, New York 14202.

Sardinia Town Atiorney’s Office
David Dimatteo .

12320 Savage Road

Sardinia, New York 14134

Eﬂe County Sheriff’s Office
.Sheriff Timothy Howard
10 Delaware Avenue

Buffalo, New York 14202

Sardinia Town Court
Honorable Judge Gene Heintz

12320 Savage Road
Sardinia, New York 14134





At a Civil Term of the Sardinia
Town Court, held in and for the
Town of Sardinia, at the Sardinia
Town Courthouse, in' the Town of
Sardinia, New York scheduled for
the 12th day of August, 2014.

PRESENT Honorable Gene Hemg, 1S. C
Justice Pre51dmg

STATE OF NEW YORK
SARDINIA TOWN COURT: COUNTY OF ERIE

TOWN OF SARDINIA,
' ERIE COUNTY SHERIFF’S DETECTIVES
GRAHAM, NOECKER, AND MCCARTHY . .
Plaintiff, ' ORDER.

V.
MEGAN SHIMBURSKI, - . ' ' : * " Index No.
Defendant ' ’
+p disrmuss

1. Defendant Megan Sh1mbursk1 havmg ‘moved forsummary-judgment on the issue
of Faﬂure to State a Cause of Action pursuant to §3211 (7) of the Civil Procedure Law,
and this motion having been had, |

NOW upon readiﬁg of the. Notice of Motion dated August }1, 2014, with

supporting Affirmation of Matthev\; A. Albert, Esq. datled A;.lgust 9, 2014 with Exhibits
| attached the.reto; ‘ ‘ |

NOW upon the wriften submissioné of VanDette Penberthy LLP, Matrli.ew A.

Albert Esq. of Counsel for Defen;iant. Megan Sh?mburski, and opposing Counsel for

Plaintiffs, and due deliberation having been heard, it is hereb}";





2. ORDERED that Defendant’s Moﬁop to Dismiss on the issue of Failure to State a
Cause <.)f Action pursuant .t.o'§_32'11 (7) of the Civil Proceélu;'e Law ‘is granted in all
respects, and it is furthe.r; . . |

ORDERED that copies of the Notice of Motion dated ‘August -1'1, 2014, with
. éupporting Affirmation of'Matthew A. Alberf, Esq. dated August 9, 2014, with Exhibits
attached thereto may be filed at the Sardinia Town Coutt’s office as if they ‘were

originals;

- HON. GENE HEINTZ, J.S.C.

GRANTED -





DL-42 (REV. 2/11) NOTICE OF HEARING " . Copies- I-DogOwier ' ..
' TO OWNER OF DOG UNDER SECTION 123 OF THE 1-DCO .
AGRICULTURE AND MARKETS LAW 1 - Justice or Judge

o Meaan . Shimbusk.
Address YL’-} 9 iﬂmal—hum (Oabl {[}Iﬁ_ &ﬂfjld /W /NN

This is to notify you that a complaint has been filed with the undersigned pursuant to the provisions of Section 123 of the

Agriculture and Markets Law, alleging that a dog owned by you is a dangerous dog in that sald dog did at the Clty,. Village

of . Qr'd;n L CA , County of 1L - : NY*

.JQQIL%,O_EG_U—A .4')0%' ~-{/:“l Ayl

Further, take notice that a hearing on said complaint will be held at a
\ (Location of H& g) ,

8 C‘C’Td-‘ N /M 14134
! ’2+h day of_‘&.l?)u&i" . ._, 20’% , at - 5:00 F__-M'"

in said Town, on the

il - . . .

I

Dated at Egmd:,;nﬁ?l“‘& ~ _NY.C T
this_ﬂ_.dayofh%&&k_ - 2014 —ﬁm_ R(Juiuceorlu{?) . |

*Fill in the particular act complained of, bririging the case within the provisions of said Section 123. GIVE DOG LICENSE NUMBER.

**Date fixed for the hearing shall be within five days of the receipt of the complaint. Written notice of not less than two days must
be given to the owner.

County of QJ‘LQ, )
. SS.:

Cis R . .
f Sard:ruﬂ ) - )

5 Ub% ,20 / / , | served the foregoing notice on the

I hereby certify that on the 5 day of
'l

person to whom the same is directed by delivering to and leaving with him fersonally a true copy thereof,

W//M

Fee $
(Signature and Official Title)
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DL-39 02/11

ORDER TO SEIZE A DOG
Under the Provisions of Section 123
Of the Agriculture and Markets Law..

State of New York, County of 2‘)’ y £

City, Town)Village of Sardinio

E LS0- . I %
. Theﬁb}éﬁcs'ﬂ"ns Gm;"’c WL\#M(MW against M@ 8 an thl m bUFS Kl
Defendant — luS\-\ S S Court of the cm@ Village of

_SGYdT noo County of SY‘{ R, .  NY
Tom é)()\‘b@l/ ) Gg?ontrogPeace Officer City, (Town}, Village of
SC\ rAin e County of ___ &y} A_ . . NY.

Complaint having been made that the above named defendant
ﬁ Harbors a dog ‘within the meaning of Section 123 of the Agnculture and Markets Law.

O Failed to destroy and securely confine a dog which has been determined to be dangerous within the

maaning of Section 123 O.Qtze_Agnculture_and_Mamets Law. s
O Other: _ o within the meaning of
Said dog is a, th E._/‘U ' : age 5, sex F: . known as Lo»d‘/
0 No. 0o n and harbored at _{/ %79 Fmﬂr’kmm ool
| Qn rdinio  NY.

Now therefore, pursuant to the authority found in Article 7 of the Agriculture and Markets Law of the
State of New York or , you are hereby ordered to seize the sald

dog so harbored by the said _mv%g_n__éhjmbwskl' ) defendant, and hold, care for

or dlspose of said dog pursuant of the provisions of Article 7.

City, illage of SQVd? no . , Judge or Justice 6?3"12_ R 'H-Q f\*“\

Dated__¥S 2004 sz M D

COMPLETE THREE COPIES: ORIéINAL COPY/DEFENDANT 2"° COPY/COURT  3%° COPY/SEIZING OFFICER
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COUNTY OF ERIE

MICHAEL A. SIRAGUS A MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

COUNTY EXECUTIVE Jeremy C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

August 11, 2014

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, _
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Andino, Luis v. Frederick Lomy,
Frances Sallivan, John Rodriguez,
Chief Love, Captain Beanko, and
Lieutenant Leary, et al.

Document Received: Decision and Order

Name of Claimant: Luis Andino
#60944, #05-B-1233

Erie County Correctional Facility
11581 Walden Avenue

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

N P [ g

By _ Y N\ chuafh for o
Michelle M. Parker
First Assistant County Attorney

MMP:did
Enc.

95 FRANKIIN STREFT, ROOM 1634, BUFFATO. NEW YORK 14202 - PHONE: (716) 858-2200 - WWWw ERIE GOV










UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

LUIS ANDINO,
Plaintiff,

V-
FREDERICK LOMY, Commission of Corrections;
FRANCES SALLIVAN, Commission of Corrections,
JOHN RODRIGUEZ, Superintendent,

CHIEF LOVE,

CAPTAIN BEANKO, LIEUTENANT LEARY,

SGT. SPILLMAN, O.C. E.C.C.F.

SGT. WHALEN, O.C. E.C.C.F.

SGT. GREEN, O.C. E.C.C.F.

SGT. JOHN DOE, O.C. E.C.C.F.

C.0. UTZ,O.C.E.C.C.F.

C.0. PENCZELSKI, O.C. E.C.C.F.

C.0. JANE DOE, O.C. E.C.CF.

SGT. MCMAHN, O.C. E.C.C.F.

C.0. SCOTT PRESTER, O.C. E.C.C.F.

C.0. RUTSKI, O.C. E.C.C.F.

C.0. JAYBALL, O.C.E.C.CF.

C.0. CHAPPEL, O.C. E.C.C.F.

C.0. GROOVES, O.C. E.C.CF.

C.0. BROCK, O.C.E.C.C.F.

C.0. JANEDOE 2,0.C.E.C.CF.

C.0. JOHNDOE 2,0.C. E.C.C.F.

DIRECTOR OF MEDICAL CORRINE,

C.O. KING, O.C.E.C.C.F,,

MENTAL HEALTH COUNCILER JANE DOE,
Defendants.

-PS-0-

- DECISION and ORDER
13-CV-1225A
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INTRODUCTION

Plaintiff Luis Andino, an inmate of the Erie County Holding Center (“ECHC")
who, at the time of the events alleged in the complaint, was incarcerated at the Erie
County Correctional Facility (“ECCF”), has filed this pro se action seeking relief under
42 U.S.C. § 1983, Title |l of the Americans with Disabilities Act (“ADA"), 42 U.S.C.
§ 12132 et seq., and Section 504 of the Rehabilitation Act of 1974, 29 U.S.C. § 794
(“Rehab. Act”) (Docket No. 1), and has both requested permission to proceed in forma
pauperis and filed a signed Authorization (Docket Nos. 2,5). Plaintiff claims that the
defendants, supervisory and correctional employees at ECCF, and two members of
New York's Commission of Corrections, violated his rights in myriad ways. He claims,
inter alia, that he was denied a number of reasonable accommodations for his visual
impairment, denied fair and impartial disciplinary hearings, and was subjected to the
use of excessive force during an altercation between himself and another inmate on
September 20, 2012. For the reasons discussed below, plaintiff's request to proceed
as a poor person is granted, several of his claims are dismissed with prejudice,
pursuant to 28 U.S.C. 8§ 191 5(e)('2)(B) and 1915A, several of his claims are
dismissed without prejudice and with leave to file an amended complaint as to those

claims, and the remaining claims may proceed to service at this time.

DISCUSSION

Because plaintiff has met the statutory requirements of 28 U.S.C. § 1915(a) and

filed an Authorization with respect to this action, he is granted permission to proceed in

2





forma pauperis. Sections 1815(e)(2)(B) and 1915A(a) of 28 U.S.C. require the Court to
conduct an initial screening of this complaint. In evaluating the complaint, the Court
must accept as true all of the factual allegations and must draw all inferences in
plaintiff's favor. See Larkin v. Savage, 318 F.3d 138, 139 (2d Cir. 2003) (per curiam);
King v. Simpson, 189 F.3d 284, 287 (2d Cir. 1999).. While “a court is obliged to
construe [pro se)] pleadings liberally, particularly when they allege civil rights violations,”
McEachin v. McGuinnis, 357 F.3d 197, 200 (2d Cir. 2004), even pleadings submitted
pro se must meet the notice requirements of Rule 8 of the Federal Rules of Civil
Procedure. Wynderv. McMahon, 360 F.3d 73 (2d Cir. 2004). “Specific facts are not
necessary,” and the plaintiff “need only ‘give the defendant fair notice of what the ...
claim is and the grounds upon which it rests.’ " Erickson v. Pardus, 551 U.S. 89, 93,
127 S.Ct. 2197, 2200, 167 L.Ed.2d 1081 (2007) (quoting Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 555, 127 S.Ct. 1955, 1959, 167 L.Ed.2d 929 (2007) (internal quotation

marks and citation omitted).

Plaintiff brings this action pursuant to 42 U.S.C. § 1983. “To state a valid claim
under 42 U.S.C. § 1983, the plaintiff must allege that the challenged conduct (1) was |
attributable to a person acting under color of state law, and (2) deprived the plaintiff of a
right, privilege, or immunity secured by the Constitution or laws of the United States.”
Whalen v. County of Fulton, 126 F.3d 400, 405 (2d. Cir. 1997) (citing Eagleston v.
Guido, 41 F.3d 865, 875-76 (2d Cir.1994)). Based on its evaluation of the complaint,
the Court finds that several of plaintiff's claims must be dismissed with prejudice,

pursuant to 28 U.S.C. §§ 1915(e)(2)(B)(ii) and 1915A(b), because they fail to state a






claim upon which relief may be granted. In addition, the Court finds that several of
plaintiff's remaining claims must be dismissed without prejudice and with leave to file an
amended complaint as to those claims and that the other remaining claims may

proceed to service.
PLAINTIFF'S CLAIMS

Plaintiff alleges that he is blind and that, while incarcerated at ECCF, his rights
under the Constitution of the United States, Title Il of the ADA, and the Rehab. Act
were violated, including the right to be provided with reasonable accommodations in
relation to legal research and materials—e.g., a computer in the law library with “talking
software” and a legal research program with “talking software”—in order to prepare for |
and defend himself in prison disciplinary proceedings and to prepare grievances and
lawsuits. His primary allegations appear to be centered around three issues: (1) the
failure to afford him reasonable accommodations; (2) the failure to provide him fair and
impartial disciplinary hearings; and (3) the use of excessive force on October 20, 2012
in response to an altercation between himself and another inmate. The first two are
related in that he alleges, in part, that the failure to provide him with certain
accommodations as a blind person hindered his ability to prepare for and defend
himself during the disciplinary hearings. He also raises several other claims—-e.g.,
interference with or refusal to file his grievances, retaliation and removal of books and

legal documents from his cell, and the disclosure of confidential medical information.

'Plaintiff's complaint which was prepared using, in part, the Court's form pro se prison civil right
complaint and an additional number of handwritten pages, contains a handwritten document entitled
“Grievance,” dated December 12, 2013, which appears to include instances of failures to accommodate his

4





The handwritten portion of the complaint begins with a “Preliminary Statement”
which is, in effect, a summary of the claims alleged, and continues with a “Statement of
Facts.” which are numbered and allege various and separate instances of misconduct
and violations of plaintiff's rights. The complaint ends with a statement of the relief

sought.?

1. ADA/Reasonable Accommodations.

As noted, the complaint alleges a number of instances where the defendants
purportedly denied plaintiff a reasonable accommodation for his disability. For
instance, plaintiff alleges that on August 29, 2012, he filed a grievance against ECCF's
Superintendent Rodriguez after being denied access to an inmate rule book on audio

tape, a scanner book reader, a talking computer with “jaws,” adequate legal assistance

disability upon his transfer to ECHC from ECCF on or about November 9, 2013. The compilaint itself,
however, includes claims relating only to his incarceration at ECCF, not ECHC. Plaintiff also has filed a
second complaint, Andino v. Lomy, 14-CV-0054A, which addresses instances of misconduct at ECHC and
a denial of accommodations upon his transfer there. To the extent the handwritten document entitled
“Grievance” is included within the compiaint in the instant matter and inciudes a summary of events that had
occurred at ECHC since his transfer there, it will not be considered as part of the complaint in the instant
matter.

2This is not the first action plaintiff has filed alleging violations of Title Il of the ADA and the Rehab.
Act during the period of time he was at ECCF—on of after August 2012. On September 6, 2012, plaintiff filed
Andino v. Cummins, et al., 12-CV-0852A(Sc), and alleged, inter alia, that he was transferred to ECCF in
August 2012, and that on August 28, 2012, he filed a grievance alleging that he was blind and that ECCF
lacked reasonabie accommodations, including a talking computer, software for blind inmates and mobility
aids. (/d., Docket No. 8, Report and Recommendation, at 9, filed June 19, 2013). He also alleged that he was
denied access to the courts, the right to file or have his grievances heard and a denial of his request to have
written materials for a disciplinary hearing be in audio format.

While the allegations in Andino v. Cummins, supra, are similar to the ones in the instant action, it was
filed in September 2012, and thus pre-dates the vast majority of the specific allegations raised in the instant
action. Additionally, in Andino v. Cummins, supra, plaintiff was directed to file an amended complaint on or
before April 7, 2014 (Docket No. 19, Order Adopting Report and Recommendation, and No. 20, Order), but
to date plaintiff has not filed an amended complaint as directed. The Court will therefore not address
consolidation at this time. If and when issue is joined in both cases, the parties and the Court may wish to
address consolidation.






with respect to filing legal documents, brail dots'on computer, mobility training and
assistance, and a sighted assistant that he requested and trusted. (Complaint, §§ 1, 5-
7, 10-16, 20.)°

Plaintiff has sued a number of correctional officials and other employees at
ECCF alleging that some of them violated his rights under the ADA and Rehab. Act.
Neither Title Il of the ADA nor the Rehab. Act, however, provides for individual liability.
Dorsey v. Sullivan, 2013 WL 4776344, at* 6 (W.D.N.Y., Sept. 3, 2013) (Foschio, M.J.)
(citing Garcia v. S.U.N.Y. Health Sciences Center of Brooklyn, 280 F.3d 98, 107 (2d
Cir.2001) (“neither Title Il of the ADA nor § 504 of the Rehabilitation Act provides for
individual capacity suits against state officials.”); see also Fox v. State University of
New York, 497 F.Supp.2d 446, 449-50 (E.D.N.Y.2007) (“The plaintiff's claims against
the individual defendants in their individual capacity must be dismissed because there
is no individual liability under Title | or Title Il of the ADA . . . M.* Accordingly, plaintiff's
claims under the ADA and Rehab. Act must be dismissed, but the dismissal is without

prejudice to the filing of an amended complaint against a proper defendant.®

3paragraph 1 alleges in a summary fashion that plaintiff filed a grievance against Rodriguez alleging
that he was denied these accommodations; the other paragraphs cited allege specific instances where plaintiff
was denied one or more of these accommodations by specifically named defendants.

“To the extent plaintiff may be asserting claims for prospective injunctive relief against the individual
defendants in their official capacity, see Mabry v. Neighborhood Defender Serv., 769 F.Supp.2d 381, 391
(S.D.N.Y.2011) (“[T]he ADA does not provide for personal liability on the part of non-employer individuals,
except in the case of claims under Title Il of the ADA asserted against individuals in their official capacity for
prospective Injunctive relief.” (citations omitted)), such claims are moot and must be dismissed because
plaintiff was transferred from ECCF in November 2013. See Andino v. Cummins, et al., 12-CV-0852A(Sc),
Docket No. 8, Report and Recommendation, at 19, filed June 19, 2013 (Report and Recommendation
adopted, Docket No. 19, Decision and Order, filed March 5, 2014).

S Title Il of the ADA provides “that no qualified individual with a disability shall, by reason of such

disabllity, be excluded from participation in or be denied the benefits of the services, programs, or activities
of a public entity, or be subjected to discrimination by any such entity.” 42 U.S.C. § 12132 (emphasis added).
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2. Fair and Impartial Disciplinary Hearings.

Plaintiff alleges that based on a number of misbehavior reports, some of which
were falsely or fraudulently written, he was subjected to a number of disciplinary
hearings during which certain defendants denied him a fair and impartial hearing.
Specifically, he alleges that at hearings conducted on September 17 and 19, October
22, and November 5, 2012, by defendants Sgt. Whalen, C.0O. Utz and C.O. Penczelski
(September 17 Hearing); Sgt. Spiliman, C.O. Jane Doe, C.O. John Doe 2 (September
19 Hearing); Sgt. Whalen, C.O. Utz and C.O. John Doe (October 22 Hearing); and Lt.
Leary (November 5 Hearing), he was denied his requests to have the Hearing audio
recorded, to call witnesses, to present documentary evidence and the ability to conduct
legal research to prepare his defense. (Complaint, § § 8, 10, 20, 21 and 23-24.)

Plaintiff also alleges that following the Hearing on September 17, 2012, which
was adjourned to September 19, he was found guilty of the disciplinary charges and
received a disposition of ten days keeplock (Complaint, § 10.) Similarly, he was
adjudicated guilty following the October 20 and 22 Hearings and received dispositions
of 14 days administrative segregation for both. (/d., 19 20, 21, 23-24.) He provides no
information about the disposition of the November 5 Hearing.

Because plaintiff has not alleged that he suffered an “ ‘atypical and significant

hardship . . . in relation to the ordinary incidents of prison life[,] " Palmer v. Richards,

“Public entity,” defined as “any State or local government; any department, agency, special purpose district,
or other instrumentality of a State or States or local government; and the National Railroad Passenger
Corporation, and any commuter authority ...." 42 U.S.C. § 12131(1)}(A(C). Section 504 of the Rehab. Act
provides that no qualified individual with a disability “shall, solely by reason of [such] disability, be excluded
from the participation in, be denied the benefits of, or be subjected to discrimination under any program or
activity receiving Federal financiai assistance....”" 29 U.S.C. § 794(a) (emphasis added).
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364 F.3d 60, 64 (2d Cir.2004) (quoting Sandin v. Conner, 515 U.S. 472, 484, 115 S.Ct.
2293, 132 L.Ed.2d 418 (1995)), he has not stated an actionable claim of a violation of
procedural due process. Thus, his claims alleging a denial of due process and fair and
impartial hearings must be dismissed with prejudice. See, e.g., Brown v. Graham, 2010
WL 6428251, at *9 (N.D.N.Y., March 30, 2010) (Report & Recommendation adopted by
District Judge, 2011 WL 1213482 (March 31, 201 1) (“The federal district courts in New
York, applying Sandin, have been consistent in holding that terms of SHU or *keeplock’
of approximately 30 days or less . . . do not implicate a liberty interest protected by the
Due Process clause, even in the absence of detailed factual development regarding the
conditions of confinement.”) (citations omitted)), affd 470 Fed.Appx. 11 (2d Cir. 2012).°

3. Use of Excessive Force on October 20, 2012.

Plaintiff alleges that in response to an altercation between himself and another
inmate on October 20, 2012, defendants Sgt. John Doe, C.O. Prester, C.O. Rutski,
C.O. Ball, C.O. Grooves and C.O. Brock used excessive physical force which caused
him to suffer injuries that needed to be treated at a hospital. (Docket No. 17-19.)
These claims will be allowed to proceed to service at this time against defendants
Prester, Rutski, Ball, Grooves and Brock, and the Erie County Attorney's Office will be
asked, pursuant to Valentin v. Dinkins, 121 F.3d 72 (2d Cir. 1997), to attempt to

ascertain the identity of Sgt. John Doe who was allegedly involved in the incident of

To the extent plaintiff alleges that he was subjected to discipline and disciplinary hearings based on
the fillng of false misbehavior reports by certain defendants—C.O. Jane Doe 2, C.O. King (Complaint, | q
7.22). those claims too must be dismissed because the filing of a false misbehavior does not state a claim
of a violation of a constitutional right. See Freeman v. Rideout, 808 F.2d 949, 951 (2d Cir. 1986) ("The prison
inmate has no constitutionally guaranteed immunity from being faisely or wrongly accused of conduct which
may result in the deprivation of a protected liberty interest"), cert. denied, 485 U.S. 982, 108 S. Ct. 1273, 99
L.Ed.2d 484 (1988).





October 20, 2012. The County Attorney's Office need not undertake to defend or
indemnify this individual at this juncture. This order merely provides a méans by which
plaintiff may name and properly serve the defendant as instructed by the Second Circui:
in Valentin.

4. Plaintiff's Additional Claims.

(a.) Denied access to Law Library.

Plaintiff alleges that on September 1, 2012, defendant Chief Love denied him
access to the library and stated to him that he would need to wait until he was called.
(Complaint, §2.) To the extent this claim can be construed as a denial of access to the
courts, as opposed to a denial of a reasonable accommodation in violation of the ADA
and Rehab. Act, a claim which has been dismissed above, it too must be dismissed
because it fails to state a claim upon which relief can be granted.

While it is true that under the Constitution a correctional facility must provide an
inmate with meaningful access to the courts, Bounds v. Smith, 430 U.S. 817, 828, 97
S.Ct. 1491, 52 L.Ed.2d 72 (1977), the mere limitation of access to legal materials,
without more, does not state a constitutional claim, as “ ‘the Constitution requires no
more than reasonable access to the courts.' " Jermosen v. Coughlin, 877 F. Supp. 864,
871 (S.D.N.Y. 1995) (quoting Pickett v. Schaefer, 503 F. Supp. 27, 28 (S.D.N.Y. 1980)).
Moreover, in order to state a constitutional claim, a plaintiff must make a showing that
he has suffered, or will imminently suffer, actual harm; that is, that he was “hindered [in]
his efforts to pursue a legal claim.” Lewis v. Casey, 518 U.S. 343, 351, 116 S. Ct.

2174, 2180, 135 L. Ed.2d 606 (1996). Accord Morello v. James, 810 F.2d 344, 347 (2d





Cir. 1987).

Thus, plaintiff must show that he has suffered an actual injury traceable to the
challenged conduct of prison officials. A plaintiff has not shown actual injury unless he
shows that a “nonfrivolous legal claim had been frustrated or was being impeded” due
to the actions of prison officials. Lewis, 518 U.S. at 351-52, 116 S. Ct. at 2179, 2181.
Taking plaintiff's claim as true, he alleges he was denied access to the law library on
one occasion only and he “offers no facts to explain how the denial of access to the
library [on this one occasion, September 1,] prejudiced [his] ability to seek redress from
the judicial system.” Smith v. O’Connor, 901 F. Supp. 644, 649 (S.D.N.Y. 1995).
Accordingly, plaintiff's claim that he was denied access to the law library by Lt. Leary on

September 1, 2012, is hereby dismissed with prejudice.

(b.) Confiscation of law books from plaintiff's cell.
Plaintiff alleges that on September 19, 2012, Chief Love directed C.O. Utz to

confiscate the legal books from his cell because they were being used improperly to file
grievances and lawsuits. Plaintiff alleges this was done in retaliation for his filing of
grievances and lawsuits. (Complaint, 1 11.) At this stage in the litigation, this claim
alleging retaliation may proceed to service against Chief Love and C.O. Lutz. See
Graham v. Henderson, 89 F.3d 75, 79-80 (2d Cir. 1996) (The Second Circuit has held
that “retaliation against a prisoner for pursuing a grievance violates the right to petition

government for the redress of grievances guaranteed by the First and Fourteenth
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Amendments and is actionable under § 1983.") (citation omitted)).’

(c.) Cell search and confiscation of legal papers.

Plaintiff alleges that on September 18, 2012, when he was out at a court
appearance, C.0. Penczelski searched his cell and confiscated his lawsuit against
ECCF and refused to proved plaintiff with a “contraband slip.” (Complaint, §9.) To the
extent this claim was intended to allege a Fourth Amendment violation (cell search) it
must be dismissed with prejudice because an inmate has no right to privacy in his cell.
See, e.g., Hudson v. Palmer, 468 U.S. 517, 527-528, 104 S. Ct. 3194, 3201, 82 L.
Ed.2d 393 (1984). To the extent this claim can be construed either as a retaliation
claim or a denial of access to the courts claim, it must be dismissed but without
prejudice.

To make out a § 1983 retaliation claim, an inmate must show: (1) that he was
engaged in constitutionally protected conduct; and (2) that the prison official's conduct
was taken in retaliation for the inmate's protected conduct. Graham v. Henderson, 89
F.3d 75, 80 (2d Cir. 1996). However, "because we recognize both the near inevitability
of decisions and actions by prison officials to which prisoners will take exception and

the ease with which claims of retaliation may be fabricated, we examine prisoner's

"See, e.g., McEachin v. McGuiniss, 357 F.3d 197, 200 (2d Cir. 2004) ("We have frequently reiterated
that ‘[s}ua sponte dismissals of pro se prisoner petitions which contain non-frivolous claims without requiring
service upon respondents or granting leave to amend is disfavored by this Court.’ ) (quoting Moorish Sei.
Temple of Am. Inc. v. Smith, 693 F.2d 987, 980 (2d Cir. 1982)); Benitez v. Wolff, 907 F.2d 1293, 1295 (2d Cir.
1980) (per curiam) (“Sua sponte dismissal of a pro se complaint prior to service of process is a draconian
device, which is warranted only when the complaint lacks an arguable basis in law or fact. Where a colorable
claim is made out, dismissal is improper prior to service of process and the defendants’ answer.”) (citations
and internal quotations omitted)).

Inallowing these claims to proceed and directing a response to them, the Court expresses no opinion
as to whether plaintiff s claims can withstand a properly filed motion to dismiss or for summary judgment.
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claims of retaliation with skepticism and particular care.” Colon v. Coughlin, 58 F.3d
865, 872 (2d Cir. 1995) (citing Flaherty v. Coughlin, 713 F.2d 10, 13 (2d Cir. 1983)).

Plaintiffs complaint sets forth no factual allegations that the confiscation of his
legal papers on September 18, 2012, was in retaliation for the filing of a grievance or
lawsuit. He does not allege what lawsuit against ECCF was confiscated, see n. 2,
supra, nor does he allege any facts to support a claim that the “lawsuit” was confiscated
in retaliation for protected activity. As such, this claim fails to set forth an actionable
claim of retaliation. Plaintiff, however, may file an amended complaint and attempt to
re-allege an actionable claim of retaliation.

To the extent this claim can be construed as a denial of access to the courts, it
too fails to state an actionable claim under § 1983 and must be dismissed without
prejudice and with leave to file an amended complaint. As noted above, in order to
state an actionable claim under the First Amendment, an inmate must allege more than
the mere limitation of access to legal materials, Pickett, 503 F. Supp. at 28; a plaintiff
must make a showing that he has suffered, or will imminently suffer, actual harm; that
is, that he was “hindered [in] his efforts to pursue a legal claim.” Lewis, 518 U.S. at
351, 116 S. Ct. 2174, 2180, 135 L. Ed.2d 606. Plaintiff has not alleged any such harm
or prejudice. He has filed at least two actions against ECCF, see n. 2, supra, and one
against ECHC, Andino v. Lomy, 13-CV-0054A, and does not allege how the
“confiscation” of his lawsuit harmed or prejudice his claims against ECCF in any way.
This claim, therefore, fails to state an actionable constitutional claim and is dismissed

without prejudice but with leave to the filing of an amended complaint.
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(d.) Refusal to file grievances.

Plaintiff alleges that on a couple of occasions certain defendants refused to allow
him to file a grievance (C.O. Chappel) or interfered with his attempt to file a grievance
(C.O. John Doe 2). He alleges that C.O. John Doe 2 tried to prevent him from dictating
a grievance to another inmate through a vent. (Complaint, § 1 6, 26.) To the extent
plaintiff is alleging that these defendants denied or interfered with his ability to file a
grievance, this claim fails to state a claim upon whichlrelief can be granted under §
1983 because “[t]here is no constitutional right of access to [an] established inmate .
grievance program.” White v. Clark, 2012 WL 5877160, at *8 (N.D.N.Y., Nov. 20, 2012)
(citing Davis v. Buffardi, 2005 WL 1174088, at *3 (N.D.N.Y. May 4, 2005)
(“[p]articipation in an inmate grievance process is not a constitutionally protected right");
Shell v. Brzezniak, 365 F.Supp.2d 362, 369-70 (W.D.N.Y.2005) (“[iinmate grievance
programs created by state law are not required by the Constitution and consequently
allegations that prison officials violated those procedures does not give rise to a
cognizable § 1983 claim”); Cancel v. Goord, 2001 WL 303713, at *3 (S.D.N .Y. Mar. 29,
2001) (“inmate grievance procedures are not required by the Constitution and therefore
a violation of such procedures does not give rise to a claim under § 1983")). Thus, to
the extent that plaintiff alleges that defendants impeded or interfered with his

grievances, he fails to state a claim pursuant to § 1983.

(e.) Right To privacy.

Plaintiff alleges that defendant “Director of Medical Corrine” disclosed his HIV
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status to another inmate because plaintiff was unable to read certain test results
himself. (Complaint, §4.) The constitutional right to privacy has been found to include
the “right to protection regarding information about the state of one’s health.” Doe v.
City of New York, 15 F.3d 264, 267 (2d Cir. 1994). The right to privacy, however is not
absolute and “the interest in the privacy of medical information will vary with the
condition.” Powell v. Schriver, 175 F.3d 107, 111 (2d Cir. 1999). Courts in the Second
Circuit have recognized a constitutional right to privacy with respect to a limited number
of medical conditions, including HIV. See Doe, 15 F.3d at 267. Accordirigly, this claim
may proceed to service once this defendant--"Director of Medical, Corrine”--is identified
sufficiently for service to be effected upon her. See Nolley v. County of Erie, 776
F.Supp. 715 (W.D.N.Y.1991) (holding that prison inmates are protected by a
constitutional right to privacy from unwarranted disclosure of their HIV status);
Rodriguez v. Coughlin, 1989 WL 59607 (W.D.N.Y., June 5, 1989) (holding that inmates
have a constitutional right to privacy precluding corrections officers from disclosiné to
others that the inmate suffered from AIDS).

Pursuant to Valentin, 121 F.3d at 75, the Erie County Attorney’s Office is
requested to ascertain the full name of this defendant--“Corrine”-who is identified in the
complaint as “Director of Medical” and an address at which she can be served.

(f.) Interference with mail.

Plaintiff alleges that either C.O. John or Jane Doe removed his mail from a mail
box on a housing unit and it was thus not received by the Division of Parole.

(Complaint, § 3.) “Interference with legal mail implicates a prison inmate's rights to
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access to the courts and free speech as guaranteed by the First and Fourteenth
Amendments to the U.S. Constitution.” Davis v. Goord, 320 F.3d 346, 351 (2d
Cir.2003). In order to state a claim for lack of access to the courts by interference with
one’s legal mail, “an inmate must allege that a defendant's deliberate and malicious
interference actually impeded his access to the court or prejudiced an existing action.”
Cancel, 2001 WL 303713, at *4 (citing Lewis, 518 U.S at 349, 116 S. Ct. 2174, 2180,
135 L. Ed.2d 606). However, “[a] delay in being able to work on one's legal action or '
communicate with the courts does not rise to the level of a constitutional violation.”
Cancel, 2001 WL 303713, at *5 (citing Jermosen v. Coughlin, 877 F.Supp. 864, 871
(S.D.N.Y.1995); Jones v. Smith, 784 F.2d 149, 151-52 (2d Cir.1986)). “[l}f an adverse
judgment to an ‘otherwise meritorious' motion resulted from defendants’ delay, then a §
1983 claim is stated. Midalgo v. Bass, 2006 WL 2795332, at 12-15 (N.D.N.Y. Sept. 26,
2006) (adopting Report and Recommendantion) (quoting Cancel, 2001 WL 303713 at *3).

Plaintiff claims only that the library at ECCF did not have a mailbox for outgoing
mail and that the prisoners had to place all legal mail in mailboxes on the housing units
which is then collected by corrections officers. On August 30, 2012, he placed a
“parole appeal” in the mailbox on the medical housing unit and claims that C.O. John or
Jane Doe took the mail out of the mailbox and it was never received by the parole
commissioners. Plaintiff, however, does not allege that his parole appeal was denied,
prejudiced or hinderéd in any way. In the absence of such an allegation, the claim fails
to state a claim upon which relief can be granted. Moreover, plaintiff does not allege

any facts that would assist to identify the corrections officer who allegedly collected the
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mail from the box, or to support an inference that the collection process involved some.
intentional interference with legal mail. Accordingly, this claim must be dismissed
without prejudice to the filing of an amended complaint which alleges sufficient facts to
support this claim and provides at least some facts which would assist in identifying the
defendant who allegedly took the mail.

(h.) Defendants Lomy and Sallivan. Commission of Corrections.

Plaintiff names two Commissioners of the New York Commission of Corrections
as defendants, Fredrick Lomy and Frances Sallivan, but sets forth no allegations of any
type against them. In order for a plaintiff to establish a claim against a defendantin a §
1983 action, the plaintiff must allege that the defendant had some personal involvement
in the allegedly unlawful conduct. Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 1995)."
Since plaintiff has made no specific allegations whatsoever against Lomy and Sallivan
they must be dismissed from this action with prejudice.

CONCLUSION

Because plaintiff has met the statutory requirements of 28 U.S.C. § 1915(a) and
filed an Authorization with respect to the filing fee, his request to proceed in forma
pauperis is hereby granted. For the reasons discussed above, the following claims are
dismissed with prejudice pursuant to 28 U.S.C. §§ 1915(e)(2)(B)(ii) and 1915A: (1) the
claims alleging violations of Title II of the ADA and the Rehab. Act against the individual
defendants; (2) the claims alleging violations of plaintiff's procedural due process rights
in relation to his disciplinary hearings (fair and impartial hearing claims) and the filing of

false or fraudulent misbehavior reports; (3) the claims alleging a refusal to file or
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interference with plaintiff's grievances; (4) the claims against Fredrick Lomy and
Frances Sallivan, Commission of Corrections; and (5) the claim alleging a denial of
access to the Law Library by Lt. Leary on September 1, 2012. The following claims are
dismissed without prejudice and with leave to file an amended complaint as to these
claims only: (1) the claims under Title |l of the ADA and the Rehab. Act against a proper
defendant; (2) the retaliation claim against C.O. Penczelski based on the confiscation of
plaintiff's “lawsuit” against ECCF during a cell search on September 18, 2012; and (3)
the claim alleging interference with plaintiff's mail by C.0. John or Jane Doe on August
30, 2012. Further, the U.S. Marshal is directed to serve the summons and complaint on
defendants: (1) Chief Love and C.O. Utz regarding the alleged retaliatory confiscation of
law books from plaintiff's cell on September 19, 2012; (2) C.0. Prester, C.O. Rutski,
C.O. Ball, C.0. Grooves, C.O Brock and Sgt. John Doe (when and if identified)
regarding the claim of the use of excessive force on October 20, 2012; and (3) Corrine,
Director of Medical, regarding a.violation of plaintiff's right to privacy (when and if
identified).

ORDER

IT HEREBY IS ORDERED, that plaintiff's request to proceed in forma pauperis is
granted,

FURTHER, that the following claims are dismissed with prejudice, pursuant to
28 U.S.C. §§ 1915(e)(2)(B)(ii) and 1915A: (1) the claims alleging violations of Title li of
the ADA and the Rehab. Act against the defendants; (2) the clairﬁs alleging violations of
procedural due process rights in relation to plaintiff's disciplinary hearings (fair and

impartial hearing claims) and the filing of faise or fraudulent misbehavior reports; (3) the
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claims alleging a refusal to file or interference with plaintiff's grievances; (4) the claims
against Fredrick Lomy and Frances Sallivan, Commission of Corrections; and (5) the
claim alleging a denial of access to the Law Library by Lt. Leary on September 1, 2012;

FURTHER, that the following claims are dismissed without prejudice and with
leave to file an amended complaint as to these claims only: (1) the claims under Title II
of the ADA and the Rehab. Act against the proper defendant: (2) the retaliation claim
against C.O. Penczelski based on the confiscation of plaintiff's “lawsuit” against ECCF
during a cell search on September 18, 2012; and (3) the claim alleging interference with
plaintiff's mail by C.O. John or Jane Doe on August 30, 2012.¢ |

FURTHER, that the Clerk of the Court is directed to terminate defendants C.O.
Chappel, C.0. John Doe 2, C.O. Jane Doe 2, C.0. King, Sgt. Greene, Fredrick Lomy,
Frances Sallivan, Lt. Leary, Supt. John Rodriguez, Captain Beanko, Sgt. Spillman, Sgt.
Whalen, C.O. Penczelski, Sgt. McMahn, and Mental Health Counselor Jane Doe as
parties to this action;

FURTHER, that the Clerk of the Court is directed to file plaintiffs papers, and to
cause the United States Marshal to serve copies of the Summons, Complaint, and this
Order upon (1) Chief Love and C.O. Utz regarding the alleged retaliatiatory confiscation

of law books from plaintiff's cell on September 19, 2012: (2) C.O. Prester, C.O. Rutski,

®Should plaintiff seek to pursue one or more of the claims dismissed without prejudice by the Court
herein. he must file an amended complaint. Any amended comptaint, which shall supersede and replace the
original complaint in its entirety, must allege claims of misconduct or wrongdoing against each named
defenaant which plaintiff has a legal right to pursue, and over which the Court may properly exercise
jurisdiction. Any amended complaint filed by plaintiff must also comply with the pleading requirements of
Rules 8 and 10 of the Federal Rules of Civil Procedure, and will be subject to review by the Court pursuant

to28 U.S.C.§§ 1915(e)(2)(B) and 1915A in the same manner as the complaint was reviewed herein.
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C.O. Ball, C.O. Grooves, C.O Brock and Sgt. John Doe (when and if identified)
regarding the claim of the use of excessive force on October 20, 2012; and (3) Corrine,
Director of Medical, regarding a violation of plaintiff's right to privacy (when and if
identified), without plaintiff's payment therefor, unpaid fees to be recoverable if this
action terminates by monetary award in plaintiff's favor;

FURTHER, that, as directed above, the County Attorney's Office is requested to
attempt to ascertain the identities of Sgt. John Doe and Corrine, Director of Medical and
advise the Court's Pro Se Office, in writing, of such information within 30 days of entry
of this Decision and Order;

FURTHER, the Clerk of the Court is directed to forward a copy of this Order by
first class mail to Michael A. Siragusa, County Attorney, County of Erie, Erie County ;

FURTHER, that pursuant to 42 U.S.C. § 1997e(g)(2), the defendants are
directed to respond to the complaint.

SO ORDERED

Dated: August __ C | 2014

Buffalo, New York / / /// __

7 WILLIAM M. SKRETNY \l

Chief Judge
United States District Court
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MICHAEL A. SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEReMY C. TOTH

DEPARTMENT OF LAW SECOND AsSSISTANT COUNTY ATTORNEY
August 13, 2014

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Musca, James v. County of Erie
Document Received: Notice of Claim

Name of Claimant: James Musca
849 Eggert Road
Ambherst, New York 14226

Claimant's attorney: Marc C. Panepinto, Esq.
Dolce Panepinto, PC
1600 Main Place Tower
350 Main Street
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

g

By_ ‘-’_.r'f]'\__/f ¢ '/\“{'t ':.A‘ [ _' G ‘,C -
Michelle M. Parker
First Assistant County Attorney

MMP:did
Enc.

95 FRANKLIN SIREF I ROOM 1634, BUFFALO. NFW YORK 14202 - PHONE: (716) 838-2200) - WWW.I-RIE.GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

JAMES MUSCA
Claimant, NOTICE OF CLAIM
\2
This paper received at the
COUNTY OF ERIE Ene County t

m Sare. a {-on

Respondent. the ((** day of.A%_z.sL. 201_‘_1[

H Oy p.m,

TO: COUNTY OF ERIE

Assistant County Atforney

PLEASE TAKE NOTICE, that the Claimant hereby makes a claim and demand against the
COUNTY OF ERIE, as follows:

L. The claimant, JAMES MUSCA resides and his mailing address is 849 Eggert Road,
Ambherst, New York 14226.

2. The attorney for the Claimant herein is Marc C. Panepinto, Esq., of Dolce Panepinto,
PC and his post office address and telephone number are 1600 Main Place Tower, 350 Main Street,
Buffalo, New York 14202, (716) 852-1888.

3. The time when, and the place where, and the nature of the claim are as follows: Upon
information and belief, on or about May 29, 2014, while employed by Thomas Johnson, Inc., the
Claimant, JAMES MUSCA, was working at the Ralph Wilson Fieldhouse. As Mr. Musca was
walking, he slipped and tripped, jamming his neck into a scaffold plank that was too low, causing
serious personal injuries. Upon information and belief, the subject project was under the
supervision and control of the County of Erie, its agents, servants and/or employees.

4, The Claimant alleges that County of Erie and/or its agents and servants violated New

York State Labor Law §200 which states, “all machinery, equipment, and devices in public places





shall be so placed, operated, guarded and lighted as to provide reasonable and adequate protection
to all persons lawfully frequenting the premises.”

The Claimant alleges that the County of Erie, its agents, servants and/or employees
violated New York State Labor Law §240(1) in that Respondents failed to provide adequate safety
devices so as to provide proper protection to the Petitioner regarding elevation related hazards.

Claimant further alleges that the County of Erie, its agents, servants and/or employees
violated New York Labor Law §241(6) which states, “all areas in which construction, excavation
or demolition work is being performed, shall be so constructed, shored, equipped, guarded, arranged,
operated and conducted as to provided reasonable and adequate protection and safety to the person
employed therein...” and further, New York Industrial Code Rule 23, subsection 23-1.7(a)(1)(2)
among other sections.

5. The Claimant further alleges that the County of Erie, its agents, servants and/or
employees were negligent in failing to reasonably maintain the premises for the employees and/or
contractors working thereon.

6. Therefore, the Claimant files a damages claim for serious and permanent personal
injuries, economic loss, conscious pain and suffering, and changes in his lifestyle, and loss of
consortium, all of which stem from the alleged statutory violations and negligence of the Town of
Amberst and its agents, contractors, servants, and employees.

8. The damages or injuries sustained by Claimant, JAMES MUSCA, include, but are

not limited, to the following:

[





a. Neck pain;
b. Cervical radiculopathy;
c. Right arm pain;
d. Resultant right hand numbness.
9. Such other and further injuries as may be determined by the treating physicians,

rehabilitation therapists and other qualified medical personnel.
10.  The damages sustained by the Claimant exceed those of the jurisdictional limits of

the lower courts.

Dated: Buffalo, New York m

July 31,2014 ﬂ N /ﬁ
le
1] =y

Mare C. ?anepinto‘, Esq.
DOLCE PANEPINTO
Attorneys for Petitioner
1600 Main Place Tower
350 Main Street

Buffalo, New York 14202
(716) 852-1888

TO: COUNTY OF ERIE
Department of Law
95 Franklin Street
Room 1634
Buffalo, NY 14202





STATE OF NEW YORK
COUNTY OF ERIE
CITY OF BUFFALO

YERIFICATION

JAMES MUSCA being duly sworn, deposes and says that he is the Claimant in this action;

that he read the foregoing NOTICE OF CLAIM and knows the contents thereof; that the same is

true to the knowledge of deponent, except as to the matters therein stated to be alleged on

information and belief, and that as to those matters he believes.them to be true.
J/ .I

, Sworn to before me this
‘4 day of July, 2014

Notary Pilblic

P s s
bowralog G

I
OTARY PUBLIC, STATE OF NEwW
. Y0
) QUALIFIED IN ERIE County "
47 Commission Expires Sept. 72 -3

PR / ."//
< L
. £ [ S e
JAMES MUSCA |






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

CoOuNTY OF ERIE

MICHELLE M. PARKER

FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

COUNTY EXECUTIVE

DEPARTMENT OF LAW

Mr. Scott W, Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

JEreMY C. ToTH

August 15, 2014

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Herzog, Sally A. and Paul T.,

Individually and as Husband and Wife
v. County of Erie, et al.

Document Received:

Name of Claimants:

Notice of Claim

Sally A. and Paul T. Herzog

935 West Alaura
Alden, New York 14004

Claimant's attorney:

Leonard D. Zaccagnino, Esq.

Shaw & Shaw, P.C.
4819 South Park Avenue
Hamburg, New York 14075

Should you have any questions, please call.

MMP:did
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: £ N A ’, f’» A {-.:-- o
Michelle M. Parker
First Assistant County Attorney

95 FRANKILIN STREITT, ROOM 1634, ButtALo. NEW YORK 14202 — PHONE: (716) 838-2200 — WWW.ERIE.GOV

SECOND ASSISTANT COUNTY ATTORNEY





STATE OF NEW YORK

SALLY A. HERZOG and PAUL T. HERZOG
Individually and as husband and wife
935 West Alaura
Alden, NY 14004
Claimants,
-Vs_

TOWN OF ALDEN

VILLAGE OF ALDEN

TOWN OF ALDEN RECREATION DEPARTMENT

VILLAGE OF ALDEN FIRE DEPARTMENT

MILLGROVE FIRE DEPARTMENT

CRITTENDEN VOLUNTEER FIRE DEPARTMENT

COUNTY OF ERIE

Respondents.

This paper received at

Erxe Coun Clerk's Off
the aay o §20

a.w.

M

Deputy Clerk

TO: Town of Alden
3311 Wende Road
Alden, NY 14004

Town of Alden Recreation Department
3311 Wende Road
Alden, NY 14004

Village of Alden
13336 Broadway-
Alden, NY 14004

Village of Alden Fire Department
13336 Broadway
Alden, NY 14004

NOTICE OF CLAIM

ECEIVE
G 14 2014

ERIE county V Il

DEPARTMENT OF LAW






Millgrove Fire Department
11621 Genesee Street
Alden, NY 14004

Crittenden Volunteer Fire Department
13415 Genesee Street
Crittenden, NY 14038

County of Erie
25 Delaware Avenue
Buffalo, NY 14202

- PLEASE TAKE NOTICE that the claimants claim damages agai;nst the

respondents in accordance with the requirements of General Municipal Law § 50-e and

states as follows:

1.

3.

4.

The name and address of claimants are:

Sally A. Herzog
Paul T. Herzog
935 West Alaura
Alden, NY 14005

The claimants are represented herein by:
Shaw & Shaw, P.C.

Leonard D. Zaccagnino, Esq., of counsel
4819 South Park Avenue

Hamburg, NY 14075

This claim is founded in negligence, and is for personal injuries.

This is a claim for money damages for personal injuries sustained by

claimant, Sally A. Herzog against the respondents when said claimant was caused to

sustain serious injury on property more commonly known as the Town of Alden Memorial

Park, Alden, Erie County, New York under the possession, custody, control and ownership

of the respondents herein and more specifically, at the entrance/exit to the parking lot

within said Town of Alden Memorial Park. See photographs attached hereto.





5. This claim arose on June 20, 2014 at approximately 10:30 p.m.

6. The incident occurred on property commonly known as Alden
Memorial Park on West Main Street, Alden, New York under the possession, custody,
control and ownership of the respondents herein.

7. The cause of action which forms the substance of this claim arose on
June 20, 2014 at approximately 10:30 p.m. when the claimant, Sally A. Herzog, while an
invitee to the premises herein-above_ referenced, was walking awéy from a fireworks
display when, upon information and belief, she was caused to seriously injure herself when
she tripped over a rope barrier across an entrance/exit area causing her to fall to the
ground. See attached photographs.

8. The negligence, recklessness and wanton disregard for the safety of
others of and by the respondents herein, their agents, servants and/or employees
consists, inter alia, of:

(1)  respondents failed to properly, adequately, and safely
maintain the aforesaid premises;

(2) failed to properly and adequately supervise and control the
area where the claimant, Sally A. Herzog, injured herself;

(3) situating ropes or barriers across an area commonly used for
ingress and egress to a parking area and walkway to other
areas of the park;

(5) failed to properly design the area on said premises where the
incident occurred;

(6) failed to take the necessary steps to keep the walkway free
and clear of dangerous substances, such as ropes and/or
other barriers;

(7) failed to adequately supervise the area where claimant,
Sally A. Herzog fell;





(8)

®

(10)

(11)
(12)

(13)
(14)

(15)

failed to take the necessary steps and make the necessary
observations, which, if taken or made, would have avoided the
said incident; '

in failing to provide sufficient and proper protection and
safeguards for the individuals lawfully on the premises;

in failing to have competent, skillful and experienced
individuals constructing barriers;

in failing to have competent, skillfull and experienced
individuals supervising said area where claimant, Sally A.
Herzog, fell;

in failing to have a sufficient number of individuals present to
properly supervise the area where claimant, Sally A. Herzog,
fell;

in failing to hire employees who were competent, skilled and
experienced in placing barriers;

in failing to provide adequate lighting to the area where
claimant, Sally A. Herzog, fell; and

in that respondents were otherwise negligent, careless and
reckless.

(9)  Upon information and belief, the claimant, Sally A. Herzog,

sustained, without limitation, serious physical injury, including a fracture of her right wrist

requiring surgical intervention, said injuries being severe, painful and permanentin nature,

as well as shock to the nerves and nervous system, circulatory system, traumatic injury

to bones, nerves, tendons, muscular and skeletal systems, with resultant impairment

and/or loss of use of normal function; was otherwise rendered sick, sore, lame and

disabled; was under the care of medical doctors and other healthcare professionals, and

will be so under such care in the future, and was prevented from following her usual duties

and activities for a period of time subsequent to this action; has incurred, or may suffer a

loss of future earning potential and/or capacity; has incurred, or may incur, hospital





expenses, medical expenses, physical therapy and/or rehabilitation expenses and/or other
similar to types of expenses as to the past, present or future, as will relate to the care,
treatment and attempted cure of the injuries sustained and/or the residual effects thereof;
has been deprived of the ability to enjoy the life and lifestyle that she was. so able to
participate in and enjoy prior-to the happening of this accident; and has been caused to
suffer emotional upset, anxiety and depression as a result of the pain and suffering
associ'ated with the iﬁjuries as to the past and present, and upbn informétion and belief,
into said future years; has or may suffer loss in excess of basic economic loss, together
with any and all special and general damages as they manifest themselves subsequent
to the date of this Notice of Claim.

The claim of claimant, Paul T. Herzog, is for the loss of services, society,
companionship and consortium of his wife, the claimant, Sally A. Herzog, as a result of
the negligence, carelessness and/or reckless disregard for the safety of claimant, Sally A.
Herzog herein, resuiting in, among other things, the acts and/or omissions of the
respondents, individually and jointly and severally, as well as their agents, servants and/or
employees.

Claimants also make claim for any and all medical expenses incurred asto
the care, treatment and attempted cure of the injuries sustained and/or the residual effects
of the same by the claimant, Sally A. Herzog herein as to the past, present and/or future.

(10) Damages

The claimants make claim for the following damages:
a) pain and suffering, and all physical injuries sustained;

b) emotional upset and/or injury;





Dated:

g)

h)

)

July 24, 2014

physical disfigurement;

loss of earnings;

impairment of earning capacity and/or future earnings;

loss of ability to enjoy the life and lifestyle which claimant,

Sally A. Herzog was able to participate in and enjoy prior to
the happening of the accident;

all expenses associated with medical, hospital, nursing,

physical therapy and any and all other rehabilitative and/or
therapy care and treatment rendered as to the cure and/or
attempted cure of the injuries sustained by the claimant,
Sally A. Herzog, including the residual effects thereof as to
the past, present and/or future;

loss of services, society, companionship and consortium:;
any and all other special and general damages as they may
manifest themselves subsequent to the date of this Notice;
and

as to all of the above, the same will relate to the past to
present and present to future damages.

Hamburg, New York

Satl, & lééj/(dﬁ

Sally A. Hel'zog

Paul T Herzog

SHAW & SHA

Leopefd D. Zaccagnir
Attorneys for Clai
Office and Post
4819 South Parfk Avenue
Hamburg, New York 14075
(716) 648-3020 Telephone
(716) 648-3730 Fax





VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ;ss"

SALLY A. HERZOG and PAUL T. HERZOG, being duly sworn, depose and
says that they are the claimants in the within action; that they have read the foregoing and
know the contents thereof; that the same is true to their own knowledge, except as to the

matters therein 'stated'to be alleged upon information and belief, and that as to those

matters, deponents believe it to be true.

U’.cd,&/ Q. /4/,40‘) o
Sally A. Herzog
a2

Paul T. Herzog 7 ﬂ

Sworn to before me this

day of 2014
—=
Motary Plptic -
Leonar: ccagnino
Notary Public, State of New York -

Commission Expires Feb. 28,
Erie County &O /\


























COUNTY OF ERIE
MARK C. POLONCARZ

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
COUNTY ATTORNEY CouNTY EXECUTIVE FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH.

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
MEMORANDUM
TO: Scott W. Kroll, Clerk, Erie County Legislature
FROM: Michelle M. Parker, First Assistant County Attorney
DATE: August 18, 2014
RE: Transmittal of New Claims Against Erie County
Mr. Kroll:

In accordance with the Resolution passed by the Erie County Legislature on June

25, 1987 (Int. 13-14), attached please find 15 new claims brought against the County of Erie.
The claims are as follows:

MMP:dld

Attachments

Claim Name

Zalocha, Mark v. Commissioners Mohr & Ward, et al.

Manna, Cynthia, et al. v. Erie County Board of Elections, et al.
Quinn, Michael, et al. v. Erie County Board of Elections, et al.
Noe, David/Estate of Jacob Noe v. County of Erie, et al.
McKinnie, Sean v. Erie County Board of Elections, et al.
Middlebrook, Larry, Jr. v. Erie County Board of Elections, et al.
Baines, Sandara v. Erie County Board of Elections, et al.

Gist, Mark R. v. County of Erie

Hubbard, Marilyn Y. v. County of Erie, et al.

Hendrix, Jesse L. v. County of Erie, et al.

Reinhardt, Otto C., I1I v. County of Erie, et al.

Erie County Sheriff’s Office, et al. v. Megan Shimburski
Andino, Luis v. John Rodriguez, Superintendent, et al.

Musca, James v. County of Erie

Herzog, Sally A. & Paul T. v. County of Erie, et al.

Comm. 17D-6
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