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COUNTY OF ERIE
MARK C. POLONCARZ

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
COUNTY ATTORNEY CouNTy EXECUTIVE FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH.

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
MEMORANDUM
TO: Karen McCarthy, Clerk, Erie County Legislature
FROM: Michelle M. Parker, First Assistant County Attorney
DATE: October 31, 2014
RE: Transmittal of New Claims Against Erie County
M. Kroll:

In accordance with the Resolution passed by the Erie County Legislature on June

25, 1987 (Int. 13-14), attached please find 12 new claims brought against the County of Erie.
The claims are as follows:

MMP:dld

Attachments

Claim Name

Jane Wiercioch v. County of Erie, et al.

Morgan Gardner by Dave Gardner as f/n/g v. County of Erie, et al.
Hamilton Equity Group, LLC, etc. v. Joseph A. Ables, et al.
Maria Rosa v. County of Erie, et al.

Tyrone Smalls v. County of Erie, et al.

Matthew and Barbara Yocum v. County of Erie

Nooriya Abed v. ECMC and County of Erie

William Flack v. County of Erie, et al.

Josephine Sacilowski v. County of Erie

Lawrence Mule v. County of Erie, et al.

Darius R.D. Spates v. County of Erie, et al.

Misael Montalvo v. County of Erie, et al.

Comm. 22D-5
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MICHAEL A, SIRAGUSA
ERIE COUNTY ATTORNEY

COUNTY OF ERIE

MARK C. POLONCARZ
o JEREMY C, TOTH
Dﬁ%’qmﬁﬁﬁqﬁlﬁw SECOND ASSISTANT COUNTY ATTORNEY
October 29, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:

In compliance with the Resolution passed by the Erie County Legislature on June 23, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Abed, Nooriya v. Erie County Medical
Center and County of Erie

Notice of Claim

Nooriya Abed
89 Rosedale Street
Buffalo, New York 14207

Michael R. Argentieri, Esq.

William K. Mattar, P.C.

6720 Main Street

Suite 100

Williamsville, New York 14221-5986

Should you have any questions, please call.

MMP:dld
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

- p L
By: / )L’\ C,.'/L/’L_/( '(,'\ %”Vﬁb\—\
Michelle Parker
First Assistant County Attorney

935 FRANKLIN STREET, ROOM {634, BUFFALO. NEW YORK 14202 —~ PHONE: (716) 838-2200 ~ WWW . ERIE, GOV

MICHELLE M, PARKER
FIRST ASSISTANT COUNTY ATTORNEY





This paper received at the
Erie County Attomei's Office
from_Mitle Acaentienion

the_'l_ day of _ﬂd‘l_llﬂb 201_[;[

IN THE MATTER OF THE CLAIM OF: at 2:25 am@m .
NOORIYA ABED sQQ&A?{ C?l?n wii t@;%? j M
29 RosedaleSireet
Buffalo, NY 14207
Claimant,
-against- NOTICE OF CLAIM

ERIE COUNTY MEDICAL CENTER
462 Gtider Street
Buffalo, NY 14215
COUNTY OF ERIE
69 Delaware Averme
Buffalo, NY 14202

Respondent.

PLEASE TAKE NOTICE that NOORIYA ABED, hereby makes claim against

ERIE COUNTY MEDICAL CENTER and the COUNTY OF ERIE, and in support thereof
Claimant alleges:

1. That the undersigned Claimant, NOORIYA ABED, residing at 89 Rosedale
Street, Buffalo, NY 14207, by and through her attomey, MICHAEL R. ARGENTIERI, William
Mattar PC, 6720 Main Street, Suite 100, Williamsville, NY 14221-5986, claims damages against
the ERTE COUNTY MEDICAL CENTER and the COUNTY OF ERIE for persenal injuries, pain
and suffering, general and special damages, medical expenses, and property damages sustained by

her.





2. That the said injuries were sustained by NOORIYA ABED on July 21, 2014 at
approximately 10:30am on that day when she was walking in the hallway near the cafeteria, which
was owned ard operated by ERIE COUNTY MEDICAL CENTER and the COUNTY OF ERIE,
its servants, agents or employees, and she dipped upon the wet surface, causing her to fzll,

3. That the Claimant's damages and injuries occurred as a result of the negligence,
carelessness, and reckless disregard for the safety of others including Claimant, NOORIY A ABED,
by ERIE COUNTY MEDICAL CENTER and the COUNTY OF ERIE, its servants, agents or
employees, in failing to remove hazardous material from the hallway, and to proviﬂe a safe location
to transit, in failing to properly wam pedestrians of wet surface, along with the other acts of
negligence, carelessness and recklessness.

4. That the aforesaid ERIE COUNTY MEDICAL CENTER and the COUNTY OF
ERIE by and through its agents, servants and employees had actual or constructive notice of the
dangerous condition and hazard caused by said activity.

5. That as a result of the foregoing, the Claimant, NOORIYA ABED, sustained
very serious injuries, sustaining an oblique fracture of the distal left fibula and other injuries. Some
of these injuries will be of a permanent orindefinite duration, and Claimant, NOORIYA ABED, has
and will, in the future be forced to expend sums of money for hospitals, doctors and other medical
expenses.

6. That the said injuries were occasioned solely and wholly as a result of the

negligence of the ERIE COUNTY MEDICAL CENTER and the COUNTY OF ERIE, and through





its agents, servants and employees and without any negligence on the part of the Claimant

contributing thereto.

DATED: Williamsville, New York
QOctober 6, 2014

LLIAM MATTAR, P. C
Attomey for Claimant
6720 Main Street
Suite 100
Williamsville, NY 14221-5986
(716)633-3535





STATE OF NEW YORK )
COUNTY OF ERIE ) ss:

NOORIYA ABED, being duly swom, depose and say that she is the Claimant in
this action; that she has read the foregoing Notice of Claim and know the contents thereof: that the
same is true to the knowledge of deponents, except as to matters therein stated to be alleged on
information and belief, and that as to those matters they believe themto be true.

OORIYA ABED

\V)pﬂ{;before me this
y of October, 2014

— it §

blic S

Bridgatte Dukarm
SN Notoy Public - State of Naw York
Nuo, G10Li6144707
Guelfied in Erie County lg/
My Cotmission Sxpires Frbuary 27,







MICHAEL A, SIRAGUSA COUNTY OF ER-IE MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
oo Jeremy C. TOTH
D&AMEWBP‘E\W SECOND ASSESTANT COUNTY ATTORNEY

October 29, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th IFloor
Buffalo, New York 14202

Dear Ms. McCarthy:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Flack, William v. Erie County Sheriff's
Office and County of Erie

Document Received: Notice of Claim

Name of Claimant: William Flack
146 Allendale Road
West Seneca, New York 14224

Claimant's attorney: Robert Viola, Esq.
Viola, Cummings & Lindsay LLP
770 Main Street
Niagara Falls, New York 14301

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: _J ] ’}\A\C.-M/(/CL ‘{ngur“ ?&L,_\__
Michelle Parker
First Assistant County Attorney

MMP:dId
Enc.
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IN THE MATTER OF THE CLAIM OF

WILLIAM FLACK

-against- NOTICE OF CLAIM

ERIE COUNTY SHERIFF’S OFFICE

And

ERIE COUNTY

SIR:

PLEASE TAKE NOTICE that the claimant herein hereby makes claim and

demand against the Erie County Sheriff’s Office and ERIE COUNTY as follows:

1.

The name and post office address of the claimant is as follows:

WILLIAM FLACK; 146 Allendale Road, West Seneca, NY 14224

The name and post office address of the claimant’s attorney is:

VIOLA, CUMMINGS & LINDSAY, LLP (Robert Viola, Esq.) 770 Main
Street, Niagara Falls, New York 14301.
The nature of the claim:

On July 30, 2014 the claimant was in the care and custody of
officers of the Erie County Sheriff’s Office which is under the
authority and control of Erie County. Specifically he was in a van
driven by officers of the Erie County Sheriff’s Office being
transported. While handcuffed, he attempted, with permission of and
at the direction of the Erie County Sheriff’s Office to exit the van. In

order to facilitate the exit from the van, steps were placed from the





van to the ground. However, said steps were improperly placed,
constructed or operated so as to become an unsafe and dangerous
condition causing claimant to fall and sustain injuries. The steps were
not equipped with railings, and no assistance was offered by the Erie
County Sheriff’s Office during claimant’s egress from the vehicle.
This claim is predicated on the negligence of the Erie County Sheriff’s
Office in failing to properly assist claimant in his egress from the
vehicle and causing and permitting claimant to utilize stairs that were
in an unsafe and defective condition.

4. The time and the place where the claim arose:
The fall and resulting injuries occurred -on July 30, 2014 at

approximately 5:30 P.M.

5. The items of damage or injuries claimed are:

General Damages for conscious pain and suffering including but not
limited to injuries to his left foot and ankle requiring medical care and
treatment.
6. The said claim and demand is hereby presented for adjustment and
payment.
PLEASE TAKE FURTHER NOTICE that if respondent, Erie County and
Erie County Sheriff’s Office, New York fail and refuse to pay an adjusted claim within

thirty (30} days, claimant reserves his right to bring an action against them to recover all





damages and for such other, further and different relief as the Court deems just and
proper.

DATED: Niagara Falls, New York

October 27,2014

ROBERT VIOLA, ESQ.
Attorney for Claimant
770 Main Street,
Niagara Falls, NY 14301

STATE OF NEW YORK )
COUNTY OF NJAGARA ) SS:
CITY OF NIAGARA FALLS)

ROBERT VIOLA, being duly sworn, deposes and says that your deponent is
attorney for the claimant in the above entitled matter; that you deponent has read
the foregoing Notice of Claim and knows the contents thereof and the same are true
to your deponent’s own knowledge, except as to those matters therein which are
stated to be alleged upon information and belief, and as to those matters your

deponent believes them to be true.

ROBERT VIOLA

Sworn to before me this
27" day of October 2014

L (

Notary Public

FRANCES CURCIONE
gamrcrllisslonar of Dadas

andtor the City of Niagara F.
Stat9 of New York, Countgy of Nia&"g’ara
My Commission Expires June 30, 2






MICHAEL A. SIRAGUSA

ERig COUNTY ATTORNEY

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:

CoUNTY EXECUTIVE JgrEMY C. ToTH

IDDEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

Gcetober 7, 2014

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

JCT:dld
Enc.

File Name:

Document Received:

Name of Claimant:

Clatmant’s attorney:

Gardner, Morgan, by Dave Gardner as
frn/g v. County of Erie, et al.

Notice of Claim

Dave Gardner

(as f/n/g of Morgan Gardner)
18 Stonehedge Drive
Lancaster, New York 14086

Robert J. Maranto, Jr., Esq.
Andrews, Bernstein, Maranto &
Nicotra, PLLC

420 Franklin Street

Buffalo, New York 14202

Sheuld you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

/ -
By: '/f?/\/'\/ J(j V;%\j

/Jeremy C. Toth
Second Assistant County Attorney
Jeremy.toth@erie.gov

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 838-2200 - WWW ERIE.GOV
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STATE OF NEW YORK
SUPREME COURT : ERIE COUNTY

DAVE GARDNER, Individually and
as Father and Natural Guardian of
MORGAN GARDNER,

Claimants, NOTICE OF CLAIM

ERIE COUNTY COMMUNITY COLLEGE

CITY CAMPUS ECEJVE

121 Ellicott Street
Buffalo, NY 14203

0CT 03 2014
BURT FLICKINGER ATHLETIC CENTER
21 Qak Street ERIE COUNTY
Buffalo, NY 14203 DEPARTMENT OF LAW
COUNTY of ERIE
95 Franklin Street
Room 1634

Buffalo, NY 14202

Respondents.

PLEASE TAKE NOTICE, that the Claimants, DAVE GARDNER, individually and as father
and natural guardian of, MORGAN GARDNER, hereby intends to file a claim against the ERIE COUNTY
COMMUNITY COLLEGE, BURT FLICKINGER ATHLETIC CENTER and COUNTY of ERIE and in
support of said claim states the following:

1. The Post Office address of the Claimant is 18 Stonehedge Drive, Lancaster, NY 14086.

2. The attorneys for Claimants are Andrews, Bernstein, Maranto & WNicotra, PLLC, and their post
office address is 420 Franklin Street, Buffalo, New York 14202, Telephone: (716) 842-2200.

3. This claim arose as follows: On or about July 16, 2014, at approximately 8:00 p.m., Infant
Claimant MORGAN GARDNER, then age thirteen (13) (born on September 7, 2000) was competing in a
swim meet at the BURT FLICKINGER ATHELTIC CENTER, located at 21 Oak Street, Buffalo, NY

14203. Infant Claimant, MORGAN GARDNER, was standing outside of the women’s locker room after






competing in the meet. Infant Claimant, MORGAN GARDNER, was leaning against the wall when her
left Achilles tendon was severed by a jagged edge of a glass block wall. Upon information and belief, the
BURT FLICKINGER ATHLETIC CENTER is owned, controlled, operated, and maintained by ERIE
COUNTY COMMUNITY COLLEGE and the COUNTY OF ERIE. Furthermore, upon information and
belief, ERIE COUNTY COMMUNITY COLLEGE and the COUNTY of ERIE own, control, operate, and

maintain property on and near 21 Oak Street, Buffalo, NY 14203.

4. This incident was caunsed by the negligence, carelessness, and recklessness on the part of ERIE
COUNTY COMMUNITY COLLEGE, the BURT FLICKINGER ATHLETIC CENTER, and the
COUNTY of ERIE, through their agents, servants and/or employees as follows:

a. The respondents and/or their agents, servants, or employees were negligent in
failing to maintain the premises in a reasonable and safe condition;

b. The respondents and/or their agents, servants, or employees were negligent in
creating and/or maintaining a dangerous and hazardous condition on the premises;

c. The respondents and/or their agents, servants, or employees were negligent in
failing to remedy the aforesaid condition; '

d. The respondents and/or their agents, servants, or employees were negligent in
failing to warn the plaintiff of the dangerous and hazardous conditions in the
subject of the premises;

e. The respondents and/or their agents, servants, or employees were negligent in
failing to inspect the premises;

f. The respondents and/or their agents, servants, or employees or their agents were
negligent in failing to take proper measures to correct the dangerous condition in
the subject area;

£ The respondents and/or their agents, servants, or employees were negligent in
failing to observe the dangerous condition in the subject area; and

h. The respondents were otherwise negligent.

5. The claim for Infant Claimant, MORGAN GARDNER, is for personal injuries, conscious physical

and emotional pain and suffering, medical expenses, as well as consequential damages.






6. The claim for DAVE GARDNER is for medical expenses, emotional pain and suffering, as well
as consequential damages of Infant Claimant, MORGAN GARDNER.
7. By virtue of the negligence, carelessness and recklessness of ERIE COUNTY COMMUNITY
COLLEGE, the BURT FLICKINGER ATHLETIC CENTER and the COUNTY of ERIE, Infant Claimant,
MORGAN GARDNER, was caused to suffer serious, significant and permanent injuries from this
incident, including but not limited to left Achilles tendon. Infant Claimant, MORGAN GARDNER, also
suffered other injuries and complications as yet undetermined as a result of this incident and, and by reason
of the same, Infant Claimant, MORGAN GARDNER, sustained damages in an amount which cannot be
reasonably calculated at this time.
8. By virtue of the negligence, carelessness, and recklessness of ERIE COUNTY COMMUNITY
COLLEGE, the BURT FLICKINGER ATHLETIC CENTER, and the COUNTY of ERIE, Infant
Claimant, MORGAN GARDNER, has also incurred hospital and medical expenses, as well as other
necessary related expenses, the amount of which is undetermined to date.

WHEREFORE, Claimants request that ERIE COUNTY COMMUNITY COLLEGE, the BURT
FLICKINGER ATHLETIC CENTER, and the COUNTY of ERIE, compensate Infant Claimant,
MORGAN GARDNER, for her injuries, and Claimant, DAVE GARDNER, for his economic damages

and loss.

DATED: Buffalo, New York
October 2, 2014

Robert I. Maranto, Jr., Esq.

ANDREWS, BERNSTEIN, MARANTO & NICOTRA, PLLC
Attorney for Claimants

420 Franklin Street

Buffalo, New York 14202

(716) 842-2200






VERIFICATION

STATE OF NEW YORK
COUNTY OF ERIE . ss.
CITY OF BUFFALO :

DAVE GARDNER, being duly swom, depose and says that he is the Claimant in this action for,
that he has read the foregoing Notice of Claim in this action and know the contents thereof; that the same
is true to the knowledge of deponents; except as to the matters therein stated to be alleged on information

and belief, and that as to those matters, he believes them to be true.

DAVE GARDNER

Sworn to before me this / Y

ayof PMPDEL T OIH

@MW’] ALQW\Q

Notary Public

STACIE LEYGH DUDERWICK
Notary Public, State of New York

Guaified in Erle County j_
My Commission Expires Resember 90, 20 7







MICHAEL A, SIRAGUSA
ERIE COUNTY ATTORNEY

COUNTY OF ERIE

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

Mr. Scott W. Kroll, Clerk
Erie County Legistature

02 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr, Kroll:

COUNTY EXECUTIVE
DEPARTMENT OF LAW

JErgEMY C. ToTH
SECOND ASSISTANT COUNTY ATTORNEY

October 15, 2014

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Documents Received:

Name of Petitioner:

Petitioner’s attorney:

Hamilton Equity Group, LLC, as
Assignee of HSBC Bank USA, National
Association v. Joseph A. Ables, et al.

Affidavits and Memorandum of Law

Hamilton Equity Group, LL.C, as
Assignee of HSBC Bank USA, National
Association

Kyle C. DiDone, Esq.

Rupp, Baase, Pfalzgraf, Cunningham
Coppola LLI.C

1600 Liberty Building

424 Main Street

Buffalo, New York 14202

Should you have any questions, please call.

MMP:dld
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /7fu At 7@//5(,\,/
Michelle Parker
First Assistant County Attorney

U5 FRANKLIN STREET, ROOM (634, BUFFALO. NEW YORK 14202 — PHONE: (7£6)8§38-2200 - ww W ERIE.GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

HAMILTON EQUITY GROUP, LLC, as Assignee of
HSBC BANK USA, NATIONAL ASSOCIATION,

Petitioner/Judgment Creditor,

V. Index No.: 2012-001788

JOSEPH A. ABLES, JR., JUAN E. IRENE, PLLC,
JUAN E. IRENE, Individually and d/b/a
THE LAW OFFICE OF JUAN E. IRENE, ESQ.,

Respondents. r
JUAN E. IRENE, PLLC, “!*
JUAN E. IRENE, Individually and d/b/a o
THE LAW OFFICE OF JUAN IRENE, ESQ., -3
Judgment Debtors. f

MEMORANDUM OF LAW IN OPPOSITION TO RESPONDENT’S
MOTION TO VACATE PETITIONER’S TURNOVER ORDER

RUPP, BAASE, PFALZGRAF,
CUNNINGHAM & COPPOLA LLC
Attorneys for Petitioner

Hamilton Equity Group, LL.C

Kyle C. DiDone, Esq., of Counsel
1600 Liberty Building

Buffalo, New York 14202

(716) 854-3400





PRELIMINARY STATEMENT

Petitioner Hamilton Equity Group, LLC (“Hamilton”), as Assignee of HSBC
Bank USA, National Association, submits this memorandum of law in opposition to respondent
Juan E. Irene’s motion for an order pursuant to CPLR 2221(d) vacating and setting aside a
turnover order previously granted by this Court on June 28, 2012 and an order directing the Erie

County Sheriff to return the proceeds from the turnover order to Juan E. Irene.

PROCEDURAL HISTORY AND
STATEMENT OF FACTS

The procedural history and factual background of this case are set forth in the
accompanying affidavit of Kyle C. DiDone, Esq., sworn to October 1, 2014 (“DiDone

Affidavit”), to which this Court is respectfully referred.

ARGUMENT

POINT I

JUAN E. IRENE IS NOT ENTITLED TO
VACATUR OF THIS COURT’S TURNOVER ORDER

It is incredible that Juan E. Irene brings this motion over two years after the Court
granted the turnover order and nearly two years since the Appellate Division issued its

memorandum and order. In his motion, Mr. Irene argues that because he is not personally liable





to Hamilton, Hamilton should not be entitled to the fees that were owed to Juan E. Irene, PLLC.
Mr. Irene is conflating Hamilton’s de facto merger claim, which allowed Hamilton to recover
judgment against him, with Hamilton’s replevin claim, which allowed Hamilton to recover
certain fees that Juan E. Irene, PLLC had pledged to Hamilton as collateral. The former claim
was rejected by the Appellate Division, Fourth Department. The latter claim was affirmed by the
Fourth Department. The Fourth Department may have vacated Hamilton’s judgment against

Mr. Irene, but it affirmed this Court’s order of replevin and writ of seizure with respect to
Hamilton’s entitlement to the pledged fees. Any attempt by Mr. Irene to revisit these issues and
to seek to have the Court’s turnover order vacated runs afoul of the law of the case and should be

rejected by the Court.

It is undisputed that Juan E. Irene, PLLC is indebted to Hamilton pursuant to a
certain business line of credit agreement. This Court granted Hamilton judgment as against Juan -
E. Irene, PLLC pursuant to its May 24, 2011 decision and order. Juan E. Irene, PLLC’s time to
appeal from that decision and order expired long ago. Hamilton’s judgment is final and not
dependent or contingent on the outcome of any future event. Hamilton is a judgment creditor of

Juan E. Irene, PLLC and has a mature claim.

In addition to this Court granting Hamilton judgment as against Juan E, Irene,
PLLC, it granted Hamilton an order of replevin and writ of seizure with respect to certain
accounts that Juan E. Irene, PLLC had pledged to Hamilton as collateral for the repayment of its

debt. Hamilton’s entitlement to an order of replevin and writ of seizure arose out of the general





security agreement (“Security Agreement”) that Juan E. Irene, PLLC executed in Hamilton'’s
favor. (See Exhibit C to the DiDone Affidavit, Exhibit B thereto). As set forth in the Security
Agreement, Hamilton has a security interest in all assets and property of every description of
Juan E. Irene, PLLC, including, but not limited to all “accounts” of Juan E. Irene, PLLC. (ld. at
q 1). The UCC defines accounts as “a right to payment of a monetary obligation, whether or not
earned by performance, [...] for services rendered or to be rendered.” UCC § 9-102(a)(2). For
law firms that have pledged accounts as collateral, the fees owed by clients are considered a
pledged asset. See, e.g., PNC Bank, Delaware v. Berg, 1997 Del. Super. LEXIS 19, 27, 45
U.C.C. Rep. Serv. 2d (Callaghan) 27 (Del. Super. Ct. 1997) (holding that an attorney’s hourly
billing and contingency fee contracts are accounts under U.C.C. § 9-102(a)(2)); U.S. Claims, Inc.
v. Flomenhaft & Cannata, LLC, 519 F. Supp. 2d 515, 523 (E.D. Pa. 2006) (holding that

“ynmatured contingency fee arrangements” are accounts under U.C.C. § 9-102(a)(2)).

In this case, defendants acknowledged that Juan E. Irene, PLLC possessed at least
12 personal injury cases at the time it was dissolved. (See Exhibit F to the DiDone Affidavit,
Exhibit B thereto). Those cases were the cases of Yan Carlos Ayala, Mary Elowsky, Sonia
Maldonado, Robin Mailory, Hamaayah Moody, Ramon Rivera, David Rybicki, Raynee Smith,
Dierdre Sniatecki, Ann Sterlace, Kory Scheeler, and Ledesma Xidmara. In its May 24, 2011
decision and order, this Court found that Hamilton had an interest in and was entitled to the fees
owed by those clients. In its June 28, 2012 turnover order, this Court directed Joseph A. Ables to

turn over to the Erie County Sheriff any monies that were in his possession related to the





Maldonado case. Mr. Ables turned those funds over to the Sheriff and the Sheriff turned those

funds over to Hamilton.

Mr. Irene did not appeal from the turnover order. Mr. Irene did appeal from the
Court’s May 24, 2011 decision and order, but only with respect to the judgment against him,
M. Irene did not appeal from the order-of-replevin and writ-of-seizure portions of the May 24,
2011 decision and order. The Fourth Department vacated the judgment against him, but left
intact the order-of-replevin and writ-of-seizure rulings that had granted Hamilton the right to

possession of the fees in the 12 above-referenced cases, including the Maldonado case.

Mr. Trene’s motion to vacate the turnover order is misguided at best and frivolous

at worst.

POINT I

THE TURNOVER ORDER AND THE ORDER-OF-REPLEVIN
AND WRIT-OF-SEIZURE PORTIONS OF THIS COURT’S
MAY 24, 2011 DECISION AND ORDER ARE LAW OF THE CASE

A Ve DO WS PR L L e o e e e

It is the law of the case that Hamilton is entitled to an order of replevin, writ of
seizure, and turnover order with regard to the aittomeys’ fees that Joseph A. Ables owed to Juan
E. Irene, PLLC. Those fees constituted Hamilton’s collateral. The Fourth Department affirmed
the order-of-replevin and writ-of-seizure portions of this Court’s May 24, 2011 decision and

order. This Court’s ruling in its turnover order was consistent with its ruling in its May 24,2011





decision and order. There has been no intervening change in the law to merit this Court

reversing its prior rulings.

The law of the case doctrine provides that once an issue has been determined in a
litigation, it should not be overturned or reversed by the same court or a court of coordinate
jurisdiction. See Martin v. Cohoes, 37 N.Y.2d 162, 165,371 N.Y.S.2d 687 (1975) (the doctrine
“is a rule of practice, an articulation of sound policy that, when an issue is once judicially
determined, that should be the end of the matter as far as Judges and courts of co-ordinate
jurisdiction are concerned”); see also O'Brien v. Lehigh V. R. Co., 177 Misc. 25, 26,

30 N.Y.S.2d 287 (Sup. Ct., Monroe Co. 1941) (relief from an adverse decision made as a matter
of law cannot be obtained by moving upon the same facts before a court of coordinate
jurisdiction; instead, the party must seek relief by appeal), aff'd, 264 A.D. 831, 35 N.Y.8.2d 752
(4th Dep't 1942), affd, 289 N.Y. 783 (1943). A trial court “‘has no revisory or appellate
jurisdiction to correct by amendment [an] error in substance affecting the judgment.”” Id. at
678-79 (quoting Herpe v. Herpe, 225 N.Y. 323, 327,122 N.E. 204 (1919)). Rather, trial courts
possess the authority only to cure those mistakes that do not affect the substantial rights of
parties. See Kikerv. Nassau County, 85 N.Y.2d 879, 831, 649 N.E.2d 1199, 626 N.Y.5.2d 55

(1995).

Although a trial court may revisit a prior decision if there is a change in statutory
or decisional law, there has been no such change in this case. See Stern v. Charter Oak Fire Ins.

Co., 59 A.D.3d 930, 872 N.Y.S.2d 618 (4th Dep’t 2009) (holding that the doctrine of the law of





the case could not be invoked because the analysis employed in a prior appeal no longer reflected
the current state of the law). The Appellate Division, Fourth Department, in its December 28,
7014 memorandum and order, did not overturn or otherwise modify the portions of this Court’s
May 24, 2011 decision and order that granted an order of replevin and writ of seizure. Mr. Irene
has not presented any controlling decisions not previously considered by this Court when it
determined as a matter of law that Hamilton was entitled to possession of its collateral. That
collateral included the fees owed to Juan E. Irene, PLLC in the Maldonado matter. In fact,

M. Irene’s attempt to use his motion to recover the fees owed in the Maldonado matter is
inconsistent with his prior position on this issue. As the Fourth Department points out in its
memorandum and decision: “[plersonal injury cases previously handled by the PSLLC were
transferred to defendant’s law practice, and defendant does not dispute that plaintiff has a
security interest in a portion of the attorneys’ fees that may be generated by those personal
injury cases.” (emphasis added) (see Exhibit M to the DiDone Affidavit). Mr. Irene’s attempt to

recover these fees is tantamount to conversion.

Mr. Irene’s proper course of action for seeking to vacate the turnover order should
have been to seek relief from the Fourth Department, not to ask this Court to reverse itseif nearly
two and one-half years after it had made this ruling. It is the law of the case that Hamilton is
entitled to the fees that were owed to Juan E. Irene, PLLC in the Maldonado matter, and this

Court should stand by its ruling and deny M. Irene’s motion.





CONCLUSION

For the foregoing reasons, the Court should deny Mr. Irene’s motion in all

respects.

Dated: Qctober 1, 2014
Buffalo, New York

RUPP, BAASE, PFALZGRAF,
CUNNINGHAM & COPPOLA LLC
Attorneys for Petitioner

Hamilton Equity Group, LLC

VY

By:

‘I(yle . DiDone, Esq., of Counsel
1600 Libefty Building

Buffalo, New York 14202

(716) 854-3400






MICHAEL A. SIRAGUSA C O UNTY O F ERIE

MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
JerEMY C. TOTH
COUNTY EXECUTIVE
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

October 31, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Montalvo, Misael v. County of Erie, et
al.

Document Received: Summons and Complaint

Name of Claimant: Misael Montalvo
21259-055
Northeast Ohio Correctional Center
2240 Hubbard Road
Youngstown, Ohio 44505

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ﬂuaﬂzﬂﬁ— 2"&-

Michelle Parker .
First Assistant County Attorney

MMP:dld
Enc.

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 ~ PHONE: (716) 858-2200 - WWW ERIE.GOV










AO 440 (Rev, 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Western District of New York

Misael Montalvo

)
)
Misasd Woud )
(S0, ON ot VO )
Plaintiff(s) )
V. ; Civil Action No. 14cv6251
}
' )
R Y ) —
NVP\S_@-_,., Pﬂm%%omﬁ Tonel ) =0 2
Defendant(s) ) r(:?‘)% :CD- -0
Mg A M
SUMMONS IN A CIVIL ACTION mE: oo O
. , Mo o <
To: (Defendant’s name and address) ey E T
<0 U
o =3
St
noy R
"

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)}(2} or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of

the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Misael Montalvo

131327

ERIE COUNTY HOLDING CENTER
40 Delaware Avenue

Buffalo, NY 14202
If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT
0CT 31 20t Wkl ) R oeman

Signature of Clerk or Deputy Clerk

Date:






AQ 440 (Rev. 06/12} Summens in a Civil Action (Page 2)

Civil Action No. 14cv6251

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

Date:

O3 1 personally served the summons on the individual at (place)

on (date) , or

™ 1 left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or
O 1served the summons on (name of individual) , who is
designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
1 | returned the summons unexecuted because ;or
53 Other @pecify):
My fees are $ for travel and § for services, foratotalof § (.00

| declare under penalty of perjury that this information is true.

Server's signature

Printed name and title

Server's address

Additional information regarding attempted service, etc:





UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

- MISAEL MONTALVO, 131327,
Plaintiff,
=V-

COMMISSIONER OF CORRECTION F. LAMY,
COMM. CORR. F. SULLIVAN,

SHERIFF T. HOWARD, UNDER SHERIFF
MARK WHIPPLEMAN, SUPER T. DUNA,
FIRST D.S. M. REARDON, CHIEF HARRIS,
CAPT. HARTMAN, SGT. VSINSKI,

SGT. KOPPEL, SGT. DIMOND,

SGT. MCANDREW, SGT. JOHN DOE,
DEP. SHERIFF JOHN DOE, DEP. SHERIFF
BROWN, DEP. SHERIFF HARVEY,

NURSE PRACTITIONER SHARON,

NURSE PRACTITIONER JANET,

COUNTY OF ERIE, KEEFE KIOSK ENTITY,
THOMAS REUTER and

THOMAS J. LOUGHREN,

Defendants.

DECISION AND ORDER
14-CV-6251W

Plaintiff, who is incarcerated in the Erie County Holding Center Correctional

Facility, is hereby granted permission to proceed in forma pauperis pursuant to

28 U.S.C. § 1915(a). Plaintiff has sent a letter to the Court expressing his

inability to understand the Court Orders without translation assistance and raising

issues regarding conditions not in the Complaint. If plaintiff wishes to pursue

those claims in this action, he will need to file a supplement to this Complaint






indicating that he wishes to add those allegations to his complaint. Plaintiff's
complaint has been screened by the Court with respect to the 28 U.S.C.
§§ 1915(e) and 1915A criteria.

The Clerk of the Court is directed to reopen this action, to file plaintiff's
papers, and to cause the United States Marshal to serve copies of the Summons,
Complaint, and this Order upon the named defendants without plaintiff's payment
therefor, unpaid fees to be recoverable if this action terminates by monetary
award in plaintiff's favor.

The Clerk of the Court is also directed to forward a copy of this Order by email to
Debra Martin, Assistant Attorney General in Charge, Rochester Regional Office
<Debra.Martin@ag.ny.gov>.

Pursuant to 42 U.S.C. § 1997e(g)(2), the defendants are directed to

answer the complaint.

iT IS SO ORDERED.

Odsd o

/<"~ HONORABLE RICHARD J. ARCARA

UNITED STATES DISTRICT JUDGE
Dated: glgmg 1. ¢ 2014

'Pursuant to a Standing Order of Court, filad September 28, 2012, a State employee defendant will
have 60 days to file and serve an.answer or other responsive pleading, see Fed.R.Civ.P. 12{a)-(b), if the
defendant and/or the defendant's agent has refurned an Acknowledgment of Receipt of Service by Mail Form
within 30 days of receipt of the summons and compilaint by mail pursuant to N.Y.C.P.LR. § 312-a.
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s 1svarad it % WDNY UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

FORM TO BE USED IN FILING A COMPLAINT J9 GV éa'?‘{ / W

UNDER THE CIVIL RIGHTS ACT, 42 US.C. § 1983
(Prisoner Complaint Form)

A1l material filed in this Court is now available via the INTERNET. See Pro Se Privac

MaY 1 5 2014
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& QEASE SEE ATRUED (G

1, STATEMENT OF JURISDICTION

“This 15 a civil action seeking relief andror damages to defend und protect the rights guaranteed by the Constitution of the
United States. This action is brought pursuant 1o 47 U.5.C. § 1983, The Court has junsdiction over the action purstant 1o
a8 LS.C.§§ 1331, 1343(3) and {4). und 2201.

o

3. PARTIES TO THIS ACTION
PLAINTIFF'S INFORMATION NOT

£ To hisraddinonad phantitfe. use this formoi on uanther oot of puper

Name and Prisoner Number of Plaintitf. M[Qﬁﬁb MOUTROVD 130325

Present Place of Confinement & Address: e Ho pPrLAWAZE A
ofmgle AN 14202

N ame and Prisoner Number oi Plamnutt

Present Place of Confinement & Adudress:
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DE EFENDANT'S INFORMATION NOTE: Tuwprnade ufermation ahour ature dodundans e the

fou g utf mndapather sheed of paper -

Nase of Defendant: THAMAS V. LouG (EN

(| f 2xppheable) Official Position of Defendant: o M [V\i CShog 2

(1f wppheable) Defendant is Sued in _i_individual and’or __35__0 fficinl Capacity

Ad dress ot Defendant; gy 5. Shav $U. e [Fong  (HOAWY UV o
(S18) 4a ~ 26 -

rie s ennl bt here e s

Nameaf Defendant: ‘F{Z«&M-\Il\ %4 [.45('}"\#?

(1" upplicable) Otficial Position of Defendant: (‘_Dy\‘M{g‘, I,!_DN =

(1f applicable) Defendant s Sued in ZS) {ndividual and’or _E_OI'ﬁciul Capuncity

Adddress of Dcfcndunl:m_%‘) C. S ST, e Cu)o{b A L'{L-' A\]\le 'U({ Tl

™ 2 me of Defendant: WO\.S gULU\/A\bJ

{ 11" applicable) Official Pusition of Defendant: ConM sl WA~
(11 applicable) Defendantis Sued in

Individual und/or Official Capacity '
A ddness of Defendant: 93)0 g- Cwhy ST, (9dn F»w\ﬂ’ ]A"L \5 Pﬂ\)\f N\/ 1210

4. PREVIOUS LAWSUITS IN STATE AND FEDERAL COURT

LA TR AN L e ]

A Have you begun any other [awsuits i

n state or federal court dealing with the same facts involved in this action?
Yes No #’ ;

£ Yes, complete the next section. NOTE: If vou have browght more than one lawsuit dealing weth the same facts as this
cic-riom, wse thix forinat o descrihe the other ausion(s} an another sheet of puper.

1. Namels) of the parties to this other lawswit:
Plainuff{s):
Defendantis):

2.

Court {if faderal court, name the distnet: \f state court, name the county %

Dochket or index Number

4+ ~ame of Judye 10 Whomm ase was asgipned:






3. The approximate date the wetion was fited:

6. What was the disposition of the case?
{s it shll pending? Yes No

—

If not. give the approximate date it was resolved.

Disposition (check the statements which apply):
___Digrmissed {check the box which indicates why it was dismissed):

By court sud spanie as frivolous. malicious or for failing to state o claim
upon which reliel can be granted:

By court for failurc to wxhaust adminisirative remedies:

8y court for failure 10 prosecute, pay filing fee or otherwise respond (o a count
order;

By court due to your voluntary withdrawal of claim;

Judgment upon motion or after trial entered for

plaintiff
defendant.
B Have you begun any sther lawsuits in federal court which relate to your imprisonment?
Yes No

et

i1 Yes complete the next section. NOTE: Ifvon have hrought more thun one othe

¢ lawsuit dealing with your inprisoument,
ra.ve ths same format (0 describe the other uction(s) on another shevi of paper.

1. Name(s) of the parties 10 this other lawsuit
PlaintifTis)
Defendant{s):
2. District Court: L
3. Docket Number:
=4

. Name of Dstrict or Magistrate Judge to whom case was assigned:

Lh

The approximate date the achon was filed:

6. What was the disposiion of the vase?
Is 1t still pending? Yes No

it

1§ not, wis @ the approxmate date it was resolved,






Dispostiion {check the statements which apply}h:
___Disimyssed {check the box which indicutes why it was dismissed):

By court v spoilfe 3s frivolous, malicious or for lling to slate a claim
upon which relief can be granted:

By court for failure to exhaust adminsstrative remedies;

By court for failure 1o prosecute, pay filing fee or otherwise respond to i court
order;

By court due to your volumary wilhdrawal of claim:
Judgment upon motion Of atter trinl entered for
___ plaintitf

defendant.

T

%, STATEMENT OF CLAIM

For your information, the following is a list of some of the most frequently raised grounds for relief in proceedings under 42
U.S.C. § 1983, (Ths fist does not include all possible cloims.}

+ Rehgion « Access to the Courts s Search & Seizure

» Free Speech » False Arrest + Malicious Prosecution

» Due Process « Excessive Force « Deninl of Medieal Treatment
« Equa} Protection « Failure to Protect » Right to Counsel

P lease note that il (s not enough to just list the ground(s} for your action. You must include a statement of the liets which
you believe suppont euch of your clams. In other words, tell the story of what happened to you but Jo not use leynl Jargon.

F ed.R.Clv.P. B{a) states that a pleading must contain "3 showt and plain statement of the claim showiny that the pleader is
e ntitled o relief” “The function of pleadings under the Federal Rules is to give fair notice of the claim agserted, Fair notice
iss that which will enable the adverse party to answer and prepare for trial. allow the application of res judicatn, and dentily
Lhe nature of the case so il may be assigned the proper form of tria)." Sitnmons v. Abruzzo, 49 F.3d 83, 86 (2d Cir. 1995).

Fed.R.Civ.P. 10(b) states thal “{a)it averments of claim ... shali be made in numbered paragraphs. the conlents of each of
which shall be limited as fara practicable to a single set of circumstances.”

£yhaustion of Administrative Remedies

~ote that according to 42 LL.S.C. § 1997e(a). “{n]o action shall be brought with respect to prison conditions under section

9K af this titfe, of any other Federal law. by a prison ¢r vonlined n any Jail, prison, or ather correctional factlity unti] such
auimintstraln e remedies as are 3% atlable are exhausted.”

Y ou must prosde information about the extent of your etforts o ureve, appeal, or otherwise exhaust your admmisirative

remedies. and you must ttach copies of any Jecisions or ather decuments which mdicate that you have exhausted your
remedies Tor ¢ach cluim you assert in this acton,






— . —

A._FIRST CLALM: On (dute of the incident NerCE Sbe MIAGHEN BRES

detendant (give the pame and position held of each defendant involved in this incident)

did the following lo me (briefly state what each defendant named above did):

Tl constitutional basis For this chm under 42 USs.C. § 19l s

The relief | am secking for this claun is (bricfly state \he refief sought):

Exhaustion pf Your Admini

Did you grieve ot appeal this claim? DC‘&N \ V:S.)

Yes No I yes, what was the result?

Did you appeal that decision? V[*ch No If yes. what was the result? VeV WD

Aituch copies of uny documenis that indicate that you have exhauisted this vluim,

L f you did not exhaust your administrative remedies, stale why you did not do sot

A. SECOND CLAIM: On tdate of the incwdent) Quﬁﬁe AT.(P‘LV@_ Q%gg

defendant {give the name and paosition held of each defeadant insohed in thas incident)






Jid e bllowing to me {brieily state what cach Jefendant named above did):

rrrr——————

T

m—ir—

pe——
o

Thes conslitutivnal basis for this ¢lanm vnder JTUS.C § 1983 s

The relief 1 am secking Yor this claim is (brielly state the relief sought):

Exhuaustion of Your Administrative Remedies for this Claim;

i yuugreve or appeal this claim? &: Yes No If yes, what wus the resuit? wa

il you appeal that ducision? i Yes No ifyes, what was the result? \) f:N \EO

Attuch copies of uny docunnts it tdivate thut you have exhausted thas claim.

1 £ you did not exhaust your adininistrative remedies, state why you did not do so:

Lf you have additional ciaims, use the above format and set them out on addit

ional sheets of paper.
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6. RELIEF SOUGHT

Summurize the relief requested by you in euch statement of claim ahove.

_ Qlease SEQ Atraldlid YLE §

Do you W ant d Jury trial” Yes y No
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ERIE COUNTY SHERIFEF'S OFFICE

JAIL MANAGEMENT DIVISION
10/10/2013

TO: Montalvo, Misael 12127 FSO 81
RE: Grievance 13G-156

Please read the decision of the Chief Administrative Officer

Please check that you have read his decision, Then,;

Check;

| agree o accept the decision, or:

I wish to appeal to the Citizen's Policy and Complaint Review Councill
Sign the form.

Then you must return the form within business two days by ~ 10/14/2013
the grievance will be closed.

Thank you,

Chief A, Harris

Chief Administrative Officer

or

\\
2
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New York State Commission of Correction n 3

Grievance Form Part [ ‘Q_ v
Facility: Erle County Sheriffs Office—-Jail Management Div. Housing Location ___LJB U\‘l/\
O Helding Center NYD14023C 1403 .
O Correctionai Facllity NY014013C 1402 Grievance #: /3G . { 4% #§!

O Yankes Compound NYO11043C 1410

Inmate’s Name: mOM\UO \N\LS a Q\

Brigf Description ol 1he Guisvance (Completed by the Grievany) :

FACILITY ASSHGNS THIS NUMBER

ICN# V213 an

Number of Additinnal Sheets Attached ()
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one e Wi\ P e ja T\ o Rox He ﬂrﬁ%ﬁu(\ W por\ Mot AT oAt Posrr

ja"‘“ (atp _fe TAVAATeS Liace iy Tareail - m&m«\lq fatin Wtan Rpu S Ui il il AB\J»S(J

Drml ~easlomr o Av FAA R e TS pedl WAl ol Afed A Jemiak r}%ylem.
Actlon-Requested by the Grievange (Completed by the Grisvant) Numbsr of Additions} Sheets Attached ()

He Shoold 8 Uad el Roview Lol Wid rewpen TuwAﬂLU i Arely MC’
the  Qacd mx{ J\wu\}x hAve., coumcal.:j. Po yidear  €0°S [/ [eguey’S

He Should  Aor Bo Alloeed o tatR  ja e, POA-S_ wiv Al
hid -:)UJZ-JUNA'\ QQeBtm

Grievant S:gnamre / VfJ u_\ S 4&\«\7:0(/!«9/ Date/Time Submitted: s é’-y} + ?C' *3_(?! 3
Receiving Staff Signature : QL?‘ A< 313

Date/Time Submitted: Vs wu

Summary of Facility Stalf attsmpts to resolve (Afiach Relevant Documantation)

Number of Additional Sheets Atieched ( )

DA TAT I B s . Ll unlk L7@ dog v et na.'s-r‘ﬂaf SeT Bﬂ"“/jg

O 1anguage Bamier, List language : Name of Interpreter and affilistion
O Cognitive Disability Barrier, Low literac

If box is checked, what steps were taken Lo assist grievant? (List above)
e ( ar

Officer/Supervisor Signature: (/7 7 W 1373 Date/Time : 17770 /i3

() 1agree to accept the informal resolution to my Grievance

/()r 1do notagrewt themfj Uolu on {o my Grievance
Grievant Signature : ./ t/\ru DatefTime Submitted: ?/ 34 / /X

Forward to the Grievance Coodinatpr : Grievance niyst be forwarded ta the Grievance Coordinator within M hours of submissi
I’ 4 f, 3 Lire

. . o Vi
Officer/Supervisor Signatuce: A * L S Yt Date/Time : il / 3

7
Received by the Grievance Coodinator :

Grievance Coordinator Signature : gii?- Frotrdieie o’ = Date/Time : ol !’%’ SR E 0P
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» You Wil Be provided with = minimum of 24 Tours In which ptepara a defenss ihd present It to the Disciplinary Committes. You may
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ERIE COUNTY SHERIFF'S OFFICE N =

JAIL MANAGEMENT DIVISION

4/29/2014
TO: Montalvo, Misael 131327 F SO 81
RE: Grievance 14RG-164 Date Grievance Submitted: 4/26/2014
| have received and reviewed your Inmate Grievance dated 472612014

Pursuant to 9NYCRR7032.4(h) Program Requiraments:

Grievances regarding issues that are outside the authority of the chief administrative officer to control are
not grievable and may be returned to the inmate by the grievance coordinator. Such grievances may not
be appealed to the chief administrative officer or the Citizens' Policy and Complaint Review Council.

A Health Care Professional determines all medical actions related to your health care plan. This may
include, but is not limited to: any treatments, diets, medlcations, medication dosages, decisions related

to hospitalization and consultations to any cutside health care professional. Medical related aclions are
outside the authority of the Chief Administrative Officer.

Therefore, this shall serve to inform you that your grievance dated 412612014
cannot be processed and is being returned to you. This grievance may not be appealed to the Chief
Administrative Officer or to the Citizens’ Policy and Complaint Review Council.

Thank you,

Sgt. McAndrew

Grievance Coordinator

CC: Grievance File
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STATE OF NEW YORK * EXECUTIVE DEPARTMENT

STATE COMMISSION OF CORRECTION CHAIRMAN
Alfred E. Smith State Office Building Thomas A. Beilein
80 S. Swan Strest, 12th Floor
Albany, New York 12210-8001 COMMISSIONERS
(518) 485-2346 Phyllis Harrison-Ross, M.D,
FAX (518) 485-2467 Thomas J. Loughren

March 18, 2014

Erie County Sheriff's Office
Sheriff Timothy Howard

10 Delaware Avenue
Buffalo, NY 14202

Re: Grievanece # 13-LG-41576 - Facility # 13G-156 Misael Montalvo

Dear Sheriff Howard :

The Citizen's Policy and Complaint Review Council has reviewed the above-referenced
grievance at its March 13, 2014 meeting and the Council voted to deny the grievance. The
Council sustains the action taken by the facility administration.

Sincerely,

ﬁ;mo __:jwag._

Thomas J. Loughren
Commissioner

cc: Grievanee Coordinator
Misael Montalvo

An Equa! Opporiunity/Affirmaiive Actfon Employer











MICHAEL A, SIRAGUSA COUNTY OF ERIE MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
c X JerEMY C, TOTH
DESXH%&W%?EAW SECOND ASSISTANT COUNTY ATTORNEY
QOctober 30, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:
In compliance with the Resolution passed by the Erie County Legislature on June 235, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Mule, Lawrence v. County of Erie, et al.
Document Received: Verified Petition
Name of Petitioner: Lawrence Mule

3849 Orangeport Road

Gasport, New York 14067
Petitioner’s attorney: Diane M. Perri Roberts, Esq
Lipsitz Green Scime Cambria LLP
42 Delaware Avenue, Suite 100
Buffalo, New York 14202

Should you have any questions, please cail.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By J N hiite Frbe
Michelle Parker .
First Assistant County Attorney

MMP:did
Enc.

95 FRANKLIN STREET, RooM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716} 838-2200 - WwWW.ERIE.GOV





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

LAWRENCE MULE .
3849 Orangeport Road
Gasport, New York 14067 '%‘cy @: g
Petitioner 0(? ™ {Z‘;/@
o

For an Order and Judgment Pursuant to Article 78 of the o(g’?@ co) g 4/
Civil Practice Law and Rules f?,rr, C‘O &/;! \

Against SO,

gains A~ A‘\fo )

TIMOTHY HOWARD, as Erie County Sheriff, S
Erie County Sheriff’s Department
10 Delaware (venue NOTICE OF PETITION

And Index No. L-20tY - 000 S"—/f
MARK N. WIPPERMAN, as Erie County Undersheriff
Erie County Sheriff’s Department
10 Delaware Avenue
Buffalo, NY 14202

And

This paper received at the

JOHN W. GREENAN, as Chief of Administration Services, Erie ce
Division of the Office of the Erie County Sheriff fro
Erie County Sheriff’s Department the %
10 Delaware Avenue 20

Buffalo, NY 14202 w& ‘

And

Assistant County Attorney

THOMAS DIINA, as Superintendent of the Jail Management
Division of the Office of the Erie County Sheriff
10 Delaware Avenue

Buffalo, New York 14202 ' - - FILED
ACTIONS & PROCEEDINGS
And
THE ERIE COUNTY CORRECTIONAL FACILITY, OCT 27 72014
as part of the Jail Management Division of the Office of the Erie
County Sheriff SRIT OOUNT
10 Delaware Avenue (;Er:};%:* wf} Q’: g*s:i,% o

Buffalo, NY 14202
And






THE COUNTY OF ERIE,
95 Franklin Street
Buffalo, NY 14202

Respondents.

PLEASE TAKE NOTICE, that upon the annexed Verified Petition with Exhibits of
Lawrence Mule, dated the 27th day of October, 2014, an application will be made before a
Justice to be assigned at a special term to be held at the Erie County Courthouse located at 95
Franklin Street, Buffalo, New York, on the 4™ day of December, 2014 at 9:30 o’clock in the
forenoon or as soon thereafter as counsel can be heard, for a Judgment and Order pursuant to
CPLR Article 78, §7803(1) and (3):

(1) Compelling the Respondents to comply with their contractual obligations under the

Collective Bargaining Agreement which was effective December 5, 2012 and covers
the period January 1, 2007 through December 31, 2017, specifically Appendix “E”
Section 7 therein;

(2) reversing as arbitrary and capricious, and/or as an abuse of discretion, all
determinations made by Respondents which preclude Petitioner from eligibility for
LDI/§207-c status for all time periods identified in this Petition for which Petitioner
was not heretofore granted LDI/§207-c status;

(3) Granting Petitioner §207-¢ salary benefits for the periods (a) November 5, 14, and 27,
2013; (b) December 12 and 19, 2013; (¢) January 27 through February 10, 2014; (d)
May 28, 2014; (¢) June 7 and 16, 2014; (f) July 8, 10, 17 and 29, 2014; and (g)
September 25, 2014, all for which Petitioner requested but was denied §207-c salary
benefits for dates he received medical treatments for symptoms of the July 21, 2003

work-related injury he suffered;





Al

(4) Restoring to Petitioner’s vacation, personal and/or sick leave accruals, any and all

such time used by him in lieu of the §207-c benefits day(s) denied by Respondents;

(5) Compensating Petitioner for any and all dates for which he did not receive wages, or

received partial wages, because he did not have sufficient accruals to cover said days
when Respondents denied him §207-¢ benefits day(s); and

(6) Together with such other and further relief as the Court may deem just and proper in

this circumstance, together with the costs, disbursements and attorneys’ fees
connected with this proceeding.

PLEASE TAKE FURTHER NOTICE that a Verified Answer and Supporting
Affidavit(s), if any, are to be served at least five (5) days before the time at which the Verified
Petition herein is noticed to be heard.

Erie County is designated as the proper venue as the parties conduct their normal
business relationship in that County.

Dated: October 27, 2014
Buffalo, New York LIPSITZ GREEN SCIME CAMBRIA LLp

By: Bébu. WM@ /%J_%

Diane M. Perri Roberts, Esq.
Attorneys for Petitioner

42 Delaware Avenue, Suite 100
Buffalo, New York 14202
(716) 849-1333

TO: Michael Siragusa, County Attorney
County of Erie
95 Franklin Street, 16" Floor
Buffalo, New York 14202

Timothy Howard, as Erie County Sheriff
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202





Mark N. Wipperman, as Erie County Undersheriff
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

John W. Greenan, as Chief of Administrative Services,
Division of the Office of the Erie County Sheriff

Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

Thomas Diina, as Superintendent of the Jail Management
Division of the Office of the Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

The Erie County Correctional Facility

as part of the Jail Management Division of the
Office of the Erie County Sheriff

10 Delaware Avenue

Buffalo, NY 14202

4%





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

LAWRENCE MULE
3849 Orangeport Road
Gasport, New York 14067

Petitioner

For an Order and Judgment Pursuant to Article 78 of the
Civil Practice Law and Rules

Against

TIMOTHY HOWARD, as Erie County Sheriff,
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

And

MARK N. WIPPERMAN, as Erie County Undersheriff
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

And

JOHN W. GREENAN, as Chief of Administration
Services,

Division of the Office of the Erie County Sheriff
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

And

THOMAS DIINA, as Superintendent of the Jail
Management

Division of the Office of the Erie County Sheriff
10 Delaware Avenue

Buffalo, New York 14202

And

THE ERIE COUNTY CORRECTIONAL FACILITY,
as part of the Jail Management Division of the Office of the

Erie County Sheriff
10 Delaware Avenue
Buffalo, NY 14202

VERIFIED PETITION

Index No.

Ahp





wy

And

THE COUNTY OF ERIE,
95 Franklin Street
Buffalo, NY 14202
Respondents.

The Petitioner, Lawrence Mule, by his attorneys, Lipsitz Green Scime Cambria LLP,
Diane M. Perri Roberts of Counsel, as and for his Verified Petition alleges as follows:

1. At all times hereinafter mentioned, the Petitioner was an employee of the County
of Erie and the Office of the Erie County Sheriff, at the Erie County Correctional Facility, which
upon information and belief is part of the Jail Management Division of the Office of the Erie
County Sheriff, in the County of Exie, State of New York.

2. Upon information and belief, the Erie County Correctional Facility is a division,
department, and/or facility of the County of Erie providing correctional services in Erie County
for the County of Erie.

3. At all times hereinafter mentioned, the County of Erie was and still is a municipal
corporation, duly organized and existing under and by virtue of the laws of the State of New
York and its charter, having its principal offices in the County of Erie and State of New York.

4. At all times hereinafter mentioned, the Respondent Timothy Howard was and still
is the Erie County Sheriff, Office of the Erie County Sheriff, having been duly elected and acting
as such with authority to oversee personnel-related administrative operations of the Erie County
Correctional Facility including, but not limited to, matters involving employees’ benefits and

coverage under General Municipal Law §207-c.





'

5. At all times hereinafter mentioned, the Respondent Mark N. Wipperman was and
still is the Erie County Undersheriff, Office of the Erie County Sheriff, having be.en duly
appointed and acting as such with authority to oversee personnel-related administrative
operations of the Erie County Correctional Facility including, but not limited to, matters
involving employees’ benefits and coverage under General Municipal Law §207-c.

6. At all times hereinafter mentioned, upon information and belief, the Respondent
John W. Greenan was and still is Chief of Administrative Services for the Office of the Erie
County Sheriff, having been duly appointed and acting as such, with authority to act in matters
involving certain of the personnel of the Office of the Erie County Sheriff and the Erie County
Correctional Facility, including but not limited to matters involving employees’ benefits and
coverage under General Municipal Law §207-c.

7. At all times hereinafter mentioned, upon information and belief, the Respondent
Thomas Diina, was and still is Superintendent of the Jail Management Division of the Office of
the Erie County Sheriff, having been duly appointed and acting as such, with authority to act in
matters involving certain of the personnel of the Office of the Erie County Sheriff and the Erie
County Correctional Facility, including but not limited to matters involving employees’ benefits
and coverage under General Municipal Law §207-c.

8. At all times hereinafter mentioned, upon information and belief, the Respondent
John Rodriguez was and still is a First Deputy Superintendent of the Jail Management Division
of the Office of the Erie County Sheriff, having been duly appointed and acting as such, with
authority to act in matters involving certain of the personnel of the Office of the Erie County
Sheriff and Erie County Correctional Facility, including but not limited to matters involving

employees’ benefits and coverage under General Municipal Law §207-c.

i





9. I currently am, and was at all material times, a Correction Officer employed by
Erie County, the Office of the Erie County Sheriff and the Erie County Correctional Facility; I
have been so employed since 1985.

10. I am, and was at all material times, a member of the Civil Service Employees
Association, Inc., Local 1000 A.F.S.C.M.E., AFL-CIO Erie Unit of Local 815 (“CSEA”).

11.  Ttis my understanding and belief that CSEA, the County of Erie and the Office of
the Sheriff are parties to a Collective Bargaining Agreement (“CBA™) entered into effective
December 5, 2012 and covering the period January 1, 2007 through December 31, 2017 (See
signature page at Exhibit 1).

12.  Itis also my understanding and belief that Correction Officers at the Erie County
Correctional Facility are covered under that CBA.

13. 1t is my understanding and belief that “Appendix E” of the CBA between the
County of Erie, the Office of the Sheriff of Erie County and CSEA sets out the “Policy and
Procedure” with respect to General Municipal Law §207-c benefits. (Also see Exhibit 1).

14. It is my understanding that relevant Section 7 of the CBA’s Appendix E provides:

“Section 77
Subsequent to the returm to full duty, an employee who reinjures a
previously eligible 207-(c) injury or suffers a relapse of an eligible 207-(c)
illness, said employee shall notify the Sheriff or his/her designee for the
purpose of reopening their Section 207-(c) case within ten (10) working days
of the discovery of the re-injury or relapse.

15. I sustained an on-the-job injury on July 21, 2003 (“the 2003 injury”). I was

approved subsequent to that for §207-c benefits because of that injury.





16.  On December 3, 2012, the State of New York Workers’ Compensation Board
issued a “Notice of Decision” finding that I have a permanent impairment of 25% associated
with the 2003 injury. I was and am classified by the Workers” Compensation Board as having a
permanent partial disability caused by the 2003 injury. (See Exhibit 2).

17. Over the years since the 2003 injury, I have had sporadic flare-ups of symptoms
related to and caused by the 2003 injury. At certain times those flare-ups require that I seek
chiropractic treatment for pain and other symptoms, have tests such as MRIs performed
associated with treatment of symptoms, and at other times I have had procedures performed to
alleviate the severe symptoms.

18.  When I had and have such flare-ups and need treatment, I have at times missed
partial or full days of work to have the treatment done. When I miss time from work, I request
that I receive §207-c benefits because the treatments are associated with the 2003 injury.

19.  For example, on January 22, 2013, I was granted “LDI Status” (“line of duty
injury”, also known as “207-¢”), for time used for a procedure done on January 7, 2013. (See
Exhibit 3).

20. On March 13, 2013, I was granted LDI status for time lost on February 20, 2013
for a procedure associated with the 2003 injury. (See Exhibit 4). The note from my doctor, Dr.
Gerald Peer, is also aﬁaéhed at Exhibit 4 ard states that I remained under Dr. Peer’s care for a
chronic painful condition of my neck related to a work injury; it lists the “DOA” (date of
accident) as “07/21/03”. The note further states that I underwent a procedure in Dr. Peer’s office
that day and I was medically cleared to return to work the next day.

21.  On May 16,2013, I was granted LDI status for sick time 1 had to use on April 10,

2013 and May 1, 2013 for a medical procedure done by Dr. Peer related to the 2003 injury; the





memo granting LDI status, for unexplained reasons, emphasizes the word “procedure” as the
reason for granting LDI status for the two days in question. (See Exhibit 5). Exhibit 5 also
contains Dr. Peer’s off-work notes dated April 10 and May 1, 2013; both of those notes by Dr.
Peer are identical in wording to each other, as well as to the note by Dr. Peer found in Exhibit 4.

22.  On August 10, 2013 I was granted LDI status for sick time I had to use on June
17, 2013 for a medical procedure done by Dr. Peer related to the 2003 injury; the memo granting
LDI status, for unexplained reasons, emphasizes the word “procedure” as the reason for granting
LDI status for the day in question. (See Exhibit 6). Exhibit 6 also contains Dr. Peer’s off-work
note dated June 17, 2013; this note by Dr. Peer is again identical in wording to the notes by Dr.
Peer found in Exhibits 4 and 5.

23.  On August 10, 2013 I reccived a second memo granting me LDI status for sick
time to be used August 9 through August 23, 2013 because of a medical procedure to be
performed because of the 2003 injury. (See Exhibit 7). Also at Exhibit 7 is the medical note
from Dr. Peer advising about the procedure and the fact that I would be disabled through August
23, 2013; that note is otherwise identical to those found at Exhibits 4 6. Lastly, Exhibit 7
contains the “Patient Instruction Sheet” for the August 9, 2013 procedure.

24, On November 4 and 14, as well as December 12 and 19, 2013, I suffered
exacerbation/aggravation of the 2003 injury. I submitted notes from two doctors, Dr. Peer and
Dr. Grazen, addressing my need to be off work due to this situation, each of which indicated the
time off was due to the 2003 injury. (See Exhibit 8).

25. On February 4, 2014, I received a letter from former Chief of Administrative
Services John Anthony, stating that the information I submitted was insufficient and “In the

meantime, your request for LDI is denied for lack of medical documentation”, and advising that





any additional medical documentation in my possession should be submitted immediately.” (See
Exhibit 9).

26.  The February 4, 2014 letter from Chief Anthony also listed four “details” that he
said have to be on any medical documentation submitted with regard to my work injury. All of
the notes I had submitted, however, contained all of the details Chief Antho;ny listed in his
February 4, 2014 letter. The notes at Exhibit 8 contain the same information as did all of my
doctor’s notes submitted in the past and for which I previously was approved for §207-c benefits.

27.  Additionally, Section 7 of Appendix E to the CBA, recited in paragraph 14 above,
requires only that I notify the Sheriff within 10 days of discovery, of any re-injury or relapse;
Section 7 says nothing at all about having to provide documentation, nor does it require that
medical documentation contain specific information in order for §207-c benefits to be approved.
It also does not limit or restrict the “re-opening” of a prior approved §207-c benefits case to
situations where a “procedure” is done; in fact, Section 7 specifically states “re-injury or
relapse”, and my situation falls squarely within the category of ‘relapse” in accordance with my
doctors’ notes.

28.  After I received Chief Anthony’s February 4, 2014 letter, I mailed in additional
doctor’s notes finding me totally disabled from work for the period January 27, 2014 through
February 10, 2014, due to an exacerbation of the 2003 injury, including limited range of motion,
spasms and pain. (See Exhibit 10). Again, each note references the 2003 injury as the cause of
the current problems.

29. I never received a written response of any type to my requests for LDI status and

§207-c benefits for the two week period covered by the doctor’s notes at Exhibit 10.





30,  After receiving Chief Anthony’s letter of February 4, 2014, I called his office and
spoke to his assistant, Asiza Taher (sp?). Ms. Taher advised that I should re-send the doctors’
notes. I did so on or about February 5 or 7, 2014, together with the doctors’ notes found at
Exhibit 10 for the additional two weeks I had to be off in late January-early February 2014

31,  Ms. Taher subsequently told me on several occasions that she was going to sit
down with Chief Anthony to go over my submitted doctors’ notes and the requests for the
various time periods to be covered under LDI and § 207-c benefits.

32.  Even though I did as requested both in the February 4, 2014 letter and from my
telephone call with Ms. Taher, I still have not received correspondence giving me a final
determination as to the time requested for LDI/§207-¢ for the doctors’ notes covering the time
periods identified in Paragraph 24 above. I have received no correspondence at all concerning
the time periods in Paragraph 28 above.

33.  On April 10, 2014, I was off work again due to a me&ical procedure performed by
Dr. Peer, again related to the 2003 injury. A copy of the approval letter, from new Chief of
Administrative Services John Greenan, for LDI/§207-c benefits is attached as Exhibit 11.

34,  On June 4, 2014, I had another medical procedure done by Dr. Peer, and that time
was approved by Chief Greenan for LDI/§207-c benefits. The doctors’ note from Dr. Peer is
identical to those found at attached Exhibits 4-7 in terms of information set forth in the note. (See
Exhibit 12). This time was approved for LDI/§207-c status and benefits.

35. On June 6, 2014, I had an exacerbation again of the 2003 injury, and had a
chiropractic treatment done by Dr. Jeffrey Grazen. I submitted a doctor’s note from Dr. Grazen

so I would be covered by LDI/§207-c benefits. (See Exhibit 13).





36.  On June 18, 2014, I had a chiropractic treatment by Dr. Brendan Ciura due to an
exacerbation of the 2003 injury on June 16, 2014. 1 submitted a doctor’s note from Dr. Ciura so I
would be covered by LDY/§207-c benefits for the one hour I missed work. (See Exhibit 14).

37.  Dr. Ciura’s note (Exhibit 14) contains information the same as Dr. Peer put on his
notes, which in 2013 had been approved for LDI/§207-c benefits (Exhibits 4-6).

38. By letter dated June 27, 2014, Chief Greenan indicated that the information I
submitted with respect to June 6 and 18, 2014 was insufficient and, again, “In the meantime,
your request for LDI is denied for lack of medical documentation™; he also advised that any
additional medical documentation in my possession should be submitted immediately.” (See
Exhibit 15; note the dates in this letter are inaccurate as compared to the doctors’ notes).

39. The June 27, 2014 letter from Chief Greenan also listed the same four “details™ as
did the February 4, 2014 letter from Chief Anthony that they both claim must be on any medical
documentation submitted with regard to my work injury. Again, all of the notes I had already
submitted, contained all of the details Chief Greenan listed in his June 27, 2014 letter. The notes
at Exhibits 13 and 14 contain the same information as did all of my doctor’s notes submitted in
the past and for which I previously was approved for §207-c benefits, including as recently as
April 2014,

40.  On July 2, 2014 I suffered another exacerbation of the 2003 injury, and Dr.
Grazen had me off work on July 8 and 10, 2014 (see Exhibit 16); July 9, 2014 was not a regular
work day for me. 1 submitted the doctor’s note to Chief Greenan for LDI/§207-c benefits, but

have not had any communication back from Chief Greenan,





41.  OnlJuly 17, 2014, T had a chiropractic treatment by Dr. Ciura due to the 2003
injury. I submitted a doctor’s note from Dr. Ciura so I would be covered by LDI/§207-c benefits
for the one hour I missed work. (See Exhibit 17).

42.  On July 29, 2014 and on September 25, 2014, 1 had medical procedures done by
Dr. Peer; those times were also submitted to Chief Greenan for LDI/§207-c benefits. (See
Exhibit 18 and Exhibit 19). The doctor’s notes from Dr. Peer are identical to those found at
attached Exhibits 4-7 and 12 in terms of information set forth in the note.

43, I have received no communication at all from Chief Greenan concerning my
requests for LDI/§207-c for the time periods in Paragraphs 40-42 above.

44,  The Respondents have no basis upon which to deny me LDI /§207-c benefits and
status for all of the dates for which I submitted doctors’ notes since November 2013.
Nevertheless, the Respondents continue to fail to either respond at all to my requests for time off
to be considered as LDI/§207-c benefit time, or fail to issue a final determination once I submit
information to them for re-consideration as per their own letters to me.

45.  Respondents appear to be attempting to add requirements to the type and amount
of information 1 am required to submit to be granted LDI/§207-c benefit status, or to add new
requirements as to what has been done during the time off, such as a “surgical procedure”. Such
actions by the Respondents are contrary to the requirements of the CBA at its Appendix E,
Section 7, which only requires that I notify the Sheriff’s Department of a re-injury or a relapse of
the 2003 injury, since that injury was previously determined to be an eligible §207-c injury.

46. 1 am entitled to §207-c benefits for the period of time I requested because I was
injured on the job during my course of duties, and partially permanently disabled, as was

previously determined both by the Respondents as well as by the Workers® Compensation Board.
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47.  No previous application for the same or similar relief for this period of time has

been made.

WHEREFORE, the Petitioner prays that this Court will enter a Judgment and Order

pursuant to Article 78, §7803(1) and §7803(3), of the Civil Practice Law and Rules:

(1) Compelling the Respondents to comply with their contractual obligations under the
Collective Bargaining Agreement which was effective December 5, 2012 and covers
the period January 1, 2007 through December 31, 2017, specifically Appendix “E”
Section 7 therein;

(2) reversing as arbitrary and capricious, and/or as an abuse of discretion, all
determinations made by Respondents which preclude Petitioner from eligibility for
LDI/§207-c status for all time periods identified in this Petition for which Petitioner
was not heretofore granted LDI/§207-¢ status;

(3) Granting Petitioner §207-c salary benefits for the periods (a) November 5, 14, and 27,
2013; (b) December 12 and 19, 2013; (c) January 27 through February 10, 2014; (d)
May 28, 2014; (¢) June 7 and 16, 2014; (f) July 8, 10, and 29, 2014; and (g) QOctober
9, 2014, all for which Petitioner requested but was denied §207-c salary benefits for
dates he received medical treatments for symptoms of the July 21, 2003 work-related
injury he suffered;

(4) Restoring to Petitioner’s vacation, personal and/or sick leave accruals, any and all

such time used by him in lieu of the §207-c benefits day(s) denied by Respondents;

11





(5) Compensating Petitioner for any and all dates for which he did not receive wages, or
received partial wages, because he did not have sufficient accruals to cover said days
when Respondents denied him §207-c benefits day(s); and

(6) Together with such other and further relief as the Court may deem just and proper in
this circumstance, together with the costs, disbursements and attorneys’ fees

connected with this proceeding.

Dated: October 27,2014
Buffalo, New York

Lo T INA

Lawrence Mule, Petitioner

LIPSITZ GREEN SCIME CAMBRIA LLP
Attorneys for Petitioner

Diane M. Perri Roberts, Esq.
42 Delaware Avenue, Suite 100
Buffalo, New York 14202
(716) 849-1333 Ext. 465

TO: Michael Siragusa, County Attorney
County of Erie
95 Franklin Street, 16 Floor
Buffalo, New York 14202

Timothy Howard, as Erie County Sheriff
Erie County Sheriff’s Department
10 Delaware Avenue

Buffalo, NY 14202
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Mark N. Wipperman, as Erie County Undersheriff
Erie County Sheriff’s Department

10 Delaware Avenue

Buffalo, NY 14202

John W. Greenan, as Chief of Administrative Services,
Division of the Office of the Erie County Sheriff

Erie County Sheriff’s Department

10 Delaware Avenue

Buffaio, NY 14202

Thomas Diina, as Superintendent of the Jail Management
Division of the Office of the Erie County Sheriff

10 Delaware Avenue

Buffalo, New York 14202

The Erie County Correctional Facility

as part of the Jail Management Division of the
Office of the Erie County Sheriff

10 Delaware Avenue

Buffalo, NY 14202
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VERIFICATION

STATE OF NEW YORK )
)SS:
COUNTY OF ERIE )

Lawrence Mule, being duly sworn, deposes and says that he is the Petitioner in the
within action and that he has read the foregoing Verified Petition and knows the contents thereof,
that the same is true to Deponent’s knowledge, except as to matters therein stated to be alleged
on information and belief and as to those matters Deponent believes them to be true.

Lra T I

Lawrence Mule

Subscr/i;sgd and sworn to before me
this ! ] day of October, 2014

—

(_’// \) Notary Piblic”

KATHLEEN A, BADDING NO. 01BABG77717

NOTARY PUBLIC, STATE OF NEW YORK
QUALIFIED IN ERIE COUNTY /
s+ COMMISSION EXPIRES JULY 15, 20
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MICHAEL A. SIRAGUSA WVUECHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JereMY C. TotH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

Qctober 17, 2014

Mr. Scott W, Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Rosa, Maria v. County of Erie,et al.
Document Received: Notice of Claim
Name of Claimant: Maria T. Rosa

133 Pierce Street
Buffalo, New York 14206

Claimant's attorney: Carolyn Nugent Gorczynski, Esq.
73 King Arthur Way
Getzville, New York 14068

Should you have any questions, please call.
Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ,/q/\/\‘('//ﬁ&/( LA QM [
Michelle Parker
First Assistant County Attorney

MMP:dld

Enc.

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 - PHONE: (716) 838-2200 — WWW . ERIL.GOV





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

MARIAT. ROSA
Claimant,

Vs,
COUNTY OF ERIE,
and

MICHELE PFEFFER, SUPERVISOR
COUNTY OF ERIE DEPARTMENT OF
SOCIAL SERVICES,

and

CONSTANCE VANDETTE, ADMINISTRATIVE
DIRECTOR OF CHILDREN SERVICES,
COUNTY OF ERIE DEPARTMENT

OF SOCIAL SERVICES.

Respondent,

NOTICE OF CLAIM
TO: County of Erie |
Claimant, Maria T. Rosa, hereby makes a claim against the above captioned Respondents
and hereby alleges as follows:
NAME AND POST OFFICE ADDRESS OF CLAIMANT
Maria Rosa

133 Pierce Street
Buffalo, New York 14206

T o B e B T B R
PR lr’
s BN - O S I L

CRE COUNTY

DEPARTMENT OF Law





NAME AND POST OFFICE ADDRESS OF CLAIMANT'S ATTORNEY
Carolyn Nugent Gorezynski, Esq.
Law Offices of Carolyn Nugent Gorczynski

73 King Anthony Way
Getzville, New York 14068

NATURE OF CLAIM

Claim for damages and/or injunctive relief against Respondents for violations of the New
York State Human Rights Law, the New York State Civil Service Law, and/or relevant Federal
anti-discrimination and/or civil rights laws, including without limitation, the Americans with
Disabilities Act (“ADA™), the Rehabilitation Act of 1973, the Age Discrimination in
Employment Act (“ADEA™), andf;)r ‘Title VII of the Civil Rights Act.

DETAILS OF CLAIM

As described below, Claimant has recently been the subject of unlawful harassment and
discrimination in her employment with the County of Erie, Department of Services Services |
because of her race/ethnicity andfo;' national origin, age and/or physical disabilities.

Claimant is sixty-seven (67) years old (D/O/B/ 06/17/1947) and has been employed in the
competitive class of the County’s Civil Service since approximately September 1995, Claimant
started her employment with the County as a case worker in the Children Services Unit of the
County’s Department of Social Services (“DSS”). While employed in this position Claimant

enjoyed a healthy, positive work environment, and always received positive performance

reviews.





Due to an on-the-job accident, between 1999-2000 Claimant was significantly injured
and underwent multiple surgeries to repair injuries to her right knee, as well as her foot and |
ankle. To this day, Claimant walks with a cane (as needed) and has limited mobility. Because of
the resulting physical impairments related to this accident, Claimant required that her physical
impairments be accommodated. Until recently, the County has accommodated Claimant’s
physical needs by placing her in a position which did not require that she go out in to the field to
perform home visits, court appearances, etc.

Claimant was eventually promoted to a Senior Case Worker in the Children’s Services
Unit of the County’s Department of Social Services, and in 2007 was transferred to the position
of Senior Case Worker/Domestic Violence Liaison with the DSS. Claimant again enjoyed a
positive, healthy working environment while employed in these positions, and always received
positive performance reviews, Claimant served.in the position of Senior Case Worker/Domestic
Violence Liaison until June 2014 when she accepted probatioriary employment as a Supervisor
with the Children Services Unit of the DSS.

It was a great honor and achievement for Claimant to pass the civil service supervisor
exam and to be promoted to the supervisor position,

Since accepting this probationary appointment, Claimant has repeatedly been subjected to
harassment, intimidation and discrimination because of her race/elvzhnicity and/or national origin,
and/or age, and/or and physical disabilities. Specifically, her supervisor, Ms. Michele Pfeffer, as
well as the Administrative Director of Children Services with the County’s DSS, Constance

VanDette, has subjected Claimant to unwarranted and selective discipline, has made openly





discriminatory comments to Claimant regarding her race/ethnicity/national origin, as well as her
age and disabilities, and has repeatedly belittled, harassed and intimidated Claimant.’ For
instance, Claimant regularly addressed the individuals who reported to her as “Ms. or Mr.”
Claimant did this out of cultural habit, and as a sign of cultural respect, as this is tradition for-
individuals of Puerto Rican descent. In response, Ms. VanDette chastised and disciplined
Claimant and told her “to get over it” because Claimant had lived in the United States for
decades. Claimant was embarrassed elmd belittled by her conduct.

Ms. Pfeffer also made comments that Claimant was “slow” and “lacked alertness.” When
she made these comments, Claimant understood that she was referring to either or both her age,
and/or physical disabilities, and/or race/ethnicity. In all Claimant’s years of employment with
the County she had never been previously criticized for being “slow” or “lacking alertness.”

The County, through its employees - Ms, Pfeffer and Ms. VanDette - failed and refused to
provide Claimant properly functioning computer equipment, and the training required for the
performance of her job duties. Ms. Pfeffer and Ms. VanDette repeatedly chastised and
disciplined Claimant for failing to perform certain computer data entry tasks, all the while
knowing that Claimant’s computer was malfunctioning, and refusing to aid and/or assist
Claimant in rectifving these circumstances,

Specifically, Claimant required access to certain computér programs and/or computer
network programs to enter data related to case assignments and case updates. On the first few
days of Claimant’s probationary employment as a Supervisor, Claimant was not even provided a

work station with a computer to work at. After finally being provided a work station with





computer, Claimant encountered repeated problems accessing the computer program anclf.or
computer network program necessary to complete the duties of her job (the program is called
Connections). Claimant reported this problem to Ms. Pfeffer and Ms, VanDette, as well as to the
County’s tech support employees.. This problem was not resolved until more than a month after
Claimant’s appointment to her probationary supervisor position (and Claimant occasionally
would thereafter still had similar problems with accessing and maneuvering through the required
computer programs and/or computer network programs).

Although Ms. Pfeffer and Ms. VanDette were aware of Claimant’s computer problems,
and the length of time that it took to resolve these problems, they continued to discipline
Claimant for failing to complete work that Claimant simply could not timely complete because
of these technical problems outside of her control. They explained to Claimant that “it was not
their problem” and that Claimant “should not bother them with this.”

Also, despite reasonably requesting training, Claimant received no training regarding
duties, expectations and functions of her job as a supervisor (a position that was new to her), and/
or the use of the computer programs and/or computer network programs necessary for the
completion of her job duties, and was repeatedly refused this training. Specifically, Ms. Pfeffer
explained that she would not provide Claimant the training she was requesting because “it would
not help” Claimant because she “lacked what it takes to be a good supervisor” (or words to that
effect).

In short, Claimant was set up to fail.





Claimant addressed her concerns and complaints to the appropriate administrator, Ms.
VanDette, as well as to representatives of her union, to no avail (as previously noted, Ms.
VanDette was part of the problem). In fact, rather amazingly, Claimant’s union stated that she
was “a token” and that there was nothing that the union was willing to do on her behalf for fear
of reprisal by the County.

As of September 12, 2014 Claimant was notified in writing that her probationary
appointment as a Supervisor in the Children Services Division of the Coun;ty’s Department of
Sacial Services was being terminated effective Friday, September 19, 2014,

Claimant was also notified that, starting as of Monday, September 22, 2014, she would be
reassigned to another position and that the County had no intention of accommodating her
physical needs (as detailed above). When Claimant reinforced that she could not be placed ina
position that required that she retum to the field, Ms. Pfeffer, as well as other employees of the
County, informed Claimant that “they do not make accommodations here the County).”

On September 17, 2014 your undersigned sent a letter to various individuals within the
County of Erie advising of the aforementioned circumstances and asking that the County cease
and desist in its unlawful and discriminatory conduct towards Claimant. These individuals
included Mr. Jesse Burnette, Director of Erie County’s Equal Employment Opportunity Office,
Ms. Carol Dankert-Maurer, Erie County Commissioner of Social Services, and Michael A.

Siragusa, Erie County Attorney.





The County has failed and refused to cease and desist and/or rectify its unlawful and
discriminatory conduct towards Claimant, and in fact has persisted further in its unlawful and
discriminatory actions towards Claimant.

As of September 17, 2014 Claimant’s physician placed her on a two (2) week medical
leave due to the physical and emotional distress she was suffering as a result of the County’s
unlawful and discriminatory conduct towards her.

On October 3, 2014 your undersigned wrote the County again requesting that it cease and
desist in its unlawful and discriminatory conduct towards Claimant; to wit, the County has again
failed and refused to cease and desist and/or rectify its unlawful and discriminatory conduct
towards Claimant, and in fact has again persisted further in its unlawful and discriminatory
actions towards Claimant.

As October 7, 2014, Claimant returned to work at the County of Erie, Department of
Social Services. Upon Claimant’s return to work, Claimant presented a statement from her
physician of the reasonable work accommodations she requires related to her physical
disabilities, These were the same or similar accommodations that Claimant had previously
requested and received from the County earlier in her career with the County.

In response, Claimant was notified by Ms. Pfeffer that her request for accommodations
was not accepted and that she was being sent home due to her work restrictions. Also, prior to
being sent home, Claimant was advised that she was being reassigned to a case worker position
{(which represents a significant demotion from her previous positions as Supervisor, and Senior

Case Worker/Domestic Violence Liaison).





Of note, had Claimant not been sent home on October 7, 2014 because of the denial bf
her reasonable request for accommodati_ons (as detailed above), Claimant would still not have
been able to perform the duties of her new assignment due to the County’s continued refusal to
provide Claimant with properly functioning computer equipment and/or programs with which
she could perform her job duties. Specifically, Claimant was again informed that she was not
allowed access to the Computer program (Connections) that she needed to access to complete the
duties of her new position. In short, Claimant was again being set up to fail in her new position.

The above detailed circumstances are unlawful and unacceptable.

RELIEF SOUGHT

Claimant seeks monetary damages and/or injunctive relief against Respondents for
violations of the New York State Human Rights Law, the New York State Civil Service Law,
and/or relevant F ederai anti-discrimination and/or ciw)il rights laws, including without limitation,
the Americans with Disabilities Act (“ADA”), the Rehablilitation Act of 1973, the Age
Discrimination in Employment Act (“ADEA™), and/or Title VII of the Civil Rights Act.

Dated: Getzville, New York
October 7, 2014 -7
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Law ©ffices of Carolyn Nugént Gorezynski
73 King Anthony Way
Getzville, New York 14068
T: (716) 800-1264
F: (866) 611-5760
carolyn(@cngattorney.com






VERIFICATION

STATE OF NEW YORK )
1882
COUNTY OF ERIE )

MARIA ROSA being duly swomn, deposes and says the deponent is the Claimant in the
within action; that deponent has read the foregoing and knows the contents thereof;, that the same
is true to deponent’s own knowledge, except as to the matters therein stated to be alleged upon
information and belief, and as to those matters deponent believes it to be true.

Sworn to before me this
77# day of October, 2014,

Notary Public

Nianiee 7 [Foep

MARIAROSA.
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ERIE COUNTY ATTORNEY

GBI

MICHAEL A. SIRAGUSA C O UNTY O F E RI E MICHELLE M, PARKER

FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
JerEmy C, TOTH
COUNTY ExncgrliE
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
October 30, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:
File Name:
Document Received:

Name of Claimant:

Claimant's attorney:

Sacilowski, Josephine v. County of Erie
Notice of Claim

Josephine Sacilowski
26 Lewan Drive
Depew, New York 14043

Kenneth J. Farrell, Esq.
Farrell & Farrell

5872 Camp Road
Hamburg, New York 14075

Should you have any questions, please call.

MMP:dld
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: 1 . /}\,A \C,.-/uv{i/{,t,, ""Dc.’w/f‘iu\”
Michelle Parker
First Assistant County Attorney

93 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 « PHONE: (716) 838-2200 ~ WWW.ERIE.GOV





This paper received at the
Erie County Atiorney's Office

from ij; ﬂfrq'/r‘PPO on
STATE OF NEW YORK the 23" day of Oc foboe,, 20 1Y
SUPREME COURT : COUNTY OF ERIE at_|{ 394G mlp.m.

Pierin, foecwsy
Assistant County Attordey

In The Matter Of The Claim Of

JOSEPHINE SACILOWSKI NOTICE OF CLAIM

26 Lewan Drive
Depew, New York 14043

Claimant
Vvs.
COUNTY OF ERIE
95 Franklin Street
Buffalo, New York 14202
Respondents

TO: COUNTY OF ERIE
County Attorney
95 Franklin Street, Rm. 1634
Buffalo, New York 14202

PLEASE TAKE NOTICE, that the undersigned Claimant, JOSEPHINE
SACILOWSKI, pursuant to the statutes in such cases made and provided, and the
requirements of New quk General Municipal Law §50-e, hereby makes a claim against
the Respondent, the County of Erie, for personal injuries, medical expenses and damages
generally sustained on account of the personal injuries received by Josephine Sacilowski,
and in support hereof, the Claimant states:

1. The post office address of the Claimant herein is 26 Lewan Drive,
Depew, New York 14043.

2. The name and address of the attorney for the Claimant is Kenneth J.
Farrell, Esq., Farrell & Farrell, 5872 Camp Road, Hamburg, New York 14075.

3. The claim of Josephine Sacilowski is for personal injuries





sustained by the said Claimant through the negligence of the Respondent.

4. The time when the claim arose and the injuries were sustained was
approximately 11:15 a.m. on August 19, 2014, in the vicinity of a curb separating a
driveway/roadway from a grassy/sandy area near the sandbox at Canalside, located in the
City of Buffalo, County of Erie and State of New York.

5. At the time when the Claimant, Josephine Sacilowski, suffered her
injuries, she was a resident of the Village of Depew in the State of New York, and was
walking upon a sandy path leading to a driveway/roadway near the sandbox at Canalside,
and the conditions of the surface and the surrounding areas, including the presence of

sand, and the lack of appropriate markings, signage or warnings, caused her to fall to the

ground.

6. Upon information and belief, the premises in the area where the Claimant
fell is owned, maintained and/or controlled by the Respondent. As such, the Respondent
had a duty to those using the premises to, among other things, maintain or otherwise
control the premises in a reasonably safe condition, including the location where this
incident occurred; properly maintain and contain sand in the area; properly monitor for
the deposit or accumulation of sand in areas where the sand was not contained or could
not be contained; remove excess sand in the area, all within a reasonable time period; to
enforce laws, rules, regulations and guidelines; and to compel others to maintain the
public areas on or adjacent to the premises, as well as to warn users of the premises

concerning the hazardous, unsafe and dangerous conditions.





7. The incident, and the injuries and resulting damages, were caused solely
through the negligence and carelessness of the Respondent, in that it failed to repair or
remedy the defective, unsafe, and dangerous conditions on the premises in the location
where the Claimant fell; failed to routinely inspect the premises for such defective,
unsafe or dangerous conditions; failed to post any warnings or erect barriers to prevent
persons from traversing the area where the incident occurred; and/or failed to index
notices of any defective, unsafe or dangerous conditions on the premises in the iocation
where the Claimant fell.

8. Upon information and belief, the defective, unsafe and dangerous
conditions existed for a sufficient length of time to give actual and/or constructive notice
to the Respondent, including notice by reasonable inspection.

9. Upon information and belief, the Claimant alleges that the Respondent had
prior notice of the defective, dangerous and unsafe condition on the premises as
numerous agents, servants and/or employees of the Respondent traversed the area where
the incident occurred prior to the claimant’s injury.

10.  Upon information and belief, the Respondent was negligent, careless and
reckless in its ownership, maintenance and control of the premises, in that it failed to
remove, repair or remedy any defective, unsafe or dangerous conditions on the premises,
S0 as to prevent users of the premises from becoming injured; failed to post sufficient
warnings and/or barriers; failed to conduct adequate inspections for defective, unsafe,
dangerous or defective condition; failed to enforce laws, rules and/or regulations
concerning the premises; failed to compel entities which operated, maintained or

controlled the premises to remove, repair or remedy any defective, unsafe or dangerous





conditions on the premises; failed to properly maintain and contain sand in the area;
properly monitor for the deposit or accumulation of sand in areas where the sand was not
contained or could not be contained; and failed remove excess sand in the area, all within
a reasonable time period;

11, The Claimant, Josephine Sacilowski, solely by reason of the negligence of
the Respondent, sustained a facial laceration with significant bleeding, requiring suturing
and resulting in scarring; fracture of the left orbital; concussion; facial bruising and
soreness; bruising and soreness of the left wrist; bruising of the right knee; cold sweating,
vomiting, nausea, lightheadedness, dizziness; numbness; and significant pain; and other
permanent injuries as a result thereof, and said Claimant has been forced to expend
monies for medical treatment.

12. Upon information and belief, as a result of the foregoing, the Claimant,
Josephine Sacilowski, has been damaged in an amount that exceeds the jurisdiction of all
lower courts.

‘WHEREFORE, the Claimant demands that the Respondent, the County of Erie
honor and pay her claims.

Dated: October 2/, 2014
Hamburg, New York -

~

SERHINE SACILOWSKI

Yours etc,






VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) ss:
TOWN OF HAMBURG )

JOSEPHINE SACILOWSKI, being duly sworn, deposes and says that she is the
Claimant; that she has read the foregoing Notice of Claim and knows the contents
thereof, and that the same is true to her own knowledge except as to the matters therein
stated to be alleged upon information and belief, and as to those matters, she believes it to

be true.

. -

OSEFHINE SACILOWSKI

Sworn to before me this

Z/ day of Detsirg 2014,
XKoo

Notary Public

KENNETH J. FARRELL
Notary Publle, State of New York
Quaiiied In Erle County
Commission Expires Nowv, 26, 2}1-8’

2004






MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ _ ,
T o— JereEMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

October 20, 2014

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Kroll:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Smalls, Tyrone v. County of Erie, Office
of Children & Family Services

Document Received: Notice of Claim

Name of Claimant: Tyrone Smalls

198 Herman Street
Buffalo, New York 14215

Claimant's attorney: Etido Udousoro, Esq.
1133 Kensington Avenue

Buffalo, New York 14215

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: %‘M&L—
Michelle Parker
First Assistant County Attorney

MMP:dld
Enc.

935 FRANKEIN STREET, ROOM 1634, BUFFALO, NEW YORK 14202 - PHONE: (716) 838-2200 - WWW.ERIE.GOV





naper received at the
. County Attorpey's Office
?ﬁd 2 Udousog © on

. S2Om
STATE OF NEW YORK  : COUNTY OF ERIE 5 O~ .20 _/i
L‘L_’%} Gy aj...;fnm )-
IN THE MATTER OF THE CLAIM OF %@a— [
TYRONE SMALLS Clalmapt

vysistant County Attorney

Against NOTICE OF CLAIM

THE COUNTY OF ERIE,
OFFICE OF CHILDREN & FAMILY SERVICES (NY)
Defendants.

PLEASE TAKE NOTICE, that the claimant TYRONE SMALLS,
residing at 198 Herman St. Buffalo, New York, hereby notifies The
County Of Erie of his intention to file a contract claim.

Name of Claimant’s Attorneys:
FRANKLINE PRATCHER Esq.& ETIDO UDOUSORO Esq.
1133 Kensington Ave. Buffalo NY 14215

Nature Of Claim: Employment Contract Claim
Time Claim arose: October 6tk 2014
Place Claim arose: Erie County NY

Manner In which Claim arose: Mr. Smalls was terminated from his job
at The Erie County Detention Center, at 810 East Ferry St. Buffalo, NY,
On June 6t 2009 Based on allegations of maltreatment of a detainee at
the center. Mr. Smalls appealed his termination and the Judge found in
favor of Mr. Smalls that the allegations against him was unfounded,
Judgment was entered on July 8tk 2014, In response to this judgment
Mr. Smalls opened communications between his Union Representative
(AFSCME Local 1095} and Mary Thomas Scott, the Deputy Director Of
Labor Relations for Erie County to look into reinstating him to his job at
the Detention center. These talks failed on October 6tk 2014 at which
time Mary Thomas Scott, in an e-mail stated that she intends to have the
matter sent to arbitration instead of restoring Mr. Smalls to his job.





Monetary Demand: $202,000.00 (two hundred and two thousand
dollars).

Monetary Computation Explanation: six (6) years of back pay at a rate
of $32,000 per year = $192,000.00 + Attorneys Fees and court cost =
$10,000.00

None monetary Demand: Re-instatement of Mr. Smalls to his job at the
Erie County Detention Center at his proper Seniority level.

DATED : OCT. 147 2014 Respectfully submitted
FRANKLIN M. PRATCHER, ESQ
ETIDO UDOUSORO ESQ

Attorneys for the Claimant
1133 Kensington Ave.
Buffalo NY 14215
716-838-4612
To: MICHEAL A. SIRAGUSA
Erie County Attorneys Office
95 Franklin St. Suite 1634
Buffalo, NY 14202






DS
MICHAEL A. SIRAGUSA COUNTY OF ERIE MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
Jeremy C. TOTH
DE&QER‘[‘EW%?FAW SECOND ASSISTANT COUNTY ATTORNEY
October 30, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Spates, Darius R.D. v. County of Erie
and Erie County Sheriff

Document Received: Notice of Claim

Name of Claimant: Darius R.D. Spates
54 Rickert Street

Buffale, NY 14208

Claimant's attorney: Joshua L. Ramos, Esq.
Ramos & Ramos
37 Franklin Street, Suite 1110
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: A ‘c&{/ﬂu 70‘“ £~
Michelle Parker
First Assistant County Attorney

MMP:dld
Enc.

95 FRANKLIN STREET, RooM 1634, BUFFALO. NEW YORK 14202 - PHONE: (7E6)858-2200 - wwWW.ERIE GOV





STATE OF NEW YORK
COUNTY OF ERIE

DARIUS R. D. SPATES,

Claimant, NOTICE OF CLAIM
—vs-
COUNTY OF ERIE, and
ERIE COUNTY SHERIFF
Defendant/Respondent.
TO: COUNTY OF ERIE and ERIE COUNTY SHERIFF

PLEASE TAKE NOTICE, that DARIUS R. D. SPATES, pursuant to the statute in such cases
made and provided, does hereby make claim against the COUNTY OF ERIE and ERIE COUNTY
SHERIFF, and in support of such claim does state the following; '

1. The claimant resides at 54 Rickert Street, Buffalo, NY 14208.

2. The claimant is represented by RAMOS & RAMOS., of 37 Franklin Street, Suite
1110, Buffalo, NY 14202.

3. On or about July 25, 2014, Claimant, Mr. Spates, was placed into the custody of
the Erie County Sheriff after an initial arrest by the City of Buffalo Police Department.

4, He was refused an arraignment within a reasonable period of time and was not

arraigned until approximately three days later on or about July 28, 2014.





5. Prior to being turned over to the custody of the Erie County Sheriff, Mr. Spates
suffered a serious injury during the Course of the arrest by City of Buffalo Police Department.

6. The injury was clearly visible to any person whom could see Mr. Spates,
including the Erie County Sheriff’s officers/agents/employees where Mr. Spates was in custody.

As proof of his clearly visible injuries, attached hereto as Exhibit A, are pictures of his injuries.

7. During the time which Mr. Spates was in the care and custody of the Erie County
Sheriff’s department, said Department had a special duty of care which includes, but is not

limited to, to provide and make available necessary medical treatment.

8. However, not only did the Erie County Sheriff’s Department ignore Mr. Spates’
need for medical treatment which was open and obvious to all Officers/agents/employees, that
need was ignored intentionally, recklessly and negligently by the officers/agents/employees of

Erie County Sheriff’s Department.

0. 1t will be claimed that the Erie County Sheriff had actual notice due to the
grotesque visual nature of the injury and also had constructive notice because any reasonable
inspection, which should have taken place multiple times during Mr. Spates’ detention, should

have revealed Mr. Spates’ injury.

10.  Mr. Spates was forced to suffer great pain and suffering as a result of Erie
County Sheriff’s Department failure to comport to the required standard of care. Additionally,
the injuries caused by the Buffalo Police Department may have been increased, enhanced and/or
aggravated by the Erie County Sheriff's Department’s failure to obtain needed and required

medical treatment.

11, Further, Mr. Spates was deprived of his right to be arraigned in a reasonable
period of time from his initial arrest; said deprivation and withholding of Mr. Spates from a

timely arraignment is also in violation of any and all 14" Amendment Rights of Mr. Spates.
2





12.  Notice is hereby given that in the event that this claim for money damages is not
paid within thirty (30) days of the service herein, it is my intention to commence litigation to

recover for the damages which have been sustained.

DATED: October 3, 2014 RAMOS & 0S

Buffalo, NY

Buffalo, NY 14202
(716) 810-6140





VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) ss.:

DARIUS R.D.SPATES, being duly sworn deposes and says that [ am the lead
Plaintiff/Claimant in this action/claim, that | have read the foregoing Notice of Claim and know
the contents thereof; that the same is true to my knowledge, except as to the matters therein

stated to be alleged on information and belief, and as to those matters I believe it to be true.

7y

DARIUS R.D. SPATES

Il
Swormn to before me this ;_4
day of _Jadaddr 2014
JOSHUA I, RAMOS
Notary Publlc. State of New York
y Qualified in Niagara County

' : My Commisslon Ex ira
tény o pires Sept. 6, 2015





















MICHAEL A, SIRAGUSA

ERIE COUNTY ATTORNEY

MARK C. POLONCARZ

Mr. Scott W. Kroll, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr, Kroll:

COUNTY EXECUTIVE
DEPARTMENT OF LAW

October 2, 2014

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOFH
SECOND ASSISTANT COUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Wiercioch, Jane v. County of Erie, et al.

Notice of Claim

Jane Wiercioch
1059 Borden Road
Depew, New York 14043

Adam M. Lynch, Esq.

Lipsitz Green Scime Cambria
42 Delaware Avenue, Suite 120
Buffalo, New York 14202-3924

Should you have any questions, please call.

JCT/dld
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA

Erie Coynty Attorney

By:[ £ {acy 7)“ 5‘3 |

Jererrlﬁ( C. Toth

Second Assistant County Attorney
jeremy.toth@erie.gov

95 FRANKLIN STREET, ROOM 034, BUFFALO. NEW YORK 14202 — PHONE: (716) 838-2200 ~ WWW.ERIE.GOV





In the Matter of the Claim of
JANE WIERCIOCH,
Claimant,
- against -

ERIE COUNTY ~
95 Franklin Street, 16t Floor
Buffalo, New York 14202

CITY OF BUFFALO
65 Niagara Square
Buffalo, New York 14202

CITY OF BUFFALO DIVISION OF
PARKS AND RECREATION

502 City Hall

Buffalo, New York 14202

CITY OF BUFFALO DEPARTMENT
OF PUBLIC WORKS, PARKS

AND STREETS

502 City Hall

Buffalo, New York 14202

CITY OF BUFFALOQO DIVISION OF
REAL ESTATE

901 City Hall

Buffalo, New York 14202

NIAGARA FRONTIER
TRANSPORTATION AUTHORITY
181 Ellicott Street

Buffalo, New York 14203

Respondents.

NOTICE OF CLAIM

ﬁ ECEIVE
SEp 302014

ERIE COUNTY
DEPARTMENT OF LAW





TO: ERIE COUNTY,
CITY OF BUFFALQ,
CITY OF BUFFALO DIVISION OF PARKS AND RECREATION,
CITY OF BUFFALO DEPARTMENT OF PUBLIC WORKS, PARKS

AND STREETS,
CITY OF BUFFALO DIVISION OF REAL ESTATE, and
NIAGARA FRONTIER TRANSPORTATION AUTHORITY

PLEASE TAKE NOTICE, that JANE WIERCIOCH, has and hereby makes claim
against ERIE COUNTY, CITY OF BUFFALO, CITY OF BUFFALO DIVISION OF PARKS
AND RECREATION, CITY OF BUFFALO DEPARTMENT OF PUBLIC WORKS, PARKS
AND STREETS, CITY OF BUFFALO DIVISION OF REAL ESTATE and NIAGARA
FRONTIER TRANSPORTATION AUTHORITY, and in support of said claim states the
following:

1. The Post Office address of the claimant is 1059 Borden Road, Depew, New
York 14043.

2.  The attorneys for the claimant are LIPSITZ GREEN SCIME CAMBRIA LLP, and
their Post Office address is 42 Delaware Avenue, Suite 120, Buffalo, New York 14202-3924.

3. The claim of JANE WIERCIOCH is for personal injuries, including without
limitation, loss of income and medical expenses, and for consequential damages generally.

4. The claim arose at the Buffalo and Erie County Naval & Servicemen’s Park,
located at 1 Naval Park Cove, in the City of Buffalo, County of Erie and State of New York.

5. The claim arose in substance as follows: On the 24% day of July, 2014, at
approximately 1:15 p.m., the claimant, JANE WIERCIOCH, while traversing the walkway in
front of the Naval Park was caused to fall on loose stone and raised pavement, resulting in

serious injuries to the claimant.





DATED: Buffalo, New York
September 17, 2014

JAN IERCIOCH

LIPSITZ GREEN SCIME CAMBRIA LLP

NN,

ADAM M. LYNCH, B%¢e7,
Attorneys for Claimant
Office and P.O. Address
42 Delaware Avenue, Suite 120
Buffalo, New York 14202-3924
(716) 849-1333
[AML: # 99283.0001]





STATE OF NEWYORK )
) SS.:

COUNTY OF ERIE )

JANE WIERCIOCH, being duly sworn deposes and says that she is the claimant
above named; and makes this claim on behalf of self; she has read the foregoing claim and
knows the contents thereof; the same is true to the knowledge of the claimant except for the

matters herein alleged upon information and belief, and as to those matters, she believes

them to be true.
..

X et an e

JANE/WIERCIOCH

Sworn to before me on this

_ﬁ_dayof Segﬁmb(C,ZOM-
X ﬁ@@l\

Notary Pufllic "TISA A, DeJOHN

Nezw Public, Staia of Naw York

'\imcu ] Gount
By vy v Sxolr e;&‘- )? "?d/’?
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MICHAEL A, SIRAGUSA C O UNTY O F ERIE MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
o JErREMY C. TOTH
Dlﬁ’f\ﬁ l ME&I’T‘CBF{%\W SECOND ASSISTANT COUNTY ATTORNEY
October 29, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms, McCarthy:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Yocum, Matthew and Barbara v. County
of Erie

Document Received: Notice of Claim

Name of Claimant; Matthew and Barbara Yocum

41 Charlton Place
Lancaster, New York 14086

Claimant's attorney: Matthew D. Braisted, Esq.
The Ballow Law Firm
8226 Main Street
Buffalo, New York 14221

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

o . 3 £ )

oy L ekt Lbl
Michelle Parker
First Assistant County Attorney

MMP:dld
Enc.

95 FRANKLIN STREET, RooM 1634, BUFFalLo, NEW YORK 14202 — PHONE: (716 838-2200 - wWW ERIE.GOV





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

MATTHEW YOCUM and BARBARA YOCUM
Claimants,
Vs NOTICE OF CLAIM
COUNTY OF ERIE

Respondent,

Please take notice that the above named Claimants, pursuant to New York General

Municipality Law §50-¢, hereby make Claim against the above named Respondent as follows:

1. Name and post-office address of the Claimants: Matthew and Barbara Yocum, 41
Charlton Place, Lancaster, New York 14086

2. Name and post-office address of Claimants’ attorneys: The Ballow Law Firm, 8226
Main Street, Williamsville, New York 14221.

3. The nature of the Claim: Negligence of the Respondent and its employees and/or
agents, in the design, inspection, maintenance and repair of the southernmost section
of County Route 82 (upon information and belief a/k/a Buffalo Road/Mill Street),
including the bridge spanning Cattaraugus Creek at the border between Cattaraugus
and Erie County, and the surrounding and adjacent right of ways.

4. The time when, place where, and manner in which the Claim arose: On Monday, July
21, 2014 at approximately 2:10 p.m., the Claimants were riding a motorcycle
southbound on the above referenced bridge, upon information and belief known as
Ashford Bridge No. 37, when a pick-up truck approaching from the opposite direction
failed to negotiate a blind curve constituting the northbound approach to the bridge,
crossed over into the southbound lane, and crashed head-on into the Claimants’

motorcycle on the bridge.





5. As aresult of this incident, the Claimants each suffered multiple fractures and other
severe and permanent physical, emotional and psychological injuries, and have
incurred special damages by way of medical expenses and loss of income, which

upon information and belief they will continue to accrue in the future.

DATED: October 16, 2014 THE BALLOW LAW FIRM

8226 Main Street
Buffalo, New York 14221
(716) 634-0500





INDIVIDUAL VERIFICATION

STATE OF NEW YORK)
) ss.:

COUNTY OF ERIE )

MATTHEW YOCUM, being duly sworn, deposes and says: that deponent is the
Claimant in the within action; that deponent has read the foregoing NOTICE OF CLAIM and
knows the contents thereof; that the same is true to deponent’s own knowledge, except as to the

matters therein stated to be alleged on information and belief, and that as to those matters

deponent believes it to be true.

7/ Y A

MATTHEW YO UM

Sworn to before me this -
day of October 2014

Mgt

Né)t Public
o CHAELD BRAISTED

STATE OF NEW YORK

QUNJF!ED m ERlE%OUKg )P

(4 COMMISSION EXPIRES






INDIVIDUAL VERIFICATION

STATE OF NEW YORK )
)} ss.:

COUNTY OFERIE )

BARBARA YOCUM, being duly sworn, deposes and says: that deponent is the
Claimant in the within action; that deponent has read the foregoing NOTICE OF CLAIM and
knows the contents thereof; that the same is true to deponent’s own knowledge, except as to the
matters therein stated to be alleged on information and belief, and that as to those matters

deponent believes it to be true.

&))CU\E’DLUOLXZXW

BARBARA YOCUM \J)

Sworn to before me this Z(s,'éﬂ'
day of October 2014

W7 s

I\ﬁ(otary Public
MIE:HAELD BRAISTED

PUBLIC, STATE OF NEW Y

Mo QUALIFIED N ERIE
¥ SOMMISSION ar.?mia__—“q /






