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MICHAEL A, SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
CouNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

November 26, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Bish, John A. v. County of Erie
Document Received: Notice of Claim
Name of Claimant: John A. Bish

ICN #14336

Erie County Holding Center
40 Delaware Avenue
Buffalo, New York 14202-3999

Claimant's attorney: Claimant is proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

'-.-‘ f.f 7 .
By: [ A LY AAA J G
Michelle Parker
First Assistant County Attorney

MMP:did
Enc.

93 FRANKLIN STREET. ROOM 1634, BUFFATO. NEW YORK 14202 — PHONE: (716) 858-2200) = WWW.ERIE.GOV





STATE OF NEW YORK: COUNTY OF ERIE
CITY OF BUFFALO

In the matter of the application of;

)
JOHN A. BISH, X
Petitioner, X
NOTICE OF INTENTION TO
v. X FILE A CLAIM.
COUNTY OF ERIE, X Index No.
Defendant. X

PLEASE TAKE NOTICE that the above mentioned petitioner, JOHN A. BISH, hereby gives
notice that he intends to file a claim against the County of Erie, Erie Count Holding
Center Medical Staff and Employees of same, as well as the Erie County Department of
Health,

1. This Notice of Intention to File a Claim is being made pursuant to General Municipal
Law §50 and all relevant sub divisions contained within;

2. That the cause and/or pretense of the claim arose from September 11, 2014, till the
present date contained below, and continues each day;

3. That the person(s) whom were negligent towards petitioner and his serious medical
needs are Physicians Assistant Sharon, and the Erie county Department of Health, in
that they have been apprised of the situation and refuse to do anything to rectify

the matter, as well as Erie County Holding Center staff/Supervisors and administrative
personnel, in that they,too have been apprised of the matter on numerous occasions and
refuse to do so stating that they can not do anything regarding medical matters;

4. That Physicians Assistant Sharon continues to state that the Justice Department keeps
tract of all medications and she has to take me off of my pain medication that I have
been on for years from eight (8) previous inguinal hernia operations, and makes such
determination to take me off of my pain medications without any type of physical exam-
ination of my lower obdomen/groin area where the surgeries were performed, nor has she
obtained any of the recent documented records from CT scan and its imagery and Physicians
report, or any of the many other updated documented records from the last three (3)

years and four months, and instead, goes by records several years old, knowing full

well that there are other much more recent records available to use in determining that





CRE ]

I.do, In fact, need to remain on the medications that I have been on for quite a long
time; and there is a legitimate reason for being on them. Any abdominal specialist

will testify to the fact that I should not only be left on them medications, I should,
in fact, be on medications much stronger, that are more effective. A specialist will
testify that in their professional opinion, the level of care and treatment that a
patient receives in jail/prison should be the same level of care that a patient
receives in the community! Therefore, simply put, Physicians Assistant Sharon, and

any other staff member working under the color of the County at the Erie county Hold-
ing Center Medical Department would be causing the petitioner intentional pain and
suffering by taking him off of any of his pain medications;

5. That Physicians Assistant Sharon refuses to order the petitioner to receive treat-
ment for the Hepatitis—C virus by stating that the County will not pay for something
like that because it would cost too much;

6. Physicians Assistant Sharon also refuses to order petitioner to be seen by a groin/
hernia specialist to clarify if, in fact, the petitioner should be on pain medications,
and at what level of pain management;

7. That Physicians Assistant Sharon was and continues to be negligent in that she did,
in fact, begin taking petitioner off of the pain medications immediately after Physicians
Assistant Lonnie left the facility and to no longer be here; Physicians Assistant Lomnie
is a certified Pain Management Specialist having worked in that particular area of
medical field for decades, as opposed to Physicians Assistant Sharon, obviously, not
having worked in that area at all, or not for much time to be any kind of a specialist,
therefore, she should have ordered petitioner seen by a specialist instead of under-
mining a pain management specialist that had already done her research and determined
that after doing a full Physical Examination of petitioner, and conferred with other
areas of the medical field, found that after the physical exam of petitioner and seeing
or being told of other records and prior surgeries of petitioner (8 of them), she had
determined that petitioner needs pain mangaement;

7. That the amount that petitioner is claiming as damages for his continuous pain

and suffering is one hundred thousand dollars ($100,000).

Dated this 6th day of November, 2014

c. jab/file

Mr. Dennis Uminski 40/Pelaware Avenue

Attorney At Law Bgtfalo, New York 14202-3999
3881 Seneca Street

West Seneca, New York 14224

Erie County Dept. of Health
Erie County Holding Ctr. Medical Dept.





VERIFICATION

STATE OF NEW YORK )ss:

COUNTYOF ERIE )

JOHN A. BISH , being duly sworn, deposes and says that

deponent is the petitioner in the above-encaptioned proceeding, that (he/st#) has read
the forgoing petition and knows the conents thereof, that the same is true to
deponent's own knowledge, except as to matters therein stated upon information and
belief, which matters deponent belives to be true.

ish 14336
Erie Cgunty Holding Center
40 DeYaware Avenue ’

r-*r\
Sworn to before me this > BuffAlo, New York 14202

day of /LJ&UW _,20 / 3
_4'——1— —>
/

6_//
NOTARY PUBLI

oLuw 1T HARVEY
COMMISSIONER OF DEEDS

in and For the City of Buffalo, Erie CountyriNY
My Commission Expires Dec. 31, 20
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AFFIDAVIT OF SERVICE

State of New York
County of Erie
City of Buffalo

I, JOHN A. BISH

that on the Sth day of November

» being duly sworn, deposes and says

, 2014 | T forwarded via the

United States Postal Service copies of the following documents: Record
Review request pursuant to Public Health Law 18, along with attached com laint;
CLAIM BY CERTIFIED %RETURN RECEIPT REQUESTED

NOTICE OF INTENTION TO FILE A

‘(BY_CERTIFIED MATL ONLY TO COUNTY ATTORNEY)

MAIL

to the parties indicated below:

Erie County Department of Health

95 Franklin Street
16th Floor
Buffalo, New York 14202

Mr. Dennis Uminski

Attorney At Law

3881 Seneca Street

West Seneca, New York 14224

Erie County Holding Center
Medical Department
ATTN: Records Coordinator

40 Delaware Avenue
Buffalo, New York 14202

First Deputy Superintendent
Michael Reardon

Erie county Holding Center
Jail Management Division
Ten Delaware Avenue
Buffalo, New York 14202

Sworn to before me this

/f—‘gday of éiw 20_".

NQTARY PUBLIC—

SCOTT HARVEY
COMMISSIONER OF DEEDS
In and For the City of Buffalo, Erie Coun Y
My Commussion Expires Dec 31, 20

ERIE COUNTY ATTORNEY
95 FRANKLIN STREET
SUITE 1634

BUFFALO, NEW YORK 14202

(J

PROXBEX XXX XXX XXX XXX

peYy tient
Eyie County Holding Center
A0 Delaware Avenue

Buffalo, New York 14202 ’






John A. Bish 14336
Erie County Holding Center
40 Delaware Avenue
Buffalo, New York 14202-3999
B-Seg #29
November 4, 2014
Erie county Holding Center
Medical Department
ATTN: MEDICAL DEPARTMENT/RECORDS

Re: Records review pursuant to Public Health Law 18

Dear Medical Department Administrator/Records

Please be advised that pursuant to Public Health Law 18, I am hereby making
this written request to review my "ENTIRE MEDICAL RECORD/FILE".

Public Health Law 18 specifies that any patient wanting access to his/her
medical file/records to review such shall be provided with the opportunity to do
so within a reasonable amount of time.

Public Health Law 18 also specifies that any patient wanting such access to
his/her records shall be provided to do so and no portion of any of the patient's
records shall be with-held from the patient for any reason other that for the safety
and well being of any person/persons/entity mentioned therein, and any such portion
not being provided to the patient. shall be stated in writing to the patient that a
portion of the record/file is being with-held and for what specific reason.

No portion of a request to review a medical record by a patient shall be denied
by the medical department of by the chief administrative officer, who does not have

any authority to decided what patient may or may not review his/her record.

Accordingly, because this facility medical department and administration has a
way of doing things in an illegal and neglectful way, the following legal person and
agencies, as well as the patients family are being provided with a copy of this
request along with an affidavit of service that the medical department has been
served with this request.

I1f I may be of any assistance towards this matter, please do not hesitate to
contact me at the above mentioned location.

c. jab/file Very truly yours,
Mr Dennis Uminiski
Attorney At Law :
3881 Seneca St. /O' it
West Seneca, NY 14224 Jghni A. "Bish
Linda L. Platt
12 Mt Vernon Pl.
Jamestown, NY 14701

Prisoners Legal Services
Buffalo Area Office

Erie County Dept. Of Health
95 Franklin Street 16th Floor
Buffalo, NY 14202






CouNTy OF ERIE

. . MARK C. POLONCARZ .
MICHAEL A. SIRAGUSA CoUNTY EXECUTIVE MICHELLE M. PARKER
COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
JEREMY C. TOTH.
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY A TTORNEY
MEMORANDUM
TO: Karen McCarthy, Clerk, Erie County Legislature
FROM: Michelle M. Parker, First Assistant County Attorney
DATE: December 1, 2014
RE: Transmittal of New Claims Against Erie County

Ms. McCarthy:

In accordance with the Resolution passed by the Erie County Legislature on June
25, 1987 (Int. 13-14), attached please find seven (7) new claims brought against the County of
Erie. The claims are as follows:

Claim Name

Wilfred Turner, et al. v. County of Erie, et al.

Level 3 Communications, LLC, et al. v. J oseph Maciejewski
Franklyn Cowles v. County of Erie

Frederick Collins v. County of Erie

John Bish v. County of Erie

Ellen Graff v. County of Erie

NYCLU v. Erie County Sheriff’s Office

MMP:dld
Attachments

Comm. 26D-6

Page 1 of 1
95 FRANKLIN STREET - ROOM 1634, BUFFALO, NEW YORK 14202- PHONE (716) 858-2200 - FAX (716) 858-2281 (NOT FOR SERVICE)
WWW.ERIE.GOV










COUNTY OF ERIE

MICHAEL A, SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FiRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
November 26, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Collins, Frederick W. v. County of Erie
Document Received: Notice of Charge of Discrimination
Name of Claimant: Frederick W. Collins

Claimant's attorney: Claimant is currently proceeding pro se.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By:__ J N e Al Foisr_
Michelle Parker
First Assistant County Attorney

MMP:dld
Enc.

93 FRANRLIN SIREFT. ROOM 1634, BUEFATO. NEW YORK 14202 — PHONE: (716) 835%-2200) - WWW. ERI1.GOV
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EEOC FORM 131 (11/09) U.S. Equal Employment Opportunity Commission

PERSON FILING CHARGE

[ ]
Frederick W. Collins

Michelle Parker
First Asst. County Attorney THIS PERSON (check one or both)

COUNTY OF ERIE, DEPT. OF LAW [x ] ciaims To e Aggrieved

95 Franklin Street, Room 1634
Buffalo, NY 14202 D Is Filing on Behalf of Other(s)

L ' __| [EEOC CHARGE NO..
525-2015-00113

NOTICE OF CHARGE OF DISCRIMINATION
(See the enclosed for additional information)

This is notice that a charge of employment discrimination has been filed against your organization under:
[x] Titte Vi ofthe Civi Rights Act (Tite Vil [] ™eEquaiPayact€PA) [ ] The Americans with Disabilties Act (ADA)

E(] The Age Discrimination in Employment Act (ADEA) I:l The Genetic Information Nondiscrimination Act (GINA)

The boxes checked below apply to our handling of this charge:

. E No action Is required by you at this time.

r__] Please call the EEOC Representative listed below conceming the further handling of this charge.

r__] Piease provide by a statement of your position on the issues covered by this charge, with copies of any supporting documentation to the EEOC
Representative listed below. Your response will be placed in the file and considered as we investigate the charge. A prompt response to this
request wili make it easier to conclude our Investigation.

Please respond fully by to the enclosed request for information and send your response to the EEOC Representative listed below. Your
response will be placed In the file and considered as we investigate the charge. A prompt response to this request will make it easier to
conclude our investigation.

D EEOC has a'Mediation program that gives parties an opportunity to resolve the issues of a charge without extensive investigation or
expenditure of resources. If you would like to participate, please say so on the enclosed form and respond by
to
if you DO NOT wish to try Mediation, you must respond to any request(s) made above by the date(s) specified there.

For further inquiry on this matter, please use the charge number shown above. Your position statement, your response to our request for information,
or any inquiry you may have should be directed to:

Nellda Sanchez, Buffalo Local Office
Investigator 6 Fountain Plaza
EEOC Representative Suite 350

Buffalo, NY 14202

Telephone  (716) 551-3378 Fax: (716) 551-4387

Enclosure(s): Copy of Charge

CIRCUMSTANCES OF ALLEGED DISCRIMINATION

D Race D Color E Sex [::l Rellgion D National Origin E Age D Disability D Retailation [::l Genetic Information D Other

{ISSUES: Promotion

DATE(S) (on or about): EARLIEST: 10-27-2014 LATEST: 10-27-2

D ECEIVE

NOV - 8 2014

Date Name / Title of Authorized Official

et

Signature
ERIE COUNTY vy
John E. Thompson,
November 7, 2014 Local Office D'I)rector DEPARTMENT OF | AW s ~






« “Eftiosure with EEOC
Form 131 (11/09)
INFORMATION ON CHARGES OF DISCRIMINATION

EEOC RULES AND REGULATIONS

Section 1601.15 of EEOC's regulations provides that persons or organizations charged with employment
discrimination may submit a statement of position or evidence regarding the issues covered by this charge.

EEOQC's recordkeeping and reporting requirements are found at Title 29, Code of Federal Regulations (29 CFR):
29 CFR Part 1602 (see particularly Sec. 1602.14 below) for Title VII and the ADA; 29 CFR Part 1620 for the EPA;
and 29 CFR Part 1627, for the ADEA. These regulations generally require respondents to preserve payroll and
personnel records relevant to a charge of discrimination until disposition of the charge or litigation relating to the
charge. (For ADEA charges, this notice is the written requirement described in Part 1627, Sec. 1627.3(b)(3),
.4(a)(2) or .5(c), for respondents to preserve records relevant to the charge — the records to be retained, and for
how long, are as described in Sec. 1602.14, as set out below). Parts 1602, 1620 and 1627 aiso prescribe record
retention periods — generally, three years for basic payroll records and one year for personnel records.

Questions about retention periods and the types of records to be retained should be resolved by referring to the
regulations.

Section 1602.14 Preservation of records made or kept. .. .. Where a charge ... has been filed, or an action
brought by the Commission or the Attorney General, against an employer under Title VIl or the ADA, the
respondent ... shall preserve all personnel records relevant to the charge or the action until final disposition of the
charge or action. The term personnel records relevant to the charge, for example, would include personnel or
employment records relating to the aggrieved person and to all other aggrieved employees holding positions
similar to that held or sought by the aggrieved person and application forms or test papers completed by an
unsuccessful applicant and by all other candidates or the same position as that for which the aggrieved person
applied and was rejected. The date of final disposition of the charge or the action means the date of expiration of
the statutory period within which the aggrieved person may bring [a lawsuit] or, where an action is brought
against an employer either by the aggrieved person, the Commission, or the Attorney General, the date on which
such litigation is terminated.

NOTICE OF NON-RETALIATION REQUIREMENTS

Section 704(a) of Title VII, Section 207(f) of GINA, Section 4(d) of the ADEA, and Section 503(a) of the ADA
provide that it is an unlawful employment practice for an employer to discriminate against present or former
employees or job applicants, for an employment agency to discriminate against any individual, or for a union to
discriminate against its members or applicants for membership, because they have opposed any practice made
an unlawful employment practice by the statutes, or because they have made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing under the statutes. The Equal Pay Act
contains similar provisions. Additionally, Section 503(b) of the ADA prohibits coercion, intimidation, threats, or
interference with anyone because they have exercised or enjoyed, or aided or encouraged others in their
exercise or enjoyment, of rights under the Act.

Persons filing charges of discrimination are advised of these Non-Retaliation Requirements and are instructed to
notify EEOC if any attempt at retaliation is made. Please note that the Civil Rights Act of 1991 provides
substantial additional monetary provisions to remedy instances of retaliation or other discrimination, inciuding, for
example, to remedy the emotional harm caused by on-the-job harassment.

NOTICE REGARDING REPRESENTATION BY ATTORNEYS

Although you do not have to be represented by an attorney while we handle this charge, you have a right, and
may wish to retain an attorney to represent you. If you do retain an attorney, please give us your attorney's
name, address and phone number, and ask your attorney to write us confirming such representation.






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:

COUNTY OF ERIE
MARK C. POLONCARZ
COUNTY EXECUTIVE

DEPARTMENT OF LAW

November 26, 2014

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

Cowles, Franklyn J. v. County of Erie

Notice of Claim

Franklyn J. Cowles
132 Nantucket Drive East

Cheektowaga, New York 14225

Joshua I. Ramos, Esq.

Ramos & Ramos

37 Franklin Street, Suite 1110
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA

MMP:dld
Enc.

Erie County Attorney

By: / ;J .‘x.-L ‘(_ A -’j CL yid 2 s f’ZC/\
Michelle Parker :

First Assistant County Attorne

Y3 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 = PHONE: (7 16)838-2200) — WWW L RIEGOV





STATE OF NEW YORK
COUNTY OF ERIE

FRANKLYN J. COWLES
CLAIM

Claimant/Plaintiff,
-VS.-

COUNTY OF ERIE

Respondent/ Defendant.

TO: COUNTY OF ERIE

The Claimant/Plaintiff I, FRANKLYN J. COWLES, for his claim of action against
COUNTY OF ERIE, herein alleges upon information and/or knowledge and/or belief:

1. That at all times hereinafter mentioned, the Mr. Cowles, was and still is a resident
of the County of Erie and State of New York and resides at 132 Nantucket Drive East,
Cheektowaga, NY 14225.

2. RAMOS & RAMOS, whose address is below, represents FRANKLYN J.
COWLES.

3. This claim arises from an incident that occurs on or about August 11, 2014 at or

around 7:44pm. The claim occurred on the Interstate 90 east bound entrance ramp from

westbound Route 33 Expressway.

4. COUNTY OF ERIE (hereinafter referred to as “County”) has knowledge of this
entrance way, the proscribed speed limit and is currently responsible for determining the speed

limits on same which a driver can safely drive an automobile on same.





5. The County has placed caution speed signs on the highway, control/limit the
speed of the exit/entrance way, maintain and inspect the highway, as well as take precautionary

measures to prevent accidents to motor vehicles upon the highway.

6. The County has had notice that the speed limits, design of, and/or maintenance of
the roadway presents a hazard to motorcyclists whom use the specified roadway/highway.

7. The County has failed to warn of this danger, take preventative measures, reduce

the speed limit and/or inspect and maintain this specified roadway.

8. As a result of this negligence, Frankly J. Cowles was caused to have a one car
accident, losing control of his motorcycle and having a serious injury; including but not limited

to, broken bones and head trauma.

9. As a result of the aforementioned negligence, carelessness and/or recklessness of
defendant, the Claimant has sustained a serious injury, has sustained great conscious pain and
suffering, has incurred medical and hospital expenses, has suffered a loss of enjoyment of life, all

to her damage, plus interest, costs and disbursements of this suit herein and for such other relief

as this Court may deem just and proper.

WHEREFORE, Claimant/Plaintiff demands judgment against the defendant, COUNTY,

for;

1. Actual and compensatory damages a sum in excess of the jurisdictional limits of all

lower courts;

2. Interest, costs and disbursements incurred in bringing the instant claim;

3. For such other and further relief as this Court may deem just and proper.





DATED: November 3, 2014 RAMOS & RAMOS

Buffalo, NY y// /L

JOSHU41. RAMOS, ESQ.
orney for Plaintiff
37 Franklin Street, Suite 3C

Buffalo, NY 14202
(716) 810-6140





VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) ss.:

FRANKLYN J. COWLES, being duly sworn deposes and says that I am the lead Plaintiff
in this action, that I have read the foregoing CLAIM/NOTICE OF CLAIM and know the
contents thereof; that the same is true to my knowledge, except as to the matters therein stated to

be alleged on information and belief, and as to those matters I believe it to be true.

o

““FBANKLYN J. COWLES

Sworn to before me this 3rd
day of November, 2014.

otdry ﬁlblf:

JOSHUA |. RAMOS
Notary Public, State of New York
Qualified in Niagara County
My Commission Expires Sept. 6, 2018






CoOuNTY OF ERIE

MICHAEL A, SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNLY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JeremY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
November 26, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Graff, Ellen M. v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Ellen M. Graff

110 Adam Street

Tonawanda, New York 14150
Claimant's attorney: Brian R. Hogan, Esq.

Paul William Beltz, P.C.

36 Church Street

Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

L -": Lop f‘ U :ZL/‘//‘ B2
Michelle Parker -
First Assistant County Attorne

By:

MMP:dld
Enc.

95 FRANKLIN SIRFFT, ROOM 1634, BUrsA10, NEw YORK 14202 — PHONE: (716) $38-2201) = WWW FRIE.GOV





IN THE MATTER OF THE CLAIM OF
ELLEN M. GRAFF

Claimant,
NOTICE QF BLNMer received at the
Vvs. Erie Cou tyAtt rney's Office
from WSy ¢ on
COUNTY OF ERIE day of o 0a
Respondent. at '°‘

Ass istant Co unty Attorney
PLEASE TAKE NOTICE that ELLEN M. GRAFF, pursuant to statutes in such

cases made and provided, does hereby make claim against COUNTY OF ERIE, and in
support of such claim does state the following:
1. Claimant's post office address is 110 Adam Street, Tonawanda, New York
14150.
2. My attorneys are PAUL WILLIAM BELTZ, P.C., 36 Church Street,
Buffalo, New York 14202.
3. The facts and circumstances of the accident, upon information and belief,
are:
That on or about August 15, 2014 at approximately 3:15 p.m., Claimant Ellen M.
Graff was caused to be injured on property owned by COUNTY OF ERIE,
located at 150 Crosspoint Parkway in the Town of Amherst, New York. More
specifically, claimant was injured when a pothole caused her to fall while she
was in the process of walking in the parking lot on the west side of building
located at said address, due to the negligence of the named respondent herein.
Photographs depicting the area is attached hereto as EXHIBIT A. The claimant

sustained a fractured left elbow, a fractured right ankle, and a left shoulder injury,





among other injuries, as a result of respondent’s negligence.

4. That by reason of the premises, the claimant, Ellen M. Graff, suffered
certain severe and painful injuries, internal as well as external: conscious pain and
suffering; lost wages, and other items of damages pursuant to General Municipal Law
§§50-e, CPLR §3017(c), and any other damages claimant is entitled to under the laws

of the State of New York.





WHEREFORE, claimant requests that the claim be allowed and paid for by the
County of Erie, pursuant to General Municipal Law §§50-e, and CPLR §3017(c),

together with interest, costs and disbursements in this action.

PAUL WILLIAM BELTZ, P.C.

e
-

BrigvR. Hogan, Esq.
Attorneys for Claimant
36 Church Street
Buffalo, New York 14202

ELLEN M. GRAFF /

Swarn to before me this
|IT™ _day of November, 2014

Mk
Notary/Public

KEVIN J. GRAFF
NOTARY PUBLIC, STATE OF NEW YORK
QUALIFIED IN ERIE COUNTY
My Commission Expires Jan, 28,_<- 0if





STATE OF NEW YORK:
COUNTY OF ERIE :SS.:

ELLEN M. GRAFF, being duly sworn, deposes and says that she is the Claimant
in this action; that she has read the foregoing Notice of Claim and knows the contents
thereof; that the same is true to the knowledge of deponent, except as to the matters

therein stated to be alleged upon information and belief, and that as to those matters

they believe it to be true. MM'

ELLEN M. GRAFF /

Sworn to before me this
[ day of November, 2014

Notary Pulylic

KEVIN J. GRAFF
NOTARY PUBLIC, STATE OF NEW YORK
QUALIFIED IN ERIE COUNTJLO (5
My Commission Expires Jan. 20, &0,





EXHIBIT A





















COUNTY OF ERIE
MARKC. POLONCARZ

COUNTY EXECUTIVE
DEPARTMENT OF LAW

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

November 17, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

Level 3 Communications, LLC,
Broadwing Communications, LLC, et
al. v. Joseph L. Maciejewski

File Name:

Document Received:

Name of Petitioners:

Petitioners” Attorney:

Verified Petition
Level 3 Communications, LLC, et al.

Ingram Yuzek Gainen Carroll &
Bertolotti, LLP

250 Park Avenue, 6" Floor
New York, NY 10177

Should you have any questions, please call.

MAS:dld
Enc.

Very truly yours,

/ Bt

MICHAEL A. SIRAGUS
Erie County Attorney

95 FRANKLIN STREIT, ROOM 1634, BUEALO. NEW YORK 14202 ~ PHONE: (716) 8358-2200) -

WWW.FRIE GOV





SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

X
In the Matter of the Application of LEVEL 3 :
COMMUNICATIONS, LLC, BROADWING :
COMMUNICATIONS, LLC, GLOBAL : IndexNo.: T Qo4 map qs
CROSSING NORTH AMERICA, INC., and :

GLOBAL CROSSING

TELECOMMUNICATIONS, INC., :
: NOTICE OF PETITION

Petitioners,

-against-

JOSEPH L. MACIEJEWSK], as Director of Real
Property Tax Services for the County of Erie,

Respondent,

for a judgment pursuant to Article 78 of the Civil
Practice Law and Rules,

PLEASE TAKE NOTICE that upon the annexed Petition of Petitioners Level 3
Communications, LLC (“Level 3”), Broadwing Communications, LLC (“Broadwing”), Global
Crossing North America, Inc. (“GC North America”), and Global Crossing Telecommunications,
Inc. (“GC Telecom™), verified on October 29, 2014, and the exhibits annexed thereto, the
undersigned attorneys will move this Court at the Courthouse located at the Erie County Court
Building, 25 Delaware Avenue, Buffalo, NY 14202, at 9:30 A.M. on December 22,2014, or as
soon thereafter as counsel may be heard, for an Order, pursuant to Article 78 of the New York
State Civil Practice Law and Rules (“CPLR"):

(8  compelling Respondent Joseph L. Maciejewski, as Director of Real Property Tax

Services for County of Erie, to issue written reports and recommendations





(b)

()

(d)

concerning applications for refunds under RPTL 556 filed by Petitioners Level 3
and Broadwing;

compelling Respondent Joseph L. Maciejewski, as Director of Real Property Tax
Services for County of Erie, to issue written reports and recommendations
concerning applications under RPTL 554 filed by Petitioners Level 3, Broadwing,
GC North America, and GC Telecom for correction of the tax roll of the City of
Buffalo;

compelling Respondent Joseph L. Maciejewski, as Director of Real Property Tax
Services for County of Erie, to issue a written report and recommendation
concerning an application under RPTL 554 filed by Petitioner Level 3 for
correction of the tax roll of City of Lackawanna; and

for such other relief as this Court may deem just and proper.

PLEASE TAKE FURTHER NOTICE that pursuant to CPLR 7804(3), an answer and

supporting affidavits, if any, must be served at least five (5) days prior to the return date.

Dated: New York, New York
October 29, 2014

TO:

INGRAM YUZEK GAINEN CARROLL
& BERTOLQTTI, LLP

By (_ ) A

John G. Nicolich

Roger Cukras

Attorneys for Petitioners
New York, New York 10177
(212) 907-9600
jnicolich@ingramllp.com

JOSEPH L. MACIEJEWSKI

Director of Real Property Tax

Tax Services for County of Erie
95 Franklin Street, Room 100

Buffalo, New York 14202





SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

X

In the Matter of the Application of LEVEL 3
COMMUNICATIONS, LLC, BROADWING :
COMMUNICATIONS, LLC, GLOBAL : Index No.:
CROSSING NORTH AMERICA, INC., and :

GLOBAL CROSSING

TELECOMMUNICATIONS, INC., :
: VERIFIED PETITION

Petitioners,

-against-

JOSEPH L. MACIEJEWSKI, as Director of Real
Property Tax Services for the County of Erie,

Respondent,

for a judgment pursuant to Article 78 of the Civil
Practice Law and Rules.

Petitioners, by their attorneys, Ingram Yuzek Gainen Carrol] & Bertolotti, LLP, for their
Verified Petition asserting claims under Article 78 of the New York Civil Practice Law and
Rules (“CPLR”), allege as follows:

1. Petitioners are affiliated entities and bring this proceeding to compel Respondent
to comply with his statutory duty to transmit written reports and recommendations with respect
to certain applications for correction of the tax roll and for tax refunds that Petitioners submitted
to Respondent under Sections 554 and 556 of the Real Property Tax Law (“RPTL”).

A.  Parties And Background
2. Petitioners Level 3 Communications, LLC (“Level 3”) and Broadwing

Communications, LLC ("Broadwing”) are limited liability companies organized under the laws





of the State of Delaware, are duly authorized to do business in the New York State, and have
their executive offices at 1025 Eldorado Boulevard, Bloomfield, Colorado.

3. Petitioner Global Crossing North America, Inc. (“GC North America”) is a
corporation organized under the laws of the State of New York and has its executive offices at
1025 Eldorado Boulevard, Bloomfield, Colorado.

4, Petitioner Global Crossing Telecommunications, Inc. (“GC Telecom™) is a
corporation organized under the laws of the State of Michigan, is duly authorized to do business
in New York, and has its executive offices at 1025 Eldorado Boulevard, Bloomfield, Colorado.

5. Upon information and belief, Respondent Joseph L. Maciejewski is the Director
of Real Property Tax Services for the County of Erie (the “County Director™).

6. As relevant herein, in Matters of RCN N.Y. Communications, LLC and Levell3
Communications, LLC v. Tax Comm'n of the City of New York, 95 A.D.3d 456, 457 (1st Dep’t),
leave to appeal denied, 20 N.Y.3d 855 (2012), the Appellate Division, First Judicial Department,
held that Level 3°s fiber optic cables on private property in the City of New York are not “for
electrical conductors” and, accordingly, that Level 3°s fiber optic cables on private property are
not taxable real property under the RPTL 102(12).

7. After the Court of Appeals denied leave to appeal in Matter of RCN, Petitioners
sought to obtain corrections of tax rolls and refunds of taxes in other jurisdictions in the State of
New York which imposed real property tax on Petitioners’ fiber optic properties.

8. In June 2013, Petitioners Level 3 and Broadwing, by undersigned counsel, filed
applications for correction of tax rolls and for refunds of taxes with the county directors of real
property tax services of a number of counties in the State of New York, including Erie County

and Essex County. Petitioners submitted their applications to the county directors on Form RP-





556-b, which is a form prescribed under RPTL 55 6-b by the commissioner of taxation and
finance of the New York State Department of Taxation and Finance.
B. Level 3’s And Broadwing’s Original Applications To The County Director

9. On or about June 3, 2013, Petitioners Level 3 and Broadwing, by undersigned
counsel, mailed to County Director Maciejewski three copies each of applications for correction
of errors and for refunds on Form RP-556-b (the “Original Applications™).

10.  The Original Applications, each titled “Application for Correction of Multiple-
Parcel Errors,” sought correction of the tax roll and refunds of taxes paid for the 2010, 2011, and
2012 tax years on grounds that the challenged tax assessments were made upon personal
property — i.e., fiber optic cables and inclosures therefor, located on private rights of way in
Erie County. The Original Applications further alleged that the assessments were based on an
“unlawful entry” under RPTL 550(7)(c) because the assessor had no authority to assess personal
property.

1. On or about January 30, 2014, the County Director mailed to undersigned counsel
determinations of tax levying bodies denying virtually all of the Original Applications that
Petitioners Level 3 and Broadwing had filed with the County Director. Petitioners Level 3 and
Broadwing never received determinations of the remaining Original Applications.

12.  On May 14, 2014, Petitioners Level 3 and Broadwing commenced a proceeding in
this Court under Article 78 of the CPLR, captioned Matter of Level 3 Communications, LLC, et
al., v. Erie County, et al., Index No. 2014-00064, which has been assigned to and is pending
before Honorable Timothy J. Walker (the “Prior Proceeding”). In the Prior Proceeding,
Petitioners Level 3 and Broadwing requested, inter alia, an order (a) annulling the
determinations denying the Original Applications, and (b) requiring the tax levying bodies to

grant the Original Applications.
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C. The Essex County Proceeding

13. In October 2013, Petitioner Level 3 had commenced a separate Article 78
proceeding in Supreme Court, Essex County, Index No. 603-13, which requested, inter alia, an
order annulling determinations denying applications by Level 3 for correction of the tax roll and
refunds on Form RP-556-b with respect to real property taxes imposed by tax levying bodies in
Essex County (the “Essex County Proceeding™).

14.  Ina decision, order and Jjudgment dated May 29, 2014, the Supreme Court, Essex
County, denied Level 3’s applications for refunds in the Essex County Proceeding. The Supreme
Court, Essex County, denied refunds to Level 3 on the ground, inzer alia, that Level 3’s
applications were untimely because RPTL 554(2) requires those applications to have been filed
before the expiration of the tax warrant, whereas Level 3’s applications had been filed more than
three months after the warrants expired. Level 3 has appealed to the Appellate Division, Third
Department, from the judgment entered in the Essex County Proceeding.

D. Level 3's And Broadwing’s Applications On Form RP-556

15. On June 23, 2014, not long after Petitioners’ receipt of the May 29, 2014 decision,
order and judgment of the Supreme Court, Essex County, Petitioners Level 3 and Broadwing, by
undersigned counsel, sent new applications for refunds of taxes on Form RP-556 to County
Director Maciejewski in Erie County (“Form RP-556 Applications™). Copies of those Form
RP-556 Applications, with counsel’s transmittal letter dated June 23, 2014, are annexed as
Exhibit A.

16.  The Form RP-556 Applications were signed on behalf of Level 3 and Broadwing
by Lisa Akins, Level 3’s Director of Tax, and the addendum to each Form RP-556 Application
represented that “the assessments in issue were made on Applicant’s fiber optic cables and

inclosures therefor located on private right of way,” that “Applicant’s fiber optic cables and the





inclosures therefor are not taxable as real property under New York law,” and that taxes “were
assessed on the properties in issue based on an ‘unlawful entry.””

17.  Petitioners Level 3 and Broadwing submitted the Form RP-556 Applications to
County Director Maciejewski pursuant to RPTL 556, which provides that tax levying bodies may
provide refunds of taxes where an application for refunds “is made within three years from the
annexation of the warrant for such tax.”

18. By letter dated June 26, 2014, the County Director returned the Form RP-556
Applications to Petitioners’ counsel, stating that “Erie County does not handle corrections” for
“city or city school taxes” and that the remaining Form RP-556 Applications “are duplicates of
the petitions submitted and acted on based on your prior submission.” A copy of the County
Director’s letter dated June 26, 2014 is annexed as Exhibit B.

19. By letter dated and sent on July 1, 2014, counsel for Petitioners returned the Form
RP-556 Applications to the County Director and stated to the County Director that (a) Petitioners
Level 3 and Broadwing had submitted the Form RP-556 Applications “without prejudice to their
rights based on their prior submission of applications on Form RP-556-b”; and (b) “pursuant to
Section 556 [of the RPTLY), all such applications on Form RP-556 are to be filed with the county
director, who is to investigate and make a determination thereon to the tax levying body
(including tax levying bodies that levy city and school taxes).” A copy of the letter sent to the
County Director on July 1, 2014 is annexed as Exhibit C.

20. The last sentence of the July 1, 2014 letter sent to the County Director stated as

follows (Exh. C, p. 2):

Please make your recommendations and send these
applications to the appropriate tax levying bodies, as
provided in Section 556 of the Real Property Tax Law.





21.  As of the date of this Petition, Petitioners Level 3 and Broadwing have not
received determinations of their RP-556 Applications, nor have Petitioners Level 3 and
Broadwing received any notice that the County Director has transmitted written reports of his
investigation and recommendations for action thereon to any of the tax levying bodies.

22.  Upon information and belief, the County Director has taken no action with respect
to the RP-556 Applications filed by Petitioners Level 3 and Broadwing, and the County Director
has not sent written reports and recommendations concerning the RP-556 Applications to the tax
levying bodies.

E. Petitioners’ Applications On Form RP-554

Concerning City Of Buffalo Taxes

23.  The City of Buffalo has rendered 2014-15 bills to Petitioners Level 3, Broadwing,
GC North America, and GC Telecom for taxes assessed on Petitioners’ fiber optic properties in

the City of Buffalo (see Exhibit D hereto).
24. By letter dated July 29, 2014, Petitioners Level 3, Broadwing, GC North America,

and GC Telecom sent County Director Maciejewski applications on Form RP-554 for the
correction of the 2014-15 tax roll of the City of Buffalo (“Buffalo RP-554 Applications™),
Copies of the Buffalo RP-554 Applications and the July 29, 2014 letter accompanying the
Buffalo RP-554 Applications are annexed as Exhibit D.

25.  Petitioners’ Buffalo RP-554 Applications sent to the County Director requested
correction of the 2014-15 tax roll for the City of Buffalo with respect to Petitioners’ fiber optic
properties assessed by the City of Buffalo.

26.  Petitioners submitted the Buffalo RP-554 Applications to the County Director
pursuant to RPTL 554, which provides that tax levying bodies may correct unlawful entries on

the tax rolls when an application is filed “at any time prior to the expiration of the warrant.”





27.  As of the date of this Petition, Petitioners have not received determinations of
their Buffalo RP-554 Applications, nor have Petitioners received any notice that the County
Director has transmitted written reports of his investigation and recommendations for action
thereon to any of the tax levying bodies.

28.  Upon information and belief, the County Director has taken no action with respect
to the Buffalo RP-554 Applications and has not sent written reports and recommendations for
action thereon conceming the Buffalo RP-554 Applications to the City of Buffalo.

F. Level 3's Application On Form RP-554

Concerning City Of Lackawanna Taxes

29.  The City of Lakawanna has rendered a 2014-15 bill to Petitioner Level 3 for taxes
assessed on Level 3’s fiber optic properties in the City of Lackawanna (see Exhibit E hereto).

30. Onorabout August 11, 2014, Petitioner Level 3 sent County Director
Maciejewski an application on Form RP-554 for the correction of the 2014-15 tax roll of the City
of Lackawanna (“Lackawanna RP-554 Application™). A copy of the Lackawanna RP-554
Application is annexed as Exhibit E.

31.  Level 3’s Lackawanna RP-554 Application sent to the County Director requested
correction of the 2014-15 tax roll for the City of Lackawanna with respect to Level 3’s fiber
optic properties assessed by the City of Lackawanna,

32, Level 3 submitted the Lackawanna RP-554 Application to the County Director
pursuant to RPTL 554, which provides that tax levying bodies may correct unlawful entries on
the tax rolls when an application is filed “at any time prior to the expiration of the warrant.”

33. By letter dated September 15, 2014, a copy of which is annexed as Exhibit F ,
Stephanie Halt, Real Property Tax Systems Coordinator of the Department of Real Property Tax

Services for Erie County, returned the Lackawanna RP-554 Application to Level 3, stating that
7





“we do not process city and city school tax corrections here at this county. The application
should be sent directly to the City of Lackawanna.”

34.  Asofthe date of this Petition, Petitioner Level 3 has not received a determination
of the Lackawanna RP-554 Application, nor has Level 3 received any notice that the County
Director has transmitted a written report of his investigation and a recommendation for action
thereon to the City of Lackawanna.

35.  Upon information and belief, the County Director has taken no action with respect
to the Lackawanna RP-554 Application and has not transmitted a written report and
recommendation for action thereon concerning the Lackawanna RP-554 Application to the City
of Lackawanna.

FIRST CAUSE OF ACTION

(Writ of Mandamus Compelling County Director To Transmit
Written Reports And Recommendations Concerning

Form RP-556 Applications To Tax-Levying Bodies)

36.  Petitioners repeat and reallege the preceding paragraphs of this Petition as if fully
set forth here.

37.  Under RPTL 556, a county director of real property tax services is required to
investigate the circumstances underlying an application for refunds within ten days and to
immediately transmit a written report and recommendation for action thereon to the tax-levying
body.

38.  The Form RP-556 Applications of Petitioners Level 3 and Broadwing were sent to
the County Director on or about June 23, 2014.

39.  Inresponse to the Form RP-556 Applications submitted by Petitioners Level 3

and Broadwing, the County Director did not transmit written reports and recommendations to the
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tax-levying bodies as required under RPTL 556, and instead improperly returned the Form RP-
556 Applications to Petitioners’ undersigned counsel.

40. By letter dated July 1, 2014, Petitioners Level 3 and Broadwing, by undersigned
counsel, demanded that the County Director make recommendations and transmit the Form RP-
556 Applications to the appropriate tax levying bodies, as provided by RPTL 556.

41.  To date, upon information and belief, the County Director has failed to transmit
written reports and recommendations conceming the Form RP-556 Applications to the
appropriate tax-levying bodies.

42, By failing to transmit written reports and recommendations to the applicable tax-
levying bodies, the County Director failed to perform duties enjoined upon him by law, and has
precluded the appropriate tax-levying bodies from acting on the Form RP-556 Applications filed
by Petitioners Level 3 and Broadwing,

43.  Accordingly, Petitioners Level 3 and Broadwing are entitled to a writ of
mandamus compelling the County Director to comply with his statutory obligations by
transmitting written reports and recommendations to the appropriate tax-levying bodies for each
of the Form RP-556 Applications filed by Level 3 and Broadwing,

SECOND CAUSE OF ACTION

(Writ of Mandamus Compelling County Director
To Transmit Written Reports And Recommendations

Concerning Buffalo RP-554 Applications)

44.  Petitioners repeat and reallege the preceding paragraphs of this Petition as if fully

set forth here.
45.  Under RPTL 554, a county director of real property tax services is required to

investigate the circumstances underl ying an application for correction of errors within ten days

9





and to immediately transmit a written report and recommendation for action thereon to the tax
levying body.

46.  The Buffalo RP-554 Applicl:ations of Petitioners Level 3, Broadwing, GC North
America, and GC Telecom were sent to the County Director on or about July 29, 2014.

47.  To date, upon information and belief, the County Director has failed to transmit
written reports and recommendations concerning Petitioners’ Buffalo RP-554 Applications to the
City of Buffalo.

48. By failing to transmit written reports and recommendations to the City of Buffalo,
the County Director failed to perform a duty enjoined upon him by law, and has precluded the
City of Buffalo from acting on the Buffalo RP-554 Applications filed by Petitioners Level 3,
Broadwing; GC North Anmerica, and GC Telecom.

49.  Accordingly, Petitioners Level 3, Broadwing, GC North America, and GC
Telecom are entitled to a writ of mandamus compelling the County Director to comply with his
statutory obligations by transmitting written reports and recommendations to the City of Buffalo
for each of the Buffalo RP-554 Applications filed by Petitioners Level 3, Broadwing, GC North
America and GC Telecom.

THIRD CAUSE OF ACTION

(Writ of Mandamus Compelling County Director
To Transmit A Written Report And Recommendation

Concerning Lackawanna RP-554 Application

50.  Petitioners repeat and reallege the preceding paragraphs of this Petition as if fully

set forth here.

51. Under RPTL 554, a county director of real property tax services is required to

investigate the circumstances underlying an application for correction of errors within ten days
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and to immediately transmit a written report and recommendation for action thereon to the tax-
levying body.

52.  The Lackawanna RP-554 Application of Petitioner Level 3 was sent to the County
Director on or about August 11, 2014.

53.  Inresponse to the Lackawanna RP-554 Application, the County Director did not
transmit a written report and recommendation for action thereon to the City of Lackawanna as

required under RPTL 554, and instead improperly returned the Lackawanna RP-554 Application

to Level 3.

54.  To date, upon information and belief, the County Director has failed to transmit a
written report and recommendation concerning the Lackawanna RP-554 Application to the City
of Lackawanna.

55. By failing to transmit a written report and recommendation to the City of
Lackawanna, the County Director failed to perform a duty enjoined upon him by law, and has

precluded the City of Lackawanna from acting on the Lackawanna RP-554 Application filed by

Petitioner Level 3.

56.  Accordingly, Petitioner Level 3 is entitled to a writ of mandamus compelling the
County Director to comply with his statutory obligations by transmitting a written report and
recommendation to the City of Lackawanna for the Lackawanna RP-5 54 Application filed by
Level 3.

WHEREFORE, Petitioners respectfully request that this Court award judgmeni as

follows:

(a)  Compelling Respondent Joseph L. Maciejewski, in his capacity as Director of

Real Property Tax Services for County of Erie, to comply with his statutory obligations by

11





transmitting written reports and recommendations to the appropriate tax-levying bodies for each
of the Form RP-556 Applications filed by Petitioners Level 3 and Broadwing;

(b)  Compelling Respondent Joseph L. Maciejewski, in his capacity as Director of
Real Property Tax Services for County of Erie, to comply with his statutory obligations by
transmitting written reports and recommendations to the City of Buffalo for each of the Buffalo
RP-554 Applications filed by Petitioners Level 3, Broadwing, GC North America, and GC

Telecom;

(c) Compelling Respondent Joseph L. Maciejewski, in his capacity as Director of
Real Property Tax Services for County of Erie, to comply with his statutory obligations by
iss'uing a written report and recommendation to the City of Lackawanna for the Lackawanna RP-

554 Application filed by Petitioner Level 3; and

(d)  For such other and further relief as the Court deems just and proper.

Dated: New York, New York
October 29, 2014

INGRAM YUZEK GAINEN CARROLL
& BERTOLOTTI, LLP

By: /7 M'/(

John G. Nicolich
Roger Cukras
Attorneys for Petitioners
Level 3 Communications, LLC,
Broadwing Communications, LLC,
Global Crossing North America, Inc., and
Global Crossing Telecommunications, Inc.
250 Park Avenue
New York, New York 10177
(212) 907-9600
jnicolich@ingramllp.com
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VERIFICATION

STATE OF NEW YORK )
COUNTY OF NEW YORK ;ss':

The undersigned, John G. Nicolich, being duly sworn, states that he is a partner of
Ingram Yuzek Gainen Carroll & Bertolotti, LLP, attorneys for Petitioners in the above-entitled
proceeding; that he has read the foregoing Verified Pelition; and that the contents are true to the
best of his knowledge, except as to those matters which are alleged upon information and belief,
which he believes to be true. The grounds for deponent’s belief are statements and information
set forth in documents relating to the matters at issue in this proceeding. Deponent makes this

verification pursuant to CPLR 3020 because all the material allegations of the Petition are within

deponent’s personal knowledge.

Sworn to before me this
29 day of October, 2014

b Fetc

Notary Public

MAUREEN
NOTARY PUBUC STAM GCABENEW YORK
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OUALIFIEDI N KINGS é %
C
com MMISSION N EXPIRES DECogm






by O
o s

COUNTY OF ERIE

MICHALL A, SIRAGUSA MICHELLE M. PARKER
ER1z COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
November 26, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: New York Civil Liberties Union v. Erie
County Sheriff’s Office - re: records
related to Stingray surveillance

equipment
Document Received: Verified Petition
Name of Petitioner: New York Civil Liberties Union
Claimant's attorney: John N. Lipsitz, Esq.

Lipsitz & Ponterio, LLC

135 Delaware Avenue, 5th Floor
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

’)1 7/ S
By: / NN Tétkon
Michelle Parker
First Assistant County Attorney

MMP:dld
Enc.

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONL. (T16) $38-2200) - W ww E R IEGON





SUPREME COURT OF THE STATE OF NEW YORK o, 5%y )
COUNTY OF ERIE 4@/.;5 {”‘ (‘O 20,{
X T X,
In the Matter of, : Opgij,
: (o)
NEW YORK CIVIL LIBERTIES UNION, : _ Index No.: 12014-000206 §
Petitioner, : Hon. Patrick H. NeMoyer, JSC
-against- :
* : NOTICE OF PETITION

ERIE COUNTY SHERIFF’S OFFICE, : P
‘ liespondent, 407/04’8{ gZ $

For a Judgment Pursuant to Article 78 4’0y OO’SSDW
of the Civil Practice Law and Rules. : ‘ el @
X C( sﬁff C ’

PLEASE TAKE NOTICE that upon the annexed Verified Petition%&New York Civil
Liberties Union, Affirmation "__c")f Mariko Hirose in Support of Verified Petition, and Petitioners
Memorandum of Law in Support of the Verified Petition, each dated November 13, 2014, an
application will be filed in the Supreme Court of the State of New York in the County of Erie,
before the Honorable Patrick H. NeMoyer, J.S.C., 50 Delaware Avenue, Part 34, Buffalo,
New York, on Wednesday, December 17, 2014 at 2:00 o’clock in the afternoon of that day,
or as soon thereafter as counsel may be heard, for a judgment pursuant to Article 78 of the Civil
Practice Law and Rules (“C.P.L.R.”) and the Freedom of Information Law (“FOIL”), directing
Respondent to comply with its duty under FOIL to provide the information sought by Petitioners
in Petitioners’ June 16, 2014 request and July 22, 2014 appeal; awarding reasonable attorney’s

fees and costs pursuant to New York Public Officers Law § 89; and granting other relief the

Court deems just and proper.
m paper received at the
Erie County Attorney's Office
ffoﬁ lo.vv\}\Hchc’c on
the L7 day of, (b2 2011
) at |V 7" 4.
! Oy ol

Assistant County Attorney






PLEASE TAKE FURTHER NOTICE that, pursuant to C.P.L.R. § 7804 answering

papers, if any, shall be received by the undersigned at least five (5) days before the return date. y

Dated: November 25, 2014

TO:

CC:

Buffalo, New York

ERIE COUNTY SHERIFF’S OFFICE
10 Delaware Avenue
Buffalo, New York 14202

ERIE COUNTY ATTORNEY
Erie County Department of Law
95 Franklin Street, Room 1634
Buffalo, New York 14202

Respectfully submitted,

Buffalo, New York
Telephone: (816) 849-0701
Facsimile: (716) 849-0708
JNL@lipsitzponterio.com

Cooperating Counsel

MARIKO HIROSE, ESQ.

New York Civil Liberties Union Foundation
125 Broad Street, 19 Floor

New York, New York 10004

Telephone: (212) 607-3300

Facsimile: (212) 607-3318
mhirose@nyclu.org

Counsel for Petitioner





SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ERIE
X
In the Matter of, :
NEW YORK CIVIL LIBERTIES UNION, . IndexNo. L 20\ -00072.06
Petitioner, :
VERIFIED PETITION
-against-
ERIE COUNTY SHERIFF’S OFFICE, 1
: FILED
2014
For a Judgment Pursuant to Article 78 : Nov 18
of the Civil Practice Law and Rules. : ERic COUNTY
X CLERK'S OFFICE
PRELIMINARY STATEMENT

1. In May 2014, local media in Erie County reported that the Ere County Sheriff’s
Office has spent over $350,000 to acquire a briefcase-sized surveillance device initially
developed for military use—a device now commonly known as a “Stingray.” Armed with a
Stingray, law enforcement can surreptitiously spy on any cell phone in the vicinity without help
from or consent of cell phone carriers. Stingrays can be used to identify people gathered in a
particular area; to locate a person inside of a home or a place of worship or a doctor’s office; to
collect information on what numbers a person has been dialing or texting; and, when adjusted to
certain configurations, to eavesdrop on conversations. With a Stingray, law enforcement can
build a detailed portrait of a person, including where they have gone and who they have talked
to.

2. Spurred by the media revelation, the Erie County Legislature asked the County
Sheriff to appear at a hearing on May 15, 2014, to describe the office’s use of the equipment.
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The Sheriff, however, refused to speak to the public’s concerns and revealed little about his
ottice's use ot Stingrays beyond asserting that they are being employed under an unspecified
form of “judicial review.” According to a media report, by “judicial review" the Sheriff did not
mean a warrant based on probable cause but some other order that is obtainable on a lesser
showing,

3. Following the public hearing, Petitioner New York Civil Liberties Union filed a
Freedom of Information Law request with the Erie County Sheriff's Office seeking eight
categories of records relating to the acquisition and use of Stingrays, all of which should be
accessible to the public—including purchase orders, policies and guidelines, documents showing
the number of investigations in which Stingrays have been used, and applications and court
orders authorizing the use of Stingrays.,

4. The Sheriff’s Office denied the entire request, citing conclusory and contradictory
restatements of various FOIL exemptions untethered to any facts or explanation. Without any
certification that it had conducted a diligent search, the Sheriff’s Office gave as one reason for its
denial that “[tJhe agency is not in possession of item that you requested.”

5. The NYCLU then filed an administrative appeal under FOIL. The Sheriff’s
Office did not acknowledge the appeal or respond within the statutory time frame.

h. This Article 78 proceeding seeks to vindicate the right of the public and of the
Pctitioner to learn about the Sheriff’s acquisition and use of Stingrays. Having exhausted
administrative remedies, the NYCLU now seeks judicial relief to compel the Sheriff’s Office to

comply with its legal obligation to produce responsive documents.





VENUE

7. Pursuant to C.P.L.R. 7804(b) and 506(b), venue in this proceeding lies in Erie
County, in the judicial district in which the Respondent took the action challenged here and
where the office of the Respondent is located.

PARTIES

S. Petitioner the New York Civil Liberties Union (*NYCLU™) is a not-for-profit
corporation that secks to defend civil rights and civil liberties on behalf of individuals who have
experienced injustice and to promote transparency in government. For over fifty years, the
NYCLU has been involved in litigation and public policy advocacy on behalf of New Yorkers to
demand government accountability and transparency.

9. Respondent the Erie County Sheriff’s Office (“the Sheriff” or “Sheriff’s Office”)
is a sheriff’s office established under Article 17, section 650 er seq., of the New York General
County Law, headquartered in Buftalo. New York.

FACTS

10, “Stingray” is a commonly-used term for a portable surveillance equipment
originally developed for military use. Stingrays are cell site simulators that capture information
from nearby cell phones by mimicking cell phone towers and deceiving the cell phones into
delivering data to them. The data captured by Stingrays can include a person’s cell phone
number. whereabouts, and numbers that the person has been dialing or texting. In some
configurations, Stingrays can also capture contents of conversations.

Il.  Using information captured by Stingrays, law enforcement can build a detailed

portrait of a person’s life—including where the person has been and whao the person has been





commnuuicating with. Law enforcement can also use Stingravs to conduct mass surveillance on
people gathered in one location, for example for a protest or a lecture or a party.

12, The acquisition and use of Stingrays by local police departments have generated
public concern in the past few years through media reports and court cases revealing their
capabilitics. See. e.g., Thor Benson, The Briefcases That Imitate Cell Phone Towers. The
Atlantic. Sept. 24, 2014; Ryan Gallagher, Meer the Machines that Steal Your Phone’s Data,
ArsTechnica, Sept. 25, 2013; John Kelly, Cellphone Data Spyving: It's Not Just the NSA, USA
Today, June 13, 2013; Kim Zetter, Secrets of FBI Smartphone Surveillance Tool Revealed in
Court Fight, Wired, April 9, 2013: Bob Sullivan, Pricev “Stingray" Gadget Lets Cops Track
Cellphones Without Telco Help, NBC News, Apr. 3, 2012,

13.  In May 2014, local media in Erie County reported that the Erie County Sheriff's
Office had spent at least $350,000 since 2008 on acquiring a Stingray device. See Michael
Wooten. Erie Co. Sheriff Spent $350,000+ To Spy On Cell Phones, WGRZ.com, May 5, 2014,

14, Given the significant privacy concerns raised by this revelation. the Erie County
Legislature called for a hearing on May 15, 2014, to question the Sheritff on the office's
acquisition and use of this device. The Sheriff admitted in the hearing that his office had indeed
acquired a Stingray and asserted that it was using it with judicial review. The Sheriff, however,
refused to answer most other questious about the otfice’s use of the device. According to a media
report, the Sheritf admitted outside of the hearing that by “judicial review” he did not mean
warrants based on probable cause but lower-level court orders. See Michael Wooten. Sheriff
Won't Answer Lawmakers ' #cellphonespying Questions, WGRZ.com, May 15, 2014.

15, On June 16, 2014, the NYCLU filed a FOIL request to the Sheriff's Office
requesting the following records related to its acquisition and use of Stingray devices:
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(1) Records regurding the Shenitfs Office’s acquusition of cell site simulators,
including invoices. purchase orders, contracts, loan agreements, solicitation
letters, correspondence with companies providing the devices, and similar
documents . . . [including] records of all contracts, agreements, and
communications with Harris Corporation.

(2) All requests by the Harris Corporation or any other corporation, or any state or
federal agencies, to the Sheriff’s Otfice to keep confidential any aspect of the
Sheriff’s Office’s possession and use of cell site simulators, including any non-
disclosure agreements between the Sheritf's Office and the Harris Corporation or
any other corporation, or any state or federal agencies. regarding the Sheriff's
Office’s possession and use of cell site simulators.

(3) Policies and guidelines of the Sheriff’s Office governing use of cell site
simulators, including restrictions on when, where, how, and against whom they
may be used, limitations on retention and use of collected data, guidance on when
a warrant or other legal process must be obtained, and rules governing when the
existence and use of cell site simulators may be revealed to the public, criminal
defendants, or judges.

(4) Any communications or agreements between the Sheriff's Office and wireless
service providers (including AT&T, T-Mobile, Verizon, Sprint Nextel, and U.S.
Cellular) concerning use of cell site simulators.

(5) Any communications, licenses, or agreements between the Sheriff’s Office and
the Federal Communications Commission or the New York State Public Service
Commission concerning use of cell site simulators.

(6) Records reflecting the number of investigations in which cell site simulators were
used by the Sheriff's Office or in which cell site simulators owned by the
Sheriff’s Office were used, and the number of those investigations that have
resulted 1n prosecutions.

(7) Records reflecting a list of all cases, with docket numbers if available, in which
cell site simulators were used by the Sheriff”s Office as part ot the underlying
investigation or in which cell site simulators owned by the Sheriff’s Office were
used as part of the underlying mvestigation.

() All applications submitted to state or federal courts for search warrants or orders
authonzing use of cell site simulators by the Sherift™s Office in criminal
investigations or authorizing use of cell site simulators owned by the Sherift’s
Office, us well as any warrants or orders. denials of warrants or orders. and
returns of warrants associated with those applications. If any responsive records
are sealed. please provide documents sufficient to identify the court, date, and
docket number for each sealed document.





(6. The Sherift’s Office denied the request in its entirety in a one-page letter dated
July 6, 2014, The denial stated:

“Please be advised that your request under the Freedom of Information Law is hereby

denied in its entirety for the following reasons: (1) If disclosed it would result in an

unwarranted invasion of personal privacy. (2) Are trade secrets or are submitted to an
agency by a commercial enterprise and if disclosed would cause substantial injury to the
competitive position of the subject enterprise. (3) Identify a confidential source or
disclose confidential information relative to a criminal investigation. (4) Reveal criminal
investigative techniques. (5) Could if disclosed endanger the life and safety of a person.

(6) Are inter-agency or intra-agency communications. (7) If disclosed would jeopardize

the agency's capacity to guarantee the security of information technology assets. (8) The

agency is not in possession of item that you requested.”

17.  The Sheriff's Office did not certify or confirm in any way that anyone in the
office had performed a diligent search for responsive documents.

18. By letter dated July 22, 2014, the NYCLU appealed every aspect of the denial to
Undersheriff Mark Wipperman, the designated appeals otficer. The NYCLU stated in its appeal
that “without any indication of what types of documents exist, and with the Sheriff’s Office’s
conclusory denial, it is impossible to tell whether any of the responsive records are exempt from
disclosure.” The appeal also outlined several examples of responsive documents that could not
be withheld under a valid FOIL exemption, including, for example, purchase contracts, policies
and guidelines on the use of Stingrays, and redacted applications for court authorization.

19.  The NYCLU received a certified mail return, certifying that the appeal was
received by the Sheritt’s Office by July 28, 2014.

20.  The Shenitt’s Office has not responded to the NYCLU's appeal. Under New

York state law, a failure to respond within ten business days amounts to a denial, N.Y. Pub. Off,

Law § 89(4)(a).
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21 The NYCLU secks relief through judicial intervention in an effort to uncover
more information about the Sheritt’s use of this powerful and highly invasive technology, which
implicates the rights of Eric County residents whose movement and affiliations might be
monitored by the Sheriff without their knowledge.

CAUSE OF ACTION UNDER ARTICLE 78

22, Article 78 is the appropriate method for review of agency determinations
concerning FOIL requests.

23, The Petitioner has a clear right to the requested records.

24, The Respondent has not properly asserted any exemptions, has not certified that it
conducted a diligent search, has not identified any categories of documents found that would be
responsive to the Petitioner’s request, and has not produced any records.

25, The Respondent’s obligation under FOIL to conduct a diligent search, to produce
documents, and to respond to requests with particularized. specitic reasons for any denials is
mandatory, not discretionary.

26.  The Petitioner exhausted 1its admnistrative remedies with the Respondent when it
appealed the Respondent’s initial denial of the request. The Respondent’s failure to respond to
the appeal amounts to a denial under FOIL. The Petitioner has no other remedy at law.

27.  This Petition is timely under C.P.L.R. § 217 as it is filed within four months of

Respondent’s denial of the administrative appeal.





REQUESTED RELIEF

WHEREFORE, the Petitioner seeks judgment:

(1) Pursuant to C.P.L.R. § 7806, directing the Respondent 10 comply with its duty under FOIL
and search for and disclose the records sought by the Petitioner in its request dated June {6,
2014

(2) Awarding reasonable attorneys’ fees and litigation costs as allowed under New York Public
Officers Law § §9: and

(3) Granting such other relief as the Court deems just and proper,

Respecttully Submitted,

Lecr g Foret

Mariko Hirose

Robert Hodgson

Christopher Dunn

NEW YORK CIVIL LIBERTIES UNION
FOUNDATION

125 Broad Street, 19th Floor

New York. NY 10004

Telephone: (212) 607-3300

Facsimile: (212) 607-3318

mbhirose@nyclu.org

Counsel for Petitioner

John Ned Lipsitz

LIPSITZ & PONTERIO. LLC
135 Delaware Avenue, 5 floor
Buffalo, New York 14202
Telephone: (816) 849-0701
Facsimile: (716) 849-0708
INLgulipsitzponterio.com

Cooperaring Counsel
Dated: November 13, 2014
New Yok, NY





VERIFICATION
STATE OF NEW YORK )
COUNTY OF NEW YORK ; aS-
Mariko Hirose, an attorney admitted to practice in the State of New York. affirms
pursuant to C.P.L.R. § 2106 under the penalties of perjury:

1. 1am an attorney for the Petitioner in the within proceeding. | make this Verification
pursuant to C.P.L.R. § 3020(d)(3).

2. 1 have read the attached Verified Petition and know its contents.

3. All of the material allegations of the Verified Petition are true to my personal knowledge
or upon information and belief. As to those statements that are based upon information and
belief, [ believe those statements to be true.

SppabrTiea i

MARIKO HIROSE

Dated: November 13, 2014
New York. New York

Swom “z'md subscribed to me
this |y day of November, 2014

JESSICA GRACEANN PERRY
Notary Public, State of New York
No. 01PE6279507
Qualified in New York County
Commission Expires 04/08/2017

9






COUNTY OF ERIE MICHELLE M. PARKER

MICHAEL A, SIRAGUSA

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
JEREMY C. TOTH
COUNTY EXECUTIVE
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

November 6, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: Wilfred Turner, Joel Giambra and
Joseph Golombek, Jr. v. County of Erie,
et al.

Document Received: Verified Petition

Names of Petitioners: Wilfred Turner, Joel Giambra & Joseph
Golombek, Jr.

Petitioners’ attorney: Richard G. Berger, Esq.

705 Brisbane Building

403 Main Street
Buffalo, New York 14203

Should you have any questions, please call.

Very truly yours,
P P / .
Z // p . ’ -
e
MICHAEL A. SIRAGUSA
Erie County Attorney

MAS:dld

95 FRANKLIN STREET, ROOM 1634, BUFFAIO. NEW YORK 14202 — PHONE: (716) 838-2200 - WWW.ERIE.GOV





This paper received at the

STATE OF NEW YORK Erie Coupty Attorney's Office
SUPREME COURT: COUNTY OF ERIE ﬁomﬂb&eﬁﬁn&ﬁﬂ X
the 5 day of A lg_g{, ,20_[:{

IN THE MATTER OF THE APPLICATION OF (D/ Wi 3
WILFRED TURNER, JOEL GIAMBRA, & LI ] :
JOSEPH GOLOMBEK, JR., Assistant County Attorney
NOTICE OF PETITION
Petitioners,
Index No. 2 or - oo /7
VS.
COUNTY OF ERIE,

ERIE COMMUNITY COLLEGE, a part of the
STATE UNIVERSITY OF NEW YORK, and
TRUSTEES OF THE STATE UNIVERSITY OF NEW YORK,

Respondents.

For review, pursuant to Article 78 of the CPLR, of a
Decision not to prepare an Environmenta] Impact
Statement, pursuant to the New York State
Environmental Quality Review Law, ECL Article 8

PLEASE TAKE NOTICE that on the petition of WILFRED TURNER, JOEL GIAMBRA, and
JOSEPH GOLOMBEK, Jr., verified the 24 day of October, 2014, and the exhibits attached thereto,

copies of which are herewith served upon you, let the Respondents or their attorneys show cause at {,%’?Eg

Special Term of the Supreme Court for the County of Erie to be heldat 27 D’/‘lwﬂu /4'( , Buffalof:: : S‘JH

New York before the Hon. Joew jals I ﬂ@;mti’y,non the {{“day of November, 2014, Part /5, a 8§§§°
ﬁ-ﬁf -’ o’clock in the forenoon of that day ((r as soon thereafter as counsel can be heard why a“-?g:‘
judgment should not be entered herein enjoining the Respondents from proceeding with the &1 g E
construction of a building for Erie Community College dedicated to Science, Technology, Engineering :
=

and Math, until Respondents have complied with the New York State Environmental Quality Review
Act, E.C.L. Article 8, and for such other and further relief as may be just.

Q/. -
Dated: October 24, 2014 P/f«/ @X/\-

Buffalo, New York RICHARD G. BERGER, ESQ. Y
FRANCIS C. AMENDOLA, ESQ.
Attorneys for Petitioner
705 Brisbane Building
403 Main Street
Buffalo, New York 14203
Telephone (716) 852-8188
Fax: (716) 852-0775

email: rgberger@rgbergerlaw.com

N s, v





STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

IN THE MATTER OF THE APPLICATION OF
WILFRED TURNER, JOEL GIAMBRA, &
JOSEPH GOLOMBEK, JR.,
PETITION
Petitioners,
Index No.

Vs.

COUNTY OF ERIE,

ERIE COMMUNITY COLLEGE, a part of the

STATE UNIVERSITY OF NEW YORK, and

TRUSTEES OF THE STATE UNIVERSITY OF NEW YORK,

Respondents.

For review, pursuant to Article 78 of the CPLR, of a
Decision not to prepare an Environmental Impact
Statement, pursuant to the New York State
Environmental Quality Review Law, ECL Article 8

The Petitioners, WILFRED TURNER, JOEL GIAMBRA, and JOSEPH GOLOMBEK,
JR., by their attorneys, Richard G. Berger, Esq. and Francis C. Amendola, Esq., for their Petition
against the Respondents, allege as follows:

THE ISSUE OF THIS LAWSUIT
1. The Respondents, with the County of Erie as lead agency, propose to construct a
new Science, Technology, Engineering & Mathematics (STEM) Building on the campus of the
Erie County Community College located at 6205 Main Street, Amherst, New York 14221. The
Respondents propose to build a building at a cost of $30,000,000.00. The building itself will
occupy approximately 110,000 square feet fronting on Youngs Road. (See Exhibit 1)
2. The Respondents propose to undertake this construction in direct violation of the

New York State Environmental Quality Review Act (“SEQRA”™), Environmental Conservation





Law Article 8. The proposed project is a major undertaking of the County of Erie, the Erie
Community College and the State of New York.

3. The adoption of a negative declaration by the Respondents on July 10, 2014,
declaring that no Environmental Impact Statement was necessary for the proposed project,
violated SEQRA. (Exhibit 2) The Petitioners are requesting a preliminary injunction enjoining
the construction of the proposed facility until completion of the proper Environmental Impact

Statement.

THE PARTIES

4, Petitioner, WILFRED TURNER, was and is at all times relevant to the instant
Petition a resident of the City of Lackawanna, County of Erie, New York. Petitioner is a full-
time registered student at Erie County Community College

5. Petitioner, JOEL GIAMBRA, at all times mentioned herein, has been a resident of
the City of Buffalo, County of Erie and State of New York. JOEL GIAMBRA has been a
member of the Buffalo City Council, Comptroller of the City of Buffalo, and for eight years,
from 2000 through 2007, was the County Executive of the County of Erie, New York.

6. Petitioner, JOEL GIAMBRA, is a graduate of Erie County Community College,
and has maintained a keen interest in its mission, well-being and future.

7. The Petitioner, JOSEPH GOLOMBEK, Ir., is and was, at all times herein
mentioned, a resident of the City of Buffalo, County of Erie and State of New York. Since 2000,

Petitioner GOLOMBEK has been a member of the City Council of the City of Buffalo for the

North District.





8. The Respondent, COUNTY OF ERIE, is a municipal Corporation existing under
the laws of the State of New York. Hon. Mark C. Poloncarz is the County Executive of the
County of Erie.

9. The Respondent, ERIE COMMUNITY COLLEGE, (ECC) is, upon information
and belief, a not-for-profit educational corporation under the auspices of the COUNTY OF
ERIE. ERIE COMMUNITY COLLEGE is a part of the State University of New York.

10. ERIE COMMUNITY COLLEGE was chartered by the legislature of the State of
New York in 1946 as a two-year junior college. In 1948 it became a part of the State University
of New York. In 1953 the COUNTY OF ERIE assumed sponsorship of ECC. Currently, ECC
maintains three campuses; one in the Town of Amherst, one in the City of Buffalo, and one in
the Town of Orchard Park. The President of ECC is Jack Quinn. ECC is the second largest
institution of higher education in Western New York, serving over 14,000 students.

11.  The Ambherst campus (also known as the "North" campus) of ECC is located at
6205 Main St. in the Town of Amherst, New York. This campus is bounded by Main Street on
the north, Youngs Road on the west and is Wehrle Drive on the South.

12. The Buffalo campus of ECC is located at 121 Ellicott St., Buffalo, NY 14203 in
the former Post Office building, a site that is listed on the National Register of Historic Places.
The Buffalo campus contains a large athletic facility and is located in the heart of downtown
Buffalo.

13.  The Orchard Park campus (also known as the "South" or "Southtowns" campus)
of ECC is located at 4041 Southwestern Blvd., Orchard Park, New York 14127.

14.  Respondent, TRUSTEES OF THE STATE UNIVERSITY OF NEW YORK

(hereinafter referred to as “Trustees”) is the governing body of the State University of New York





® ®

(hereinafter referred to as “SUNY™). SUNY is a public corporation established pursuant to § 353

of the Education Law. Pursuant to E.L. § 353, SUNY is governed by the TRUSTEES.

BACKGROUND

15.  In 2011, the Respondents agreed to build a major facility as part of the ECC
complex, to focus on the areas of Science, Technology, Engineering and Math, (STEM) at a cost
of $30 million. The proposal was to create a state-of-the-art facility to train students for jobs
available in the emerging areas of medical technology, computer science, and the other jobs
requiring highly technical skills.

16.  On August 27, 2013 the Respondents, ECC and COUNTY OF ERIE executed a
Memorandum of Understanding agreeing to construct the new STEM building at the North
campus of ECC. (Exhibit 3)

17.  OnlJuly 19, 2013, the COUNTY OF ERIE, acting as Lead Agency under SEQR,
issue a "REQUEST FOR PROPOSAL (RFP) TO PREPARE APPROPRIATE NEW YORK
STATE ENVIRONMENTAL QUALITY REVIEW (SEQR) DOCUMENTS ASSOCIATED
WITH CONSTRUCTION OF A NEW ACADEMIC BUILDING FOR ERIE COMMUNITY
COLLEGE. (RFP# 1321 VF)" The proposal sought bids to prepare the environmental review for
the proposed STEM building, as required by SEQR. Attached as Exhibit 4.

18.  The RFP described the proposed project as follows:

"A new Science, Technology, Engineering, and Math (STEM)
building is proposed for Erie Community College. Funds are
available to construct an approximate 56,700 gross square foot
structure. A possible future expansion to 110,000 gross square feet
has been agreed to by Erie Community College and Erie County.
Given the uncertainty of funding, the expansion would likely be

undertaken via a separate design and construction process. For the
purposes of SEQR however, the project (action) assumes the





immediate construction of the larger 110,000 square foot building
would serve primarily STEM program classrooms, labs, and
ancillary space.

Erie Community College and Erie County have identified the Erie
Community College North Site as the preferred alternative.

Attachment 1 to this Exhibit graphically describes the suggested
location within the campus." (RFP Page 13)

19.  Respondent, COUNTY OF ERIE, was designated Lead Agency for the purposes
of compliance with SEQRA, pursuant to ECL §8-0111(6).

20.  Upon information and belief, on November 11, 2013, the Respondents, with the
COUNTY OF ERIE as lead agency, entered into a contract with Fisher Associates, a New York
State consulting group, to prepare the necessary environmental documents for the project in
order to comply with SEQR.

THE NEW YORK STATE ENVIRONMENTAL QUALITY REVIEW ACT

21. In 1976, the New York State Legislature enacted the Environmental Quality
Review Act (SEQR), Article 8 of the Environmental Conservation Law, declaring State policy to
be one which

“will encourage productive and enjoyable harmony between man
and his environment; to promote efforts which will prevent or
eliminate damage to the environment and enhance human and
community resources; and to enrich the understanding of the
ecological systems, natural, human and community resources
important to the people of the state.” (E.C.L. §8-0101).

Pursuant to §8-0105(6), “Environment” is defined as,

"The physical conditions which will be affected by a proposed
action, including land, air, water, minerals, flora, fauna, noise,
objects of historic or esthetic significance, existing patterns of

Ppopulation, concentration, distribution, or growth, and existing
community and neighbor character.”





22.  In enacting SEQRA, the Legislature of New York State gave protection of the
environment high priority.

“It is the intent of the Legislature that to the fullest extent possible
the policies, statutes, regulations, and ordinances of the state, and
its political subdivisions should be interpreted and administered in
accordance with the policies set forth in this article.”

ECL §8-0103(6)

23.  The Legislature further found that,

"7. It is the intent of the legislature that the protection
and enhancement of the environment, human and community
resources shall be given appropriate weight with social and
economic considerations in public policy. Social, economic,
and environmental factors shall be considered together in reaching
decisions on proposed activities. ECL §8-0103(7)

24.  In order to accomplish the goals set forth in the Act, the Legislature required
every state agency to prepare a detailed environmental impact statement for every major action
which may have a significant effect upon the environment.

§8-0109(2) “All agencies (or applicant as hereinafter provided)
shall prepare, or cause to be prepared by contract or otherwise an
environmental impact statement on any action they propose or
approve which may have a significant effect on the environment.
Such a statement shall include a detailed statement setting forth the
following;:

(@  a description of the proposed action and its environmental
setting;

(b)  the environmental impact of the proposed action including
short-term and long-term effects;

(c) any adverse environmental effects which cannot be avoided
should the proposal be implemented;

(d) alternatives to the proposed action;

(¢)  any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be
implemented;

® mitigation measures proposed to minimize the
environmental impact;

(8)  the growth-inducing aspects of the proposed action, where
applicable and significant;

(h)  effects of the proposed action on the use and conservation
of energy resources, where applicable and significant, provided





that in the case of an electric generating facility, the statement shall
include a demonstration that the facility will satisfy electric
generating capacity needs or other electric systems needs in a
manner reasonably consistent with the most recent state energy
plan;

)] effects of proposed action on solid waste management
where applicable and significant; and

)] effects of any proposed action on, and its consistency with,
the comprehensive management plan of the special groundwater
protection area program, as implemented by the commissioner
pursuant to article fifty-five of this chapter; and

()] such other information consistent with the purposes of this
article as may be prescribed in guidelines issued by the
commissioner pursuant to section 8-0113 of this chapter.

Such a statement shall also include copies or a summary of the
substantive comments received by the agency pursuant to
subdivision four of this section, and the agency response to such

comments. The purpose of an environmental impact statement is to
provide detailed information about the effect which a proposed
action is likely to have on the environment, to list ways in which
any adverse effects of such an action might be minimized. and to
suggest alternatives to such an action so as to form the basis for a
decision whether or not to undertake or approve such action. Such

statement should be clearly written in a concise manner capable of
being read and understood by the public, should deal with the
specific significant environmental impacts which can be
reasonably anticipated and should not contain more detail than is
appropriate considering the nature and magnitude of the proposed
action and the significance of its potential impacts.

25.  SEQR's requirement for a full Environmental Impact Statement is triggered if
there may be only one, single significant adverse environmental effects of the proposed project.
SEQR does not require that there be multiple effects in order to mandate an EIS. Nor does the
one, single significant adverse environmental effect have to be definite. The language of the
statute requires an EIS if the governmental action "may have a significant effect upon the
environment." ECL §8-0109(2) One of the purposes of the Impact Statement is to determine

the severity and the significance of likely adverse environmental effects.





26.  The statements of SEQRA are not only procedural, they also have substantive
effect.

E.C.L. §8-0109(8) “When an agency decides to carry out or
approve an action which has been the subject of an environmental
impact statement, it shall make an explicit finding that the
requirements of this section have been met and that consistent with
social, economic and other essential considerations, fo fhe
maximum extent practicable, adverse environmental effects
revealed in the environmental impact statement process will be
minimized or avoided.”

27.  Pursuant to SEQRA, the Commissioner of Environmental Conservation has
issued regulations defining criteria for determining whether or not a proposed action may have a
significant effect upon the environment and for identifying actions or classes of actions that are
likely to require preparation of environmental impact statements. E.C.L. §8-0113(2)(b)(c) The

regulations of the Department of Environmental Conservation for SEQRA are contained in 6

N.Y.C.R.R. Part 617.

28.  Regulation 6 N.Y.C.R.R. §617.4 lists “TYPE I Actions”, or those actions

“that are more likely to require the preparation of an EIS than
Unlisted Actions.... The fact that an action or project as been
listed as a Type I Action carries with it the presumption that it is
likely to have a significant adverse impact on the environment
and may require an EIS. 6 N.Y.C.R.R. §617.4(a)(1)

Among those Type I Actions which presumptively require an EIS are:

§617.4(b) (6) activities, other than the construction of residential

facilities, that meet or exceed any of the following thresholds;

or the expansion of existing nonresidential facilities by more

than 50 percent of any of the following thresholds:

(i) a project or action that involves the physical alterationof 10 acres;

(ii) a project or action that would use ground or surface water in excess of
2,000,000 gallons per day;

(iii) parking for 1,000 vehicles;

(iv) in a city, town or village having a population 0f150,000 persons or less, a
facility with more than 100,000 square feet of gross floor area;

(V) in a city, town or village having a population of more than 150,000 persons, a
facility with more than 240,000 square feet of gross floor area;
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29.  The regulations implementing SEQRA provide an illustrative (as opposed to
exhaustive) list of criteria for determining the significance of an action, which criteria are
considered indicators of significant adverse impacts on the environment. 6 NYCRR §617.7(c)

(1) To determine whether a proposed Type I or Unlisted action may have a
significant adverse impact on the environment, the impacts that may be
reasonably expected to result from the proposed action must be compared against
the criteria in this subdivision. The following list is illustrative, not exhaustive.
These criteria are considered indicators of significant adverse impacts on the
environment:

(1) a substantial adverse change in existing air quality,
ground or surface water quality or quantity, traffic or noise
levels; a substantial increase in solid waste production; a
substantial increase in potential for erosion, flooding,
leaching or drainage problems;

(iv) the creation of a material conflict with a community's
current plans or goals as officially approved or adopted;

(v) the impairment of the character or quality of
important historical, archeological, architectural, or
aesthetic resources or of existing community or
neighborhood character;

(vi) a major change in the use of either the quantity or
type of energy;

(ix) the encouraging or attracting of a large number of
people to a place or places for more than a few days,
compared to the number of people who would come to
such place absent the action;

(x) the creation of a material demand for other actions
that would result in one of the above consequences;

(xi) changes in two or more elements of the environment,
no one of which has a significant impact on the
environment, but when considered together result in a
substantial adverse impact on the environment; or

(xii) two or more related actions undertaken, funded or
approved by an agency, none of which has or would have





a significant impact on the environment, but when

considered cumulatively would meet one or more of the
criteria in this subdivision.

(2) For the purpose of determining whether an action may
cause one of the consequences listed in paragraph (1) of this
subdivision, the lead agency must consider reasonably related
long-term, short-term, direct, indirect and cumulative impacts,
including other simultaneous or subsequent actions which are:

(i) included in any long-range plan of which the action
under consideration is a part;

(ii) likely to be undertaken as a result thereof: or
(iii) dependent thereon.
(3) The significance of a likely consequence (i.e., whether it is
material, substantial, large or important) should be assessed in
connection with:
(i) its setting (e.g., urban or rural);
(ii) its probability of occurrence;
(iii) its duration;
(iv) its irreversibility;
(v) its geographic scope;
(vi) its magnitude; and
(vii) the number of people affected.
THE PROJECT PROPOSED BY THE RESPONDENTS
30.  The Respondents propose to construct a major new academic facility for the
sciences on the North (Amherst) campus of ECC that will occupy 110,00 square feet. It is a
major commitment of State, local and institutional funds that will determine the locus of
educational opportunity for students of ECC for the next several decades.
31.  The Respondents admit that the construction of this facility is a Type I action

pursuant to the regulations of the Department of Environmental Conservation. In the Request





For Proposals (RFP), Exhibit 4, the Respondents declare, "The new building is considered a
Type 1 action under SEQR with Erie County acting as lead agency." (Page 13)

32. In the above-mentioned RFP, it is noted that the County of Erie and ECC
previously produced a Draft Generic Environmental Impact Statement (DGEIS) in January of
2004. (RFP, Exhibit 4, page 14) The DGEIS noted that the North Campus, being the oldest part
of ECC, was dysfunctional and would be the most difficult to modernize. Alternative 2 under
the DGEIS was a proposal to sell the North and South Campuses, and to consolidate all of ECC
at the City Campus location. The Environmental Impact Statement process was not completed,
and no Final Generic Environmental Impact Statement was issued.

33.  Upon information and belief, in February 2014, the County of Erie prepared an
Environmental Assessment Form Part 1, setting forth the purported adverse environmental
impacts of the proposed project. Exhibit 5

34.  Upon information and belief, in June 2014, Fisher Associates, the consultant hired
by the Respondents, issued a Supplemental Report regarding the project. It notes that the
determination had already been made by the Respondents not to require the issuance of an
Environmental Impact Statement, due to the Respondents' finding that the project would not
result in even one significant adverse environmental impact.

35.  On or about July 10, 2014, the Legislature of the County of Erie approved a
resolution declaring that a Negative Declaration should be issued, finding that the construction of
the STEM Building on the ECC North Campus would not result in a significant adverse impact
upon the environment. Exhibit 2

36. On or about July 11, 2014, Maria Whyte, Commissioner of Environment and

Planning for the County of Erie, signed the Negative Declaration on behalf of the County of Erie,





and sent a copy of the document to the New York State Department of Environmental
Conservation, as required by 6 NYCRR §617.12(c), for publication in DEC's Environmental
Notice Bulletin. Exhibit 6

37.  On July 30, 2014, the Notice of the issuance of a Negative Declaration was
published in the Environmental Notice Bulletin. Exhibit 7

38.  Contrary to the findings of the Respondents, the construction of the proposed
facility would have serious, permanent and irreversible adverse environmental, economic, and
social effects upon the County of Erie and its citizens. It will also have adverse effects upon
ECC students and employees, present and future.

39.  The construction and development of the proposed project is a Type I Action that
absolutely required the Respondents to prepare a full Environmental Impact Statement pursuant
to SEQR.

40.  The Respondents have failed and refused to prepare an Environmental Impact
Statement for the proposed project in contravention of the New York State Environmental
Quality Review Act.

4].  Instead, the Respondents have filed a Negative Declaration with the New York
State Department of Environmental Conservation, on July 30, 2014, claiming that the proposed
action, which will cost almost $30 million dollars, will not have any significant adverse
environmental effects whatsoever. The Petitioners herein request that the decision of the
Respondents to file a Negative Declaration be reversed and annulled, and that the Respondents

be required to prepare a full Environmental Impact Statement in accordance with SEQR, E.C.L.

§8-0109.
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THE PROBABLE ADVERSE IMPACTS OF THE PROPOSED PROJECT

42.  The decision of the Respondents to locate the STEM Building in the Amherst
Campus of ECC would be a permanent and indefensible planning mistake that will cause great
harm, including environmental harm, to the citizens of Erie County.

43.  One of the main purposes of the STEM Building will be to train students in the
field of medical technology. The respondents, in making their decision to locate locate the STEM
Building in Amherst, have ignored the fact that most jobs available in Western New York in the
field of medical technology will be located in Buffalo, at the Kaleida Medical Campus directly
north of the City Campus of ECC, on Ellicott Street in Buffalo.

44. By locating the training facility for jobs in the field of medical technology in
Amberst, New York, the Respondents would deny the necessary training to minority students
who reside predominantly in the City of Buffalo.

45, The Petitioner, Wilfred Turner, is an African-American student who attends ECC.
As he resides in the City of Lackawanna, and depends upon public bus transportation in order to
travel from home to ECC classes and back, he would be unable to attend classes at the Amherst
Campus. The Petitioners submit that for those ECC students who reside in the City of Buffalo or
in the suburbs south of Buffalo, the current public transportation schedule does not provide
service at the proper times, and frequently enough, to permit students who lack private vehicles
to attend most classes at the ECC North campus.

46.  The Respondents avoidance of the required Environmental Impact Statement is
merely an attempt to cover the inadequate environmental analysis that was done, purposely, in

order to bury the obvious environmental and planning shortcomings of the proposed project.
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47.  The Respondents' analysis of traffic and transportation problems, as contained in
its Negative Declaration, is wholly inadequate.

48.  The Respondent's decision to locate the STEM Building at the Amherst Campus
will have the effect of contributing to urban sprawl, denying the central city, Buffalo, of the
necessary institutions and infrastructure needed to make the city economically viable.

49, The Petitioner, JOEL GIAMBRA, is the former County Executive of the County
of Erie. During his administration, steps were taken to promote the consolidation of Erie
Community College to a single campus located in Buffalo, New York. As stated previously, a
Draft Generic Environmental Impact Statement was prepared by the Giambra Administration
which demonstrated the educational and economic advantages of consolidation.

50.  In furtherance of the planning for the expansion of the City Campus of ECC, two
large properties located next to the Campus were acquired by the County of Erie during the
Giambra Administration for the specific purpose of future expansion. As shown on Exhibit 8, 45
Oak Street has already been converted to use by ECC as a modest, one-story building. The
entire block to the north, known as 100 North Division Street, is simply vacant, used as a surface
parking lot for ECC Students. The Respondents have ignored these readily available sites for the
location of the STEM building in Buffalo, New York.

51.  On April 19, 2011 the Common Council of the City of Buffalo unanimously
expressed its opposition to the construction of the new STEM building for ECC on the Amherst
Campus of ECC in a Resolution of the Council. Instead, the Council urged the County of Erie
and ECC to locate it in the City of Buffalo, near to the City Campus and to the Buffalo Medical
Campus. Exhibit 9. Among other findings, the Council noted:

"Whereas:  Over 30% of Buffalo households have no access to an
automobile and depend on public transportation to access job and





educational opportunities, making it critical to place a ajor regional
investment like an ECC Health Sciences Center for Excellence where
transportation is a viable and convenient alternative; and

Whereas: The is plenty of room to grow ECC's City Campus,
including two 1.3 acre sites that Erie County already owns at 45 Oak St.
;and 100 N. Division St.; and

Whereas: The County-owned parcel at 45 Oak St., currently the sit of
an unsightly, one-story "bunker" now occupied by ECC for temporary
classroom space, is an especially inspiring redevelopment opportunity and
visually prominent site that is ideal for a Health Sciences Center for
Excellence;"

52.  Because of the close proximity between the Buffalo Medical Campus and the City
Campus of ECC, there would be a direct dramatic reduction in the need for private and public
transportation in order to avail students at ECC to work with companies and institutions
established in and around the Medical Campus, thereby reducing air pollution and use of
carbonaceous fuels.

53. The Petitioner, JOSEPH GOLOMBEK, Jr., is a member of the Common Council
of the City of Buffalo. Councilman GOLOMBEK voted to express the unanimous will of the
City of Buffalo to locate the new STEM building at the City Campus.

54. By refusing to prepare a full Environmental Impact Statement, the Respondents
have attempted to conduct the decision-making process for this project in private, without public
participation or comment. The preparation of an Environmental Impact Statement necessarily
requires the Respondents to prepare a Draft EIS, which then must be circulated to the public for
comments. 6 NYCRR §617.9(a)(3) Regulations also provide for a public hearing regarding the
Draft Statement. jbid., §617.9(a)(4). By issuing a Negative Declaration, the Respondents,
illegally, attempted to exclude the public from the decision-making process, despite the fact that

it is the public's money that will provide 100% of the financing for the project.





55.  The transportation study conducted by the Respondents consists of an analysis of
traffic problems in Amherst, New York, and potential air pollution that may be caused by
additional vehicles travelling to the North Campus due to the construction of the STEM
Building. Only a few lines are devoted to the larger, public transportation system, and its
inadequacy to serve the needs of ECC students.

565. A Local "Traffic Study” is included as Appendix B to the Supplemental Report
prepared by Fisher Associates as part of its Environmental Assessment. Its review of

transportation data is cursory. The Report notes:

"Several NFTA bus stops are located within and around the Campus: at
the intersection of Main Street and Youngs Road; on Wehrle Drive
between Youngs Road and Tech Drive; the midpoint of Arrow Drive; and
within Lot 1 located at the intersection of Youngs Road and Arrow Drive.
In addition to the public transit provided by the NFTA, bus shuttle service
is operated by ECC with the daily schedule and route that circulates
between ECC's North, City, and South campuses. The shuttle runs
approximately once an hour from 7:20 AM to 5:45 PM." (Appendix B,
Page 11)

57. The Petitioners submit that the proposed project, to build 2 major building for
Science, Technology, Engineering and Mathematics, is one of the largest initiatives in the history
of Erie Community College, one that requires a thorough environmental investigation, with an
opportunity for public comment and public scrutiny. Before going ahead with such a major
project, one that is likely to have long-range consequences for the College, for the County and
for the community, it is mandatory that an Environmental Impact Statement be prepared pursuant

to SEQR. The Respondents attempt to proceed by keeping the public in the dark should be

reversed, so that the light of public scrutiny can be shined upon this proposal.





58.  As stated above, Petitioners submit that the construction of the proposed project

" on the grounds of the North Campus of Erie Community College, requires the preparation of an

Environmental Impact Statement. The Negative Declaration filed by the Respondents for this

major action was arbitrary and capricious and was issued in dereliction of their responsibilities
pursuant to SEQR.

WHEREFORE, the Petitioners demand judgment annulling the Negative Declaration of
Environmental Impacts filed by the Respondents, enjoining the Respondents from taking any
steps in furtherance of the design, construction and development of a proposed Science,
Technology, Engineering and Math facility at the Amherst Campus of Erie Community College
until full compliance with the New York State Environmental Quality Review Act, declaring that
the proposed project requires the preparation of an Environmental Impact Statement, and for
such other and further relief as to the Court may seem just under the circumstances, including

attorneys' fees and the costs and disbursements of this action.

Dated: October 27, 2014 ? @A
i KD (S

RICHARD @, BERGER, ESQ. ~

email: rgb; ergerlaw.com

FRANCIS C. AMENDOLA, ESQ.
email: famandola@rgbergerlaw.com
Attorneys for the Petitioners

705 Brisbane Building

403 Main Street

Buffalo, New York 14203

Tel. (716) 852-8188

Fax (716) 852-0775
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YERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE )ss:

JOEL GIAMBRA
Sworn to before me this
ber,
Notary Ic FRETIK. HEME
Notary = .-+ =, Sia : York
My Commisman e .+ 422000

STATE OF NEW YORK )
COUNTY OF ERIE )ss:

JOSEPH GOLOMBEK, Jr., being duly sworn, deposes and says that deponent is one of the
Petitioners in the within proceeding; that deponent has read the foregoing PETITION and knows the
contents thereof; that the same is true to deponent’s own knowledge, except as to the matters therein
stated to be alleged on information and belief, and that as to those matters deponents believes it to be

JOSEPH GOLOMBEK, Jr.
Sworn to before me this
“day of Ogtober, 2014.
Lkt . [ Sen{ ~—
Notary Publi

RICHARD G. BERGER
PUBLIC, STATE OF NEW YORK
QUALIFIED IN ERIE COUNTY
COMMISSION EXPIRES FEB. 28, . 2Y/

STATE OF NEW YORK )
COUNTY OF ERIE )ss:

WILFRED TURNER, being duly sworn, deposes and says that deponent is one of the Petitioners in
the within proceeding, that deponent has read the foregoing PETITION and knows the contents

thereof; that the same is true to deponent’s own knowledge, except as to the matters therein stated to
be alleged on information and belief, and that as to those on%‘beﬁ?: it to be true.

XED TURNER
Sworn to before me this

2% d , 2014,
S ——

FRED K. HEINLE
Notary Public, State of Mo York
Qualified in Erie County Do [l
My Commission Expires October 314






