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COUNTY OF ERIE


MICHAEL A. SIRAGUSA
COUNTY ATIORNEY


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


MEMORANDUM


MICHELLE M. PARKER
FIRST A~SISTANTCOUNTY ArrORNEY


JEREMY C. TOTH.


SECOND ASSISTANT COUNTY A TIORNEY


TO:


FROM:


DATE:


RE:


Mr. Kroll:


Scott W. Kroll, Clerk, Erie County Legislature


Michelle M. Parker, First Assistant County Attorney


February 3,2014


Transmittal of New Claims Against Erie County


In accordance with the Resolution passed by the Erie County Legislature on June
25,1987 (Int. 13-14), attached please find 18 new claims brought against the County of Erie.
The claims are as follows:


Claim Name


Debra Tomasello v. County of Erie, et a1.
Michael Moore v. County of Erie
Ghazanfar Iqbal v. County of Erie
Mary Ballowe v. County of Erie
Rodney Harris v. Erie County Holding Center, et a1.
Estate of Samara Daniel v. County of Erie, et a1.
Mark Harwell v. Erie County Department of Social Services, et a1.
Robert Turner v. County of Erie
Lindsay Sisler v. County of Erie, et a1.
Nursen Guven v. Christopher Jacobs, County Clerk, et a1.
Ignatius Magnani v. County of Erie
Ricardo Oscar Martinzez v. County of Erie
Jennifer & Michael Thiebolt v. County of Erie, et a1.
Danielle L. Scharett v. County of Erie, et a1.
Mark Bratcher v. Erie County Sheriffs Office
Mark Bratcher v. County of Erie
Levi Smith v. County of Erie
Carl E. Norton, Sr. v. County of Erie, et a1.
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:Vlrc'lI,\ELA. StRAm s ...
ERIE CUU~TY A r roRNEY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTME~T OF LAW


January 6, 2014


MIC HELI E M. PARKER


FIRST A~~ISTANT C OUNTY ATTOR :\ EY


JERE'v1'r C. T OTH


SECOND AS SISTANT COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name :


Document Received:


Name of Claimant:


Claimant's attorney:


Ballowe. Mary v. County ofErie


Notice of Claim


Mary Ballowe
5497 George Drive
Hamburg, New York 14075


Aaron F. Glazer, Esq.
Gibson, McAskill & Crosby, LLP
69 Delaware Avenue, Suite 900
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


.7 I


B,~Lt.1! ArJJ_1L/ j 0..... / " 1.-1cU cl)
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Ene .


lJ5 r RA:- KU l\ S l REET. ROOM 1 63~. B u n :.\ IO. ;\lEW YORK J4102 - PHO:-:E: (7 16) H5~-2200- 1,/WW.H<IE,t ;OV







· . I,


STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


MARY BALLOWE,
5497 George Drive
Hamburg, New York 14075


Claimant,


vs.


COUNTY OF ERIE
92 Franklin Street
Buffalo, New York 14202


Respondent.


TO: Erie County Attorney's Office
95 Franklin Street - Room 1634
Buffalo, New York 14202


Erie County Clerk
92 Franklin Street
Buffalo, New York 14202


NOTICE OF CLAIM


PLEASE TAKE NOTICE, that Claimant hereby makes a claim against the COUNTY


OF ERIE and in support of said claim states the following:


1. The Claimant resides at 5497 George Drive, Hamburg, New York, 14075.


2. The attorneys for the Claimant are GIBSON, McASKILL & CROSBY, LLP, 69


Delaware Avenue, Suite 900, Buffalo, New York 14202.


3. The claims of Claimant are for: The negligence, carelessness and recklessness of


Respondent by creating and allowing a dangerous and defective condition to exist in the roadway


in front of 7821 Backcreek Road and for violations of various rules, regulations and laws of the


State of New York, County of Erie and Town of Boston, which are the proximate cause of







I
\ .


personal injuries to Claimant. Specifically, Respondent failed to maintain and properly repair


the road causing larger and more dangerous potholes in the roadway.


4. The claims arose in substance as follows: On October 19, 2013, Claimant,


MARY BALLOWE, was injured when she was lawfully walking on Backcreek Road in the


Town of Boston and was caused to trip and fall on/in a pot hole on a dangerous and defective


roadway owned and maintained by Respondent, COUNTY OF ERIE, New York. The pothole


was located almost directly in front of 7821 Backcreek road on the west side of the street and has


since been filled in with asphalt. Photos depicting the dangerous condition are attached as


Exhibit A.


5. As a result of the October 19, 2013 incident, Claimant, MARY BALLOWE,


sustained a fracture of her left ankle, together with other serious and permanent injuries to her


left ankle, medical expenses and loss of wages.


6. As a result of the aforesaid incident and resulting injuries, the Claimant claims


damages against the COUNTY OF ERIE in an amount in excess of the jurisdictional limits of all


lower courts.


WHEREFORE, the Claimant requests that the COUNTY OF ERIE honor and pay the


claims on behalf of the Claimant in excess of the jurisdictional limit.


Dated: Buffalo, New York
December 23, 2013


Aaron F. Glazer, Esq.
Attorneys for Claimant
69 Delaware Ave., Suite 900
Buffalo, New York 14202
Telephone: (716) 856-4200


GIBSON, McASKILL & CROSBY, LLP


---- 'r: 7~_. ~ --


~. ~- --


By:


2
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EXHIBIT A
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\ 11c:rIAFL A, SI RAGl. SA


ERIE C OU:-ITY ATIORNEY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


January 29, 2014


M ICHELLE M. PARKER


FI RST A ~~ I~TA1'oT C OUNTY A IT OR 1'o EY


Ji: REMY C. To rH


SECOND ASS IST,\NT COUNTY AlTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Bratcher, Mark v. Erie County Sheriffs
Office


Notice of Claim


Mark Bratcher
162 Choate Avenue
Buffalo, New York 14221


Charles S. Desmond, II, Esq.
Gibson, McAskill & Crosby, LLP
69 Delaware Avenue, Suite 900
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene.


By: (Jy.~lJo//~
Michelle M. Parker
First Assistant County Attorney


')5 FR.\Ma.JNSIREET, ROOM 1634, S UI !'.\! o. .\JEW Y ORK 14202 - PHONI,: (716) ~5 K -2 :? ()() - WW\'V.ERIE.GOV
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


MARK BRATCHER
162 Choate Avenue
Buffalo, New York 14221,


Claimant,


vs.


ERIE COUNTY SHERIFF'S DEPARTMENT
10 Delaware Avenue
Buffalo, New York 14202,


Respondent.


TO: ERIE COUNTY SHERIFF'S DEPARTMENT
10 Delaware Avenue
Buffalo, New York 14202


NOTICE OF CLAIM


PLEASE TAKE NOTICE that MARK BRATCHER as claimant, hereby makes a claim


against the ERIE COUNTY SHERIFF'S DEPARTMENT, and in support of such claim states


the following :


1. The name and post office address of the Claimant IS as follows: MARK


BRATCHER, 162 Choate Avenue, Buffalo, New York 14221.


2. The attorneys for the Claimant are: Gibson, McAskill & Crosby, 69 Delaware


Avenue, Suite 900, Buffalo, New York 14202.


3. The claims of Claimant are for: The negligence, carelessness, and recklessness of


Respondent, ERIE COUNTY SHERIFF'S DEPARTMENT. Further, it will be alleged that


Respondent failed to adequately staff and provide adequate security at Ralph Wilson Stadium on


November 17, 2013. Further, Respondent failed to provide security in the concourse and







,..


entranceway to the seating area at the stadium. Further, Respondent failed to stop, warn, or


prevent fans from sliding down the railing and causing injuries to other fans at the stadium.


4. The facts and circumstances of this claim are as follows: that on November 17,


2013, while Claimant was a fan at Ralph Wilson Stadium, a fan in the upper level was


continuously sliding down a railing along the side of the seating area. On the fan's fifth attempt


sliding down the rail, he lost his balance and fell onto Claimant's head, neck, back and shoulders


in the seating level below. Photographs of the area where the incident occurred and the fan


falling are attached. As a result of being fallen on, Claimant sustained a closed head injury,


cervical and lumbar injuries and shoulder injuries.


5. As a result of the aforesaid incident, the Claimant claims damages against the


ERIE COUNTY SHERIFF'S DEPARTMENT for part of future pain and suffering, loss of


enjoyment of life, past and future lost wages and past and future wages, past and future medical


bills and the per moment effect of his injuries, in an amount in excess of the jurisdictional limits


of all lower courts.


WHEREFORE, the Claimant, MARK BRATCHER respectfully requests that the ERIE


COUNTY SHERIFF'S DEPARTMENT honor and pay the claims on behalf of the Claimant as


set forth in paragraph 5 herein.


Dated: January 21,2014
Buffalo, New York


GIBSON, McASKILL & CROSBY, LLP
I


\;~


By: ' '>... /
Charles S. Desmond, II, Esq.
Attorneys for Claimant
69 Delaware Avenue, Suite 900
Buffalo, New York 14202
Telephone: (716) 856-4200


- 2 -







STATE OF NEW YORK )


COUNTY OF ERIE )
SS.:


VERIFICATION


CHARLES S. DESMOND, II, being duly sworn, deposes and says that he is a member of


Gibson, McAskill & Crosby, LLP, attorneys for the claimant, MARK BRATCHER, herein; that


he has read the foregoing Notice of Claim and knows the contents thereof; that the same is true


to deponent's own knowledge, except as to the matters therein stated to be alleged upon


information and belief, and that as to those, deponent believes same to be true.


The sources of deponent's information and the grounds for his belief are reports and


correspondence from representatives of the claimant presently in the file of this case in


deponent's office.


CHARLES S. DESMOND, II


Sworn to before me this
apt day of January, 2014.


<JIlt:ld 9r1 ar;-e. it
Notary Public


SHARON A. YEll
Notary Pub lic Stp.le of New York


Qualified in Erie County
My Commission Expj ~es : Nov. 25, 20..1:'


- 3 -
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\ lICII" FL A. S rR,\Gl 'SA


ERIEC()U~TY ATTOR,'IIEY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll :


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


D E PA RTM E N T OF LAW


January 29,2014


, '(1
\,


M ICHELLE M . P,\R KF.R


F R~T A SSISTA J>;T C n UNTY A TTORNEY


JEREM'! C. TOTH


SECOND ASS ISTANT COUNTY A nORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the follow ing:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Bratcher, Mark v. County of Erie


Notice of Claim


Mark Bratcher
162 Choate Avenue
Buffalo, New York 14221


Charles S. Desmond, II
Gibson, McAskill & Crosby, LLP
69 Delaware Avenue, Suite 900
Buffalo, New York 14202


Should you have any questions, please call .


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene .


By: J1Yt'~~k
Michelle M. Parker
First Assistant County Attorney


<)5 FRA='l Kl.IS SIxr.rr, RO OM 1634, B lJH-A[ O. :"JF:W YORK 14202 - PHONI,: (7 1()) R5X-2200 - WWW.ERIE.( iOV
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


MARK BRATCHER
162 Choate Avenue
Buffalo, New York 14221,


Claimant,


vs.


ERIE COUNTY
95 Franklin Street
Buffalo, New York 14202,


Respondent.


TO: ERIE COUNTY
95 Franklin Street
Buffalo, New York 14202


NOTICE OF CLAIM


PLEASE TAKE NOTICE that MARK BRATCHER as claimant, hereby makes a claim


against the ERIE COUNTY, and in support of such claim states the following:


1. The name and post office address of the Claimant is as follows: MARK


BRATCHER, 162 Choate Avenue, Buffalo, New York 14221.


2. The attorneys for the Claimant are: Gibson, McAskill & Crosby, 69 Delaware


Avenue, Suite 900, Buffalo, New York 14202.


3. The claims of Claimant are for: The negligence, carelessness, and recklessness of


Respondent, ERIE COUNTY. Further, it will be alleged that Respondent failed to adequately


staff and supervise security at Ralph Wilson Stadium, and to hire and contract for reasonable and


adequate security companies on November 17,2013. Further, Respondent failed to require that







security companies require staffing and security in the concourse and entranceway to the seating


area at the stadium at all times. Further, Respondent failed to stop, warn, or prevent fans from


sliding down the railing and causing injuries to other fans in the stadium.


4. The facts and circumstances of this claim are as follows: that on November 17,


2013, while Claimant was a fan at Ralph Wilson Stadium, a fan in the upper level was


continuously sliding down a railing along the side of the seating area. On the fan's fifth attempt


sliding down the rail, he lost his balance and fell onto Claimant's head, neck, back and shoulders


in the seating level below. Photographs of the area where the incident occurred and the fan


falling are attached. As a result of being fallen on, Claimant sustained a closed head injury,


cervical and lumbar injuries and shoulder injuries.


5. As a result of the aforesaid incident, the Claimant claims damages against ERIE


COUNTY for part of future pain and suffering, loss of enjoyment of life, past and future lost


wages and past and future wages, past and future medical bills and the per moment effect of his


injuries, in an amount in excess of the jurisdictional limits of all lower courts.


WHEREFORE, the Claimant, MARK BRATCHER respectfully requests that ERIE


COUNTY honor and pay the claims on behalf ofthe Claimant as set forth in paragraph 5 herein.


Dated: January 21, 2014
Buffalo, New York


GIBSON, McASKILL & CROSBY, LLP


By: _


Charles S. Desmond, II, Esq.
Attorneys/ or Claimant
69 Delaware Avenue, Suite 900
Butfalo, New York 14202
Telephone: (716) 856-4200


- 2 -
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STATE OF NEW YORK )


COUNTY OF ERIE )
SS.:


VERIFICATION


CHARLES S. DESMOND, II, being duly sworn, deposes and says that he is a member of


Gibson, McAskill & Crosby, LLP, attorneys for the claimant, MARK BRATCHER, herein; that


he has read the foregoing Notice of Claim and knows the contents thereof; that the same is true


to deponent's own knowledge, except as to the matters therein stated to be alleged upon


information and belief, and that as to those, deponent believes same to be true.


The sources of deponent's information and the grounds for his belief are reports and


correspondence from representatives of the claimant presently in the file of this case in


deponent's office.


CHARLES S. DBSifOND, II


Sworn to before me this
~ day of January, 2014.


~. "> tl·i 'frI7 (} 1j.L!.I
Notary Public ,


SHARON A. YELL
Notary Pub lic Sf. cits of New York


CLJillifj,·,;j i'l f~ie Ci)lJn: v II-I
My Commission E xpi~r·s : Nov. 25, 20-1-


·3 -
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M lnJ.\l: L A. SIR.\GUS,\


ERIE COl;/I,TY AnORNE\'


Mr . Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll :


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPA RT M E :--JT OF LAW


January 6, 2014


(0


M ICHELLE M. PARKER
FIR~T A 5!>JSTANT COCNTY ATTORNEY


JERE\1Y C. T OTH


SECONDA SSISTANT COUf\<T Y ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie , enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Daniel, Samara, Estate oj, by Joseph P.
Daniel, Individually and as
Administrator, v. Erie County Medical
Center Corporation and County ofErie


Notice of Claim


Joseph P. Daniel
3146 Stieg Road
North Tonawanda, New York 14120


Kenneth A. Szyszkowski
Andrews, Bernstein & Maranto, LLP
420 Franklin Street
Buffalo, New York 14202


Should you have any questions, please call .


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


By:4~U~~J?J-Jd-LdJ
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Ene.


LJ5 FRM l l' l.I:-.1 SI Rf.El , Rej()V1 1634. 8 1a ....\ 1.0. NE\\ YORK 14202 - PtlON!:: (7161R5X·2200 - \\ WW.f:RIE.(XIV







SUPREME COURT: ERIE COUNTY


11
i I
II STATE OF NEW YORK


I


JOSEPH P. DANIEL individually, and
JOSEPH P. DANIEL as Administrator of the Estate of
SAMARA L. DANIEL
3146 Stieg Road
North Tonawanda, New York 14120,


Claimant NOTICE OF CLAIM


-vs-


ERIE COUNTY MEDICAL CENTER CORPORATION
462 Grider Street
Buffalo, New York 14215


COUNTY OF ERIE
Department of Law
95 Franklin Street, Room 1634
Buffalo, New York 14202


Respondents


1.


2.


3146 Stieg Road, North Tonawanda, New York 14120.


CORPORATION, and COUNTY OF ERIE, and in support of said claim states the following:


I
PLEASE TAKE NOTICE, that the claimant, JOSEPH P. DANIEL individually, an,


JOSEPH P. DANIEL as Administrator of the Estate of SAMARA L. DANIEL (decedent), has


and hereby intends to file a claim against the ERIE COUNTY MEDICAL CENTEJ
I


I
I


I
i


The Post Office address of the claimant, JOSEPH P. DANIEL individually, and I
i
I


JOSEPH P. DANIEL as Administrator of the Estate of SAMARA L. DANIEL (decedent), is !
i
I
i
I


I
!


The attorneys for the claimant are, Andrews, Bernstein, Maranto & Nicotra,


PLLC, 420 Franklin Street, Buffalo, New York 14202.







.'
3".' The claim arose as follows: On or about September 28,2013, decedent, Samara


L. Daniel was admitted to the Erie County Medical Center, located at 462 Grider Street,


Buffalo, New York, due to an intentional overdose of prescription medication. While admitted


to the Erie County Medical Center, 1:1 observation was ordered and conducted for her safety.


The 1:1 observation was conducted from the time of decedent, Samara L. Daniel's admission to


the Erie County Medical Center on September 28,2013, through September 30,2013, when she


was discharged. On or about October 1,2013, decedent, Samara L. Daniel, was again admitted


to the Erie County Medical Center, for psychiatric evaluation due to depression and self-


injurious behavior. On October 3, 2013, while confined to the 11 th floor of the Erie County


Medical Center, Samara L. Daniel committed suicide by hanging herself.


4. Upon information and belief, after admission to the Erie County Medical Center


on October l, 2013, Ms. Daniel was put on an observation schedule that required physical


checks by agents, servants, and/or employees of the Erie County Medical Center, every 15


minutes.


5. Upon information and belief, the incident herein described and the resultant


injuries and damages sustained were caused as a result of the negligence, carelessness and


recklessness on the part of the agents, servants, and/or employees of the Erie County Medical


Center. Such acts include, but are not limited to:


a)


II
b)


c)
II
II
I'
'I d)


I',I
'1 e)!!


I
!


i
j


I
I
i
I
I


i
I
!


,l


; i


Failure to establish a proper observation schedule for decedent, Samara
L. Daniel;
Failure to provide 1:1 observation of decedent, Samara L. Daniel;
Failure to perform regularly scheduled and ordered fifteen (15) minute
checks on decedent, Samara L. Daniel;
Failure to properly assess the severity of decedent, Samara L. Daniel's,..
condition, and treat her accordingly; and/or
Failure to prevent decedent, Samara L. Daniel, from obtaining access to
items that could be used by her to harm herself.







including, without limitation, death, and economic loss.


I
I


The claim of JOSEPH P. DANIEL as Administratorof the Estate of SAMARA I
I


6.


I­


'IjII' L. DANIEL, is for wrongful death, medical malpractice, personal injuries, pain and suffering,


I


7. Claimant, JOSEPH P. DANIEL individually, has a derivative claim for the loss


of society, services, and companionship of decedent, SAMARA L. DANIEL, as well as,


psychological injuries, including but not limited to depression, anxiety, loss of enjoyment of


life, and emotional and psychological pain and suffering, as well as economic loss.


WHEREFORE, claimant, JOSEPH P. DANIEL individually, and JOSEPH P. DANIEL


as Administrator of the Estate of SAMARA L. DANIEL, requests that the ERIE COUNTY


MEDICAL CENTER CORPORATION, and COUNTY OF ERIE, compensates them for their


injures.


DATED: Buffalo, New York
December 27,2013


I'd
I
i


!
I
;


I,
I


Kenneth A. ~ szkowski, Esq.
ANDREWS, ERNSTEIN & MARANTO, LLP


I


Attorneys or Claimants
Office and Post Office Address
420 Franklin Street
Buffalo, New York 14202
Telephone: (716) 842-2200


I
I
I
i
!
i
!
:
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. . .


VERIFICATION


STATE OF NEW YORK


I
i
I


COUNTY OF ERIE


CITY OF BUFFALO


ss.


HANNAH M. HULL ,...,..
01 PublIC,State 01New Yotte J'--


N ~ualilled In ErIecounty 20 . ..
My commIsSion expiresOctober 24.


JOSEPH P. DANIEL individually, and JOSEPH P. DANIEL as Administrator of the


Estate of SAMARA L. DANIEL, being duly sworn, deposes and says: I am the claimant above


named; I have read the foregoing Notice of Claim in this action and know the contents thereof;


that the same is true to my own knowledge, except as to the matters therein stated to be alleged


on information and belief, and that as to those matters, I believe them to be true.


il ~ Vfi..-I, Sworn to before me this 1.,..- {
, I!.II day ofDecember, 2013


~uJL
Notary Public








:\IICl L<\EI. A. SIRAGt SA


ERIE COUNTY A rrORNEY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


D E PA RTMEN T OF LAW


January 14,2014


M ICHELL E M. PARKER


r lRST AS~ISTANT C OUNTY A rrORNEY


JEREM Y C. TOTH


SECOND A SSISTANT COUNTY A rrORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie , enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Guven, Nursen v. Kimberly Dowd and
Christopher Jacobs, County Clerk


Order to Show Cause


Nursen Guven


Parick M. Balkin, Esq.
Jackson & Balkin
One Washington Hunt Manor
365 Market Street , P.O. Box 468
Lockport, New York 14094


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


.r>.


~~NLtL,JfL JJ-u( b L( )
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Ene.


1)5 FR;\ N U N S rRH r. R OOM 1634. 131.;1-1',\1 1) . ~hW YORK 14 102 - PHONE: (7 16) X5X-22(J() - WWW. ERIE.fiOV







NY-sl:~P~iJ~C. NO. 8. -F.


PRESENT: HON. ,IFRFUlAH J.MoB!ARTV DI
SUPRBMB COURT JUSTICB .


STATE OFNEW YORK . \
COUNTY OFERJB : SUPREME COURT


NURSEN GUVENfka
'NURSEN GERMANN


~i


INDEX NO. 804426/2013


RECEI~D NYSCEF: 12/27/2013


At a termofthe Supreme
Court of theStateof New
Yolk,HeldIn andfor the .
County ofBRIBat Buffalo"
NewYorkonDecembcr~
2013


·Petitioner,


.-VI- '


KIMBERLY DOWD. and
, CHRISl'OPHER JACOBS Inhis capacityas


ERIE COUNTY CLERK Respo~ents.


ORDER TO SHOW CAUSE


:! got/V ?,(p/~t3


IndexNo.


November 1,2013and upon all papelll filed herein, it ish~by,


~pon reading andfiUng the llI1IleXed Petition ofNursenGuve.n. verified on


,
ORDERED, that,the Respondents, KiMBERLYDOWD ,and Cbrlstophc:r.Jss:obs


in hiscapacity as .ERJBCOUNTY CLERK, show causeat a Termof theSupreme Court,
8.S ~\A.~ 0..4 f\Ve,


E~ COunty, to beheldat theERlB CountY (:ourthouseA Part.J.5...., Bu1falo, NY on


'the~ day 0([~1Io/'i~. 2011. at~ a.m./p;M. inthe~noon of thatday ~ as


'soonthereafter as counsel canbe heardwhy an:-Order shquld not be granteddirectiJiS:


I
I







, .


•
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...- ..,------'---


• . ,. .... ' .. fill-


--... - ..__._- ... .:..


., '. __ '__'_, ' :11. .....-. ..
! -'- -~..;.:r.. ~


.I ~ ....."


rec«d fromthe lienof1hcmortgage madeby Andrew R. Germann8Dd


NursenO.Oemlann (Nursen Ouven) as Mortgagors to ChadesS. Dowd


andKimberly A. Dowd as MortgBgee3 datedandrecorded In theEric


County Clerk'sOfficeonMarcl130'b, 2007 at Liber 13343 ofMortgages


page12Sl.whlchmortgBge and thebond or obligation Itwas secures were


tra.osfmed by operation of lawto the Defendant Kimberly A. Dowdas the


survivor of thoaforesaid morlgagees (the annexed Petitionsetsforththe


exact premises covered by thelienof said mortgage), and direcling the


ClerkolEric County,in whose office themortgage has beenrecorded IS


.. ' - _._........ - --_._- :.--._' . "


. ; ~ ..-" .~ .-


aforesaid, 10markthesameuponhisrecords as released as 10theaforesaid


pmel(s), andfurther ordcrlng or directin~ thatthe deblorotherobligation


secured bythemortgage bereduced to zeroor inan amountafto besetby


the court, thatI~ the amount leDdered uPon condition that theAidsumbe


paidto theClerkof ErieCounty. NewYork, the county wherethe


premises are Jituate, thesaidCleric: beingtheofficCll" specified by Jaw to


holdcourtfundsand moneys ~eposited Incourt,far thepurpose ofpaying


saidsum OVCll" to the holderohald mortgage, " ~Nc:r:·fi ~fi.i-~' "r/


". .~~P9i.~ii;ii;tei~i~~?\'U~\i01\'l'i CPLIl.'~~o;Q?a1l -h>~L
.;6~ ClerkofErIeCounty 8Dd upo~ saidKimberly A.'Dowd.by delivering to


andleaving v?tbeachofthem a copyof saidPetitionandOrderto Show
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STATEOJ'NEW YORK
COUNTY 01 ERIE I SUPREMECOURT


NURSENG1JVEN fka
NURSEN GERMANN
6549RoyalParkway North
Lockport,NY14094


Petitioner,


-VI-


KIMBERLYA. DOWD
75LlndaDDrive,Depew NY14043, snd


CHRISTOPHER JACOBSInhis capacitys.
ERIE COllNTY CLERK
92Il'rankilD Street
Bufl'aIo NY14202


Respondenfl.


INDEX NO. 804426/2013


RECEIVED NYSCEF: 1 2 / 1 6 /2 0 1 ~


PETITIONFOR RELEASE
OIl'LIEN01 MORTGAGE
OF RECORD


IndexNo.


TOTHESuPRBMECOURT OFTHESTATE OFNEWYORK
COUNTY OFERIE:


ThePetitionofNurscn Guven, tkaNurscnO. Germann respectfully showsto thoCourt:


I. ThePetitioner heRlin residesat 6549RoyalParkway N. Lockport, NowYork. .


Sheis thosoloowneroltho realpropertycommonly known as 425French Road,


Depew NewYolk. ThIs Iscommercial property that wasllm'iouslyownedby the


Petitioner IJI1d herex-husband. Petitioner purchased thoex-husband's interest in


saidproperty fromhis bankruptcy cstaIc.


2. ThoRespondent Kimberly A. Dowdis an indivldualmdthesorvivor of the


holders oftheMortgage"hereinafter refcaed to. She~des at 7SUndan Drive,


DepewNY 14043.


3. ThoRespondent Christopher JacobsIsthe Clerkof ErioCountyhasan officeat


92FranklinStreet,Buffalo NY 14202.







, .


4. Petitioner is theownarIn feesimpleof425FrenchRoad, DepewNew Yark


whichhas a legaldescription as follows, all situato In the CountyofErio:


AD!hatImt orparcelof /IIId llIuate In theVIIIago ofDepew, TownofChccktowap, COIlIIly ofEriemd


StaleofN", Yorlr, belqput ofLotNo.69,Township I I. Range 7 of theHol1aDd LlIldCompany's


Survey,desorlbed as follCl\VS:


BegiDJIIDgat. point In IbeSoulberly Une ofFrlnch RDad dIsIaDt 100.00feel westerly of. SlOne monument


at lbelnlersecl!oD oflbo westerly lineofTnnslt Rold withthO IOUlberIy lineafFrcnehRllId, whlcJi point


Ii thenortheast comerof landconwyed ioCharles So Dowd bylleed~rdcd 111 Jlblll' J0474 ofDeeds lit


PIIP J03;Ibencuoutherlyparallelwiththewesterly lineof'l'nmlltRoadIDchlongthe DlIIIer1y lineof laUl


DOWl! IIldIIIextension thereof232.6O feeltoa point 1D.Ibc IOUtherIy llDo oflandaconvo)"d toCJarless.
Dom!andKImberly A.Dcnvd, hiswfleby deedrecorded Ink 10894 of DeedsatJIlI&O J27; thence


westerly IIIdaJong theloutherlyUna ofsaidCharles S.ud Xfmberly A. Dom!433.00 feetto !be


soulhwcsl comerof said Ianda; theoea nortbcdyalongthawatcrly lineofSllldlands80.00foetto /he


nriwoal comerofsaidI~ thllllCC easterly alongtbe northem IIna of laid IandJ 338.00foetto /he


southwest comer of IBid landconvoyed to Charles S.Dowel bycIccd recorded InLlber10474 ofDeediIt


pap 103:til_northerly parallct wItb thoWeBterly lineofTransIt Road and a10Dg saidwest Jlne of


Charles So D019d by Iasl afo1'emCDlioned deed 152.601I:et toapo~l In thaloulherlylineofFnnch Road


wblch polnllathanorthwest comerof nId land convoyed to Charles S.Dowdthoncc easterly liangthe


southerly IlnaofFrene:h Road95.00feet to thopoint IIldplaceofbeginnIng.


S. Theabovedcsc:ribed premises IR subjecttoamortgage as follows: Mortgage


made by AndrewR. GennIllU1 andNurscn G.Oennann (now Nw:sen Guvon) to


Charles S. Dowdand KimberlyA. Dowd or thesurvivorof themdated March 30,


2007andrecorded in the Officeofthc saidClerkof Erie Co1lllty in uoer 13343


of Mortgages at page1251.(attacbed as Exhibit A).


6. Thesaidpremises consists of a commerclal building usedas a restaurant barand


contiguousva~t land.Theafuresaid property Isundera contract of saleat the


present timebetween Petitioner and a third party.







..


7. Tho'surviviDg Mortgagl!c Kimberly A. Dowd has refused to provide 8 payoff


figurealthough said figuresM:re requested from hercounsel of records in varioiJil


proceedings that predatethispetitllllL(&bibit B).


8. Alsofor unknown reasons onor aboutDecember 1,2012thoRespondent


Kimberly A. Dowdput loeb onthoPetitioner's building at 425FrenCh Road,


DepewNYandrefused to allowre-entry to theOWDel8 afthe bulldJn& hI.c1udlng


thePetitionerNursen Cuvcn. Myattcmeycalled~ 'wrote theRespondent's


attmncy andwamcd thatRespondent Dowd'sactions 'were creating damages. For


unknown reasons when Petitioner attempted to re-enter thepremises. tho


Respondent Dowdandher agents threatened andprevented Petitioner's re-entry.


Upon information~ be1leftbe Respondent Dowd was lying and telling the


Depew PonceDepartment thatshe was theowneroftheproperty. (secattached


Bxhfblt C).


9•. UponInformation and beliefthcRespondent Dowd Intended to "reclaim" the


property without following anyforeclosure process prescribed byNewYorkState


RealProperty Actions andProcccdlngs Law.


10. Upon Information andbene!,saidactions ofRespondent Dowel led theother


owner of tho propcrty at thetime, myox-husband, Andrew Germann to filea


Chapter 7 bankruptcy onor abaat JallUlll')' 16,2013.
. . .


11. TheRespondent Dowd's actions precluded thePetitioner fromre-cntcring the


business forapproximately 5 ~months ftomDccember 1,2012 untilMay15,


2013. This shut off the lni:ome stream from thepropertyfor thisperIod oftime.







..


UponfnCormation and belief!hisincome stream loasfarexceeded anymortgage


balance dueto theRespondent Dowd.


12.Dmins theperiod of timethatRespondent Dowdretained exclusive controlofthc.
moresllfd proptlty sheallowed theheatto be turned off Inthe building causing


waterllnes to lUpturc InthopropcrtfCll ceiling. n has been estimated by


Respondant Dowdthat the amount of damages Is$20,000.00.


13.Thereare significant ClIXes owed on theproperty toErIcCounty and other taxing


authorities. The Respondent Dowd'sfailure to provide a payoffflgureand her


actlons,aforesaid have placed the PetitIoner In thepositlon of losinganyequity


that shehasin thepropertyto a ClIX foreclosure. 1seek thisreliefby Orderto


ShowCause pursuant to RPAPL sec.1921 ct.al.BS Ihave a readywillingand able ·


buyerand I needinunedJate relief.


WHEREFORB, yourpetitionerpraysfor anordertoshowcausewhyan order


shouldnot bemade by theCourtrel~g ofrecord fromthelienof the aforesaid


mortgage theplII'CCl described herein anddirecting theEricCounty Clerk,In


whose officethe mortga$o has beenrecorded as aforesaid, to markthe samelipan


hisrecords as released as theparcel of landaforesaid Insaid order,andfurther


ordering and directing that thedebtorotherobligatIon sccu'redby themortgage


bereduced as aforesaid, or thatthecourtset an amount thatmaybe paid intothe


court, to seearethereleaseoilhe mortgage of record toallowthe saleoflbe


aforementioned property andtohavetheClerkof thoCounty of Erieholdsaid


fundsdeposited untilfurtherorderof thisCourtfor the benefit of theRespondent







· .


Dowd or thePetitionerherein, and such othll1' and fiJrthcr rellofas to theCourt


mayseomjustandequitable in thepremises.


Dated:Lockport,NY
December 8,2013


Stateof New York, Countyof NIagara


/JJgr.~
OUVBNflca


NURSEN O.OERMANN


Onthe 8th dayof December Inthe year2013 before me,the uncjerslsned, B notarypublic Inand
forsaidstate, personally appearedNursen Guven, fka Nursen G. Germann personally known to
meor proved to meon the basisofsatisfactory evidence to be the IndlVldual(s) whosename(s)
Is(are)subsulbedto thewithin Instrument andacknowledlllUlt e that he/she/theyexecuted
thesameInhl5/her/thelr capaclty~es), andthat byhls/JIeriihelr sf ature s)on the Instrument,
the IndMdual(s), or the personuponbehalfofwhl t';e1ndlvl al(ijact , executed the .
Instrument. ~


• • 'I. . .....:JA


.... .... ....._._- _._ - --_._.--_- _ _,._- , _---- --_._ _-.-- __ ,--..--- ..- ..
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GERMANN ANDREW R
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RlcorCflnll Flea: Conlld.ratlonAmount: S168,ODO.00
RECORDING
COECOUNlY
BASIC
SONYMA
ADOl
COE STATE GENERAl
COESTATERM


$38.00
1.00


5840.00
$420.00
1420.00
$14.25


$4.76


BASIC
SONYMA


ADOL
NFTAMT


TRANSFER
NFTAn


$840.00


'420.00
$420.00


So.oo
10.00
So.oo


Totll: $1,738.00
STATeOFNEW YORK
ERIE COUNTY CLfRK'SOFFICE


WAANlHG. THIS SHEET CONSnTUTES THEClERK'S
ENDORSEMENT, REQUIREO 8'1llEcnONS 311&31...
(51 OFntl! REAL PROPERTY LAWOFTHI!STATI!OF
NEWYORK. DONOTDETACH. THIS 18NOTA BILL.


Oavlcl J. &wilts
County Clm
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Tlll8I1ORTGAal fIAIlUNAPPROVU IYTHllAltAlSOClA1JOAI0J 1.11COUHrt
If '1IlICO_NHP TIUlT NIY'1__alii TIll


_TlIAlIe CGIIIIllI.TIIS/lI1!IlA'mlll/lllYllI'OlIl!1_


MORTGAGE
WORDS USID OFTlIIlIN THIS·OOCUMI!IlT. 3
CAl "M.r1gIa-"-lIllI_""lIIllI:IIlIdAl ".reb 0 . • 2007 ...beaJlod\l\ ."MO'-41G' ·
(1)0 ....."..... _ And..." I. Satmlna irid rillit,iK li•. Gitiiiftft


..............b.CIIIId"'~ IIllfIONlaln IitfII1Tor"IN' 1lolr-'llddlul,,:he p._,
-'11IftIIn ClIIIerMH lINd h IIIfI ,nr.N5f'v." tt't" '-Ifk•ocr , ' ICa!.


leI "!la1.llllId.-- Cbttl!! S. G5!11 ~ Ja e-'_~ Dad· _ .
or~~_1hII MorIpgllly1rInIIIf ... beCIDH 'HoleKOidtr: NalIHoJdtI'Iladt..1 " __


75 Llndan DrfYI. DlplW. New Yart 14043 .
101 "K.'" -lMIIOIUlQntdllyllollawltlllfil.1Id Hlrea I 2007 ... beCIlItf 1111 "Noll"


TllIHofIrtflllll'rH.... Ho!dIr On. Hunana ,ixtt·elght tllauund _/
DoIanll.!S.'-!Ia~ .00 IJll...tlIItNI.llII.. pnlI'IllHdlll,.,.... allll .. r... ~__7"_


'Apr l l l __ •
lEI "PloJllllr"- TlIepoplltJlhIIlI_~b .... '!IhIIIIdlonCllllad "llIICJ!pCIllnolL'II"'_'1l""''''o


Cllldllle~'


:L IOMOWIR't TRAHSPZR TOHOTE HOlDI!R 01'RlCIKT. IN Tlla I'RDnm.
Ih"""IIlOIlOIlIOIlleProplI!l'lO Hoc. Hdofotlubjtcllo IMItmI. oIl1llt"'01"'111. 1y11gnlftg Il1o........;0;.


I1m gMngHolIH5!Idw IIItllg/lll can\l1nId hlhll Mortg""IIIdolIO IIlorfgllli l1li 1MIaw....l 10 ilia" ""Ottl
.......holcl OIllllgagd. 01\/Ill ptopeny. 1....doIngWI 10 ptaflOl t.IolI HoIHt lroIIl pOll.10_ milor 5" 'n. I
IlfBj\a:
tAl PayIGl1IIIlMllIl!I1IIII1an II.-HllilI.. undlt lhll/al1;
llll PIl'.IIII!l~IlIYIIIlGIIl)ItIllllNallHddetl\'ll'flldvataW*"Mcr1gageb",*Cl illI """. oI;roo.


P~1l1111ld Noll Hold rIgIlIIlrIlIl. PrajlII!l': ....
ICl 1CnP1IIJ_,..." IIIlIIgII_undItIfsMOtlpge.


). OISCllIPTlClHOI'TIll!PROP!RTY. .
18"" HoII~ Ilg/IIIIn lilt P,oJolly_.Rr!btd InAIhtaIlI!! Iltlol!; •
(AI TllIP.o;ir!ytddt..III'4U·'rtnch Roadl DlplW I NY 14043 • "PrapI/l)'Aa.' •


TIllI """",,,II In ErIe C«Illy. nhu1ftI_;ltQtl a ....
•• Dr the survivor ., th,~.


Leg.' DeserfPtlan.Sehedul. A.lttlCh.d bar,ta







, .
Ii' AllRlIMI!KT8 ABOUT COND!MHATIOH QII TN! PROPERTY.


' , I ••• CAl - ""AlPiig-.rpioiilllVag1lly~flIItiIIfllf"lJnilllddllfll.'1I.1IlIa'NIl'" _damnadan... tgla lD-" _ .. .. .
NlIllt HoIdII myrfght(l) IIIpracHlIa Iid -a lit cIIknIfar.....~ hnlarcIeIM.uon 01"'"
a-.un'" l81dnO oI "'PftlpIlflo; end(ll)1D ptDC8II!s ~om , nI. 011/1I "'apedy 1hII1I1lI1dI1II avold
Cll/ldaIlllIalf Mol tllGI. ptoned&wi!IIIPIkf IIINaIl HaIIIIt, •


till hi 01lIIIPropIItflf lIIuln.II. prc_IIIl\" IlIvtldbMCl.cll rna..U.IICM III HlIl1I /WIoIrr IMldw
Ihe_MIl tlIAIcr!QIcIL If..,oflhlp-..:Isl.".. WIllNIlII1IlI_toNollHcIder ....
bJu.t1 ~~ ... bep8llllolllL .l.III'-u NollHcldIIJIld I.gro. cUIawlIoIrl
\OlIIInIIo r ctdr.parta1!1l1 Pnlpcttyllllilen.III IO\llUlIIIIllIi 1_10 HolIHold.,~ IlIIIdIoJd lWfIl711II --___ot..-en ~1l711l11c11ooohe1lJcllan: Ol"'~ IIl1CIIIlI 0/"" ...... ~
hfn IIlI ....... cfMdId Ilr(IJ IIlJ'* Il\IIIIJI ...oIlbe PnIperIy IrllnltlIIaIIly bJ(oM tile IIktlg. TIll
,....",.,'" lhI proceIdIwi be pIld III ..


(e) 11....... 11II Prcporft.lit If Ide_n-.wtlltllIttr po) _ • ncttehnl NollHcIdu118"""1IIIl.
~ III1hIIrIYha alInd Dmue • l'JIlMlllot11I_.dJhr lOtcfMIIQu,Hell HelderIIa IhI
&C!lclltt III~plIlmIllI .... llI ....dlIht fllI dIIIlIQItJIllICllIId1hI..-IdL Holet!oId'W'1'IlIl' 11M
_1hI..-aft til lJlld'Cll'I8IlDra110I'nIpJllJIItNCla l/llI...". tecurlll. lilt ~{:IOIdry llc1Cd we
btgn whtn...nollcIlI gJwn,


(OJ If..,1lfllCJOIb.. unIIl6l1l11c11lhJ 8IIlCIUIII 01 prh:IptI "'*"1_10Hole HoIdtr uadarII. Holor,~ ­
wiI nal"., lie dUt dtt8 lit clIl1ll1' IhI tnlCuIlIof.., InslI6nJI1I PIJIII8'lI clu. uadar lilt Nola01 I/lfI
Martgaga. HowevIt, NaIlHddcrIIIldI mlfIQIeI Inwrl&lg1ll111co. doIaytarclulnaea.


u, NOTICES IU!QU1RID UNDeR THIS MORTIJAOI!.
~nal1clIlhtIlIIIlIIbe gMn.IoIIMIlIlder IIlb McIlgIgaIIIldlOt p&rpCSU IIIlerWl1 01pr-.1'1..,!credoIurt


ptClCmllng III ginn II)' IIIIIIng I II)' 1inI.m..... or~-"llD 11IItlllll PIllJlIII1Addr.a (or
aVW , IIItd \'I1'IrIgrIp/I I(B)of INs MaIt;Ivt~ or1II• ...,.IdlbIt.J...... 'ImJ IhI Nell HaIdIrlriW
wrt!Iel> nadcll01"'1'dIIInnllddra&


,.. LAW THAT GOVliRHSTHISIlORTGAGI!.
T1lfI Mcrl;IOIIi~b,New Yatll SIBIcI Law.


1~ BORR~COPY.


IIGIlnawIodIII receipt01_ ccnlllIIftId tql)'''' IhI HoIJ....01iIlII r.IarIpgt.


flo AGRI!IM!H1'8 ABOUT HOTE HOLDEIl'S RlGIfT lPTHE PROPERlY IS&OLD ORTRAHlfERRED.
Nell HaIdet",.,. tlqutI tnm~I'Pl)ft\anlill rill 01.._1IICUtItI II)' lIQ "'ctlgag....... 1hIfiliI! or


eqA1IbIe tIIlacltlle~lal1tnlflll'llf_1 HoleHoI"" pIfat_pennInIcn. Ncft HcIdoTllto",1Y
tequh ..."edIJllI pqnInlln rut r.1NnrcfoIhnIlilB_IIIG1d fit twftt* "'" Bcrrcwer It nel. natanI
pertGIL DthoNo" Ha/deIlequitu Immtdlele pQIIIelII tI UIundetllIlsPI/8QIOPIl, Nal. HGIdIr Ihtd rite lIolloMr
• ncGcufllcll_ thlIllq'*-'l. ThenatIcoallalpnMd..~ a1na1lJa Ihtn1IIlnn(15ld1prrom tho
dtlt IhInaIQ IallllllldordlllYltIdtil meW111dn ItIIllcII BamMOI muel PlY1iI1U11ll1.lCUtIlIby Ill.. Mcr1lllllWo It
a-IdslD.- IhI requIrtd PIl'ftIIIII """"0 1hI1l!edad. HcII HaIdtr IIlII' actio Ill/Clrca a.rtg/llt unciII'Ihll
Mcr!plllwllhcul~m. "'" rvtthet ncdcJ III demtnd lor pI)IIIIIIL .


17. NOTE HOLDER'S R10lt1'1 II' 80RROWEA !'AlLSTOKEeP PROMISes NlD AGReMENT.
(AI IIIfd10Utp '11\'pam'" et tgIllImIIIl .... InlhItMoria. wtIIIh11ftlII'PIicIbIe cutl petlod. tlcIuding


IhI pramlllI 10Fl7-cluIlhI tmeunlIl_1O Noll HoIlIat. 111 f 1. 1f... .. ...., alb candJlomt IIIld
CC\'If\IJ\lI 0111II Nal..~ fit lIII\' CIIIet manplll~ Ia.lItn tpfnIl lIIJ 1'nlptrtyW1lhtl IllY
tpplIcIblJ CUll ptrIod.lhoaIllJ NcII HaIdIt",.,.1!ImIncI1lJ ,., _ 0'"' \'IdtbIIdnn. lhtn u Ilr
,~".,....,. InU. "HclaHokfer 10 dRlnI.Noll Holcler ".., (I)Ilttng,18wd onI!IlI Hell 10.HIl
~allIllI dIbl, ar(l)trlng. rcr-.~IIIld"CIlIPropctrln _or 1IICtI...,..1O tnlalCI
.. dllll 01(I) k "'" oIhIr IOIIlJdyptMlollll7 lINt. lI.ppIIcIb/& Nate HoIcItt my UN • dillcllnay
/U1IP1IlltphIl """'" lit Propertynottotne ..._ ...11...-....... 10ullII'ylllJ """ duo
10NGlII Hohftr. IIeppJoIblt, Nel. HalclOIIhaI__"'1foIlI1o Idlhl PtaptrtypurlV8llllo MIdJ 14
allIla NIWYartIlnlPro~AdIanItrd Pr_.... l.Iw.


(BJ If I~ IndNU1, ' _gill 10pqd casu"'" IllIIlurtcnInII tlalrrerIllrNate 1-laIlltr.1l!lt1hltornal 0 IntuII
..~ 10lhI_nal~b1lflPbl1JJlIw. -r-ecsl..nddblllrUmlllll mlYlnchIdt, IIUIII8
nal rmIed10,",prlIInlt, btGln l"bt apInIans, JlICP8Il1I11tjl1dan1.",~~, In IdllIllcn
toCUllomIrJ ror.craan chIlutIImnII. 1_1gII81D I'll' lIucntldt .Dar""'.I....


Ie) "I fill 10I'll'ell-'I_nilendI.,aIhercI1IrgtS "'" lhH lIlaIlII8)' a.1mpend ClIIIleProptlly01
IllY"'" rn.uranco pllmlurrulMlIIlclulI. NollHaIdItllIIl' Inlit dIaIUan requIrt IhIISl8b111vnen1 01•
\IlllllldInIaItInce _funded IlrIhI~ In• -108IOIlI\lIJ ICCIllCtbIJ 10Nal. Haldet,


f.. RECEIVER.
In.., lawIuIlorrlKtoINIn Illd",NvlaHc!lletwi h_lhI rtahllD"'" I lItethN "",omled "" 0 Court


_lnIGfv1n1l1OllCIlD ""end_1IQft1o lhI ....alIhIPl~.


11. WRITTEN ITATIMENT.
WIhIn 11Ift (tOlcIa)s01VII lIldte 01 clIhrJ0I..1ttn ........1\lIlI b*IllDNalJ"'*'"'...11 _
~ IdorlaRlJl!lIJlI '" III *'-" IhIrl uand IlrlIiI MlrI/lIlII.", ......,~ 8QtInIl III IIIlOUnl ...
bylldl MartgIgJ1lI..,......ro....-."'lilt HoI_ Jltl4/or I!llI Ma.1vtv- alit


20. ASSIGNMENT llI' U!AS!'AND RENTALS.
In lilteventrI dIltolI, IIIIrobJtaIgn toIhI NollHalder d tlIlIIlg..","""Ima, renIJ, IIIutI anlS pIOfiII


at lIlJ I'ra;If/y.. !llrIIIwllcurlYlOt1hJ I'IY'IItnI ofufIf iIldobIId.... .", IQlft Ie IhI NcII Hara- IhJ rf5/II1D
onIetI1l'C" _to .... pcIIISI10n IIIIh1 Pnlpor1y far... ,...,cst01cdIodiftg '"__.. IIIIltI'nlpJlly "'lIlY ,..
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PREPAYMENT SCHF.DULU


Upon wriuen notice received byCharles S.Dowd and Kimberly A.Dowd, at least sixty
(60)days prior lO making suchpayment; provided, howevCf. thattogether withsuchpaymentlhe
Purchaser shall payto Charles S.DowdendKimberly A.Dowd apremium equal to:


Fivepercent (.5%) oftbe BtnOlDltthereoCiCpald before April I, 2008
Fourpercent (4%) orthe amounlthcn:otifpaid before April 1.2009
Three pcrCCDl (3%) oCthc'amountthcrcorlfpaJd bcfore April 1.2010
Twopcn:cnt (2%) oftbe amount tbcreofiCpald before April I. 2011
One percent (1 %)orebeamountlhcrcorJrpaid before April 1,2012


"
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IFILED: ERIE COUNTY eUR!( 12709720131
NYSCEF DOC. NO. 5


JACKSON& BALKIN
.4ttomeJllalLm,


OnllWcaldngton Hunt Mtmor
365MtrisISlrtd,P.D. JJ11Jl468


Lcc/qJtJrt. HiMYork 14095
WUJll· PZBALKfi)Jto1.conJ


INDBX NO. 804426/2013


RECEIVED NYSCEF: 12/16/2013


.Ar1luuE.Jtlcbtm. Jr., Esq.
Patrl" AI. BaW", Esq.


'.


(116)4JU89/
, (116)4J4-1J()j


(7/6) 4JMIOS •Fa


Moy17,2013


W',nq Christopherson, Erq.
Chapter1 Ttustee
403Main $tr"t
SlIlttJ500
Buffalo, NY 14203


k: AndrtJl, GumaM ban/rruptc)/
Sgt.P,pperonl'842SFrench Road, Depew NY


DearAU. Christopherson:


FAX&-MA1L
855·4610


As 1 fndlCQ/ed toyqu on 71mrsday, 1hoWl changed th.low andmy clientNursen
Guuve1l, formerlyGermann il in th, procell ofcl,aningtheabo'J'e-stated addrul so that Itcan
b, showntopotenliaJpurchasers.


As1tndlcatedto,YOuyelterday, myclientwilloffer'2000.00for Andrew Germann 'oS


Interest Inthebuilding, andthatfact, together withthsfact thatlam alsoaware OIMO potential
buyen whowanfto Wei,th, property, shouldpreeilide any"abandonment" bY)'01I as tnutee.


MyclientIIprobably th.largelt lI1I$e~edcru/iforofMr. GermQnn. Sh8 Isowed0\'61


'200.000,00andmQln/mance. Shutrongly objectr to "aball'lonlng" Mr. Gerrnmm's Interest.


Obviously1wl/1 giv, yqu Qby to thep"mfns. & mvare thQt my cllmtIson th,
prtmlsu and Iscleaning andremoving roltlngfOod, ,te. leftby thB d,btor. Myc1J~11 willnot
rmroPil anyjixturu or equipm'llifrom t"eprtmlsa. Upon enteringthe buildingmyclient
notlcetlthat t1lUflI\lQl on, or twoW', mluln,/rom the l\IoUr, Q/ld the ,tt:lITUy camera~ tl,tU
,,,,hu wtn/ledhad hem remov" alcohol Q/tdfood b,vento'1 also mlsstng. Ofherthanthat
mosteWlrythlng elst appUJTI to bepruent.


Wendy CIJrls/oplrmon,Esq.
May11, 2013, Pagen.o.


.4sscur,dcreditor, Kim Dowd, holdsthemO/'lgage on theabove-stQtldproperty. Ms.







DowdII under, WMtI belt",.. I.r themlrtakmbelleftluJlshehtUa securitylnIerut in the
,guTpmentatSgr. Peppuonl'I. HI. Dowd'. prlol'CDunsll,ArtIJ",Rumlun. Es'b admlJtedto
metlrall"~ KIa nnn tI ,ecunt.1lntsatj1kd/or 1ba1 equlpnWlt upon ,al,1n 2001. M"
DowdII a securedcredltol' andanunsecured t:NdJtor. Mr,DowtIdeu no' htl'" I!l!!I rI,ht tQ


Dtmt# ordl.JptIDmthe 6/ID1rruDtCF alatll 91' mv clk"t (I'OM thlll'llql prtJpqfV at /15 F'lllcb
Road.DI!D!I9 NiIW York. When 11\1tU]1I'iISent al.fMproputyyuter(/ay duringIhelockchtmge
on, ofMs. Dmvd', employees ,tarted:screaming andyeUbrg andcalling th, police. M.s. Gill"""


}1rll Germann andmyulfwent to theDepelv Police Slalfon andlaIhdto theresponding ojJicu,
Tlte DfpewPolicenow smdtrJlf11Id8lluJ1Mr. Germann IIanUlmer O/Iheproperty. Weloldthe
police officer that I/M.s. Dowdhas interufedbuyen(whlek lPll heard'he hadsbcsw:h people)
thatupon rel[UUIwewauldgive herbllye17 accUllo lookat Ih, pruperty. .A<Y clienthasabo
agreedIMt f/Kim Dowelwantr to ,vatekhIT clean tMpropITty'he IIwelcome aslongas:she
doun'f Inter/ere 1\IIIh theckaningandanysub:s,quenfl/rqwings topotentialb/l)l8"', We r,ally
n,edMs. Dowdto stayoulo/theproceu 10 IfII can,,11theproputy andget herpatd.


111111 sending a copy oflhlr letlertoherpT'llent legalCOUIU'( JohnD';11171110, ~q.
Obviously IfAehtUpro%/a :set:JlTlty intlTut intheequipment o/Sgt. Pepperoni" (filedveC)
he,houldpT'IIenllf nOli'. I also lfouldretJllu/ thatheprovide apayoJlflgur./or the mortgage
debt. .


~ clientfl expendingctJlUfderabl. tim' andexpeme to the benefito/the bankruplcy
estate. While shedoes" 'Iwantto b,patdforlaborIt lVOUld befair andreasonable 1/ctJsts 0/
dumpster, aectrlclty(anddepositl/orlame)lockc1llmgu shouldbesharedby the estate with
her.


Very trulyJIOurs,


JACKSON.I BA.LKlN


PatrickM. Bal1cfn, Esq.
I'MBIJb
=JOIUI O'Amalo, Esq. FAX 706-0013
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~ IFILED: ElUE COUNTY CLERK 12709720131
NYSCEF DOC. NO. 6


JACKSON & BALKIN
AItoTTll'jl Q/Law


One Wa.r1ringtrm ririnJ Manor
J6SMarbI Stre6t, P.O.Baz468


Lockport, Nf!W yDtk l«J9S
eml- PZ&4LK@aDLcom


INDEX NO. 804426/2013


RECEIVED NYSCEF: 12/09/2013


AnIulr & JadmI, Jr•• Esq.
PlltrltiM. BII1kJIr, Esq.


(lI6) 64-8891
(116) 4U-IMJ2
(716)43f91O$ • F"


Decenr1Jer 6, 2012
1081 NoGnmdy. Elf.


ArthurRumJzen, Esq.
6024 MUllStreet
WillJamnrllJe, NY14211


Re:KJmDQWd
Mongag"on"SBt. Pepperonl's· property


Dear Mr. Rumizen:


Feaonly839-9334


Please beall'anr thaiI represent Nrtnen Guwn. jka Nursen Germann. [was toldthai
you\lIere /lIVOlved In theorig/nolpurchauo/theproperty andyourareaware t11IlI Ms.DOlVd
apparl!1ltly holds a mortgage on tilepropeny• .uyouandyourclient knowMs. Guven Oll/ns


Ih/8 propertyJOlnll} with her~bandAndre)'l Gennann.


[ did rea/ve yourtelephone CtlU back fnd1cat/ng thatIt was yoUr client',inIention to
keep thepillce locktd.What seetlon o/the Real Property Procedzuu dct gives yourdlentthe
right to dothat?MycJlenIneeds aa:m 10thebuilding. She in ~o wayshape orformgave
your c1Jt1It anypennJsllon express orimplied to 1Of:k herout. Ha.r yourc1Unlsw a defaulJ
nodal I3themortgage even in f/efmdt? Beawanl t1IaI youQTIJapparently advlJlng yourclient
tocreate donragu. I wlll inunediately bringanaction thaiincludes dQ11/Qgu against yow
client. Your theory IhalM8. DowdIJgoing to lode Ms. Guven out11 lncarrea andit .win colt
your clientmoney.


PMIIIJb
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\1IC II-\FL A. S IRAGe SA


ER m COl;;-';TY A TTORNEY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEP A RTME NT OF L A W


January 6, 2014


MICHFLlE M . P ARKER


F IR'>T A<;SI'iTANrCOU:--I1l' ATTOR ='EY


JEREMY C. TOTH


SECOND ASS I'iTAN r CO Ul\T Y ATTOR NEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Harris, Rodney L. v. Erie County
Holding Center, et al.


Petition for Writ of Habeas Corpus


Rodney Harris
ICN#18749
Erie County Holding Center
40 Delaware Avenue
Buffalo, NY 14202-3999


Claimant is proceeding pro se.


Should you have any questions, please call .


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


mmpl
Ene .


cc: Michael A. Siragusa, Erie County Attorney
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M IClI. \ El A. SIR AGCSA


ERIE C OUNTY ATTORNEY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


January 10,2014


MICHELl.E M. PARKER


FIRS1 AS~IS r A1\'T C OLNTY AITOR:-iEY


JEREM'r C. TOTH


SECOND AS SISTANT COUNTY A TTOUNE.Y


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Harwell, Mark v. Erie County
Department ofSocial Services, Youth
Detention


Division of Human Rights Charge of
Discrimination


Mark Harwell
49 Maple Ridge Avenue
Buffalo, New York 14215


Claimant is proceeding pro se.


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


.BV}~fu £.fJ'LtU-K.Yv
~ Michelle M. Parker


First Assistant County Attorney


MMP:dld
Ene.
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NEW YORK STATE
DMSION OF HUMAN RIGHTS


NYS HUMAN RIGHTS


..... ..


ANDREWM. CUOMO
OCJVBMoa


PAGE 133/17


NEW YORK. STATE DIVISION OF
HUMAN RIGHTS OD the Complaintof


MARK. HARWELL.
Complainant,


VBRIFIED COMPLAINT
Pursuant to Executive Law.
Article 15


, v.


ERIE COUNTY, DEPARTMENT OF SOCIAL
SERVICES, "


Case No,
.10165562


Respondent.


Federal Charge No. 16GB400613
",


I. MarkHarwell, residing at 49 MapleRidgeAve. Buffalo,NY, 14215, charge the above
named respondent, whose address is 95 Franklin St., Buffalo,NYJ 14202with an unlawful
discriminatory practice relatingto employment in violationofArticle 15 of the Executive Lawof
the Stateof New York (HumanRights Law)because ofraee/color, opposed
discrimination/retaliation.


Date most recent or continuingdiscrimination took place is 9/612013.


See attached complaint
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New York State Division of Human Rights
Complaint Form


RECEIVED
HO"D7~


NYSDHR BUFFALO
REOIONAI,omaH


ZIp: \ 4d\-:5


Apt or Floor#:, _


My contact InformatIon:


Name: M Gl r \4 Weu.:we. \( ......:=~~~


Address: y 0) Mq~t i,·de~e-c----­


Cltj: Bo R~£o-l.w.o-----_


CONTACT INFORMATION


REGULATED AREAS


I believe I was discriminated against In the area of:
[J}Ei'nPloyment 0 Education o Volunteer flreflghtlng


o Apprentice Training 0 Boycotting/Blacklisting o Credit


o Public Accommodations 0 Housing
(Restaurants, stores, hote,&. movie
theatersamusement parks, etc.) 0 Commercial Spaoe


o Labor UnIon, Employment
Agencles


I am filing a complaint against:


Company or OtherName: j=Y"\' e... eo L. Q *»{ YQ14-tb Dc-kfh =h:.d:\ Qla


Address:.E.i 0 t:=.! F~rr '(~ _
City:_Bt.s £~ OIl 0 State: N y' ZIp: ILlgl, L
Telephone Number: 7/(, V 3 L/()OO


(areacode)


Individual people who discriminated againstme:


Name: Deanna Deaoselir Name: _


TItle: S~ f'rrv is-o,.. Q££0'.1'; / /£yOf'~~J" Tille:


DATE OF DISCRIMINAnON


The most recent act of disoriminatlon happened on:
month


2013
yeef
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BASIS OFDISCRIMINAnON
Please tell us why you were discriminatedagainstby checking one ormore of the boxes below.


O· You do not need to provide Information for everytype of discrimination on this list Beforeyou check
,. a box, make sure you are checking It only it you beJleve It was a reason fOr the dlsorlmlnatlon.


Please lookat the list on Page 1 far an explanation of each type of discrimination.


PleBse no~: Sometypes of discrimination on this listdo not applY to all of the regulated areas listed on Page
3. (Forexample, Conviction RecordappliesonlY to Employment and Credit complaints, and Familial status is
a basis only InHousing and Creditcomplaints). Theseexceptlons are listed next to the types of discrimination
below.


Before you tum to the next page, please checkthis list to makesure that you proVided
Infonnation only for the type of discrimination that relates to your complaint.


fI tbecdl I I tedII b II• eve was set 11) na aaans ause 0 mv:
o Age (DON not apply to PublicAcccmmodstioM) D Genetlo Predisposition (employment only)
Dateof Birth: Pleasespecify:


o Arrest Record (Only fer Employment, LIcensing, o M:lrital Status
and Crwdit) Please specify:
Pleasespecify:


o Conviction Record (Employment GndCredItonly) D Military status:
Please speclf'y: Please specIfY:


o Creed JReligion D National Origin
Please specify: Pleasespecify:


o Disability utRaceJCOlor or Ethnlclty -
Please specify: 14 c ~.-Pleasespecify: .'U" f,..... ,., .......


o Domestio Violence VIctim Status: o Sex
(Employment only) PleaseSpecify: c Femal. 0 ~I.
Please specify: c Pntgnanay


o Sex"•• Haf8SSment


o Familial Status (HousingFInd Creditonly) o SexualO~enation


Please specify: Please specify:


rir"Retallation (if youffled Ii dfscrlmfnation C8S8 bem, or helpedsomeoneelsewithadlsctfminat!on cae, or
reporled dlscrimlnation due to race, mx, orany otJ1ercstegary I1.sf8d above)


Please speclfy: 1h e;"I,.,: ~... J "- ,L_.J..J.,c~ J.,.,i'!_"., _~ ~..., qJ,/n lJhp"" 1:. ,{I',/ ~"./
5~" +0 -i-hc. .. bove r"tt"f,iI",d (J.DCA'Is!rlr ,.cr...,(}rcl r., c; ~.c..c.+t"t'c( k"",'.,('J.I,,..
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EMPLOYMENT DISCRIMINATION
Please answer the questions on this page only If you we~ discriminated against in the area
ofemployment. If not, tum to the next page.


How many employees ~oes this comp~nyhge? _ _
a) 1·3 b)~14 - c) 15 or mare @20 ormo~ e) Don'tknow


,JQ , 1 ) V\lhat was yourjob title?~ frJ Ot'\!
year


dillY


~2
day


Month


MDnth


Month
10


o I wasnot hired by the CDmPlny


Dateof application: ('-.........,...~,.-_


~
Lastdayof work:


Are you currently working for the company?


Dyes


Dateof hire: (._........ -


ACTS OF DISCRIMINATION .
What did the person/company you are camplalnlng against do? Please check all that apply.


o RefUsed to hire me


IJJ'1ired me I laid me off


D Old notcall me back after a lay-off


o Demoted me


~ugpended me


o Sexually harassed me


hrassed or Intlmldatec1 me (other ttlan sexual harassment)


o Denied me training


~nled mea promotion or pay raIse


o Denied me leave time or other benefits


o Paid mea lowersalary than otherworkers In my sametitle


o Gave medifferent or worse Job duttesthanotherwor1cers in mysame tlUe


o Denied mean accommodatlon for my disability


o Denied mean accommodlrtlon for my religIous practices


o Gavemea dIsciplinary notice or negative performance evaluation
o other: _
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DESCRIPTION OF aiSCRIMINAnON • for all complaints (Public Accommodation,
Employment, Education, Housing, andall otherregulated areas listed on Page3)


Please tell us more about Hch .ct of discrimination that you experienced. Please include
dates, names of people Involved, and expl"ln why you think it was discrlminstGry.
PLEASE TYPE OR PRINT CLEARL~


See Gd\tich ~t<c+...., _


If you needmore space to write, please oontinuflwriting on a separatesheet of paper and attach it to the
complaintfonn. PLEASE DO NOT WRrrE ON THESACK OF THIS FORM.


o
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On 9/6/13 at IOarn whileworkingovertime at the ErieCo\1Il1J Detention, I took a


bathroom break in the facilities greenpod. WbJle entering the bathroom I was approached


by D.DeangeUs, shebegan asking mequestions as to why J don't speak to her when she


saysheUo. My rebuttalto her-question was that r dfdn'tWBIlt: to have any casual


conversations while at work. Shes then clearlybecameagitated and angry,with. my reply


and replied in a hostile mannerwithher voiceraised that 'Tm yoursupervisorand you


needto speakto me whenyou seeme in the halls". At that time I stated to her that I did


nothavea problem with speaking as long as it waspertaining to work related matters, she


thenreplied"We'llsee",and then walk off. After about5 minutes had passed! recefved


a calloverthe radfo frommy immediate supervisor on dutyIntakeworkerMr. Lionalto


report to admjnistrati~n, oncein the administration officeI wasdirected to goto the


ECYD Deputy Commissioners officewhere Morgan Williams-Bryant was sittJng and


waiting alongwith D.Deangetis. 1W8S instructed by Miss WlJljams-Bryant to closethe


doorand havea seat, during that timeI wasrefusedmy·right to have a union rep present


afterasking for one. MissWilliams-- Bryant initiated the conversation and statedthat I


seemed to have a negativeattitudebecause I wasnot speaking to D. Deangelis, I stated


that I didnot havea negativeattitude and that1wasnat a big talker,and thatI only spoke


when I pertained to work. ThenD.' DeangeUs took over the conversation and stated that


"Yourcreating a hostilework environment". 1thenaskedhowand she said for not


speaking. Once the term "Hostile workenvb:onment" wasused I no longer spoke in the


meeting because no union.represeutationwasin the room,andbecausethe termthat was


usedcould result in sort ofdisciplinary actiontakenagainst me. After they both finish.ed


talking I was thenallowed to retum to my work duties. I alertedmy union rep Leslieof
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whattookplace withoutherknowledge, and shepromptlycalledMiss Williams-Bryant


to see ifwe could all talk about what took place. Once the call was placed we were


allowedto meet with the administratmsmentioned, I did Do talldDgand Leslie explained


to them that I was not being hostilehfan:,-way andthat I did not care to have


convemtioJls at work thatdidn't pertain to work. Afterthe brief ~scussioD, the meeting


was over.


A weekand a half later on 9/18/13 I received a letter stating thatI wasto reportto a


disciplinary hearingon 9/24/13 during that hearing I was a target on a investigation. In


theend result I 'Was suspended S days for D.Deangelis ownpersonal fee11ngs ofme


having"a negativeat!itude without demonstrating any such behavior.


On 10/15113 I received and excepted a promotion with Erie County with in the same


DivisionofSocial Services on 10/18/13 I was again targetedby the abovementioned D.


Deangelis, and was sched~ed foT anotherdisciplinaryhearJngon 10122113 for a injury


that happened on 10/15/1.3 to a resident while playing basketball. The injury that


occurredwasone that could not be prmmted by myself or any other staffpteSenlt but


duringthe hearing I was the only person that was disciplined for the incident and


terminated for it. Thls actionwas serverand harshwith the nature of the incidentand


inconsistent w.ith any of the Counties past practices ofprogressive disciplinary actions


taken towards its employees, thus showingthe retaliation, and targeting ofa structured


termination.
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NOTARIZATION OF THE COMPLAINT


Based on the Infonnatlon contained In this fonT\ I cnarge the abcve-named Respondent with an unlawful
dlscrlmlnstcry practice, In violationof the NewVork StateHumsn Rights law.


By filIng this complaint, I und-ntand that I am also ftnng my employment complaint with the United States
Equal Employment opportunity Commission under the AmertoanLWith Dlsabllltles- Act (covera- disability-­
related to employment). TItre Vlrof the eMI Rights Act of 19&4, as amended (covers race, color, religion,
national origin. sex relating to employment). and/or the Age Dlscrlmlnatlon In EmploymentAct, as amended
(covers ages 40 years of age or older in employment). or filing my housing/credit complaintwith HUe under
Title VlII of the Federal Fair HousingAct, as amended (coversacts of discrimination In houslng),as applIcable.
this complaint wfll protectyour rightsunder Federal law.


I hereby authorize the NewYork State DMBlon of Human Rightstoaccept thisoomplalnt on behalfor the U.S.
Equal Employment OpportunIty Commission. subject to the statutory limitations contained In the
aforementioned law and/or to accept this complaint on behalf of the U.S. Department of Housing and Urban
Development for reView and additional filing by them. subject to the statutory lImItatIons contained ttle In
aforementioned law.


I havenotflied any other eMl action. nor do I have an aetlonpending before any administrative agency, under
any state or tocallaw, based uponthis sameunlswful dlsorlmlnBtory practice.


I swearunderpenalty of perjury that I am the oamptalmlnt herein; that I have read (or havehad read to me)
the foregoIng complaintand know the contents of this complaint; and that the foregoing is true and correct,
based on my currentknowledge, Information, and belief.


SUbso.JIeect and swom beforeme
This rfJ"'day of~~o(a.


~~~---
Signature of NotaryPubllo


EUZABETH Eo LAKB
Notary Publ1c •Sllle of New Vartc


No.01l.AS187D28
OuaUIleClIn ErieCCJunty


Commlsalon E.p1res an Alley 12.2018


County: E'yil. Commission expires: S. t;). Itp


Please note: Once this fOrm's notarized and returned to the Division, it becomes a
legal document and an official complaint with the Division 01 Human rights. After the
Division accepts your complaint, this form will be sent to the company or person(s)
whom you are accusing of discrimination.


,;
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ERIEC'OUNTY ATTORNEY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


January 6, 2014


:Y1rc HFLlE M. PARK l:'R


fIRS r A'i'iISTANT C'OUN1Y ATTORN ey


JERE\1Y C. T OTH


SECOND AS SISTAN T COUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Narne of Claimant:


Claimant's attorney:


Iqbal, Ghazanfar v. County ofErie


Notice of Claim


Ghazanfar Iqbal
110 Lathrop Street
Buffalo, New York 14212


Denis J. Bastible, Esq .
CeIlino & Barnes, P.c.
350 Main Street
2500 Main Place Tower
Buffalo, New York 14202


Should you have any questions, please call .


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


B--:/X_J~]f1'Ju-t.LJJ ,,{)
I Michelle M. Parker


First Assistant County Attorney


MMP:dld
Ene.


()5 r R,\NI\ I IN STRUT. ROOM 1634, B Uf FAI O. ~LW Y ORK 14102 PHONE: (7 16) R5R-220(l - WWW.I .RIF..(;OV
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C:S 3 1 2013


NOTICE OF CLAIM
r=~~-:- ~-----.


This p.:tper received at


Erie County Clerk's Office
on the~~! Co:~ t]


at a . : -'1 J .m,
7>


bY_1-..u.L-\!~"'fC-!'-,Q".._:=:::


Respondent,


Claimant ,


*************************************************


GHAZANFAR IQBAL,


STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


v.


COUNTY OF ERIE,


*************************************************
ERIE COUNrY


DEPARTMENT OF LAW


PLEASE TAKE NOTICE, that the above named Claimant claims and


demands from the Respondent, COUNTY OF ERIE, recompense for personal injuries and


damages sustained by Claimant by reason of the wrongful, negligent and careless acts


and omissions of the Respondent, its agents, servants and/or employees, and in support


there of, the Claimant states:


1. Claimant's address is 110 Lathrop Street, Buffalo, New York 14212.


2. The Claimant is represented by Cellino & Barnes, P.C. with offices


located at 2500 Main Place Tower, 350 Main Street Buffalo, New York 14202, telephone


(716) 854-2020.


3. On or about December 6, 2013, at approximately 7:00 a.m., a two-


vehicle collision occurred at the intersection of Broadway Avenue and the Harlem Road


northbound exit ramp. A truck that had been facing west on Broadway attempted to turn


left onto the Harlem Road northbound access ramp. Claimant was traveling east on







1 •


Broadway through a green light signal and the turning truck collided with Claimant's


vehicle.


4. As a result of the aforementioned collision, Claimant sustained


serious physical injuries which included a fractured right leg, a fractured left arm, multiple


fractured vertebrae and a fractured pelvisl hip. Claimant was required to undergo surgical


procedures at the Erie County Medical Center. Currently, the full extent of Claimant's


injuries are not yet known.


5. It is alleged that the Respondent, through its agents, servants and


employees, was negligent in the design of the aforementioned intersection and design of


the traffic signal system utilized at the aforementioned intersection. It is alleged that


Respondent was further negligent in failing to make necessary changes to the


aforementioned intersection and traffic light system and traffic light sequencing. It is


alleged that this negligence by Respondent contributed to the occurrence of the collision


on December 6, 2013.


6. By virtue of the negligence of the employees, agents or servants of


TOWN OF CHEEKTOWAGA, Claimant has incurred medical and hospital expenses,


which are to date undetermined and will incur loss of earnings, impairment of health and


permanent injuries.


7. Upon information and belief, Claimant will be obligated further


medical expenses including drugs, medicines and prosthetic devices, the amount of which


cannot be reasonably calculated at this time.


2







above.


DATED:


TAKE NOTICE that Claimant demands payment of his claim as set forth


Buffalo, New York
December 13,2013


Yours, etc"


CELLINO & BARNES, P.C.


By: (-
Denis <Bastlble, Esq.
Attar. eys for Plaintiff
2500 Main Place Tower
350 Main Street
Buffalo, NY 14202-3725
(716) 854-2020


3







, .


VERIFICATION


STATE OF NEW YORK )ss:
TOWN OF CHEEKTOWAGA )


Ghazanfar Iqbal, being duly sworn, deposes and says that deponent is the


Claimant in the within action; that deponent has read the foregoing Notice of Claim and


knows the contents thereof; that the same is true to deponent's own knowledge, except as


to matters therein stated to be alleged upon information and belief, and that as to those


matters, deponent believes it to be true.


Ghazanfar Iqbal


Sworn to before me this
2o -rh. day of December, 2013


4








MIClI.\ EL A. S IRAGl1SA


ERIE COUNTY A TfORNEY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo , New York 14202


Dear Mr. Kroll :


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPA RTM ENT OF L A W


January 16,2014


M ICHELl E M . PARKER


F IRSTA\~ISTANT COUNn ATfORJ-; EY


JERE~1Y C. T OTH


S ECOND ASS ISTANT COUNTY AnORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Magnani, Ignatius v. County ofErie


Notice of Claim


Ignatius Magnani
49 Monterey Road
Tonawanda, New York 14150


Marc C. Panepinto, Esq .
Cantor, Dolce & Panepinto, PC
1600 Main Place Tower
350 Main Street
Buffalo, New York 14202


Should you have any questions , please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


f!Y~ AA!JU~hL-kd'c!.J? cL'>
Michelle M . Parker
First Assistant County Attorney


MMP:dld
Enc.
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STATE OF NEW YORK.
SUPREME COURT: COUNTY OF ERIE


IGNATIUS MAGNANI


v.
Claimant, NOTICE OF CLAIM


COUNTY OF ERIE


Respondent.


COUNTY OF ERIE


This paper received at the
Erie County Attomey's Office
from ..JAMH ~~:.L.'><.~-V·on


tbeJL day of i:fV1Utvl(20{I-


!Wit :3tI!a. I:'k -
Ass i tantCounty Attorney


PLEASE TAKE NOTICE, that the Claimant hereby makes a claim and demand against the


TO:


COUNTY OF ERIE, as follows:


1. The claimant, IGNATIUS MAGNANI resides and his mailing address is49 Monterey


Road, Tonawanda, New York 14150.


2. The attorney for the Claimants herein is Marc C. Panepinto, Esq., ofCantor, Dolce


and Panepinto, PC and his post office address and telephone number are 1600 Main Place Tower,


350 Main Street, Buffalo, New York 14202, (716) 852-1888.


3. The time when, and the place where, and the nature ofthe claim are as follows: Upon


information and belief, on or about November 5,2013, while employed by the Erie County Water


Authority, the Claimant, Ignatius Magnani, was working at the Northwest corner ofNorth French


and Northpoint, to turn on the water after a repair was done by Arcadia Construction to the water


lines, when he slipped and tripped on mud and debris, falling approximately one foot into the


excavation. Mr. Magnani fell on his right side, striking his right shoulder and twisting his lower


back, sustaining serious personal injuries. Upon information and belief, the subject project was


under the supervision and control of the County of Erie, its agents, servants and/or employees.







4. The Claimant alleges that County ofErie and/or its agents and servants violated New


York State Labor Law §200 which states, "all machinery, equipment, and devices in public places


shall be so placed, operated, guarded and lighted as to provide reasonable and adequate protection


to all persons lawfully frequenting the premises."


The Claimant alleges that the County ofErie, its agents, servants and/or employees


violated New York State Labor Law §240(1) in that Respondents failed to provide adequate safety


devices so as to provide proper protection to the Petitioner regarding elevation related hazards.


Claimant further alleges that the County ofErie, its agents, servants and/or employees


violated New York Labor Law §241(6) which states, "all areas in which construction, excavation


or demolition work is being performed, shall be so constructed, shored, equipped, guarded, arranged,


operated and conducted as to provided reasonable and adequate protection and safety to the person


employed therein..." and further, New York Industrial Code Rule 23, subsection 23-1.7(d) among


other sections.


5. The Claimant further alleges that the County of Erie, its agents, servants and/or


employees were negligent in failing to reasonably maintain the premises for the employees and/or


contractors working thereon.


6. Therefore, the Claimant files a damages claim for serious and permanent personal


injuries, economic loss, conscious pain and suffering, and changes in his lifestyle, and loss of


consortium, all of which stem from the alleged statutory violations and negligence of the Town of


Amherst and its agents, contractors, servants, and employees.


8. The damages or injuries sustained by Claimant, Ignatius Magnani, include, but are


not limited, to the following:


2







a. Aggravation and exacerbation of previously asymptomatic right shoulder
Injury;


b. Aggravation and exacerbation ofpreviously asymptomatic low back injury;


9. Such other and further injuries as may be determined by the treating physicians,


rehabilitation therapists and other qualified medical personnel.


10. The damages sustained by the Claimant exceed those of the jurisdictional limits of


the lower courts.


Dated: Buffalo, New York
December 27,2013 yUtf1_~_


Marc C. Panepinto, Esq.
CANTOR, DOLCE & PANEPINTO
Attorneys for Petitioner
1600 Main Place Tower
350 Main Street
Buffalo, New York 14202
(716) 852-1888


TO: COUNTY OF ERIE
Department of Law
95 Franklin Street
Room 1634
Buffalo, NY 14202
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VERIFICATION


STATE OF NEW YORK. )
COUNTY OF ERIE ) ss:
CITY OF BUFFALO )


IGNATIUS MAGNANI being duly sworn, deposes and says that he is the Claimant in this


action; that he read the foregoing NOTICE OF CLAIM and knows the contents thereof; that the


same is true to the knowledge ofdeponent, except as to the matters therein stated to be alleged on


information and belief, and that as to those matters he believes them to be true .


I~SMAGN~
G.' · .


,..$~orn to before me this
"'i2. day of December, 2013
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\ f /CI I.\ EL A. SIRAGUSA


ERIECOU:-'TY ArrORNH


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTME:"IT OF L A W


January 17,2014


M ICHEL.LEM . P .\ RKER


FI RST ASSISTANrCOUNTY ATTORl':EY


JERE MY C. TOTH


S ECOND ASS IS r ANT CO UNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Martinez, Ricardo Oscar v. County of
Erie


Order to Show Cause


Ricardo Oscar Martinez
758 Prospect Avenue, Upper
Buffalo, New York 14213


Claimant is proceeding pro se.


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


~~ 2f'Au:)uz.1J!.gj 1LJ<JV( .o d-)
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Ene.
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RICARDO OSCAR MARTINEZ


STATE OF NEW YORK


SUPREME COURT: COUNTYOF ERIE


rn
:0 ".)


C;::).....
I • r..u
" - C-
r-;. > -n
" -PO .c- --4_ r-., m-. ~- ..... . ,


\ "-n'1 '>?
:0 N
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INDEX NO. 2013002860


FILE A LATE NOTICE OF CLAIM


APPLICATION FOR LEAVE TO


. ..,


Vs.


Claimant


-------------------------------------------------


COUNTYOF ERIE


Respondent


Upon the Affidavit of Ricardo Oscar Martinez, sworn to on January 14, 2014, and exhibits


thereto, Claimant will file a late Notice of Claim against the County of Erie pursuant to subdivision 4 of


section 59-e of the General Municipal Law.


By this application, petitioner requests leave of the court to serve respondent with a notice of


claim for conscious pain and suffering sustained by claimant as a result of malpractice from the dates of


March 26, 2013 to April 2, 2013, pursuant to CPLR 214(a).


DATED: January 14, 2014
Buffalo, New York


Ricardo Oscar Martinez
ProSe
758 Prospect Ave., upper
Buffalo, New York 14213
716-881-0352


\
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STATE OF NEW YORK


SUPREME COURT: COUNTY OF ERIE


RICARDO OSCAR MARTINEZ


COMPLAINANT'S AFFiDAVIT IN SUPPORT


OF APPLICATION fOR LEAVE TO FILE


A LATE NOTICE OF CLAIM


Claimant


vs.


COUNTY OF ERIE


Respondent


.~FFIDAVITOF RICARDO OSCAR MARTINEZ


STATE OF NEW YORK )


) ss:


COUNTY OF ERIE )


Ricardo Oscar Martinez, being duly sworn, deposes and says as follows:


1. I am the named complainant in this action. I reside at 758 Prospect Ave., upper,


Buffalo, NY 14213. I submit this affidavit in support of my application for leave to


file a late notice of claim pursuant to C.P.L.R 214(a).


1. Pursuant to General Municipal Law § 50, complainant's right to fi le a Notice of Claim


expired 90 days after March 27, 2013.


1
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3. Actual Knowledge of Essential Facts Underlying Claim Within gO-Day Statutory


Period. Complainant had actual knowledge of the wrongs on the day they were


committed, as expressed in two legal proceedings pertaining to the case, as follows:


1- Legal consultation with Mental Hygiene Legal Service on March 27, 2013 (Exhibit


A); 2- Grievance Case No 10161378 dated April 16, 2013 (Exhibit B), to which


respondent on May 1, 2013, responded: "8. The Complainant fails to specify what


acts, if any, assuming that ECMCC was to provide the reasonable accommodation


that he claims he was entitled to receive, represented discriminatory actions toward


him on the part of ECMCC" (Exhibit B), which complainant refuted as in Exhibit C


(original documents now in power of both respondent and the State of New York


Division of Human Rights). Thus the County of Erie did investigate complainant's


allegations; respondent did have actual knowledge of the essential facts underlying


the claim within the gO-daystatutory period.


4. Substantia I Prejudice as a Result of the Delay. Because the issue behind lack of


reasonable accommodation (Exhibit C) was the proper diagnosis and treatment of


respondent mental condition, the opinion of the State of New York about it was a


most relevant matter, this is to ascertain whether or not there was discrimination at


issue, or else negligence. Abuses of discretionary power by respondent left


complainant psychologically traumatized en account of similar proceedings having


led respondent to order wrongful involuntary hospitalizations of comp lainan t


several times between March, 2012 and April, 2013. Psychological trauma


compounded by a climate of hostil ity and intimidation after March 27,2013, this is
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while complainant was involuntarily hospitalized at respondent ECMCC Behavioral


Health Unit. About which there are contemporaneous witnesses. While he waited


for the legal opinion of the State of New York about his case, complainant fruitlessly


sought legal assistance to file a lawsuit against respondent (Exhibits D, E); as the full


weight of the State of New York mental health system was and is stacked against


complainant, thus he could only rely on the legal opinion of the State of New York


(Exhibit A) to sustain further actions against respondent. Particularly because no


private attorney or legal representative for community legal services


agency/agencies was/were was ever willing to tell complainant how to proceed with


a claim against respondent, as in Exhibits D, E; as complainant did not even know


there are In Forma Pauperis legal proceedings. Thus it took time for complainant to


acquire the knowledge of legal matters necessary for this motion to be presented


Pro Se. Complainant hereby asserts that there is a lack of prejudice to the


respondent as a result of the delay, as respondent conducted a full investigation of


the facts at issue, as alleged in Exhibit B. Respondent was given an opportunity to


investigate promptly and adequately with an eye towards future litigation. The


delay does not substantially prejudice respondent in maintaining its defense on the


merits. The delay of approximately eight months from the time the claim arose until


the instant motion is being brought does not substantially prejudice the County of


Erie's ability to invest igate the abuses of discretionary power at issue. Particularly in


view of the fact that respondent Adult Protective Services continued to maintain an


open case for complainant, thus respondent being continuously, actively involved in,
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and monitoring, complainant's case (Exhibit G). The latter interveni.ion


representing, ever since April 2, 2013, a source of both knowledge and control of


com plainant's life and activities on respondent's part. The situation in its totality


requiring a restraining order, against respondent, on the basis of the facts to be


ascertained by the Supreme Court of New York. Finally, complainant requests the


Supreme Court of the State of New York to take into account his mental disability


ADD-AD/HD, DSM-V 314.01, which renders complainant susceptible to committing


errors related to inattention to detail; as, with a limited training in legal matters


(M.A.. in Labor Relations, unfinished), complainant has made the utmost intellectual


effort in order to be able to file the present action.


DATED: December 12,2013


Buffalo, New York


t t'cA rcJ.O 0- &\~evlQ all~ 1"'\)
Ricardo Oscar Martinez, B.A:


ProSe
758 Prospect Ave., upper


Buffalo, New York
14213-2117


716-881-0352
TO: Erie County Attorney's Office


92 Franklin Street


Room 1534


Buffalo, New York 14202
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C1lunty of Erie
~rj2 County Department of law
Erie County A~torney, iYlichael A. Siragusa cHic counrv


DEPARTMENT OFLAW


This is a legal notice. I have filed a Civil Rights complaint, before the Justice Department's Civil Rights
Division-Criminal section, against Erie County Medical Center Corporation. Concretely quoting abuses to
my person, plus a due process violation (ECMC police officers, physicians, and psychiatrists, on March 26
and March 27,2013). Additiona lly, I have filed a Late Notice of Claim, Index 2013002860, against the
County of Erie, this is for wrongfully invol untary hospita lization. All of which I plan to use as legal
grounds to obtain an injunction against the County of Erie. As a mental health expert at the graduate
level, I shall dispute ECMC's Verified Answer-ease No. 10161378, filed before the Division of Human
Rights of the State of New York, this is on the basis of my invo luntary hospitalizations at ECMC having
been ordered through substandard medical opinions; plus my mental health symptoms having been
addressed through improper treatment. The County of Erie is hereby being notified that there might be
criminal accountability for any further administrative action against my person, this is on the basis of
abusive ECMC Police or Sheriff Department actions against my person, or abusive involuntary
hospitalization proceedings against my person, as in March 26 and March 27, 2013. As once
involuntarily hospitalized on March 27, 2013, because of sheer negligence on the part of ECMC
personnel and psychiatrists, like the rest of the patients at ECMC's Behavioral Health Unit I was
terrorized by a most obviously psychopathic, probably maniac, tall, strongly-built, athletic, and very
violent, Caucasianyoung male; not for one day, for, negligently so, for several days. During which time a
terrorized young patient, Joelle Orsini, kept approaching the guards and sometimes my person for
protection. ECMC personnel and psychiatrists being so indolent about the young woman's feelings of
insecurity, as shared by each and every patient at the above Behavioral Health Unit, that I once
witnessed the following dialogue at the lunch room: (Joelle Orsini, looking at psychopathic, violent
patient): "Psychopath I You scare the sh.t out of me." (ECMC nurse): "You see? You are provoking him."
The latter a situation which would enrage any self-respecting feminist, yet which ECMC personnel
ignored until the above man became so violent that he was reportedly seen lifting a heavy, hard plastic
chair on the air and throwing it against a wall, which could have killed someone.


The County of Erie should therefore make a decision about whether or not to keep being my payee
(Adult Protective Services), for my 5.S.1. income, might not involve a conflict of interest; for now Adu lt
Protective Services is quest ioning my living arrangements in spite of the fact that I have repeatedly told
my caseworker Tamara Montgomery that it is the only place I have lived in years where I have found
both peace of mind and tranquility, even if it is a little expensive for my budget. The County of Erie has
absolutely no right to tell me how to live, at the same time that retains some of my money even if and
when I have bi lls to pay; the latter by warrantlessly arguing that my landlord is taking advantage of me.
Whenever my duty to pay for two gas bills was a part of our rental agreement. For, self-serving,
arbitrary, abusive and negligent as the County of Erie proved to be during my last hospitalization, it now
reservesa rightto make use of its farcical medical opinions to warrantlessly, again, deem me a "danger
LO others. Whenever ECMCjust failed to properly assess my clinical background, for example the fact
that back in 1994 (University of Toledo Psychology Clinic) I was diagnosed and treated for Post
Traumatic Stress Disorder; tapes of which treatment the same university keeps for research and
teaching purposes. Thus during all of my hospitalizations at ECMC I have presented, according to my
own, competent self-assessment, clear-cut symptoms of Complex Post Traumatic Stress Disorder, which,
again, ECMC psychiatrists incompetently failed to both properly assess, this is as a part of the DSM-IV
axis, and treat. For, as a victim and a survivor of gross human rights abuses in my native Argentina, I
now present P.T.S.D. symptoms which only because of my great knowledge of clinical psychology I can
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cope with. As any competent psychiatrist knows it, as in the Stockholm syndrome, victims and survivors
of traumatic experiences are often socially re-victirnized, exactly like in my case. i am therefore lucky 0


be living with an observant Christian family from Cuba, people who, coming From a totalitarian nation,
understand very well my hardship. For, Attorney Siragusa,the County of Erie has stigmatized me, as a
mental health patient, with a substandard medical opinion, Schizoaffective Disorder, which is not even
sealed on account of the fact that ECMC referred me with one such a substandard medical opinion to
several community services agencies. Under pressure from various caseworkers, I had to sign releases
for them to unprofessionally discussing my above diagnosis, plus what they imagined were my
symptoms, with one another. Thus I have already earned a small reputation as a "psychotic foreigner
who delusionally believes he is a free-lance journalist" (I was a professional journalist in my native
Argentina) for the County of Erie to possibly strike me with another wrongful involuntary hospitalization.
Thus the County of Erie is hereby warned about, and against, the possibility of further harm to my
person from its personnel, physicians, caseworkers, psychiatrists, and police officers.


i~,-co.."olc o. J~~~-C
Ricardo Oscar Martinez
279-96-0622
758 Prospect Ave., upper
Buffalo, New York 14213


Buffalo, New York, January 14, 2014


Enclosure: copies of .egal proceedings for reference purposes only.
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MICII.\ EL A. S IR·\Gl 'S.,


E RIE C n U:-'T Y A nOR/>;EY


Mr. Scott W, Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


January 6, 2014


M ICHELLE M, P ,\RKER


FIRST A~!>lnANT CO U:-ITY A rrORJ>; EY


JE REMY C. Turn


SECOND ASSISl ANT COUNTY A TTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Moore, Michael v. County ofErie


Notice of Claim


Michael Moore
246 Fletcher Street
Tonawanda, New York 14150


William D. Murphy, Esq.
Maxwell Murphy. LLC
1230 Delaware Avenue
Buffalo, New York 14209


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


B.~;1}'.L~7uJud'd2l-)
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Enc.
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


In the Matter of the Claim of


MICHAEL MOORE
246 Fletcher Street
Tonawanda, New York 14150,


Claimant,


vs.


COUNTY OF ERIE,


Respondent.


TO: County of Erie
CIO Department of Law
95 Franklin Street, Room 1634
Buffalo, New York 14202


I'his paper received at the
Erie County Attorney's Office
from~ 'I~~ on


the~ day of D:a.rtl~5"', 20.u..


at 3··l,,° a.~


-/~~A iStaIiCOiJliIti trneY


NOTICE OF CLAIM


PLEASE TAKE NOTICE, that in accordance with the requirements of New' York


General Municipal Law §50-e the Claimant, MICHAEL MOORE, claims and demands the


following against the Respondent, COUNTY OF ERIE:


1. The name and post office address of the Claimant is:


MICHAEL MOORE
246 Fletcher Street
Tonawanda, New York 14150


The name and post office address of the Claimant's attorney is:


WILLIAM D. MURPHY, ESQ.
MAXWELL MURPHY, LLC
1230 Delaware Avenue
Buffalo, New York 14209


~
MAXWELL MURPHY


ATTOIlNEYS AT LAW


1230 DElAWARE AVENUE' BUFFALO, NY 14209 I 716.885.1300 1.fax716.885.1301 tnotfor servicet I WWW.MAXWELLMURPHYlAW.COM
~











2. This Claim is for personal injuries and derivative losses susta,ined through the


negligence and violations of the Respondent, its agents and employees in: violating the


Federal and State constitutional rights of MICHAEL MOORE; violating 42 U.S.C. §1983;


violating the laws and regulations of the State of New York and County of Erie; violating the


Correction Law of the State of New York including violating §500-b and §500-c of the


Correction Law; failing to abide by the dictates and prohibitions of Title 9 of the New York Code


of Rules and Regulations §7000, et seq. regarding the conduct, maintenance and operation of


correctional services in Erie County including the conduct, maintenance and operation of the


Erie County Holding Center; violating New York State Labor Law §§200, 240(1} and 241 (6);


causing the Erie County Holding Center to be understaffed; appointing, employing and


promoting managers, superintendents, deputies and employees who are. inadequately and


improperly trained and educated for the duties to which they are assigned; failing to properly


train managers, superintendents, deputies and employees for their duties within the Erie


County Sheriffs Department and at the Erie County Holding Center; repeatedly and


consistently disregarding known or serious risks of harm to inmates at the Erie County Holding


Center; repeatedly failing to provide adequate medical treatment and services to inmates at


the Erie County Holding Center; inadequately managing medical services and treatment;


pervasively maintaining a physical environment at the Erie County Holding Center that poses


an unreasonable risk of serious harm to inmates' health and safety; failing to provide proper


equipment to the Claimant for the painting work he was performing; failing to provide proper


safety devices for the painting work the Claimant was performing; failing and/or refusing to


provide proper, timely medical treatment to the Claimant after he was injured; and in allowing


-----lVNL
MAxwELL MURPHY


ATTORNEYS AT LAW


1230DElAWARE AVENUE' BUFFALO, NY 14209 I 716.885,1300 I fax 716.885.1301 (OOlfor service) I WWW,MAXWELLMURPHYlAWCOM
~
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the Claimant's injuries to progress and worsen by failing to provide appropriate and necessary


medical treatment.


4. This Claim arose on October 7, 2013 at approximately 10:30 a.m. when


MICHAEL MOORE suffered a fall and was injured, and continued until his release from the


Erie County Holding Center at 40 Delaware Avenue in Buffalo, New York.


5. Upon information and belief, the structures and property that comprise the Erie


County Holding Center at 40 Delaware Avenue, Buffalo, New York were owned by the


Respondent on October 7, 2013.


6. On October 7, 2013 at approximately 10:30 a.m. the Claimant, MICHAEL


MOORE, was working as a laborer at the Erie County Holding Center performing painting work


and standing on the milk crate provided to him when he was caused to fall off the milk crate as


it slipped across the concrete floor. When he fell he hit the wall and then fell to the ground and


suffered serious and permanent injuries to his head, neck, right arm and back. Claimant's


injury was caused by the Respondent's failure to provide a safe place to work, failure to place


proper safety devices, and failure to provide proper safety devices to prevent the Claimant


from falling from his elevated work area.


7. Following the Claimant's incident on October 7, 2013 and continuing until his


release from the Erie County Holding Center, Respondent repeatedly failed to provide


adequate medical treatment and services to the Claimant, inadequately managed the


Claimant's medical services and treatment, failed and/or refused to provide proper, timely


medical treatment to the Claimant after he was injured, and allowed the Claimant's injuries to


progress and worsen, all despite the Claimant's repeated requests for proper medical


treatment.


-lYNL
MAxwELL MURPHY


ATTOIlNEYS AT LAW


1230DElAWARE AVENUE' BUFFALO. NY 14209 I 716.885.1300 I j/U716.885.l301 (noljor service) I WWW.MAXWELLMURPHYlAW.COM
.-u
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8. The injuries to Claimant, MICHAEL MOORE, have resulted and will result in past


and future medical expenses; past and future loss of earnings, fringe benefits, and


unemployment compensation; reduced earning capacity; past and future pain and suffering


and loss of enjoyment of life; past and future loss of household services; as well as other


damages.


9. Claimant MICHAEL MOORE was caused to suffer the above-mentioned injuries


and damages due to the negligence and unlawful behavior of the Respondent, its agents,


employees and/or contractors in negligently failing to provide Claimant with a safe place to


work, failing to comply with §§200, 241(6) and 240(1) of the New York State Labor Law when


the Claimant MICHAEL MOORE was caused to fall from his elevated work site while


performing construction work at the Erie County Holding Center as ~ result of the


Respondent's failure to provide and place proper safety devices to prevent him from injury,


failing to comply with the rules and regulations promulgated under the New York State Labor


Laws, and in negligently failing to provide proper medical treatment to the Claimant once he


was injured.


10. The injuries of the Claimant MICHAEL MOORE have resulted and will result in


past and future medical expenses including costs for hospitalization, surgery, medications,


physical therapy, rehabilitation, custodial care, diagnostic tests, radiological tests, follow-up


medical examinations; as well as medical and home equipment and devices; past and future


loss of earnings, fringe benefits, Social Security benefits and unemployment compensation;


reduced earning capacity; past and future pain and suffering and loss of enjoyment of life; and


past and future loss of household services.


-MYL
MAxwELL MURPHY


ATTORNEYS AT LAW


1230DELAWARE AVENUE· BUFFALO, NY 14209 I 716.885.1300 I jeu716.885.l301 inot for service) I WWW.MAXWELLMURPHYlAWCOM
~
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WHEREFORE, the Claimant, MICHAEL MOORE, hereby claims and demands from


Respondent, COUNTY OF ERIE, compensation for the damages sustained by reason of the


wrongful, unlawful, negligent and careless acts and omissions of the Respondent, its agents,


servants or employees.


DATED: December 24,2013
Buffalo, New York


WILLI . MURP Y, ESQ.
MAXWELL MURPHY, LLC
Attorneys for Claimant
1230 Delaware Avenue
Buffalo, New York 14209
(716) 885-1300


~
MAXWELL MURPHY


ATTORNEYS AT LAW


1230 DELAWARE AVENUE'BUFFALO, NY 14209 I 716.885.1300 I fax 716.885.1301 lnotjor service) I WWW.MAXWELLMURPHYlAW.COM
~
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VERIFICATION


MICHAEL MOORE, being duly sworn, deposes and says: I am the Claimant above


named; I have read the foregoing Notice of Claim 'and know its contents; the same is true to my


own knowledge, except as to those matters therein stated to be alleged on information and belief,


and, as to those matters, I believe it to be true.


/wt: j~, ~n
MICH~~~~-=---


Subscribed and sworn to before me
this J11h day of December 2013.


~,
Notary Public


MA'TTHEW GRIMALDI
ue. #01GR6248011


NolIIfY f'ubl1o-St8l8 of New yarit
Quallfted In NIAGARA COUm"f


My eommlsSlolIExpIres 09lll612015


~
MAxWELL MURPHY


ATTO~NEYS AT LAW


1230 DELAWAREAVENUE' BUFFALO. NY 14209 I 716.885.1300 I fIU716.885.1301 inotfor servicet I WWW.MAXWELLMURPHYLAW.COM
.-II
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MIClI. \ I·L A. SIRAGl lSA


ERIE C OUNTY A TTORNEY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARThtENT OF LAW


January 30,2014


:vIICHELl E M. P ARKER
r IRST AS~ISTANT C Ol; NTY ATTORN EY


JEREMY C. Tom
SECOND AS SISTANT COUNTY ArrORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


FileName:


Document Received:


Name of Claimant:


Claimant's attorney:


Norton, Carl E., Sr. v. County ofErie,
et al.


Summons and Complaint


Carl E. Norton, Sr.


Cheryl Meyers Buth, Esq.
Murphy Meyers, LLP
6506 East Quaker Street, Second Floor
Orchard Park, New York 14127


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene.


By: ~'~-Pc~ k:'~
Michelle M. Parker
First Assistant County Attorney
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AO 440 (Rev. 06112) Summons in a Civil Action


UNITED STATES DISTRICT COURT
for the


Western District ofNew York


CARL E. NORTON, SR.,


Plaintiffts)


v.


COUNTYOF ERIE. et al.


Defendanus)


)
)
)
)
)
)
)
)
)
)
)
)


SUMMONS IN A CIVIL ACTION


IIJ ..j ... .. .


f
I


I
~1


To: (Defendant's name and address) JohnlJane Doe(s),
Lieutenant(s)
Erie County Holding Center
40 Delaware Avenue
Buffalo, New York 14202


A lawsuit has been filed against you.


-
)


,
Within 21 days after service of this summons on you (not counting the day you received it) - or 60 ifliys ify~1


are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) - you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney,
whose name and address are: Cheryl Meyers Buth, Esq. Laurie A. Baker, Esq.


Murphy Meyers. LLP 6506 East Quaker Street
6506 East Quaker Street Suite 200
Suite 200 Orchard Park. New York 14127
Orchard Park, New York 14127


If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.


CLERK OF COURT


Date: fAtD~ n~ ~~
-~-~..--~ -/1---. ._ - _ .-


Signature a/Clerk or Deputy Clerk
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK


CARL E. NORTON, SR.,


Plaintiff,
vs.


SECOND AMENDED
COMPLAINT


13·CV·6355
ERIE COUNTY;
TIMOTHY B. HOWARD, in His Individual and Official
Capacity as Erie County Sheriff;
BRIAN DOYLE, in His Individual and Official Capacity
as Erie County Sheriff's Department Administrative
Chief or Undersheriff;
JOHN DOE, in His Individual and Official Capacity
as First Deputy Superintendent ECHC;
JOHN/JANE DOE(S), SERGEANTS(S), Erie County
Holding Center;
JOHN/JANE DOE(S), L1EUTENANT(S), Erie County
Holding Center;
JOHN/JANE DOE(S), DEPUTY SHERIFF(S), Erie County
Holding Center;
Erie County Deputy Sheriff Gavin;
Erie County Deputy Sheriff Boyce;
Erie County Deputy Sheriff VanderCort;
Erie County Deputy Sheriff Roman;
Erie County Deputy Sheriff Stevens;
Erie County Deputy Sheriff Allman;
Erie County Deputy Sheriff Klein;
JOHN/JANE DOE, Supervisor, Medical Staff, Erie County Holding
Center;
JOHN/JANE DOE(S), Medical Department Staff, Erie County
Holding Center


Defendants.
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b) Denial of access to medical care and treatment, prescription


medication, or other reasonable accommodations were not provided in


violation of the Americans With Disabilities Act and/or the Rehabilitation Act;


c) The municipal Defendants, including the Erie County Sheriff


and other lIpolicymakersll engaged in a pattern and practice of discrimination


against Mr. Norton in a manner demonstrating a "deliberate indifference" to


the medical needs of such inmates with a history of heart disease in violation


of 42 USC Section 1983 and the United States Constitution.


d) Supervisory personnel failed to train and/or supervise officers


and civilian employees or rectify unconstitutional practices, including failing


to implement protocol regarding the handling and treatment of inmates with


history of heart disease in violation of their constitutional rights and their


rights under 42 USC Section 1983.


e) Despite being aware of NYSDOC directives regarding the


treatment of inmates with heart disease, Defendants failed to implement the


directives, failed to comply with the requirements,of the ADA as it applies to


local jails, failed to develop an appropriate protocol for responding to an


accommodation request from Plaintiff, and engaged in other conduct all of


which resulted in discrimination against Mr. Norton as a qualified individual


3
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("DOCCS") serving his sentence.


12. While detained at the E.C.H.C., Mr. Norton was completely


dependent upon the named Defendants for his care and well-being.


13. Defendant Erie County (hereinafter "County") is a governmental


subdivision created under the laws of the State of New York.


14. The Erie County Sheriff's Department is a division of Erie County


government.


15. The county owns, operates and administers E.C.H.C. through


the Jail Management Division of the Erie County Sheriff's office.


16. This action concerns the treatment of Mr. Norton while he was a


pretrial detainee confined at E.C.H.C.


17. At all times referred to herein, Defendant Timothy B. Howard was


the elected Sheriff of Erie County.


18. Defendant Timothy B. Howard was responsible for the


promulgation, implementation and maintenance of county policy affecting


E.C.H.C.


19. Defendants Erie County and Timothy B. Howard are charged by


the laws of the State of New York with maintaining E.C.H.C. and are


responsible for all conditions of confinement, health, safety and medical care


5
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confined therein as granted to him by the laws of Erie County and the State


of New York.


23. At all times referred to herein, Defendant John/Jane Doe


Sergeant(s) and John /Jane Doe Lieutenant (s) were employed by the Erie


County Sheriff's Department. In their capacity as supervisory personnel,


they exercised control over subordinate officers. Upon information and


belief, Mr. Norton apprised these Defendants of his heart condition and


complained of the intentional and negligent denial and deprivation of his


heart medication. In addition, these officers supervised officers who were


involved in the handling and treatment of Mr. Norton.


24. At all times relevant herein, Defendant Deputy Gavin was a


Sheriff's Deputy at E.C.H.C.; Defendant Deputy Boyce was a Sheriff's


Deputy at E.C.H.C; Defendant Deputy VanderCort was a Sheriff's Deputy at


E.C.H.C; Defendant Deputy Roman was a Sheriff's Deputy at E.C.H.C;


Defendant Deputy Stevens was a Sheriff's Deputy at E.C.H.C; Defendant


Deputy Allman was a Sheriff's Deputy at E.C.H.C; Defendant Deputy Klein


was a Sheriff's Deputy at E.C.H.C; the foregoing Defendant Sheriffs


Deputies and Defendant John/Jane Doe(s), Sheriff's Deputy(s) at E.C.H.C


were responsible for the general custody and care of Mr. Norton. They


7
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27. The named Defendants are legally responsible, in whole and in


part, for the operation, maintenance, and provision of services, medical


treatment, creation and implementation of policies and conditions at


E.C.H.C. and are responsible for the health and safety of pretrial detainees


held at those facilities.


28. The named medical supervisors/staff evinced or displayed


deliberate indifference to Mr. Norton's medical condition and care and


treatment and denied him of his legal rights as afforded to him under the


statutes and legislation cited herein.


FACTUAL ALLEGATIONS


29. While Mr. Norton was held as a pretrial detainee at E.C.H C. from


the period of May 2009 through April 2011 , Mr. Norton was denied medical


care and treatment by all named defendants and as a result sustained


severe, painful and permanent personal injury.


30. From the time of Mr. Norton's intake at E.C.H.C. in May 2009


through his discharge in April 2011, Mr. Norton attempted to make jail


officers, staff and civilian personnel aware that he suffered from severe heart


disease and other medical aliments.


31 . Upon information and belief, at the time of medical screening


9
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36. Even on those occasions when Mr. Norton was given


nitroglycerin by Defendants, his medication was subsequently confiscated


from him dUring pat frisks by Defendant Deputy Sheriffs. On multiple


occasions, Defendant Deputy Sheriffs told Mr. Norton he could not keep


medication in his cell; that it was contraband; and they flushed it down the


toilet. This was a regular and repeated course of conduct continued


through his release in April 2011.


37. Upon information and belief, from May 2009 through April 2011 ,


Mr. Norton had multiple episodes of coronary symptomology, including


severe chest pain. On numerous dates when Mr. Norton requested medical


attention, he was denied and at times was threatened with physical violence


if he persisted in making such requests.


38. In or about December 2009, Mr. Norton complained to


Defendant Deputy Sheriffs of severe chest pain and discomfort and was


denied medical care and treatment. As a result Mr. Norton suffered a


coronary event and/or myocardial infarction that went untreated.


39. In or about December 2010, Mr. Norton complained of severe


chest pain to Defendant Deputy Sheriffs, including Defendant Deputy


Stevens and Defendant Deputy VanderCort. Mr. Norton's numerous pleas


11
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44. Upon information and belief, this emergent surgery required an


artery to be excised from his left arm. As a result, Mr. Norton sustained an


extensive surgical incision down his left arm and resultant permanent


scarring.


45. Upon information and belief, due to Defendants' deliberate


indifference to Mr. Norton's medical complaints, Mr. Norton endured


increased physical and mental pain and stress which persisted and


contributed to his second coronary event. Upon information and belief, if


Mr. Norton had received proper medical care and treatment, he may have


been able to prevent this cardiac event or its severity may have been


decreased so as not to require surgery on an emergent basis.


46. Upon information and belief, in or about February 2011, while


undergoing cardiac rehab at the Erie County Medical Center, Mr. Norton was


prematurely removed from his treatment facility at the request of the


above-named defendants prior to his recommended date of discharge for


the purpose of attending court proceedings despite the fact the judge did not


order him to be produced. Despite his fragile medical state, during his


transfer Defendant Deputy Sheriffs used excessive force in cuffing Mr.


Norton causing bruises and contusions to his left arm.


13
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qualified disabled individual, and upon information and belief, there was a


substandard protocol for addressing his special medical needs or such


protocol did not exist at all.


52. As a result of the named Defendants' deliberate indifference to


his medical needs, Mr. Norton was caused to sustain multiple coronary


events which ultimately required emergent triple bypass surgery, suffer side


effects from his chronic medical condition, including physical discomfort and


mental and emotional distress, and developed a serious infection further


threatening his health.


53. Upon information and belief, the Defendants have engaged in


a pattern and practice of failing to maintain, generate and/or preserve


accurate medical records for detainees, including Mr. Norton.


54. Upon information and belief, the Defendants have engaged in


a pattern and practice of denying adequate medical care to special needs


detainees, including Mr. Norton.


55. Upon information and belief, the Defendants have engaged in


a pattern and practice of failing to develop clinical practice guidelines for


special needs inmates, including those pretrial detainees with heart disease.


56. Upon information and belief, Defendants have engaged in


15
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61. Further, Defendant Erie County, through Defendant Timothy B.


Howard, failed to implement the provisions of the ADA and DaCCS


directives pertaining to inmates with heart disease. Mr. Norton suffered


damages that were a proximate result of such custom and practice and were


a foreseeable consequence of same.


CAUSES OF ACTION


AS AND FOR A FIRST CAUSE OF ACTION AS AGAINST
DEFENDANT ERIE COUNTY ALLEGING A


VIOLATION OF 42 USC SECTION 1983


62. Plaintiff repeats and realleges the allegations of all previous


paragraphs in this complaint as if fully set forth herein.


63. Defendant Erie County was deliberately indifferent to the serious


medical needs of Plaintiff Carl E. Norton, Sr.


64. Defendant Erie County's actions and omissions violated the


rights guaranteed to Mr. Norton under the Eighth and/or Fourteenth


Amendments to the Constitution of the United States.


65. Violations of Mr. Norton's constitutional rights occurred as a


result of customs, policies and practices pursued by Defendant Erie County.


66. The customs, policies and practices of Defendant Erie County


include, but are not limited to:


17
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inmate;


j) Failure to promulgate or implement any procedures to evaluate


an inmate's need for diagnostic procedures such as x-rays, lab work,


cultures, EKG's, Angiograms, or other such testing;


k) Failure to promulgate or implement any procedures to


evaluate an inmate's need for medication and to ensure that the prescribed


medication is appropriate;


I) Failure to provide medical staff qualified to treat the serious


medical needs of inmates;


m) Inadequate management of medical services and treatment,


including inadequate record keeping and inadequate procedures for


sanctioning medical staff for failing to respond to clear signs of illness or


harm;


n) Failure to maintain onsite health care administrators to


manage health care services;


0) Failure to designate a coordinator for disabled inmates to


ensure compliance with ADA guidelines;


p) Allowing nurses, medical aides, and physician assistants to


perform the functions in the treatment and care of inmates that should
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supervisory roles at the E.C.H .C. These Defendants had actual knowledge


or constructive knowledge that Mr. Norton was a qualified individual with a


disability and that he had requested, on numerous occasions, that he be


provided with medical care and treatment for his chronic heart disease.


72. Defendants, in their supervisory roles, failed to train subordinate


officers or discipline same regarding the proper handling and treatment of


inmates with chronic heart disease, including Mr. Norton.


73. Defendants caused Mr. Norton to suffer constitutional


deprivations and to incur discrimination based upon his disability, and/or


acquiesced in same by subordinate or fellow officers and personnel.


74. Despite knowing that Mr. Norton was diagnosed with chronic


heart disease, they allowed the inmate to be subjected to unduly dangerous


conditions, denied medical treatment during acute coronary events including


myocardial infarction, and took no steps to provide medical care and


treatment to Mr. Norton, or to instruct subordinate officers in the proper


treatment and handling of Mr. Norton, or the possible risks posed to Mr.


Norton as an inmate with chronic heart disease.


75. Further, these defendants failed to supervise the administration


of medical treatment to Mr. Norton or other impaired inmates, or have a
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by Mr. Norton about symptoms related to coronary events, including


myocardial infarction: delaying in responding to sick call requests, etc.


80. Based upon Defendants deliberate indifference to Mr. Norton, he


was caused to incur constitutional deprivations and, as a result, Mr. Norton


now seeks compensatory damages as against these Defendants.


AS AND FOR A FOURTH CAUSE OF ACTION AS
AGAINST JOHN/JANE DOE(S) MEDICAL STAFF


SUPERVISOR AT E.C.H.C.
IN VIOLATION OF 42 USC SECTION 1983


81. Plaintiff repeats and realleges the allegations of all previous


paragraphs of this complaint as if fully set forth herein.


82. Upon information and belief, John/Jane Doe(s} Medical Staff


Supervisor exercised control over the E.C.H.C. medical staff at all times


material herein. Through his/her acts or omissions, John/Jane Doe Medical


Staff Supervisor denied Plaintiff adequate medical care by, including, but not


limited to, failing to properly supervise medical personnel, failing to train


personnel, failing to obtain proper diagnoses for Mr. Norton from a medical


doctor or cardiologist, failing to supervise Mr. Norton's course of treatment,


failing to sanction subordinate employees for administration of inadequate


medical care.


83. John/Jane Doe Medical Staff Supervisor failed to recommend
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subjected to pat frisks and cell searches wherein his prescribed heart


medication was confiscated and destroyed by these Deputy Sheriffs.


88. As a result of the deliberate indifference of these officers to Mr.


Norton's serious medical needs and the deprivation of his constitutional


rights, Plaintiff is now seeking compensatory damages from these


Defendants.


AS AND FOR A SIXTH CAUSE OF ACTION AS
AGAINST DEFENDANT ERIE COUNTY IN VIOLATION


OF THE AMERICANS WITH DISABILITIES ACT


89. Plaintiff repeats and realleges the allegations of all previous


paragraphs of this complaint as if fully set forth herein.


90. Mr. Norton brings this suit against Erie County under Title II of the


Americans With Disabilities Act 42 USC Section 12131 ET Seq. ("ADA").


91. This Court has jurisdiction under 29 USC 794(a) as incorporated


into 42 USC 12133 (Enforcement Clause).


92. Plaintiff Carl E. Norton, Sr. is a qualified individual with a


disability as defined in the ADA as he suffers from chronic heart disease.


93. As a pretrial detainee in the E.C.H.C. Plaintiff was entitled to


reasonable accommodations for his disability. Upon information and belief,


from May 2009 through April 2011 which Plaintiff was detained, he was
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AS AND FOR A SEVENTHCAUSE OF ACTION AS AGAINST
DEFENDANT ERIE COUNTY IN VIOLATING


THE REHABILITATION ACT


99. Plaintiff repeats and realleges the allegations of all previous


paragraphs of this complaint as if fully set forth herein.


100. Plaintiff Carl E. Norton, Sr. is a qualified individual with a


disability as defined under the Rehabilitation Act.


101. Defendant Erie County is a public entity within the meaning of the


Act.


102. During Mr. Norton's incarceration at E.C.H.C. he was


deprived of reasonable accommodations for his disability, medical care and


treatment, including prescribed medications.


103. Defendant Erie County discriminated against Mr. Norton solely


on the basis of his disability in violation of Section 504 Rehabilitation Act, 29


USC 794 (1982).


104. Defendant Erie County, acting by and through managerial,


supervisory, and other employees, retaliated against Plaintiff for seeking


reasonable accommodations as provided for under the Rehabilitation Act.


Such retaliation included threats of physical violence, denial of access to


medical care and treatment, denial of prescribed medications, denial of
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d) Provide such other relief as the Court deems just and equitable.


DATED: November 21, 2013
Orchard Park, New York


Yours, etc.


/s/Cheryl Meyers Buth
Cheryl Meyers Buth, Esq.
Murphy Meyers, LLP
Attorneys for Plaintiff
6506 East Quaker Street
Suite 200
Orchard Park, New York 14127
(716) 662-4186


Laurie A. Baker, Esq.
Law Office of Laurie A. Baker
Attorney for Plaintiff
6506 East Quaker Street
Suite 200
Orchard Park, New York 14127
(716) 662-5274
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M ICHAEl. A. S IRAGl 'SA


ER IE CO UNTY ATIORNEY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


January 28,2014


I 't' )


M ICHELLE M. PARKER


F IRST AS'I ISTANT COUNTY ATIORI' EY


JEREMY C. T OTH


SECOND A SSISTANT CO UNTY A TrORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Recei ved:


Name of Claimant:


Claimant's attorney:


Scharett, Danielle L v. County ofErie
and Niagara Frontier Transportation
Authority


Order to Show Cause


Danielle L. Scharett
290 Amherst Drive
Webster, New York 14580


Melanie L. Sarkis, Esq.
Sarkis Law Firm
1100 Long Pond Road, Suite 214
Rochester, New York 14626


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


)' 'J J'LJ u Lly;-j ,t I tlJ{ULiL/X 'tf.,i-- _ C c
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Enc.
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STATE OF NEW YORK
SUPREME COURT ERIE COUNTY


DANIELLE L. SCHARETT,


""""" 0 , . .
1 CLlLlUUC1,


vs,


COUNTY OF ERIE and
NIAGARA FRONTIER TRANSPORTATION
AUTHORITY,


Respondents.


NOTICE OF CLAIM


Index No.:


1. Name and address of each claimant and attorney:


Danielle L. Scharett
290 Amherst Drive
Webster, New York 14580


Melanie L. Sarkis, Esq.
Attorney for Claimant
11 00 Long Pond Road
Suite 214
Rochester, New York 14626


2. Nature of Claim:


This claim is to recover for personal injuries suffered by the claimant when she ,
slipped and fell on ice at the employee parking lot at the Buffalo Niagara International Airport,
located on or near Cayuga Road in Cheektowaga, New York.


3. Time, place where and manner in which claim arose:


The claim arose on February 9, 2013 at approximately 5:20 p.m., on the concrete area
between the location denoted "BNIA employee Pick Up/Drop Off' and the bus stop adjacent
thereto . Attached as Exhibit "A" are photographs of the exact location. The claim arose when
the claimant slipped and fell on ice that had accumulated on the concrete as she was about to
board the airport shuttle to take her to the airport terminal.







J


4. Items of damage or injuries:


The claimant suffered an acute lateral meniscal tear of her right knee, which required
surgery. A partial meniscectomy was performed on July 25, 2013. The claimant has suffered
past, present, and future pain, suffering and permanent limitation of her mobility.


-


L~o~~
DANIELLE L. SCHARETI


Sworn to before me this
, .}


..) day of December, 2013.


~../~-?
;>


Notary Pyblic'?-'


Melanie l. Sarkis
Notary Public, State of N.Y., Monroe Crj.


My Commission Expires 8!rA ltl
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EXHIBIT A
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\ 1JCIIA£L A. SIR·\Gl SA


ERI E C OUNTY ATTORN EY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK. C. POLONCARZ
COUNTY EXECUTIVE


DEPARTME~T OF LAW


January 14,2014


(~


MICHEl.LE M. PARKER


F IRsr A5\ISTANT C Ol;:-JTY ATTORNL:Y


JEREMY C. T01H


SECO ND A SSISTANT C OUNTY ATTOR NEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Sisler, Lindsay v. City ofBuffalo and
County ofErie


Notice of Claim


Lindsay Sisler
91 Bloomfield Avenue
Depew, New York 14043


Jacob A. Piorkowski, Esq.
Shaw & Shaw, P.e.
4819 South Park Avenue
Hamburg, New York 14075


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


t'vJ~cl1 cL)
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Ene.
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LINDSAY SISLER
91 Bloomfield Avenue
Depew. NY 14043


Claimant


vs.


CITY OF BUFFALO. NEW YORK
and COUNTY OF ERIE


ERIE COUNTY
DEPARTMENT OF LAW


NOTICE OF CLAI M


TO:


Respondents


CITY OF BUFFALO
65 Niagara Square
Buffalo, New York 14202


COUNTY OF ERIE
69 Delaware Avenue. Suite 300
Buffalo, New York 14202


This paper received at


Erie County Cler~~ Office
on t~. (0 day of~'201tbt· a.m. p.m.


PLEASE TAKE NOTICE. that the Claimant claims damages against the


respondents in accordance with the requirements of General Municipal Law Section 50-8.


states as follows:


FIRST: The name and address of the Claimant is as follows:


LINDSAY SISLER
91 Bloomfield Avenue
Depew. NY 14043


SECOND: The Claimant is represented herein by:


SHAW & SHAW. P.C.
Jacob A. Piorkowski. Esq.• of counsel
4819 South Park Avenue
Hamburg. New York 14075


injuries.


THIRD: The claim is one founded in negligence. and is for personal







, ~,


FOURTH: This is a claim for money damages for personal injuries


sustained by the claimant against the respondents when said claimant was caused to fall


on property and premises more specifically, the sidewalk adjacent to 140 Hodge Street,


Buffalo, New York located at or near the exit commonly known as the 140 Hodge Street


exit of Women & Children's Hospital of Buffalo; which property is under the possession,


control and ownership of 'the respondents. See photographs of the area where claimant


fell which are attached hereto.


FIFTH: The time when the claim arose and the time when injuries and


damages herein alleged were sustained was December 17, 2013 between 11:30 a.m. and


noon.


SIXTH: The incident occurred in the area commonly known as the


sidewalk adjacent to the exit commonly known as the 140 Hodge Street exit of Women &


Children's Hospital of Buffalo in Buffalo, Erie County, New York which is under the


possession, control and ownership of the respondents: See photographs of the area


where claimant fell which are attached hereto.


SEVENTH: ThaUhe cause ofaction which forms the substance ofthis claim


arose in the following manner.


On or about December 17, 2013, the claimant
was on the sidewalk adjacent to the exit known
as the 140 Hodge Street exit of Women &
Children's Hospital in Buffalo, New York when
she was caused to slip and fall as the result of a
dangerous condition, causing claimant to come
into contact with the ground, and seriously
injuring herself.


EIGHTH: That the aforesaid incident and the injuries and damages


resulting therefrom occurred by reason of the fault, neglect, and carelessness of the


respondents, their agents, servants and/or employees and that said respondents failed to


properly, adequately, and safely maintain the aforesaid premises; failed to properly and


adequately supervise and control the area where claimant fell on the date of the incident;
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carelessly and neg6gently designed 'the area on said premises where the incident


occurred; failed to take the necessary stepsto clear iceand snowlrom common walkways


and, upon informationand belief, respondents, their agents, servants and employees failed


to take the necessary steps and make the necessary observations, which, if taken or


made, would haveavoided the said incident; and in that the respondents, their agents,


servants and/or employees were otherwise careless and negligent.


NINTH: By reason of the aforesaid, the claimant sustained severe,


painful and pennanentinjuries in andaboutthe back, leftwrist and left shoulder sustaining,


.among other injuries, broken bones intheleft wrist; andwasotherwise rendered sick, sore,


lame and disabled; was caused to incurand spend large sums of moneyfor hospital care,


surgical care, physicians' services, nursing care, X-rays and medical supplies, for which


1he exact amount ofsuch expenses cannot be determined at the present time.


WHEREFORE, the claimant respectfully prays and requests that these


claims, as set forth herein, be paid and allowed by the respondents.


DATED: December 23.2013
Hamburg, New York
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VERIFICATION


STATE OF NEW YORK )
)5S.:


COUNTY OF )


L"NJSAt Sf~'a


is the plaintiff in the within action; that (s)he has read the foregoing and knows the contents


thereof; that the same is true to her/his own knowledge, except as to the matters therein stated


to be alleged upon information and belief, and that as to those matters, deponent believes it to


be true.


..JACOB A. FlIORKOwSIO
Notary PUbl~ $tate of,NewYQrk


No. 02PI82..e96~
. ~_._~~llfI8d In.erie¢Q~ I ~


.-~~pfrett.AuguatU, 20_
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ERIE CO lJ1'lTY ATTOR:-;EY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF L AW


January 29, 2014


y !lCHELLE M. PA RKER


FI R~T A.~S I STANT C Ol ,NTY A TTORl\EY


JERE~'r C. T OTH


SECOND ASS ISTANT COUNTY AnORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Smith, Levi v. County ofErie


Notice of Claim


Levi Smith
3271 East Church Street
Eden, New York 14057


Michael C. Lancer, Esq.
Collins & Collins Attorneys, LLC
267 North Street
Buffalo, New York 14201


Should you have any questions, please call.


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


MMP:dld
Ene.


By: Oh~-P~L
'Michelle M. Parker
First Assistant County Attorney


')5 FRANKLI N S rRLFr. R()()~f 1 6 3~. BlJf-l'.\ l ll . ~ I.W YORK 14202 - PIIOl\ E: (7 1o) 85S-2200 - vwW.l:k ll:.lJCJV
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


In the Matter of the Claim of
LEVI SMITH,


Claimant,


vs.


COUNTY OF ERIE,


Respondent.


To: County of Erie
Michael A. Siragusa, Esq.
95 Franklin Street, Suite 1634
Buffalo, New York 14202


NOTICE OF CLAIM


PLEASE TAKE NOTICE that the Claimant, LEVI SMITH, claims and demands


against the COUNTY OF ERIE and in accordance with the requirements of the New York


General Municipal Law §50-e claim the following:


1. The name and post office address of the Claimant is:


LEVI SMITH
3271 East Church Street
Eden, New York 14057


The name and post office address of Claimant's attorney is:


Michael C. Lancer, Esq.
COLLINS & COLLINS ATTORNEYS, LLC
267 North Street
Buffalo, New York 14201


Collins&Collins
ATTORNEYS , LLC


n, 267 North Street, Buffalo, ;\c\Y York 14201 0 /' 716 885 9700


'<3:3>-







2. The claim of LEVI SMITH is for personal injuries sustained through the


negligence, carelessness and violations by the Respondent, their agents, employees and


representatives.


3. The time when and place where this claim arose are as follows: On November 20,


2013 at approximately 8:00 p.m., at the intersection of NYS Route 20 and Genesee Street in the


Town of East Concord, County of Erie, State of New York.


4. The Claimant, LEVI SMITII, was a motorist traveling southbound on Route 240


when he approached the intersection of NYS Route 240 and Genesee Road in the Town of East


Concord, County of Erie and State of New York.


5. On November 20, 2013, the Claimant, LEVI SMITH, was a motorist traveling


southbound on Route 240 in the Town of East Concord, County of Erie and State of New York


when he was struck by motorist, Steve Royer. At the time of the accident, the Claimant was


traveling southbound on Route 240, while Mr. Royer was traveling eastbound on Genesee Road.


Mr. Royer ran the stop sign at Genesee Road and Route 240 and hit the passenger side door on


the Claimant's vehicle.


6. Upon information and belief, the Respondent is the owner of the aforesaid


roadway and was responsible for the maintenance, creation, design, marking, construction and/or


repair of this roadway.


7. The Claimant, LEVI SMITII, was caused to suffer serious and permanent


injuries including, his lower back, left shoulder, left wrist and neck.


Collins&Collins
ATTORNEYS, LLC


, 267 ~()rth Street, Buffalo, Xew York 14201 :: /' 7168859700
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8. The injuries to the Claimant, LEVI SMIllI, have resulted and will result in past


and future medical expenses; past and future loss of earnings, fringe benefits, and unemployment


compensation; reduced earning capacity; past and future pain and suffering and loss of enjoyment


of life; past and future loss of household services; as well as other damages.


9. The collision between the Claimant, LEVI SMITH and the aforesaid Steve Royer


vehicles was directly and proximately caused by the carelessness and negligence of the


Respondent's employees, agents and servants in its creation, design maintenance, marketing,


construction and/or reconstruction of the roadway in that they failed to provide safety measures


or safety devices that would have prevented the collision between the Claimant's vehicle and Mr.


Royer's vehicle. In addition, no signs were placed by the Respondent to warn of the dangerous


conditions. Further, the Respondent and/or Respondents' employees, agents and servants had


actual and/or constructive notice of the dangerous and/or defective condition of the intersection


and failed to exercise reasonable care in removing or correcting the dangerous conditions posed


by the roadway. Upon information and belief, the Respondent owns and has a duty to maintain


Genesee Road in the Town of East Concord and warn of the dangerous conditions present on that


road.


10. The injuries of the Claimant, LEVI SMIllI, have resulted and will result in past


and future medical expenses including costs for hospitalization, surgery, medications, physical


therapy, rehabilitation, custodial care, diagnostic tests, radiological tests, follow-up medical


examinations; as well as medical and home equipment and devices; past and future loss of


earnings, fringe benefits, Social Security benefits and unemployment compensation; reduced


Collins&Collins
ATTORNEYS, LLC


n 267 North Street, Buffalo, Xew York 14201 C I'- 716 H85 9700
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·I
earning capacity; past and future pain and suffering and loss of enjoyment of life; past and future


loss of household services; as well as other damages.


WHEREFORE, the Claimant, LEVI SMITH, hereby claims and demands from


Respondent, COUNTY OF ERIE, compensation for the damages sustained by reason of the


wrongful, unlawful, negligent and careless acts and omissions of the Respondent, its agents,


servants and employees.


DATED: January 15, 2014
Buffalo, New York


MICHAEL C. LANCER, ESQ.
On BehalfofClaimant,
LEVI SMITH
Collins & Collins Attorneys, LLC
267 North Street
Buffalo, New York 14201
(716)885-9700


SubsF.ribed and sworn to before me
this rJ day of January 14


JOElLE WOLOSZYN
NOTARY PUBLlC·STATE OF NEW YORK


No.01W06273218
QuaUlled In Wyoming county I(p


My CommIssion Expires December 03. 201.:


Collins&Collins
ATTORNEYS, LLC


I 267 :\nrth Street, Buffalo, New York 14201 ~ P 7168859700
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE


In the Matter of the Claim of
LEVI SMITH,


Claimant,


vs.


COUNTY OF ERIE,


Respondent.


STATE OF NEW YORK )
COUNTY OF ERIE )ss. :
CITY OF BUFFALO )


Joelle Woloszyn, being duly sworn, deposes and says:


AFFIDAVIT OF SERVICE


1. That I am over eighteen years of age and am not a party to this action.


2. That on the lS-%td ay of January 2014, I served a copy of a Notice of Claim of LEVI
SMITH annexed hereto, on COUNTY OF ERIE, the Respondent, by depositing same enclosed in a
postpaid properly addressed wrapper, Certified Mail, Return Receipt Requested, in an official
depository under the exclusive care and custody of the United States post office department within the
State of New York, addressed as follows:


CERTIFIED MAIL: 'l ()\ 3nIOc::ce6C\2) 9 a \3
County of Erie
Michael A. Siragusa, Esq.
95 Franklin Street, Suite 1634
Buffalo, New York 14202


Subscribed and sworn to before me
this!5.li)day of January, 2014.


MORGNIS.CREENE
Np. OtGRi007I02­


NoI8ry Public. Slate of New York
Qualified In Erie c~un~


MyCommlsslol1 ea!J.res 'CL2JIV


Collins&Collins
ATTORNEYS , LLC


• 267 Xorth Stree t , Buffalo. New York 1-1201 = {J 716885 9700
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VERIFICATION


LEVI SMITH, being duly sworn, depose and say: I am the Claimant above named; I have


read the foregoing Notice of Claim against STATE OF NEW YORK, NEW YORK STATE


DEPARTMENT OF TRANSPORTATION and COUNTY OF ERIE and know its contents; the


same is true to my own knowledge, except as to those matters therein stated to be alleged on


information and belief, and, as to those matters, I believe it to be true.


LlRTi SMITH


SubscdJ:ted and sworn to before me
this 1:C.- day of Jan , 2014.


JOELLE WOLOSZYN
I-lOTARY PUBLIC-STATE Of' f'6'J 'foRK


No. 01W062.1 ~16
Qualified Inw~~ County .


~v Commission Flp!leS Dflcember 03. 20Ji..p


Collins&Collins
ATTORNEYS, LLC


(l 267 North Street, Buffalo, New York 14201 0 /" 716885 9700
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MICHAfl. A. S IRAGuSA


ERIE Couxrv A n ORNEY


Mr. Scott W . Kroll , Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll :


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


D EPARTMENT OF LAW


January 21, 2014


NIICHELLE: M. P ARKER


FIR~T AS SISTANT CO UNTY A nORNEY


JERE~1Y C. T OTH


SECO:>lD A SSISTANT CO UNTY A nORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie , enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimants:


Claimant's attorney:


Thiebolt, Jennifer and Michael v. County of
Erie and Peter Pomana


Notice of Claim


Jennifer & Michael Thiebolt
25 Delton Street
Tonawanda, New York 14150


Craig H. Bernhardt, Esq.
Nicholas, Perot, Smith, Bernhardt & Zosh
12364 Main Road
Akron, New York 14001


Should you have any questions, please call .


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


/~ )
B-~AXLf ' /U.J.. J..J..JIL~L { ot t s.:
~ / Michelle M. Parker


First Assistant County Attorney


MMP
Ene.


')5 r R \ " " I.IN S fREET. Roo, ! 1634. B UFh\1O. :'JI.\\ YORK 14202 - PHONE: (71(j) R:iX-21()() - \\ \\ W.ERIE.(jUV







STATE OF NEW YORK
COUNTY OF ERIE


In the Matter of the Claim of :
JENNIFER THIEBOLT and
MICHAEL THIEBOLT .
25 Delton Street
Tonawanda, New York 14150


Vs.


COUNTY OF ERIE
95 Franklin Street
Buffalo, New York 14202


PETER POMANA
3 Blair Lane
West Seneca, New York 14224


Claimants,


Respondents.


NOTICE OF CLAIM


PLEASE TAKE NOTICE, that Jennifer and Michael Thiebolt, by and through their


attorney, Craig H. Bernhardt, Esq., of counsel to Nicholas, Perot, Smith, Bernhardt & Zosh, P.C.,


hereby make claim against the County of Erie and Peter Pomana, and in support thereof allege


the following:


1.. That the undersigned, Jennifer and Michael Thiebolt, residing at 25 Delton Street,


Tonawanda, New York 14150 ·by and through their attorney, Craig H. Bernhardt, Esq., of


counsel to Nicholas, Perot, Smith, Bernhardt & Zosh, P.C., 12364 Main Road, Akron, New York


14001, claim damages against the Respondents, the County of Erie and Peter Pomana, for


personal injuries, p~in and suffering, general and special damages, medical expenses and


property damages and loss of marital consortium sustained by them.







2. That the said injuries were sustained by Jennifer Thiebolt in a motor vehicle


collision that occurred on-October 25, 2013 at approximately 1:46 p.m. on the Interstate 190


North at or near its merge to the Interstate 290 East in the Town of Tonawanda, County of Erie


and State of New York. A copy of the police report is attached hereto and marked as Exhibit


"A".


3. The vehicle occupied by the claimant, Jennifer Thiebolt, was at the time of the


.incident traveling on the Interstate 190 North, entering the Interstate 290 East when another


motor vehicle described as a 2006 Ford Van owned by the County of Erie and operated by Peter


Pomana did collide with the passenger side of the vehicle being operated by claimant, Jennifer


Thiebolt. The impact did cause the Thiebolt vehicle to leave the highway, causing same to roll


over, resulting in personal injuries to Jennifer Thiebolt with resulting general and special


damages. The claimant, Michael Thiebolt, has sustained a loss of marital consortium.


4. That the claimants' damages and injuries occurred as a result of the negligence,


careless and reckless disregard- for the safety of others, of the respondents and their agents,


servants and/or employees .in operating a motor vehicle in a negligent, careless and reckless


manner. -


5. As a result of the aforesaid incident, the claimant, Jennifer Thiebolt, sustained


severe bodily injuries and was painfully and seriously injured; was rendered sick, sore, lame and


disabled; and more particularly, claimant, Jennifer Thiebolt, sustained injuries to her spine,


extremities and the nerves, tendons, blood vessels and soft tissues associated therewith. The


permanency and full extent of these injuries is currently unknown in as much as Jennifer


Thiebolt is currently the recipient of ongoing medical care and treatment. Upon information and


belief, the aforesaid injuries are permanent and progressive in nature, and will require further







..


medical treatment with all risks attendant thereto. As a result of Jennifer Thiebolt's injuries, the


claimant, Michael Thiebolt, has sustained a loss ofmartial consortium.


.6. That as a result of the foregoing, the claimant, Jennifer Thiebolt, sustained severe


and serious permanent injuries as defined by New York State Insurance Law Section 5102(d)


and will seek damages for pain and suffering, mental and emotional distress, unreimbursed or


uncompensated medical expenses and loss of wages and every other item of like general


damages as may pro~erly be proven at a trial of this action. The claimants have also sustained


property damage and other associated expenses including, but not limited to, rental car costs in


the approximate amount of $353.12, damage to a GPS unit in the approximate amount of


$300.00, and damage to other personal items in the amount of approximately $400.00.


7. That all injuries and damages sustained herein were occasioned as a result of the


negligence of the. respondents and their agents, servants and/or employees without any


negligence on the part of the claimants contributing thereto.


8. .As a result of the foregoing, the claimant, Jennifer Thiebolt will, upon


information and belief, sustain special damages by way of medical expenses and lost earnings


that will exceed basic economic loss as defined by New York State Insurance Law Section


5102(a) and does hereby claim all those damages in excess of "basic economic loss" as said


damages were caused by the negligence, carelessness and recklessness of the respondents named


herein as well as their agents, servants and/or employees.


9. Upon information and belief, the respondent, Peter Pomana, was operating said


motor vehicle at the direction' and under the control of the respondent, County of Erie and the


County ofErie is vicariously liable for the acts of the respondent, Peter Pomana.







..


PLEASE TAKE NOTICE, that your claimants intend to commence an action for their


damages as set forth above if the above claim is not adjusted in the time provided for by law.


-,_--MIchael Thiebolt


STATEOFNEW'YORK )
COUNTY OF ERI~ ) ss:


On this IB day of December, 2013, before me personally came, JENNIFER
THIEBOLT, known to me and known to me to be the same person described in the foregoing
Notice of Claim and acknowledged to me that she executed the same.


. .
STATEOFNEWYORK )
COUNTY OF ERIE ) ss:


On this ' \ IQ day of December, 2013, before me personally came, MICHAEL
THIEBOLT, known to me and known to me to be the same person described in the foregoing
Notice of Claim and acknowledged to me that he executed the same.







• -


Craig H. Bernhard
NICHOLA , E OT SMITH,
. BERNHARDT&
Attorneys for Plainti
12364 Main Road, P. . Box 176
Akron, New York 14 01
(716) 542-5413


Sworn to before me this 9th


day of January, 2014. .


KAREN M FOLEY
fJCltArV P'I OIIl':, 'St,\[ 1' of New York


OU(1 lo. i. ;>(] n t:ne Cc u ntv 0/:)
Mv Commission r.)(plrp.s ;'vl ay 11. 1',.9-L
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ERI E C OUl'iTY A rrORNEY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


D EPARTMENT OF LAW


January 6, 2014


MICHEI.LE M. PARKFR


FIRST AS SI'iH'IT C OUNTY ATTfJRr\ EY


JE REM'c C . Tm H


SECO ND A SSISrANTCOUNTY ATTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney :


Tomasello, Debra v. County ofErie,
DCB Elevator Co., Inc. and American
Loss Prevention Services


Order to Show Cause


Debra Tomasello


Frank J. Dolce, Esq.
Cantor, Dolce & Panepinto, P.e.
1600 Main Place Tower
350 Main Street
Buffalo, New York 14202


Should you have any questions, please call.


Very truly yours ,


MICHAEL A. SIRAGUSA
Erie County Attorney


~p, " /J r-.U-L-1 v/w1.e&d)
Michelle M. Parker
First Assistant County Attorney


MMP:dld


Enc.


95 FR.\ N" I.IN S TRr.r:r. ROOM 1634, B UIl-.\ I.I1. • 'EW Y ORK I4 20:! - PHONE: (7 161 R5 lS-:!2{)() - WWW.ERIF..Ijl)V
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NYS~f'-F 'DOC. NO. ~~ ~,~
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" "
'j INDEX NO. 804432/2013


j


RECEIVED NYSCEF: 12/20/2013


..----.,. _0


Hon. ·~an..t LJ r;wlin
Justice Presidfug , '


STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE


DEBRA TOMASELLO


Claimant,
v.


COUNTY OF ERIE
DCB ELEVATOR CO., INC.
AMERICAN LOSS PREVENTION SERVICES


Respondents.


At a Special Term of the Supreme Court held "
in and for the County of?}Je~U!.~-!!!!~>N_ew
York on the~ day of ~bY,'"2013.


ORDER TO SHOW CAUSE


Index No. '8 6t..t Li~~ Id-D \~


J '


)


t
Upon reading the annexed Affumation of Frank J. Dolce, Esq., duly affirmed on the 12th


day of December, 2013, it is hereby


9RDERED, that the respondents show cause at a Special Term of the Supreme Court of


New Yo~k to be held in and for the County ofErie at Part -?&, ' J:5j) Delaware AvenuelFrankIin


Street, Buffalo,New York on the bD day of da..it\ua-V'~%fH.3/2014 at q:3D a.m.zp.m. of
. ,


that day or as soon thereafter as counsel can beheard, why anorder should not be granted compelling


the respondents to submit to pre-litigation discovery pursuant to CPLR 3102(c) and directing the
, ,


respondents to preserve evidence and produce the following:


'A copy of the elevator maintenance contract in effect at the Rath Building
on the date of the claimant's incident, September 4,2013;


• Any and all maintenance reports/records, maintenance invoices, and
elevator inspection records for'all elevators located in the Rath Building
from September 1,2012 through Septembet 30, 2013.


• Any and all incident reports documenting malfunctioning elevators from
September 1,2011 up to, and including', September 4,2013.







• .,







. r


'.


..


•
. .....,.


Any and all materials including, but not limited to, documents,
photographs, surveillance video,statementsand reports regarding the
claimant's workplace accident of September 4,2013.


ORDERED, that service of a copyof this order and the papers upon which it is


granted be sent by certifiedmail to the main places ofbusinessor residence of the respondents;


COUNTY OF ERIE
95 Franklin Street, 16th Floor
Buffalo,NY 14202


DCB ELEVATOR CO. t INC,
916 Center Street 310 CenterStreet
Lewiston, NY 14092 Lewiston, NY 14092


AMERICAN LOSS PREVENTION SERVICES
P.O. Box 605
Buffalo,NY 14207


1H
on or beforeDecember~ , 2013, which shall be deemedgood and sufficient service.


DATED: Buffalo, NCLW York
December~-, 2013


Hon, DIANE Y. DEVlIN, J.S.C.


GRANTED
DEC 202013


Mf~BY'?IiEBORAH WAGNE 4


COUR'!CLERK


2
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rWIL~D: ERIE COUNTY CLERK 12/16/20131
NYSCEF DOC. NO. 1


STATEOFNEW YORK
SUPREME COURT: COUNTY OF ERIE


DEBRATOMASELLO


Claimant,
v.


COUNTYOF ERIE
DCB ELEVATOR CO., INC.
AMERICAN LOSS PREVENTION SERVICES


Respondents.


INDEX NO. 804432/2013


RECEIVED NYSCEF: 12/16/2013


ATTORNEY
AFFIRMATION


IndexNo.


Frank J. Dolce, Esq., affirms the following under the penalties of perjury:


1. I am an attorneyat law duly licensedto practice in the StateofNew Yorkand am


a partner in the law firm of Cantor, Dolce andPanepinto,P.C., attorneysfor the claimant, Debra


Tomasello. As such, I am fully familiar with the facts andcircumstances herein.


2. On September4,2013, the claimantwas employedby the Erie County


Department of Social Serviceslocated in the Rath Building, 95 Franklin Street, Buffalo, New


York 14202.


3. On that date, the claimant was involved in a workplace incident. The claimant,


while walking onto an elevator located in the Rath Building,was violentlystruck in her right arm


and right shoulder by the rapidlyclosing elevatordoor. As a result of the incident, the claimant


sustained serious injury to her right shoulderand neck.


4. Upon information and belief, the accidentand the claimant's injuries were caused


by the defective condition of the elevator and the negligentmaintenance, inspection, and repair of


the elevator.


5. Pursuant to the authority of CPLR 3102(c), the claimant seeks the following


disclosurefrom the respondents both "to aid in bringing an action" and "to preserve







..







. , . ...


information":


. '


• A copy of the elevatormaintenance contract in effect at the RathBuilding


on the dateof the claimant's incident, September 4,2013;


• Any and all maintenance reports/records, maintenance invoices, and


elevator inspection records for all elevators located in the Rath Building


from September 1, 2012 through September 30, 2013.


• Any and all incidentreports documenting malfunctioning elevators from


September 1, 2011 up to, and including, September 4,2013.


• Any and all materialsincluding, but not limitedto, documents,


photographs, surveillance video, statements and reportsregarding the


claimant's workplaceaccident of September 4,2013.


6. Additionally, this order to showcausefor pre-litigation discovery requests


production ofall documents, evidence, and materials in whatever form maintained relating to the


above matter andfurther seeksan injunctiondirecting respondents to preserveandnot alter,


dispose of, or destroy any of the information requested herein.


7. Upon information and belief, the materials which the claimantseeksare kept in


the usual and regular course of businessby the respondents.


8. CPLR 3102(c) providesthat "beforean action is commenced, disclosure ... to aid


in bringing an action [and] to preserve information ... maybe obtained, but only bycourt order."


In accordance withthis provision, a claimantmay"seekor obtaina court order to compel the


preservation" of evidence. MetlifeAuto & Home v. JoeBasil Chevrolet. Inc.• 1 N.Y.3d 478


(2004).


9. Thispre-litigation discovery is necessary to determine and preservethe facts


2
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surrounding the claimant's incident and to identify anyand all potential defendants.


10. The claimant recognizes his obligation to bear the reasonable copying costs


associated with the requested relief.


11. The claimant has not made a previous application to this court for the same or


similar materials from the respondents.


WHEREFORE, the claimant respectfully requests that this court grant an order directing


the respondents to comply with pre-litigation discovery; and for such other and further reliefas


this court deems just and proper.


DATED: Buffalo, New York
December 12,2013


3
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M JC'II '\E l. A. SIRAGl 'SA


ERIE COUNT'! A TTOR. 'EY


Mr. Scott W. Kroll, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202


Dear Mr. Kroll:


COUNTY OF ERIE


MARK C. POLONCARZ
COUNTY EXECUTIVE


DEPARTMENT OF LAW


January 14,2014


MICHELLE M. P,\RK ER


F IRST A.,.,IST·\ NTCOUNTr ATTO RNEY


JERE.\1Y C. TOTH


SECOND ASS IST.\ NT C OUNTY A TTORNEY


In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:


File Name:


Document Received:


Name of Claimant:


Claimant's attorney:


Turner, Robert v. County ofErie


Notice of Claim


Robert Turner
211 Winslow Avenue
Buffalo, New York 14208


David P. Feldman, Esq.
69 Delaware Avenue
Suite 600
Buffalo, New York 14202


Should you have any questions, please call .


Very truly yours,


MICHAEL A. SIRAGUSA
Erie County Attorney


nkl)Lu~'l~\ < {,It~)
Michelle M. Parker
First Assistant County Attorney


MMP:dld
Ene.


95 FRANKLI N S IRH- r, ROOM 1634, B CII.\ Ll>. 'II-.W YORK 14 20 2 - PHO:-lI:: ( 7 10) R58-2200 - V.WW.EI{ IF..GU V







STATE OF NEW YORK COUNTY OF ERIE


In The Matter of ROBERT TURNER,


Claimant,


-against-


COUNTY OF ERIE


TO THE CLERK OF ERIE COUNTY LEGISLATURE and
TO THE ERIE COUNTY ATTORNEY:


NOTICE OF CLAIM


PLEASE TAKE NOTICE, that the undersigned ROBERT TURNER pursuant to statute


in such case made and provided does hereby claim damages for personal injury sustained by him


against the County of Erie, its agents, servants and employees and in support thereof states:


1. Post Office address of claimant Robert Turner is 211 Winslow Avenue, Buffalo


NY 14208.


2. Attorney for claimant is David P. Feldman, Esq., 69 Delaware Ave., Suite 600,


Buffalo NY 14202.


3. The claim herein asserted is for personal injuries caused by the negligence of


employees of the Erie County Correctional Facility, Alden New York.


4. This claim for medical infection, and for malpractice arose September 18,2013,


and was continuously treated by employees of the Erie County Correctional


Facility until December 13,2013 when claimant herein was released from


custody.







5. The circumstances by which said claim arose are as follows:


• Plaintiff was confined to the Erie County Correctional Facility on August


10, 2013. On or about September 18, 2013, Claimant reported to medical


personnel at the Erie County Correctional Facility of infection which had


occurred in claimant's neck.


• Employees of the Erie County Correctional Facility failed to offered any


medical treatment to claimant until October 5, 2013, at which time


claimant was seen by medical personnel at the Erie County Correctional


Facility.


• Personnel at the Erie County Correctional Facility continuously treated


Plaintiff thereafter until he was released on December 13,2013.


6. The Erie County Correctional Facility its agents, servants, and employees


were negligent in that said facility carelessly and negligently expose claimant to


unsanitary conditions resulting in the infection sustained by claimant. Erie


County Correctional Facility its agents, servants and employees further failed


promptly and adequately to treat the infection from which claimant suffered.


7. By reason of the negligence aforesaid Plaintiff is totally infected with an


incurable and destructive disease which will result in grave disability and fatality.


WHEREFORE, Claimant presents the foregoing claim. Demand is hereby presented for


adjustment and payment.







. . .-. . "


DATED: Buffalo, ~ew York
January~, 2014 ROBERT TURNER







.
~.. . ..


VERIFICATION


ROBERT TURNER, being duly sworn, deposes and says: that deponent is the
Claimant in the within action; that deponent has read the foregoing Notice of Claim and
knows the contents thereof; that the same is true to deponent's own knowledge, except as
to the matters therein stated to be alleged on information and belief, and that as to those
matters deponent believes it to be true.


Robert Turner


DAVID P. FELDMAN
Notary Public, State of New YOrk


rAQualified in Erie Cou~~ yv
My Commission expires .-."lIII!~"'~-Qo"'- {





