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COUNTY OF ERIE

. ) o MARK C. POLONCARZ . _
MICHAEL A. SIRAGUSA COUNTY EXECUTIVE ‘ MI(,HI:LLI?: M. PARKER
COUNTY ATTORNLY FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH.
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNLY
MEMORANDUM
TO: Karen McCarthy, Clerk, Erie County Legislature
FROM: Michelle M. Parker, First Assistant County Attorney
DATE: December 12, 2014
RE: Transmittal of New Claims Against Erie County

Ms. McCarthy:

In accordance with the Resolution passed by the Erie County Legislature on June
25, 1987 (Int. 13-14), attached please find six (6) new claims brought against the County of Erie.
The claims are as follows:

Claim Name

John and Jennifer Cooper v. County of Erie

Minerva and Jorge Rojas v. Mohawk Group, Inc., et al.

Roger Dulanski v. County of Erie

New York Central Mutual, et al. v. Erie County Sheriff’s Office
Susan Gregg v. County of Erie

ECMCC v. County of Erie and John Greenan

MMP:dld
Attachments

95 FRANKLIN STREET — ROOM 1634, BUFFALO, NEW YORK 14202- PHONE (716) 858-2200 - FAX (716)858-299.\%%& sg'xlvjl(-é
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COUNTY OF ERIE

MICHAFL AL SIRAGE SA MICHELLE M. PARKER
ERIF COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNI Y
MARK C. POLONCARZ
COUNTY EXECUTIVE Jiremy C. TOTH
DEPARTMENT OF LAW SLCOND ASSISTANT COUNTY ATTORNEY

December 1, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Cooper, John and Jennifer v. County aof
Erie

Document Received: Notice of Claim

Name of Claimant: John and Jennifer Cooper
7094 Ward Road

North Tonawanda, New York 14120

Claimant's attorney: Daniel B. Kane, Esq.
The Higgins Kane Law Group, P.C.
69 Delaware Avenue, Suite 100
Buffalo, New York 14202

Should you have any questions, please call.
Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /% #

Michelle Parker
First Assistant County Attorney

MMP:dld
Enc.
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JOHN A. COOPER and JENNIFER E. COOPER, ﬂ’q\‘\) ;

.a stant CWAM
Claimants, raey

VS, NOTICE OF CLAIM

COUNTY OF ERIE,

Respondent.

PLEASE TAKE NOTICE that JOHN A. COOPER and JENNIFER E. COOPER,
pursuant to statutes in such cases made and provided, do hereby make claim against the
respondent, COUNTY OF ERIE, and in support of such claim do state the following:

1. Claimants’ post office address is 7094 Ward Road, North Tonawanda,

New York 14120.

2. Claimants’ attorney is Daniel B. Kane, Esq. and The Higgins Kane Law

Group, P.C., 69 Delaware Avenue, Suite 100, Buffalo, New York 14202, telephone: 716-

745-4545.

3. The time when, and the place where, and the nature of the claim(s) are as
follows: Upon information and belief, on or about September 8, 2014, the claimant, John A.
Cooper, while engaged in the course of his employment with Cooper Neon Sign Co., Inc.
d/b/a Cooper Sign Company, was working at Ralph Wilson Stadium. As John A. Cooper
was walking in a passageway in an area identified as Gate 7, he was caused to trip over

a piece of steel material lying on the ground.





4. That at all times hereinafter mentioned, claimant John A. Cooper was using
due care.

5. Upon information and belief, the subject project was under the supervision
and control of the County of Erie, its agents, servants, contractors and/or employees.

6. That upon information and belief, the claimant alleges that the respondent,
its agents, servants, contractors and/or employees, were negligent in failing to provide
claimant and others in said area with proper, adequate and safe work site and protection;
failing to provide proper and adequate instruction, supervision and training; failing to warn
claimant of dangers of the steel materials on said ground in passageway; violation of
various work site statutes, regulations, rules, laws and standards, including New York State
Labor Law, OSHA Rules of the Labor Department Provisions of the Industrial Code and
Rules of the Board of Standards and Appeals of the Department of Labor of the State of
New York.

7. Therefore, the claimants are making a damage claim for serious and
permanent personal injuries, economic loss, conscious pain and suffering, and changes
in their lifestyle, loss of consortium, medical bills, all of which stem from the alleged
statutory violations and negligence of the County of Erie, its agents, contractors, servants
and/or employees, all to their damage pursuant to General Municipal Law §50-e and
CPLR §3017(c).

8. That the amount of damages sought by the claimants exceeds the
jurisdictional limits of all lower courts, and that this action is properly brought in the

Supreme Court of Erie County, New York, pursuant to CPLR §3017(c).
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WHEREFORE, claimants request that the claim be allowed and paid for by the
COUNTY OF ERIE, pursuant to General Municipal Law §50-e and CPLR §3017(c),

together with interest, costs and disbursements in this action.

Jemj‘ufe'r E. Cooper

Swom to before me this 25472
day of October, 2014.

Nozt;fy’e;ﬁ;i:mx /J '

REN
mERlepuEEurf: hgrﬁ%'b’?‘mm Danlel B. Kane
No. 01MAGO7! THE HIGGINS KANE LAW GROUP P.C.
COUNTY
wcgmsggq"gﬁﬁﬁmw 5,28 Attorneys for Claimants

John A. Cooper and
Jennifer E. Cooper

69 Delaware Avenue
Buffalo, New York 14202
716-745-4545





VERIFICATION

STATE OF NEW YORK )
COUNTY OF ERIE ) ss:

John A. Cooper and Jennifer E. Cooper, being duly sworn, deposes and says that
we are the claimants in this action; that we have read the foregoing Notice of Claim which
was signed by us and as such we know the contents thereof; that the same is true to our
knowledge, except as to the matters herein stated to be alleged upon information and
belief, and that as to those matters we believe them to be true.

A
J . Cooper

A Cray/

Jengifer €. Cooper 4

Sworn to before me this
247 day of October, 2014.

ooty D0 00

Notary Publi¢

EILEEf wiALLAR
QTARY PUBLIC, STATEOF NE%I'#ORK
e
IAGARA COUNTY
MY CONMSSION EXPIRES MARCH 25, 20/






COUNTY OF ERIE

MICHARL A, SIRAGUSA VICHE T E M. PARKFR
ERIE COUNTY ATTORNTY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE Jeremy C. TOTH

DEPARTMENT OF LAW SLCOND ASSISTANT COUNTY ATTORNLY
December 1, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Dulanski, Roger v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Roger Dulanski

3255 Hazelmere Avenue
Machias, New York 14101

Claimant's attorney: William B. Collins, Esq.
Collins & Collins Attorneys, LLC
267 North Street
Buffalo, New York 14201

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /%

Michelle Parker
First Assistant County Attorney

MMP:dld
Enc.

I3 FRANKLIN STREET. ROOM 1634, BUFEATO. NEW YORK 14202 ~ PHONE: (716Y8538-2200 - WWW.IRIE.GOV






STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Claim of
ROGER DULANSKI, NOTICE OF INTENTION
TO FILE A CLAIM
Claimant,
Claim No.
V.
COUNTY OF ERIE,
Respondent.

To:  County of Erie
Michael A. Siragusa, Esq.
95 Franklin Street, Suite 1634
Buffalo, New York 14202

PLEASE TAKE NOTICE that the Claimant, ROGER DULANSK]I, claims and demands against the

COUNTY OF ERIE and in accordance with the requirements of the New York General Municipal Law

§50-¢ claim the following:
1. The name and post office address of the Claimant is:
ROGER DULANSKI
3255 Hazelmere Avenue

Machias, New York 14101
The name and post office address of Claimant’s attorney is:

William B. Collins, Esq.

COLLINS & COLLINS ATTORNEYS, LLC
267 North Street

Buffalo, New York 14201

2. The claim of ROGER DULANSKI is for personal injuries sustained through the

negligence, carelessness and violations by the Respondent, their agents, employees and representatives.

ATTORNEYS, LLC

4. 267 North Street, Buffalo, New York 14201 o £ 716 885 9700
-






3. The time when and place where this claim arose are as follows: On October 6, 2014 at
approximately 8:00 a.m., at the Allen Road Bridge on Allen Road in the Town of East Concord, County of
Erie, State of New York. |

4, The Claimant, ROGER DULANSKI, was an employee of Herbert Darling Inc., at the time
of the accident, as an operating engineer.

5. On October 6, 2014, the Claimant, ROGER DULANSKI, was an operating engineer while
during the course of his employment the general contractor, Nichols, Long & Moore, Inc., requested that
the Claimant assist them in operating a piece of their equipment. While in the process of climbing into the
cab of the machinery by using the track, the Claimant’s foot was caused to slip due to oil on the track,
which caused his knee to pop. At the time of the accident, the Claimant was working on the Allen Road
Bridge in the Town of East Concord, County of Erie and State of New York.

6. Upon information and belief, the Respondent is the owner of the aforesaid roadway and was
responsible for the maintenance, creation, design, marking, construction and/or repair of this roadway.

7. The Claimant, ROGER DULANSKI, was caused to suffer serious and permanent injuries
to his right knee.

8. The injuries to the Claimant, ROGER DULANSKI, have resulted and will result in past
and future medical expenses; past and future loss of earnings, fringe benefits, and unemployment
compensation; reduced earning capacity; past and future pain and suffering and loss of enjoyment of life;
past and future loss of household services; as well as other damages.

9. The work-related accident the Claimant, ROGER DULANSKI was directly and
proximately caused by the carelessness negligence, and violation of the New York State Labor Law Section
200, 240(1), and 241 (6) of the Respondent’s employees, agents and servants in its creation, employee

safety and design maintenance, marketing, construction and/or reconstruction of the roadway in that they

ATTORNEYS, LLC

a. 267 North Street, Buffalo, New York 14201 O p 716 885 9700
-~
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failed to provide safety measures or safety devices that would have prevented the Claimant’s work-related
accident. In addition, no signs were placed by the Respondent to warn of the dangerous conditions. Further,
the Respondent and/or Respondents’ employees, agents and servants had actual and/or constructive notice
of the dangerous and/or defective condition as the unsafe environment for employees and co-employees and
failed to exercise reasonable care in removing or correcting the dangerous conditions posed by the
equipment owned by the general contractor, Nicholas, Long & Moore, Inc.

10.  The injuries of the Claimant, ROGER DULANSKI, have resulted and will result in past
and future medical expenses including costs for hospitalization, surgery, medications, physical therapy,
rehabilitation, custodial care, diagnostic tests, radiological tests, follow-up medical examinations; as well as
medical and home equipment and devices; past and future loss of earnings, fringe benefits, Social Security
benefits and unemployment compensation; reduced earning capacity; past and future pain and suffering and
loss of enjoyment of life; past and future loss of household services; as well as other damages.

WHEREFORE, the Claimant, ROGER DULANSKI, hereby claims and demands from
Respondent, COUNTY OF ERIE, compensation for the damages gustained by reason of the wrongful,
unlawful, negligent and careless acts and omissions of the Respondent, its agents, servants and employees.

DATED: November 12, 2014

Buffalo, New York /% /0\

)a(flLLﬁAM B. COLLINS, ESQ.
'On Behalf of Claimant,

Collins & Collins Attorneys, LLC
267 North Street

Buffalo, New York 14201
(716)885-9700

Subscnbed and sworn to before me
y of Noverfiber, 2

JOELLE WOLOSZYN
NOTARY PUBLIC-STATE OF NEW YORK
No. 01W06273218

OTAR PﬁB Quallfied in Wyoming County
My Commission Expires December 03, 20_/_@

ATTORNEYS, LLC

4. 267 North Street, Buffalo, New York 14201 o - 716 885 9700
-






VERIFICATION

ROGER DULANSKI, being duly sworn, deposes and says: I am the Claimant above named; I

have read the foregoing Notice of Intention to File a Claim and know its contents; the same is true to my

own knowledge, except as to those matters therein stated to be alleged on information and belief, and, as to

those matters, I believe it to be true,

RGER DULANSKI

S —
.

ot Public

S SO NN N I g
GINNY C. JASIER
Notary Public - Sicte of New York

NO. 01J76138491
Quaililed In Erie Count
€ My Commission Expires

- AR NI oy oo v e |

ATTORNEYS, LLC

a. 267 North Street, Buffalo, New York 14201 O £ 716 885 9700
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of
ROGER DULANSKI, AFFIDAVIT OF SERVICE
Index No.:
Claimant,
V.
THE COUNTY OF ERIE,
Respondent.

STATE OF NEW YORK )
COUNTY OF ERIE )ss.:

JOELLE WOLOSZYN, being duly sworn, deposes and says:

1. I am not a party to this action, am 18 years of age or older, and reside at Buffalo,

New York.

2. On November 21, 2014, I served a true copy of the following: Notice of
Intention to File a Claim. Enclosed Certified Mail and placed in the first class postpaid
wrapper, in a post office or official depository under the exclusive care and custody of the United
States Postal Service within the state, addressed to the following address, which is designated by
the addressee for the purpose or, if none is designated, which is the last known address of the

addressee:

County of Erie
Michael A. Siragusa, Esq.
95 Franklin Street
Suite 1634
Buffalo, New York 14202

- A

JOELLE OLOSZYN aralegal

Subscribed and sworn to before me Nl
this 2/ day of November 2014
o LISA A, QUIGLEY
Notary Public, State of New York

: / : (/ 8 Qualified in Erie County 15
NOTARY PUBLIC My Commission Expires October 24, 20






COUNTY OF ERIE

NMOCTALL AL SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JereMmy C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
December 10, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Erie County Medical Center
Corporation v. County of Erie and John
Greenan

Document Received: Verified Petition

Name of Claimant: Erie County Medical Center Corp.

462 Grider Street
Buffalo, New York 14215

Claimant's attorney: Anthony J. Colucci, III, Esq.
Colucci & Gallaher, P.C.
2000 Liberty Building
424 Main Street
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

Wj’“ﬁ“‘”

MICHAEL A. SIRAGUSA
Erie County Attorney

MAS:did
Enc.

95 FRANKLIN STREET, ROOM 1634, BUFFALO.NEW YORK 14202 — PHONE: (716) 838-2200 = WW W1 RIE.GOV





STATE OF NEW YORK
SUPREME COURT :: COUNTY OF ERIE

ERIE COUNTY MEDICAL CENTER CORPORATION,
462 Grider Street
Buffalo, New York 14215,

Petitioner,

v VERIFIED PETITION
COUNTY OF ERIE i

John W. Greenan, INDEX No: 2014-0220
Commissioner of Personnel

95 Franklin Street

Buffalo, New York 14202

Respondent.

The Erie County Medical Center Corporation [“ECMCC”], by and through its
attorneys, Colucci & Gallaher, P.C., for its verified petition against respondent the County
of Erie, New York [the “County”], alleges as follows:

INTRODUCTION
L This is an action for a declaratory judgment and a permanent injunction against
defendant the County, based on the County’s failure to perform a duty enjoined upon it by
law and a determination that was arbitrary and capricious and/or an abuse of discretion.

2. As detailed more fully below, the County has acted in excess of its authority
under the law. The County has improperly and unfairly attempted to implement civil service
written competitive examinations for Health Information Systems [“HIS™] positions at

ECMCC, ignoring the training and experience component that is a vital aspect of the HIS





positions and the primary factor considered in similar information technology positions in
New York and the County itself.

3. The determination to use a written competitive examinations by the County,
over the objections of ECMCC, is arbitrary and capricious and/or an abuse of discretion. The
County has acted without legitimate purpose and in violation of the law, ignoring the clear
statutory power granted to ECMCC that gives it the power to fix and determine its
employees’ qualifications and duties.

4, In 2010, ECMCC sued the County and the New York State Department of Civil
Service (“NYS DCS™) for similar actions involving different ECMCC HIS positions. The
matter was titled The Erie Co dical Center Corporation v. County of Erie, ef al.
Supreme Court, County of Erie, Index No. 2010-011442. That matter was resolved prior to
trial.

THE PARTIES

5. ECMCC is a public-benefit corporation created by state law to operate a
tertiary care hospital, clinics and a residential health care facility in Western New York.
ECMCC serves an integral part of the education and research mission of the School of
Medicine and Biomedical Sciences of the State University of New York at Buffalo, and
fulfills an important public purpose in providing health care to the citizens of Western New
York.

6. The County is a municipal corporation that, among other things, is the
statutory agent for ECMCC in Taylor Law and collective bargaining matters. N.Y. Public
Authorities Law § 3629(2) provides in pertinent part that: “The county office of labor
relations shall, for all purposes of article fourteen of the civil service law, act as agent for

2






the corporation and shall, with respect to the corporation, have all the powers and duties
provided under article twenty-four of the executive law.” David A. Palmer is the current
Commissioner of Personnel for the County.

7. Upon information and belief, the County utilizes the New York State
Department of Civil Service, under Civil Services Law 23(2) to provide services relative to
the announcement, review of applications, preparations, conmstruction and rating of
examinations, and establishment and certification of eligible lists for positions in the
classified service under the jurisdiction of such municipal commission. The final decisions
regarding the testing “fall within the exclusive jurisdiction and [are] made solely by the
Commissioner of Personnel of respondent Erie County, the local civil service agency with
merit system oversight for ECMCC.” See November 22, 2010 affidavit of Jeffrey M. Braude,
associate attorney for NYS DCS, at 3. A true and accurate copy of the affidavit is attached
as Exhibit A.

8. The NYS DCS “cannot compel a local civil service agency to adopt the NYS
DCS’ proposed examination plans or utilize its examinations. A local civil service agency
such as [the County] retains ultimate responsibility for administration of its examination
program, even where it requests and obtains NYS DCS assistance and uses examinations
prepared by NYS DCS.” Exhibit A at §18.

CREATION AND OPERATION OF ECMCC

9. In 2003, the County and the State of New York determined through Home Rule
legislation that the public health needs of the residents of the County and the State of New
York would best be served by creating ECMCC as a public benefit corporation, giving it the
legal, financial, and managerial flexibility to take full advantage of the opportunities and

3






challenges of an evolving health care environment. See N.Y. Public Authorities Law §§
3626-3647.

10.  ECMCC operates the Erie County Medical Center, a comprehensive acute-care
hospital licensed under Article 28 of the New York Public Health Law to operate 550 acute
care and 136 skilled nursing beds, and includes a 390 bed long-term care facility on its Grider
Street campus. The Erie County Medical Center, as part of its statutory mission, provides
tens of millions of dollars annually in charity care, and over 30% of its inpatients and
outpatients are Medicaid recipients.

11.  The Erie County Medical Center is the only major public hospital in Western
New York. It provides numerous unique, specialized services not available at other area
hospitals. It is the regional center for the eight counties of Western New York for trauma,
burn care, transplantation and rehabilitation. Its specialized services include a designated
spinal cord injury unit and head trauma unit. It is the designated AIDS treatment center for
the eight counties of Western New York, the designated Emergency Preparedness Response
Center for the eight counties of Western New York, the central point of admission into the
local mental health community, and the largest acute care mental health hospital program in
Western New York.

12, As set forth below, both the County has acted in a manner which both violates

the law and interferes with the operations and management of ECMCC.






ECMCC HAs THE POWER TO
APPOINT ITS OWN EMPLOYEES AND TO FiX THEIR QUALIFICATIONS

13.  Employees of ECMCC are deemed public employees for all purposes.
Currently, ECMCC employs over 2,800 public employees. See N.Y. Public Authorities Law
§ 3629(1).

14.  Employees of ECMCC, for purposes of article fourteen of the civil service law,
are deemed employees of the County and shall be employed within the current County
bargaining unit designation. See N.Y. Public Authorities Law § 3629(2).

15.  ECMCC has certain general powers regarding its employees. See N.Y. Public
Authorities Law § 3630.

16.  Importantly, § 3630(21) of the N.Y. Public Authorities Law provides that

ECMCC has the power:

point such officers, employees. and agents as the corporation may require

to ap DIC ! S may ] ]
for the performance of its duties and to fix and determine their qualifications,
duties, and compensation, subject to the provisions of the civil service law and
any applicable collective bargaining agreement, and to retain or employ
counsel, auditors, engineers, and private consultants on a contract basis or
otherwise for rendering professional, management, or technical services and

advice.
(Emphasis supplied).

THE COUNTY’S EXAMINATIONS SHALL BE PRACTICAL AND RELATE TO MATI'ERS
WHICH FAIRLY TEST AN APPLICANT’S CAPACITY TO FULFILL THE POSITION’S DUTIES

17.  Positions are classified jurisdictionally as competitive, non-competitive,
exempt or labor. See N.Y. Civil Service Law § 2(10).

18.  Positions in the exempt class are those, other than unskilled labor positions,
for which competitive or non-competitive examinations or other qualifications requirements

are not practicable. See 4 NYCRR § 2.1(a).






19.  Positions in the non-competitive class may be filled by the appointment of a
person who meets the minimum qualifications established for such position. See 4 NYCRR
§ 2.2(a).

20.  The merit and fitness of applicants for positions which are classified in the
competitive class are ascertained by examinations that are prescribed by the County. See
N.Y. Civil Service Law § 50(1).

21.  Anexamination may be written, oral, other test or a combination of tests. See
generally 4 NYCRR § 67.1.

22.  The County issues announcements for each competitive examination, setting
forth the minimum qualifications required and the subjects of the examination. See N.Y.
Civil Service Law § 50(2).

23.  Upon information and belief, the County utilizes the services of the NYS DCS
to establish the scope and type of exam, be it either a written exam, evaluation based on
training and experience, or a combination of the above.

24.  Importantly, N.Y. Civil Service Law § 50(6) provides the following scope for

examinations:

Examinations shall be practical in their character and shall relate to those
matters which will fairly test the relative capacity and fitness of the persons
examined to discharge the duties of that service into which they seek to be

appointed.
(Emphasis supplied).

25.  Upon information and belief, the NYS DCS determines the scope of the
position and either write the exam for the position or recommends use of the decentralized

Information Technology exam that has been developed. The test can be either written, an






evaluation of training and experience, an oral test or any number of items. The end result
has to be that the people appointed must be from an eligible list that was established as a
result of the examination.

26.  Furthermore, as part of the examination process, the County may investigate
the qualifications of candidates which may include training, experience and character
qualifications or any area pertinent to the suitability of the candidate for employment. See 4
NYCRR § 66.4(a).

27.  The County ignored the job specifications for each of the positions when
determining the subjects of examination for two high level HIS positions at ECMCC.

28.  On or about October 9, 2014, the County announced that written competitive
examinations would be held on December 6, 2014 for the following positions:

a. Clinical Informatics Educator (No. 62-733); and
b. Healthcare Information Reporting Manager (No. 74-011).
True and accurate copies of the notices are attached as Exhibits B & C respectively.

29.  The County’s use of written exams for these HIS positions was over ECMCC'’s
objections. The County refused to incorporate a training and experience component to the
examination, choosing instead relying solely on a written test. Upon information and belief,
the County has choose to use training and experience exams for upcoming HIS positions at
ECMCC such as the Senior Technical Assistant-Information Systems (ECMC) (No. 17-428)
and HIS position at the County, such as Applications Systems Specialist (No. 17-425), Senior
Technical Support Services Specialist (No. 17-432) and Technical Support Services
Specialist (No. 17-422). True and accurate copies of the notices for the foregoing positions

are attached as Exhibit D.






30.  Upon information and belief, despite the objection by ECMCC, the County
was directed by the NYS DCS to use the written test for the Clinical Informatics Educator
(No. 62-733) and Healthcare Information Reporting Manager (No. 74-01 1) titles. No reason
was provided for why ECMCC’s request to use a training and experience exam was
disregarded.

31.  The County’s determination to proceed with the written examinations for the
Clinical Informatics Educator (No. 62-733) and Healthcare Information Reporting Manager
(No. 74-011) titles as scoped in the original subjects of examination was arbitrary and
capricious, ignoring the clear mandate under law that ECMCC has the power to “fix and
determine” the qualifications and duties of its employees. See N.Y. Public Authorities Law
§ 3630(21).

32.  Inaddition to additional HIS titles identified in paragraph 29 above, numerous
similar HIS titles from around the state are tested on a training & experience basis rather
than a written exam.

33. For example, New York State has announced continuous recruitment
examinations for HIS position which are based on training and experience and are not written
competitive. For example, there are no written tests for the positions of Information
Technology Specialist 1 (Exam No. 20-786), Information Technology Specialist 1
(Programming) (Exam No. 20-787), Information Technology Specialist 2 (Exam No. 20-788)
or Information Technology Specialist 1 (Exam No. 20-789) with the New York State Civil
Service. The subjects of examination for these positions are based on an evaluation of

training and experience in health information management.






34.  Other counties use training & experience tests for their equivalent HIS
positions, including Westchester County (Assistant Systems Analyst Programmer,
Coordinator of Computer Services, Information Systems Security Analyst, and Manager of
Software Architecture) and Albany County (Programming Technology Specialist II).

THE WRITTEN COMPETITIVE EXAMINATIONS ARE ARBITRARY AND CAPRICIOUS AND
MATERIALLY CHANGE THE QUALIFICATIONS OF EMPLOYEES IN ECMCC’s HIS DEPARTMENT.

35.  As shown above, pursuant to the N.Y. Public Authorities Law, ECMCC has
the power to fix and determine the qualifications and duties of its employees. See N.Y.
Public Authorities Law § 3630(21).

36.  Since 2003, senior HIS positions at ECMCC (such as those being tested) have
been evaluated by an in-depth training and experience questionnaire, combined with an
information technology computerized test qualifier. The questionnaires allowed for
thorough evaluation of all aspects of the qualifications for a position. In addition to the
competitive examination, the candidates had to pass an interview and on-the-job probation,
including evaluations by supervisors and managers, to achieve permanent posting. This
method of examination properly tested the qualifications fixed and determined by ECMCC.

37.  The County’s decision to limit the current examination to only written
competitive examinations, ignoring the methods of testing and their ability to evaluate the
merit and fitness of the candidates for each of these HIS positions, is arbitrary and capricious.

38.  The training and experience component of the examination is necessary
because the HIS positions require a working knowledge in vendor specific technologies and
standards.  These positions work directly with Clinical Leadership and Hospital

Administration at the Erie County Medical Center to use clinical information software






efficiently and effectively in support of the regulatory, quality of care and outcome objective
of the Hospital, a process that directly impact patient safety, improve ECMCC’s quality of
care, and ensure ECMCC'’s ability to meet the aggressive standards of healthcare regulatory
bodies and insurance companies, including but not limited to, Centers for Medicare and
Medicaid Services [“CMS”], the Health Insurance Portability and Accountability Act
[“HIPAA™], the American Recovery and Reinvestment Act [“AARA™] and the requirements
of the State of New York.

39. The HIS positions also lead the effort to procure, install, configure and
maintain the systems and processes that meet the requirements of the AARA which requires
ECMCC to replace existing paper records with electronic documentation by 2015.

40. The HIS positions must have the ability to understand the foregoing
regulations and requirements and the ability to develop and maintain highly specialized
clinical informatics systems, including but not limited to Healthcare Information Systems
[“HCIS”], Picture Archive and Communication Systems [“PACS™], Cardiovascular
Information Systems {“CVIS”], ambulatory care records, inpatient electronic health records
and the various systems that interconnect them.

41.  In addition, the HIS positions must demonstrate specialized work experience
within the healthcare environment.

42.  The written competitive examinations that have been announced for these HIS
positions do not test the above qualifications, qualifications that ECMCC requires an
applicant to possess. A written competitive examination will not evaluate a candidate’s
working knowledge of vendor specific technologies and standards.

Clinical Informatics Educator
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43.  The subjects of examination for the Clinical Informatics Educator position at
ECMCQC states that it will be a written competitive examination which will test in the areas
of preparing written materials, the principles of providing user support, supervision systems
analysis and design, and training users of computers. The subjects of examination are very
general and do not test the specific qualifications of the Clinical Informatics Educator
position at ECMCC. See Exhibit B. A true and correct copy of the job description, including
distinguishing features, typical work activities, required knowledge, skills, abilities &
personal characteristics, and minimum qualifications for the Clinical Informatics Educator
position is attached as Exhibit E.

44.  The subjects of the written examination for the Clinical Informatics Educator
position do not meet or coincide with the ECMCC’s requirements for qualifications for this
position, despite the County having full knowledge of ECMCC’s requirements for the
position.

45. ECMCC requires, among other things, that the Healthcare Information
Reporting Manager meet the following performance knowledge, skills, abilities and personal
characteristics:

a. A thorough knowledge of current electronic medical record technology and
systems, equipment, policies, procedures and terminology;

b. A good knowledge of operating systems file structure and design;

¢. A working knowledge of medical clinical processes and procedures in the
application of information system technology to clinical outcomes;

d. A working knowledge contemporary instructional design and graphics
software applications;
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e. An ability to research course development, delivery concepts and technical
issues;

f. An ability to communicate effectively, both orally and in writing;

g An ability to establish and maintain effectively working relationships;

h. An ability to train others;

i. An ability to prioritize and execute tasks in a high-pressure environment;

J. Have analytical and problem solving skills;

k. Have excellent instructional, presentation and interpersonal skills;

1. Be self motivated, change oriented and have a strong customer service
orientation; and

m. Be physically capable of performing the essential functions of the position
with or without reasonable accommodation.

See Exhibit E.

46.  The subjects of examination determined by the County plainly ignore the
typical work activities; the subjects of the written exam include (1) preparing written
material, (2) principles of providing user support, (3) supervision, (4) systems analysis and
design, and (5) training uses on computers. The only supervisory duties identified in the job
specification are over “lower level technical and clerical staff:” there are no supervisory
typical work activities. Other written test subjects are likewise not part of the position, such
as Preparing Written Materials and Systems Analysis and Design. The distinguishing
features and typical work activities do not mention the preparation of written materials or
systems design. The job specification (Exhibit E) is specific regarding typical work
activities, knowledge, skills and abilities, while the general, nondescript subjects of the
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examination prepared by the County ignore these specific items required for the operation of
the hospital.

47.  Thus, the refusal by the County to have a competitive examination based on
training and experience, and instead have only the written competitive examination that has
been announced for this position, is arbitrary, capricious, abuse of discretion and violation
of law.,

Healthcare Information Reporting Manager

48.  The subjects of examination for the Healthcare Information Reporting
Manager position at ECMCC states that it will be a written competitive examination which
will test in the areas of data processing concepts and terminology, principles and practices
of database administration, programming techniques and concepts, project management,
supervision and systems analysis and design. The subjects of examination are very general
and do not test the specific qualifications of the Healthcare Information Reporting Manager
position at ECMCC. See Exhibit C. A true and correct copy of the job description, including
distinguishing features, typical work activities, required knowledge, skills, abilities &
personal characteristics, and minimum qualifications for the Healthcare Information
Reporting Manager position is attached as Exhibit F.

49. The subjects of examination for the Healthcare Information Reporting
Manager position do not meet or coincide with the ECMCC’s requirements for qualifications
for this position, despite the County having full knowledge of ECMCC’s requirements for

the position.
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50. ECMCC requires, among other things, that the Healthcare Information
Reporting Manager meet the following performance knowledge, skills, abilities and personal
characteristics:

a. A thorough knowledge of the principles and practices associated
with the design, development, implementation and operation of
healthcare information reporting systems;

b. A thorough knowledge of hospital information reporting systems;

¢. A thorough knowledg€ of report development methodologies,
standards and procedures;

d. A good knowledge of standard database reporting tools;

. A good knowledge of concepts related to data mining;

f. A good knowledge of report design and layout;

8- A working knowledge of current versions of MS Office and
Windows OS;

h. A working knowledge of the organization and current reporting
tools and database structure;

i. To be skilled in the creation of and extraction of data from customer
defined screens;

j- Anability to format data for use in other industry standard software;

K. An ability to communicate effectively, both orally and in writing;

. Resourcefulness;

m. Good judgment;
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n. Initiative; and physically capable of performing the essential
functions of the position with or without reasonable
accommodation.

See Exhibit F.

51.  The subjects of written examination determined by the County plainly ignore
the performance knowledge, skills, abilities and personal characteristics required by
ECMCC. The written test subjects include “supervision,” while the only supervisory duties
identified in the job specification are over “lower level technical and clerical staff.” The
County does not include any specifics regarding health care information systems and
software, data security, or business inter-operability standards, instead requiring only a
written exam on general computer systems. The job specification (Exhibit F) is specific
regarding typical work activities, knowledge, skills and abilities, while the general,
nondescript subjects of the examination prepared by the County ignore the knowledge, skills
and abilities required for the operation of the hospital.

52.  Thus, the refusal by the County to have a competitive examination based on
training and experience, and instead have only the written competitive examination that has
been announced for this position, is arbitrary, capricious, abuse of discretion and violation

of law.
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FIRST CAUSE OF ACTION
DECLARATORY JUDGMENT — VIOLATION OF THE PUBLIC AUTHORITIES LAW

53. ECMCC repeats and re-alleges each and every allegation contained in
paragraphs 1 through 52 as if fully set forth herein.

54.  The County’s violation of the N.Y. Public Authorities Law has created a
justiciable controversy regarding the rights of ECMCC under the Public Authorities Law.

55. By the terms and provisions of the N.Y. Public Authorities Law §-3630(21),
ECMCC has the power to appoint its employees and to fix and determine the qualifications,
duties and compensation of its employees.

56.  The County has affirmatively interfered with ECMCC’s operations and powers
through the implementation of the written competitive examinations for the HIS positions at
ECMCC.,

57.  The County has failed to abide by the requirements of N.Y. Public Authorities
Law will continue until a Court has declared ECMCC’s rights under the N.Y. Public
Authorities Law.

58.  ECMCC does not have an adequate remedy at law.

59. By reason of the premises, the County has violated N.Y. Public Authorities
Law § 3630(21) by impairing the rights vested in ECMCC to appoint its employees and to
fix and determine the qualifications, duties and compensation of its employees.

60. By reason of the premises, ECMCC is entitled to a declaratory judgment
determining that the County and NYS DCS have violated Public Authorities Law § 3630(21)
by not allowing ECMCC to fix and determine the qualifications of its employees in a

competitive manner,
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61. By reason of the premises, ECMCC respectfully requests this court declare its
rights under the N.Y. Public Authorities Law.

SECOND CAUSE OF ACTION
DECLARATORY JUDGMENT — VIOLATION OF THE CiviL SERVICE LAwW

62. ECMCC repeats and re-alleges each and every allegation contained in
paragraphs 1 through 61 as if fully set forth herein.

63.  The County’s violation of the N.Y. Civil Service Law has created a justiciable
controversy regarding the rights of ECMCC under the N.Y. Civil Service Law.

64. By the terms and provisions of N.Y. Civil Service Law § 50(6), the NYS DCS
has the obligation to issue examinations and the County has the obligation to conduct
examinations for the HIS positions at ECMCC that were practical in their character and
related to those matters which fairly test the relative capacity and fitness of the persons
examined to discharge the duties of that service into which they seek to be appointed.

65.  The County’s failure to abide by the requirements of N.Y. Civil Service Law
will continue until a Court has declared the NYS DSC has violated the law.

66. ECMCC does not have an adequate remedy at law.

67. By reason of the premises, the County has violated N.Y. Civil Service Law §
50(6) by issuing written competitive examinations for the HIS positions at ECMCC that are
not practical and do not fairly test the relative capacity and fitness of the persons examined
to discharge the duties of that service into which they seek to be appointed.

68. By reason of the premises, ECMCC is entitled to a declaratory judgment

determining that the County and NYS DCS have violated N.Y. Civil Service Law § 50(6).
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THIRD CAUSE OF ACTION
PRELIMINARY AND PERMANENT INJUNCTION

69. ECMCC repeats and re-alleges each and every allegation contained in
paragraphs | through 68 as if fully set forth herein.

70.  The County has and will continue to treat ECMCC unfairly in violation of the
N.Y. Public Authorities Law and the N.Y. Civil Service Law.

71. ECMCC will be irreparably harmed if the County proceeds with the written
competitive examinations for the HIS positions at ECMCC.

72. By reason of the premises, ECMCC is entitled to a preliminary and permanent
injunction prohibiting the foregoing conduct and any other conduct violating the N.Y. Public
Authorities Law and the N.Y. Civil Service Law.

WHEREFORE, ECMCC respectfully requests a judgment from this Court:

A) Declaring and decreeing that by implementing the written competitive

examinations for the HIS positions at ECMCC, the County has acted in violation
of N.Y. Public Authorities Law § 3630(21);

B) Declaring and decreeing that by implementing the written competitive
examinations for the HIS positions at ECMCGC, the County has acted in violation
of N.Y. Civil Service Law § 50(6);

C) Permanently enjoining the County from taking any future action that alters, limits,
or impairs the rights vested in ECMCC to appoint its employees and to fix and
determine the qualifications, duties and compensation of its employees;

D) Permanently enjoining the County from conducting written competitive
examinations for the HIS positions at ECMCC when ECMCC has requested a
different type of exam permitted under the Civil Service Law;

E) Permanently enjoining the County from taking any future action that is
inconsistent with the N.Y. Public Authorities Law;
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F) In the event that the County persists in such improper conduct, preliminarily
enjoining the County from taking any future action that is inconsistent with the
N.Y. Public Authorities Law;

G) Together with the costs and disbursements of this action and such other and further
relief as the Court deems just and proper.

DATED: Buffalo, New York
December 4, 2014
CoLucct & GALL R, P.C.

Mfgg,{ ¢ Colucci, I
Paul@. Joyce

Attorneys for Petitioner Erie County
Medical Center Corporation

2000 Liberty Building

Buffalo, New York 14202-3695

(716) 853-4080

By:
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VERIFICATION
STATE OF NEW YORK )

COUNTY OF ERIE )ss.:

Kathleen O’Hara, being duly sworn, deposes and says that she is the Vice-President
of Human Resources of Erie County Medical Center Corporation, the petitioner in the within
entitled action; that she has read the foregoing Petition and knows the contents thereof; that
same is true to her own knowledge, except as to the matters therein stated to be alleged upon
information and belief, and as to those matters she believes it to be true.

The grounds of deponent's belief as to all matters in the said Petition not stated upon
deponent's own knowledge, are investigations which deponent has caused to be made
concerning the subject matter of this action and information acquired by deponent in the
course of deponent's duties as an officer of said corporation, and from the books and papers

of said corporation.

A

/ _ D / o
- : /.
. gl A~
Kathleeﬁ'}Q)‘ Hara
PRIL R JOvCE

No'a‘sv Tol =% ooy e York
_ o amb o
/ My Commiss-on Lip.ic; hpr.i 28, 'A)J_:L

z /,Notary Public

Sworn to before me this 4%
day of Decem 2014.
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COUNTY OF ERIE

AMICHAL AL SIRAGEUS A MICHELEE M. PARKFR
LRI COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JerLvy C. TorH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY A TTORNEY
December 9, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:
In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Gregg, Susan v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Susan Gregg

332 Adam Street

Tonawanda, NY 14150

Claimant's attorney: James Ostrowski, Esq.
63 Newport Avenue
Buffalo, New York 14216

Should you have any questions, please call.
Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: /%WM

Michelle M. Parker
First Assistant County Attorney

MMP:dld
Enc.

95 FRANKLIN STREET, ROOM [634, BUR-ALO. NEW YORK 14202 = PHONE: (716) 838-2200 = W W FRIE.GOA






This paper received at the
Erie County Attorney's Office
STATE OF NEW YORK: COUNTY OF ERIE from_)aés O :tmmfk:‘ on
e/ 20 -L'T-L

SUSAN GREGG, 51l am .

Claimant,

-against- NOTICE OF CLAIM

THE COUNTY OF ERIE,

Respondent.

PLEASE TAKE NOTICE that the Claimant, SUSAN GREGG, hereby files this notice
of claim with the County of Erie pursuant to N.Y. County Law § 52 and General Municipal Law
Section 50-€.

STATE OF NEW YORK )

COUNTY OF ERIE ) SS.:
CITY OF BUFFALO )

SUSAN GREGG, residing at 332 Adam St., Tonawanda, N. Y. 14150, being duly

sworn, deposes and states:
Name and post-office address of the claimant: SUSAN GREGG, 332 Adam St,
Tonawanda, N. Y. 14150.
The nature of the claim: The claim is for defamation under state and federal law (42 USC
1983) and violation of due process and county procedures under state and federal law by the
County of Frie and County employees acting within the scope of their employment including
County Legislature Chairman John J. Mills.
The time when, the place where and the manner in which the claim arose: The claim

arose from October 29 through November 6, 2014 when claimant was falsely accused and
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wrongly disciplined for allegedly leaking a Republican legislative memo to Democratic
legislators and allegedly improperly disclosing the cell phone number of legislator Morton,
resulting in his receipt of critical phone call involving the vote on the Amigone Funeral Home
crematory. The memo was drafted by Steven Whipple and dated October 17, 2014.

Both allegations are false and without any evidentiary basis whatsoever. Moreover, she
was not afforded any due process and she has been provided with no documentation as to how
and why she was penalized and by whom.

Nevertheless, on information and belief, Chairman Mill imposed the discipline which
included the loss of three days’ pay and a bonus for perfect attendance.

The items of damage or injuries claimed to have been sustained: Claimant’s damages
and injuries include: pain and suffering, anxiety, humiliation, loss of reputation and harm to her
occupation, legislative aide, with resulting loss of income, and other benefits, attorneys’ fees and
other out of pocket expenses. The total amount claimed will be supplied upon demand.

<
Dated: December 8, 2014 ‘
Buffalo, New York ‘\A ¢ ks ( "/I/{(/ /]
SUSAN GREGG 7

JAMES OSTROWSKI
Attorney for Claimant

63 Newport Ave.

Buffalo, New York 14216
(716) 435-8918

SWORN TO BEFORE ME THIS

gt DQAY OF DECEMBER, 2014

J OSTROWSKI
No ublic—State of New York
ified in Erie County

Commission expires 7/5/2015







COUNTY OF ERIE

ARCHAIL AL SIRAGUS A MICHETLE M. PARKFR
LRIE COUNTY ATTORNLY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE Jrremy C. TOTH
DEPARTMENT OF LAW SLCOND ASSISTANT COUNTY ATTORNLY

December 5, 2014

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: New York Central Mutual Fire
Insurance Company and A. Central
Insurance Company

Document Received: Verified Petition
Name of Claimant: NYCM Insurance Co./A. Central
Claimant's attorney: Philip G. Fortino, Esq.
Law Offices of Philip G. Fortino
1899 Central Plaza East

Edmeston, New York 13335
Should you have any questions, please call.
Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: % Mg»%\
Michelle Parker
First Assistant County Attorney

MMP:dld

Enc.

95 FRANKEIN STREET, ROOM 1634, BUIEALO. NEW YORK 14202 - PHONI-: (716) 838-2200 ~ W W W_ERIL.GOV





SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

In the Matter
Oof
The Application of
New York Central Mutual Fire Insurance Company and
A. Central Insurance Company,

Petitioners, C
For a Judgment of Article 78 of Notice of Petition
the Civil Practice Law and Rules Index Number:_20/Y- 0002 7
RJI Number:

-against- Assigned Judge: Judlgie Nem oy er

Erie County Sheriff’s Office,

Respondent.

PLEASE TAKE NOTICE, that upon the annexed petition of New York Central Mutual Fire Insurance
Company and A. Central Insurance Company, verified on the 24% day of November, 2014, and upon
supporting papers submitted herewith, an application will be made to a Term of this court, to be held at
the courthouse thereof, located at ___ Delaware Avenue, City of Buffalo, County of Erie, State of New

York, on the X9 _day of ] /’rguﬁ&? , 2014 at /43 o’clock in the forenoon of that day, or as soon
thereafter as counsel can be heard, for a order pursuant to N.Y. C.P.L.R. art. 78 directing the Erie County
Sheriffs Office to furnish police accident reports at the rates specified in New York State Public Officers
Law §87(1)(b)(iii,) and for such other and further relief as may be just, proper and equitable.

PLEASE TAKE FURTHER NOTICE, that an answer and supporting affidavits, if any, shall be served at
least five days before the aforesaid date of hearing.

Petitioner designates Erie County as place of trial. The basis of venue is the Respondents are located in
the County of Erie.

PLEASE TAKE FURTHER NOTICE that Petitioner requests a hearing on this matter.

Dated: November 24, 2014

Law Offices »f Phi

Philip
Attorney for Petitioner

1899 Central Plaza East
Edmeston, New York 13335
Tel: (607) 965-3601
Fax: (607) 965-7793





To: Erie County Sheriff’s Office
10 Delaware Avenue
Buffalo, New York 14202





SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

In the Matter
Of
The Application of
New York Central Mutual Fire Insurance Company and
A. Central Insurance Company,

Petitioners,
For a Judgment of Article 78 of Petition

the Civil Practice Law and Rules Index Number:
RJI Number:

-against-
Erie County Sheriff’s Office,

Respondent.

PRELIMINARY STATEMENT

1. This is a proceeding under CPLR Article 78 and Public Officers Law Article 6 (the New York
State Freedom of Information Law “FOIL") challenging Respondent’s denial in substantial part of
Petitioner’s FOIL requests for copies of the Police Accident Reports generated by Respondent for the
insureds of New York Central Mutual Fire Insurance Company and A. Central Insurance Company who
were involved in accidents in Erie County.

2. Petitioners assert that the Respondent’s determination was affected by an error of law, was
arbitrary and capricious and/or was an abuse of discretion pursuant to CPLR §7803(3).

3. The petitioners having exhausted their administrative appeals, now seek a judgment from this
Court, pursuant to Article 78 of the New York Civil Practice Law and Rules, annulling a certain
determination made by the Respondent in which Petitioner’s FOIL request was denied in substantial part.

4. The petitioners now seek an order directing the Respondent to immediately provide copies of
the Police Accident Reports at the rates specified in New York State Public Officer’s Law §87(1)(b)(iii)

and granting the Petitioners different or further relief as the Court shall deem appropriate.





VENUE

5. Pursuant to CPLR §§ 7804(b) and 506(b), venue in this proceeding lies in Erie County.,
PARTIES

6. Petitioner, New York Central Mutual Fire Insurance Company, is a domestic corporation, with

a principle place of business located at 1899 Central Plaza East, Edmeston, New York 13335.

7. Petitioner, A. Central Insurance Company, is a domestic corporation, with a principle place of

business located at 1899 Central Plaza East, Suite 2000, Edmeston, New York 13335.

8. Respondent is a department of the County of Erie with offices located at 10 Delaware Avenue,

City of Buffalo, County of Erie, State of New York.
FACTS

9. Petitioner New York Central Mutual Fire Insurance Company received claims for the

following insureds:

a. Sherri Diehl - date of loss May 19, 2014;

b. Paul Kreutzer - date of loss May 30, 2014;

c. Jerome and Dawn Krull - date of loss May 30, 2014;

d. Deborah Abrams — date of loss May 12, 2014;

e. Raymond and Karen Francis - date of loss April 29, 2014;

f. Norman Taylor — date of loss May 8, 2C14;

g. Nicholas Katrein, Jr, and Elise Katrein — date of loss May 17, 2014;

h. Michelle King — date of loss May 3, 2014;

i. Maryann and John Myers — date of loss June 19, 2014;

j. William and Marie Tokasz - date of loss May 26, 2014;

k. David Heckathorn and Jennifer Geiser — date of loss June 7, 2014,





1. Karen Marks and Robert Ball - date of loss May 18, 2014;

m. Alfred Roncska — date of loss April 12, 2014;

n. Julia Blendonohy - date of loss May 9, 2014;

o. Daniel and Mary Quigley - date of loss June 17, 2014;

p- Anneliese Waskow - date of loss July 2, 2014;

q. Dorothy Schaedel — date of loss July 5, 2014.

10. Petitioner A. Central Insurance Company received a claim for a loss that occurred in Erie

County:

a. Tina Terwilliger — date of loss April 10, 2014.

11. At all times stated herein, Petitioner was the automobile insurance company for the listed
insureds.

12. When the petitioners receive a claim for an automobile accident, it investigates the facts and
circumstances for the loss and seeks to obtain as much information about the loss including but not
limited to the Police Accident Report.

13. Pursuant to New York State Public Officers Law Article 6, there is a presumption of access to
records unless one of the enumerated exceptions set forth in New York State Public Officers Law
§87(2)(a) through (i) applies.

14. The Petitioners made written requests for the Police Accident Reports for each of the
aforementioned claims. Copies of these written requests are annexed hereto and made a part hereof as
Exhibit A.

15. Upon information and belief, respondent sent responses to the petitioners indicating that the
fee for obtaining the Police Accident Report from the respondent was $15.00. Copies of respondent’s

letters are annexed hereto and made a part hereof as Exhibit B.





16. Respondent’s letter also set forth that if the petitioners wanted the Police Accident Reports

expeditiously, then they could purchase the reports from cr ¢ for $20.00 or purchase the

Reports from the New York State Department of Motor Vehicles for $15.00. See Exhibit B.

17. On July 29, 2014, the undersigned, as attorney for Petitioner, sent a letter to the Timothy B.
Howard, Erie County Sheriff, John W. Greenan, Chief of Administrative Services for the Erie County
Sheriff’s Office, Captain Ronald Kenyon, Erie County Sheriff’s Office and the Erie County Sheriff’s
Office (FOIL) Records Access Officer, requesting an appeal of the decision requiring the petitioners to
pay for the police accident reports at rates above those specified in New York State Public Officer’s Law
§87(1)(b)(iii.) A copy of the letter is annexed hereto and made a part hereof as Exhibit C.

18. To date, no response has been forthcoming.

19. Petitioners are obligated to process their insureds’ claims and are unable to properly do so
without the Police Accident Reports.

FIRST CAUSE OF ACTION
RESPONDENTS’ DENIAL WAS AFFECTED BY AN ERROR OF LAW.

20. Petitioner repeats and realleges paragraphs 1 to 19 above.

21. Petitioner has a right to receive the Police Accident Report it seeks under FOIL.

22. The Respondent is required to produce a copy of the Police Accident Report at the rates
specified in New York State Public Officers Law §87(1)(b)(iii.)

23. New York State Public Officers Law §87(1)(b)(iii) sets forth that an agency may not charge
more than $.25 per page for a copy of the record.

24. Respondent’s denial was based upon its statement that in order to obtain the police accident
report it may charge $15.00 yet this statement was made without setting forth the statutory authority

permitting respondent to charge a rate other than the one set forth in New York State Public Officers Law

§87(1)(b)(ii.)





25. Respondent indicated that if the petitioner wishes to obtain the report quickly, then the

petitioner may purchase same from Lra -s,0¢e for $20.00; said rate being in excess of the rates

set forth in New York State Public Officers Law §87(1)(b)(iii.)

26. Respondent also gave the option of purchasing the report from the New York State
Department of Motor Vehicles for a $15.00 fee which is in excess of the rate set forth in New York State
Public Officers Law §87(1)(b)(iii.) .

27. New York State Public Officers Law §86(4) defines a record as “. . .any information kept,
held, filed, produced, reproduced by, with or for an agency or the state legislature, in any physical form
whatsoever . . .".

28. Upon information and belief, the requested record was generated by a member or employee of
the Erie County Sheriff’s Office therefore they produced the record.

29. The FOIL permits an agency to charge the actual cost of having an outside professional
service prepare a copy when “. . . the agency’s information technology equipment is inadequate to prepare
a copy.” New York Public Officers Law §87(1)(c)(iii.)

30. We respectfully submit that unless the Erie County Sheriff’s Office is lacking computers,
printers and/or photocopy equipment, then its information technology equipment is adequate to generate a
copy of the MV-104-a Police Accident Report.

31. Respondent has failed to set forth any New York State Statute that permits it to charge more
for Police Accident Reports than the rates specified in New York State Public Officers Law §87(1)(b)(iii.)

32. Respondent’s determination was an error of law for denying the Petitioner’s FOIL request.
That Respondent set forth erroneous and speculative grounds for disapproval. The denial was not based

on a rational or reasonable basis.





SECOND CAUSE OF ACTION

RESPONDENTS’ DENIAL WAS ARBITRARY AND CAPRICIOUS.

33. Petitioner repeats and realleges paragraphs 1 to 32 above.

34. The Respondent has failed to articulate a “particular and specified justification” for not
disclosing the requested documents as required when one of the statutory exceptions are raised by an
agency.

35. It is well established that an act is arbitrary and capricious when the action of the
administrative agency is without a sound basis in reason and is taken without regard to the facts.

36. In the present case, Respondent denied Petitioner’s FOIL request without a sound reason and
has ignored the facts, i.e. the maximum permissible fee per photocopy is $.25, and merely raised an
exception to FOIL without substantiation.

37. The relief sought herein is based upon grounds that the Respondent’s determination is
arbitrary, capricious, abuse of discretion and unjust that will result in serious detriment to the Petitioner.

THIRD CAUSE OF ACTION

RESPONDENTS DENIAL WAS AN ABUSE OF DISCRETION.

38. Petitioner repeats and realleges paragraphs 1 to 37 above.

39. Respondent’s denial of Petitioners’ FOIL request is clearly an abuse of discretion that will
result in serous detriment to the Petitioner.

40. FOIL specifically provides for access to Police Accident Reports pursuant to New York State
Public Officers Law §86(4.)

41. In the present case, Respondent’s denial of Petitioner’s FOIL request exceeded the bounds of
discretion as they have not met their burden of establishing that Petitioner’s FOIL request squarely fits
within one of the enumerated exceptions stated in Public Officers Law §87.

42. Petitioner has exhausted its administrative remedies with the Respondent when it requested
and appealed its denied request and received a denied appeal.

43. Petitioner has no other remedy at law.





44, Petitioner has not previously requested the relief sought herein from this Court.
WHEREFORE, it is respectfully requested that the Petitioner be granted judgment pursuant to Article
78;

(a) annulling the final determination made by the Erie County Sheriff’s Office in which it denied
Petitioner’s access to the requested specified records;

(b) directing Respondent to immediately provide copies of the Police Accident Reports at a rate
of $.25 per page as well as any future reports;

(c) awarding the Petitioner such other, different or further relief as the Court shall deem just and
proper.

Dated: November 24, 2014

hilip.6Forffio
Attorney for Petitioner

1899 Central Plaza East
Edmeston, New York 13335
Tel: (607) 965-3601

Fax: (607) 965-7793

To: Erie County Sheriff’s Office
10 Delaware Avenue,
Buffalo, New York 14202





VERIFICATION
STATE OF NEW YORK )
COUNTY OFOTSEGO )

MICHAEL LaCAVA, being duly sworn states that:

He is a Senior Vice-President of NEW YORK CENTRAL MUTUAL FIRE
INSURANCE COMPANY and A. CENTRAL INSURANCE COMPANY, the Petitioners in the
above-entitled action which is a corporation created under and by virtue of the laws of the State
of New York; that he has read the foregoing Petition and knows the contents thereof; that the

same is true to his knowledge, except as to the matters therein stated to be alleged upon

information and belief, and that as to those matters he believes them to be true.

STATE OF NEW YORK, COUNTY OF OTSEGO ) s.s.:

On this aste day of November in the year 2014 before me personally came Michael LaCava, to
me known, who, being by me duly sworn, did depose and say that he resides in LaFayette, New
York, that he is an Senior Vice-President of NEW YORK CENTRAL MUTUAL FIRE
INSURANCE COMPANY and A. CENTRAL INSURANCE COMPANY, the corporations
described in and which executed the above instrument; and the he signed his name thereto by
authority of said corporations.

STEPHEN JOSEPH SICILIANO 11}
NOTARY PUBLIC-STATE OF NEW YORK
No. 01516259549
Quaiifled In Oneida County

My Commission €xplres (Y/16/ 1

Notary Public






MICITART AL SIRAGUSA
ERIF COUNTY ATTORNEY

OF ERIE
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COUNTY

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
COUNTY EXECUTIVE Jeremy C. ToTH
DEPARTMENT OF LAW SLCOND ASSISTANT COUNTY ATTORNEY

Ms. Karen McCarthy, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Ms. McCarthy:

December 1, 2014

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Rojas, Minerva and Jorge D. v.

Mohawk Group, Inc. and Ellicott
Development Company, LLC

Document Received:

Name of Claimant:

Summons and Complaint

Minerva and Jorge Rojas

49 Commodore Avenue
Tonawanda, New York 14150

Claimant’s attorney:

Moliie C. McGorry, Esq.

Connors & Vilardo, LLP
1000 Liberty Building
424 Main Street

Buffalo, New York 14202

Should you have any questions, please call.

MMP:dld
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: | %\C//\w(//k gm/k—

Michelle Parker
First Assistant County Attorney

93 FRANKLIN STREET. ROOM 1634, Burialo. NEw YoRK 14202 PHONLE (7 16) 838-2200 — W WW _ERIE.GOV
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INSURANCE COMPANIES

A Member of the Tokio Marine Group [ Wesley J. Miner, SCLA
Claims Department : Sr. Claims Examiner
P.O. Box 950, Bala Cynwyd, Pennsylvania 19004-0950 ' Direct Dial: (716) 541-9560
800.765.9749 * Fax: 800.685.9238 * PHLY.com Ny 2 | Email: wesley.miner@phly.com
November 10, 2014
ied Mail / RRR

ECEIV

Erie County Department of Social Services
Attn: Mark C. Poloncarz

95 Franklin St. NOV 2 4 2014 / m (YV()
Buffalo, NY 14202 ERIE COUNTY N\
DEPARTMENT OF LAW

Re:  Rojas v. Mohawk Group, Inc., et al.

Our Insured: Ellicott Development Company; Mohawk Group, Inc.

Claim Number: 823021

Plaintiff: Minerva Rojas

Date of Loss: 8/15/2013

Index No: 806976/2014 (Erie County Supreme)

Dear Mr. Poloncarz:

Philadelphia Indemnity Insurance Company (PIIC) issued a Commercial General Liability
Insurance Policy to Ellicott Development Company; Mohawk Group, Inc. under policy number
PHPK958211, bearing effective dates from 12/31/2012 to 12/31/2013.

Ellicott Development Company; Mohawk Group, Inc. (hereafter “EDC”) received the enclosed
lawsuit. The plaintiff, Minerva Rojas, allegedly slipped and fell, sustaining injury, while in the
course and scope of her employment with Erie County Department of Social Services, located at
478 Main Street, Buffalo, New York.

This loss is alleged to have occurred on August 15%, 2013, during which time the subject
premises were leased to Erie County Department of Social Services (hereafter “ECDSS™).

Section 6.1 of the Lease Agreement, entitled Indemnity, states:

(a) Tenant hereby agrees to defend, pay, indemnify and save free and harmless Landlord,
and/or any fee owner from and against any and all claims, demands, fines, suits,
actions, proceedings, orders, decrees and judgments of any kind or nature by or favor
of anyone whomsoever and from and against any and all costs and expenses,
including attorney’s fees, resulting from or in connection with loss of life, bodily or
personal injury or property damage arising directly or indirectly out of or from or on
account of any occurrence in, upon, about, at or from the Leased Premises occasioned
through the negligent or willful misconduct in the use and occupancy of the Leased
Premises... or by any act or omission of Tenant, or their respective employees,
agents, contractors or invitees in, upon about at or from the Leased Premises to its
appurtenances or any of Tenant Common Areas.

Philadelphia Insurance Company = Philadelphia Indemnity Insurance Company = Maguire Insurance Agency, Inc
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(b) Tenant and all those claiming by, through or under Tenant. .. shall occupy and use the
Leased Premises... and all other portions of the Center solely at their own risk and
Tenant and all those claiming by, through or under Tenant hereby release Landlord
from any and all claims of every kind, including loss of life, personal or bodily
injury... arising directly or indirectly out of or from or on account of such occupancy
and use or resulting from any present or future condition or state of repair thereof.

(c) Landlord and Landlord’s agents or employees shall not be responsible or liable at any
time to Tenant, or those claiming by, through or under Tenant, for any loss of life,
bodily or personal injury... that may be occasioned by or through the acts, omissions
or negligence of any other persons, or any other tenants or occupants of any portion
of the Center or the Entire Premises.

(d) Tenant shall give prompt notice to Landlord in case of fire or other casualty or
accidents in the Leased Premises or in the building or any defects therein or in any of
its fixtures, machinery or equipment.

(¢) Tenant expressly acknowledges that all of the foregoing and following provisions of
this section shall apply and become effective to the full extent permitted by Law. In
case Landlord shall be made a part to any litigation commenced by or against Tenant,
its agents, licensees, concessionaires, contractors, customers or employees, or arising
out of Tenant’s use or occupancy of the Leased Premises or other action of the Tenant
or its agents, the Tenant shall protect and hold Landlord harmless, and in addition,
shall pay all costs, expenses, and reasonable attorney’s fees incurred or paid by
Landlord in connection with such litigation. The Tenant shall maintain at its own
expense insurance or shall act as a self-insured in such amounts and for such

purposes.

On behalf of EDC, we are tendering this matter to ECDSS, and request common law and
contractual indemnification, and to save harmless EDC in this matter. We request that you (or
your insurance carrier) provide the rights and privileges of an Additional Insured to EDC as
afforded by your general liability insurance policy, and as required by contract / agreement.

If you should require additional information, or wish to discuss this matter, please contact the
undersigned at (716)541-9560. We require formal acknowledgment and acceptance of this
tender demand in a timely manner.

Sincerely,

Wesley J. Miner, SCLA
Sr. Claims Examiner

Encl: S&C
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STATE OF NEW YORK

SUPREME COURT : COUNTY OF ERIE

MINERVA ROJAS

49 Commodore Avenus

Tonaweanda, New York 14150, SUMMONS

JORGE D. ROJAS Index No. 806976/2014

49 Commodore Avenue
Tonawanda, New York 14150,

Plaintiffs,

-ya-

MOHAWK GROUP, INC.

296 Main Street, Suite 210

Buffalo, New York 14208,

ELLICOTT DEVELOPMENT
COMPANY, LLC

296 Main Street, Suite 210
Buffalo, New York 14208,

Defandants.

-----------------------------------------------------------

TO THE ABOVE-NAMED DEFENDANTS:

YOU ARE HEREBY SUMMONED and required to serve upon the plaintiffs'
attorneys at their address stated below, an answer to the attached complaint.

If this summons was personally delivered to you in the State of New York,
the answer must be served within twenty (20) days after such service of the
summons, excluding the date of service. If the summons was not personally
delivered to you within the State of New Yorlk, the answer must be served within

thirty (30) days after sexvice of the summons is complete as provided by law.





If you do not serve an answer to the attached complaint within the applicable
time limitation stated above, a judgment will be entered against you, by default, for
the relief demanded in the complaint, without further notice to you.

The plaintiffs designate Erie County as the placs of triali the basis of venue is
the residence of the plaintiffs, which is noted on the face of this summons,

This summons was filed on the date shown on the face of this summons with
the Clerk of the Court in which this action is brought and assigned the Index
Number on the face of this summons.

GIVE THESE PAPERS TO YOUR
INSURANCE COMPANY IMMEDIATELY.
THE FAILURE TO DO SO MAY RESULT IN THE
LOSS OF YOUR INSURANCE COVERAGE.

DATED: Buffalo, New York
June 30, 2014

\McGorry, Esq.
ONNORS & VILARDOQ, LLP
Attorneys for the Plaintiffs
MINERVA ROJAS and
JORGE D. ROJAS

1000 Liberty Building

424 Main Street

Buffalo, New York 14202
(716) 852-5688





STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE
MINERVA ROJAS and

JORGE D. ROJAS,
COMPLAINT

Plaintiffs,
Index No. 806976/2014

'v8.*

MOHAWK GROUP, INC,, and
ELLICOTT DEVELOPMENT
COMPANY, LLGC,

Defendants.

----------------------------------------------------------

The plaintiffs, MINERVA ROJAS and JORGE G, ROJAS, by their attorneys,

Connors & Vilardo, LLP, for their complaint alleges that:
1., At all times herein, the plaintiffs, MINERVA ROJAS and JORGE D,

ROJAS, were and are residents of the Town of Tonawanda, County of Erie, and

State of New York.
2. Upon information and belief, at all times herein, the defendant,

MOHAWK GROUP, INC., was and is a New York corporation, duly organized and
existing under the laws of the State of New York, with its principal place of business
located at 295 Main Street, Suite 210, Buffalo, New York 14203,

3. Upon information and belief, at all times herein, the defendant,
BLLICOTT DEVELOPMENT COMPANY, LLC, was and is 2 New York corporation,
duly organized and existing under the laws of the State of New York, with its

principal place of business located at 295 Main Street, Suite 210, Buffalo, New York

14203.





4, Upon information and belief, on and before Angust 15, 2018, the
defendant, MOHAWEK GROQUP, INC., owned the building and the property located
at 478 Main Street, Buffalo, New York 14202, commonly known as the “Mohawk
Building.”

6. Upon information and belief, on and before August 16, 2018, the
defendant, MOHAWK QGRQOUP, INC,, its agents and/or employees managed the

Mohawk Building,
6. Upon information and belief, on and before August 15, 2018, the

defendant, MOHAWK GROUP, INC.,, ite agents and/or employees maintained the

Mohawk Building,
1. Upon information and belief, on and before August 15, 2018, the

defandant, MOHAWK GROUP, INC,, its agents and/or employees operated the

Mohawk Building.
8. Upon information and belief, on and before August 15, 2018, the

defendant, MOHAWK GROUP, INC.,, its agents and/or employees controlled the

Mohawk Building.
9. Upon information and belief, on and before August 15, 2018, the

defendant, ELLICOTT DEVELOPMENT COMPANY, LLC, owned the Mohawk
Building.

10. Upon information and belief, on and before August 15, 2018, the
defoendant, ELLICOTT DEVELOPMENT COMPANY, LLC, its agents and/or

employees managed the Mohawk Building.





11.  Upon information and belief, on and before August 15, 2018, the
defendant, ELLICOTT DEVELOPMENT COMPANY, LLC, its agents and/or
employees maintained the Mohawk Building.

12. Upon information and belief, on and before August 16, 2018, the
defendant, ELLICOTT DEVELOPMENT COMPANY, LLC, its agents and/or
employees operated the Mohawk Building,

18,  Upon information and belief, on and before August 15, 2018, the
defendant, ELLICOTT DEVELOPMENT COMPANY, LLC, its agents and/or

employees controlled the Mohawk Building.
14.  On August 15, 2013, the Mohawk Building was open to the public and

opexated as a commercial office building.

15, On or about August 15, 2018, there existed on the above mentioned
premises a defective and dangerous condition, including, but not limited to: pooling
puddles of water or other liquid, located in the 6% floor hallway near the ladies
room.

16, On or about August 16, 2018, while walking to the 6t floor ladies room,
the plaintiff MINERVA ROJAS, was caused to slip and fall as a result of the above

mentioned dangerous and hazardous condition,

17.  As a result of the foregoing, the plaintiff, MINERVA ROJAS, sustained
serious, painful, and permanent injuries, including but not limited to: a left shounlder
impingement requiring left shoulder arthroscopic intraartioular debridement
followed by arthroscopic subacromial decompresesion; pain and discomfort in the

anterior aspect of the left shoulder; loss of functioning and range of motion in the





left armi the need for cortisone injections in hexr left shoulder to manage her pain;
the inability to achieve restful, restorative sleep; an increased likelihood of
developing arthritis; the nesd to seek and receive ongoing medical advice, care, and
treatment; an obligation to seek and receive further medical advice, care and
treatment in the future; the need to modify her activities and an inability to attend
to her usual activitiesi and continued pain suffering and the loss of enjoymaent of lifa.
18, This action falls within one or more of the exceptions set foxth in CPLR

§ 1602.

FORATF c f ION A T
MOHAWEK GROUP, ING,

19. The plaintiffs repeat and reallege each and every allegation in the
foregoing paragraphs with the same force and effect as if fully set forth herein.

20. The defondant, MOHAWK GROUP, INC,, its agents and/or employess,
had a duty to the public, including the plaintiff, MINERVA ROJAS, to maintain a
safe premises 8o as to prevent the ocourrsncs of foresesable injuries to the public.

21.  The defendant, MOHAWK GROUP, INGC,, ite agents and/or smployess,
had a duty to inspect the floors in the Mohawk Building and perform necessary
maintenance, cleaning, and upkeep.

22. The defendant, MOHAWK GROUP, INC., its agents and/or employees,

had a duty to protect reasonably anticipated users of the Mohawk Building from

foreseeable and/or known dangers.





23. The defendant, MOHAWK GROUP, INC,, its agents and/or employaes,
had a duty to exercise reasonable care to discover any hazardous and/or dangerous
conditions on its property, including on the floors of the Mohawk Building.

24. Upon information and belief, the defendant, MOHAWK GROUP, INC.,

its agents and/or omployees, had actual knowledge and notice of the above described

hazardous and dangexous condition.

25. Upon information and belief, the defendant, MOHAWK GROUP, INC.,,
its agents and/or employees, affirmatively creatad the above described hazardous

and dangerous condition.

26, Upon information and belief, the above desoribed hazardous and
dangerous condition existed for a sufficient length of time priox to the happening of
the incident involving the plaintiff, MINERVA ROJAS, that the defendant,
MOHAWEK GROUP, INC., its agents and/or employses, could and should have taken

steps to remedy the dangerous condition.

27, The existence of the above described hazardous and dangerous

condition was a breach of the defendant, MOHAWK GROUP, INC.'s, duty to

reasonably foreseeable users of the Mohawk Building.

28, Upon information and belief, the defendant, MOHAWK GROUP, INC,
its agents and/or employees, were negligent, reckless, and careless in allowing the
hazardous and dangerous condition to exist.

29. Upon information and belief, the negligence of the defendant,
MOHAWEK GROUP, INGC,, its agents andfor employees consisted of, but was not

limited to: cavsing and permitting a dangerous condition to exist; in failing to





maintain, clean, and remove pools of water and other liquids from the 6t floor
hallway, located in the Mohawk Building; in causing and permitting the 8th floor
hallway of the Mohawk Building to vemain in an unsafe and hazardous condition; in
failing to waxrn the plaintiff in particular and the public in general of the dangexous
and hazardous conditioni in failing to use due care and caution under the

circumstances; and being generally negligent, reckless, and careless,

30. Asa result of the acts and omissions of the defendant, MOHAWK
GROUP, INC.,, its agents and/or employees, the plaintiff, MINERVA ROJAS, was

caused to suffer and sustain severe and permanent personal injuries and pain and

suffering,

31,  Upon information and belief, the described incident and injuries
resulted solely from the negligent, rackless, and careless acts and/or omissions of the
defendant, MOHAWEK GROUP, INC.,, its agents and/or employses and is in no way

attributable to any negligence or want of care on the part of the plaintiff, MINERVA

ROJAS.
82.  As a result of the foregoing, the plaintiff, MINERVA ROJAS, has been

damaged in an amount that exceeds the jurisdictional limits of all lower courts
which would otherwise have jurisdiction, and the plaintiff will seek damages in an

amount to be proven and determined at the time of trial.

FOR A SECOND CAUSE OF ACTION AGAINST

ELLIC B MENT COMPANY, LLO
33, The plaintiffs repeat and reallege each and every allegation in the

foregoing paragraphs with the same force and effect as if fully sst forth herein.





84. The defendant, ELLICOTT DEVELOPMENT COMPANY, LLC, its
agents and/ox employees, had a duty to the publie, including the plaintiff,
MINERVA ROJAS, to maintain a safe premises so as to prevent the occurrence of

foreseeable injuries to the public.

86. The defendant, ELLICOTT DEVELOPMENT COMPANY, LLC, its
agents and/oxr employees, had a duty to inspect the floors in the Mohawk Building
and pexform necessary maintenance, cleaning, and upkeep,

86. The defendant, ELLICOTT DEVELOPMENT COMPANY, LLC, its
agents and/or employees, had a duty to protect reasonably anticipated users of the
Mohawk Building from foresesable and/or known dangers.

37. The defendant, ELLICOTT DEVELOPMENT COMPANY, LLC, its
agents and/or employees, had a duty to exercise reasonable care to discover any

hazardous and/or dangerous conditions on its property, including on the flooxs of the

Mohawk Building.

38. Upon information and belisf, the defendant, ELLICOTT
DEVELOPMENT COMPANY, LLC, its agents and/ox employees, had actual
knowledge and notice of the above deseribed hazardous and dangerous condition,

89. Upon information and belief, the defendant, ELLICOTT
DEVELOPMENT COMPANY, LLC, its agents and/ox employees, affirmatively
created the above desoribed hazardous and dangerous condition.

40, Upon information and belief, the above described hazardous and
dangerous condition existed for a sufficient length of time prior to the happening of

the incident involving the plaintiff, MINERVA ROJAS, that the defendant,





ELLICOTT DEVELOPMENT COMPANY, LLG, its agents and/or employees, could
and should have taken steps to remedy the dangerous condition,

41, The existence of the above described hazardous and dangerous
condition was a breach of the defendant, ELLICOTT DEVELOPMENT COMPANY,
LL(’, duty to reasonably foreseeable users of the Mohawk Building,

42. Upon information and belief, the defendant, ELLICOTT
DEVELOPMENT COMPANY, LLG, its agents and/or employees, were negligent,
reckless, and careless in allowing the hazardous and dangexous condition to existi

43.  Upon information and belief, the negligence of the defendant,
ELLICOTT DEVELOPMENT COMPANY, LLC, its agents and/or employees
consisted of, but was not limited to! causing and permitting a dangerous condition to
exist; in failing to maintain, elean, and remove pools of water and other liquids from
the 6t floor hallway, located in the Mohawk Building; in causing and permitting the
gt floor hallway of the Mohawlk Building to remain in an unsafe and hazardous
condition; in failing to warn the plaintiff in particular and the public in general of
the dangerous and hazardous condition; in failing to use due care and caution under
the circumstances; and being generally negligent, reckless, and careless.

44. As a result of the acts and omissions of the defendant, ELLICOTT
DEVELOPMENT COMPANY, LLC, its agents and/or employees, the plaintiff,
MINERVA ROJAS, was caused to suffer and sustain savere and pexmanent
personal injuries and pain and suffering,

46. Upon information and belief, the described incident and injuries

resulted solely from the negligent, reckless, and careless acts and/or omissions of the





defendant, ELLICOTT DEVELOPMENT COMPANY, LLC, its agents and/ox
employees and is in no way attributable to any negligence or want of care on the

part of the plaintiff, MINERVA ROJAS,
48.  As a result of the foregoing, the plaintiff, MINERVA ROJAS, has been

damaged in an amount that exceeds the jurisdictional limits of all lower courta
which would otherwise have jurisdiction, and the plaintiff will seek damagesin an

amount to be proven and determined at the time of trial.

FOR A THIRD CAUSE OF ACTTON AGAINST
MOHWAK GROUP, INC. AND
ELLICOTT DEVELOPMENT COMPANY. LLC

47.  The plaintiffs repeat and reallege each and every allegation in the
foregoing paragraphs with the same force and effect as if fully set forth herein.

48. At all times hereinafter mention, the plaintiff JORGE D. ROJAS, was
and is maxried to the plaintiff, MINERVA ROJAS,

49,  Prior to suffering the injuries as a result of the August 16, 2013
incident, the plaintiff MINERVA ROJAS, was in good health and capable of
performing and did perform all of the usual duties and responaibilities of a wife,

B0.  As a result of the incident described herein, the plaintiff, JORGE D.

ROJAS, has been deprived of the services of his wifs and of the comfort and

happiness of his wife's society.

51, As a result, the plaintiff, JORGE D, ROJAS, has been damaged an
amount that exceeds the jurisdictional limits of all lowexr courts which would
otherwise have jurisdiction, and the plaintiffs will seek damages in an amount o be

proven and determined at the time of trial.





WHEREFORE, the plaintiffs, MINERVA ROJAS and JORGE D. ROJAS,
demand judgment against the defendants jointly and/or severally in each canse of
action in an amount to be proven at irial, together with the costs and disbursements
of this action; and for other and further relief as this Court may deem just and
proper.

DATED: Buffalo, New York
June 30, 2014

ttorneys for the Plaintiff
MINERVA ROJAS and
JORGE D. ROJAS
1000 Liberty Building
424 Main Street
Buffalo, New York 14202
(716) 862-5638





