COUNTY OF ERIE

MARK C. POLONCARZ

MICHAEL A. SIRAGUSA MICHELLE M. PARKER
COUNTY ATTORNEY COUuNTY EXECUTIVE FIRST ASSISTANT COUNTY ATTORNEY

JEREMY C. TOTH.

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
MEMORANDUM
TO: Robert M. Graber, Clerk, Erie County Legislature
FROM: Michelle M. Parker, First Assistant County Attorney
DATE: May 1, 2012
RE: Transmittal of New Claims Against Erie County
Mr. Graber:

In accordance with the Resolution passed by the Erie County Legislature on June

25, 1987 (Int. 13-14), attached please find fourteen (14) new claims brought against the County
of Erie. The claims are as follows:

Claim Name

Niagara Wind Power, LLC and Erie Wind Power v. County of Erie, et al.
Niagara Mohawk Action to Obtain Easements in Orchard Park, Boston
Mandy Kusior as PNG of McKayla Kusior v. County of Erie, et al.
Robin White v. County of Erie

Sophie Maciag v. County of Erie

Gloria Johnson-Schmitt, et al. v. Erie County Sheriff’s Department, et al.
Bryan Ball v. County of Erie, et al.

Elizabeth Szewczyk, a Minor by Michele Peckey v. County of Erie, et al.
Derrick Anderson v. RN Serena, Sheriff Howard, et al.

Larry J. Collins v. County of Erie, et al.

Dora Nenni v. Nirav Shah and Carol Dankert

Jareld Bailey v. William Boller, et al.

Joanne Batch, as PNG of Brittany Fleming v. City of Buffalo, et al.
Alice Keim and George Kuntz on b/h of Estate of Angela Keim v. County of Erie, et al.
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COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY MARK C. POLONCARZ FIRST ASSISTANT COUNTY ATTORNEY

CoUNTY EXECUTIVE
JEremy C. ToTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
April 10, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Niagara Wind Power, LLC and Erie
Wind, LLC v. County of Erie, Erie
County Sewer District No. 6, et al.

Document Received: Verified Petition
Name of Claimant: Niagara Wind Power, LLC
Claimant's attorney: Stephen A. Sharkey

Bond, Schoeneck & King, PLLC
40 Fountain Plaza, Suite 600
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By Z//%%/g/

Michael A. Siragusz ~
Direct Dial: (716) 858-2201
Email: Michael.Siragusa@erie.gov

MAS/dld
Enclosure
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STATE OF NEW YORK
SUPREME COURT COUNTY OF ERIE

In the Matter of the Application for a Declaratory Judgment,
Money Judgment, and for Review under Article 78 of the
Civil Practice Law and Rules, by

NIAGARA WIND POWER, LLC AND ERIE WIND, LLC,
Plaintiffs-Petitioners,
-against-

THE COUNTY OF ERIE, ERIE COUNTY SEWER
DISTRICT NO. 6, AND NORMAN POLANSKI, JAMES

A. CARR, P.E., AND ANTHONY COLLARENO, AS THE
BOARD OF MANAGERS OF ERIE COUNTY SEWER
DISTRICT NO. 6, THE ERIE COUNTY DEPARTMENT OF
ENVIRONMENT AND PLANNING, THE
COMMISSIONER OF THE ERIE COUNTY DEPARTMENT
OF ENVIRONMENT AND PLANNING, THE DEPUTY
COMMISSIONER OF THE ERIE COUNTY DEPARTMENT
OF ENVIRONMENT AND PLANNING AS HEAD OF THE
DIVISION OF SEWERAGE MANAGEMENT, THE
DIVISION OF SEWERAGE MANAGEMENT, AND “JOHN
DOES I-111,” the real names of such individuals being
unknown to Plaintiffs-Petitioners and said fictitious names
being intended to designate certain individuals representing the
board members of the Board of Managers of Erie County
Sewer District No. 6 during 2011,

Defendants-Respondents.

SUMMONS

-,

E‘.Lj'lix;;‘"\ﬂi"f 1%1 { ‘”—fr,"éi

L 1E COURTY CLE RE.
Pt & 12053785

Index No. 1 '?ifi’ln’iil?u

RJI No.

Justice Presiding:

This paper received at the

Erie County Aftorney’s Oj}‘we
fm/] 1‘?@4 CuL&nL)‘alL’S Von
i

thed”__day of Apr

at_ 3 Jr“‘am p.
//M/”” te-

T asstant County Attorfiey

,20 Jhel

YOU ARE HEREBY SUMMONED and required to serve upon Plaintiffs-Petitioners’

(“Petitioners™) attorneys a Verified Answer to the Petition and Complaint in this action within

twenty (20) days of the service of this Summons, exclusive of the day of service, or within thirty

(30) days after the completion of service if service was made in any other manner other than by

personal delivery within the state of New York.

1971588.1 3/29/2012






In case of your failure to answer, judgment will be taken against you by default for the
relief demanded in the attached Verified Petition and Complaint.

Erie County is designated as the venue of this action and proceeding on the basis that
Defendants-Respondents are located within Erie County; the decisions and actions herein
complained of were made within Erie County; and, the certain properties of the Petitioners that

are at issue in this action and proceeding are all located within Erie County.

Dated: March 30, 2012 BOND, SCHOENECK & KING, PLLC

By:

Stephen A. Sharkey, Esq.
Rebecca M. Speno, Esq.
Attorneys for Petitioners

40 Fountain Plaza, Suite 600
Buffalo, New York 14202
(716) 566-2800

TO:
THE ERIE COUNTY CLERK
Edward A. Rath County Office Building
95 Franklin Street
Buffalo, New York 14202

ERIE COUNTY SEWER DISTRICT NO. 6

95 Franklin Street
Buffalo, New York 14202

NORMAN POLANSKI
Chairman

ECSD Noe. 6 Board of Managers
95 Franklin Street, 10" Floor
Buffalo, New York 14202

JAMES A. CARR, P.E.
Secretary

ECSD No. 6 Board of Managers
95 Franklin Street, 10" Floor
Buffalo, New York 14202

ANTHONY COLLARENO

Member
ECSD No. 6 Board of Managers

1971588.1 3/29/2012






95 Franklin Street, 10" Floor
Buffalo, New York 14202

THE ERIE COUNTY DEPARTMENT OF
ENVIRONMENT AND PLANNING

95 Franklin Street, 10" Floor

Buffalo, New York 14202

THE COMMISSIONER OF THE ERIE COUNTY
DEPARTMENT OF ENVIRONMENT AND
PLANNING

95 Franklin Street, 10™ Floor

Buffalo, New York 14202

DEPUTY COMMISSIONER OF THE ERIE COUNTY
DEPARTMENT OF ENVIRONMENT AND
PLANNING, DIVISION OF SEWERAGE
MANAGEMENT

95 Franklin Street, 10" Floor

Buffalo, New York 14202

ERIE COUNTY ATTORNEY
Erie County Attorney’s Office
95 Franklin Street, Rm. 1634
Buffalo, New York 14202

DIVISION OF SEWERAGE MANAGEMENT
95 Franklin Street, 10® Floor
Buffalo, New York 14202

19715881 3/29/2042






STATE OF NEW YORK

SUPREME COURT COUNTY OF ERIE

In the Matter of the Application for a Declaratory Judgment,
Money Judgment, and for Review under Article 78 of the
Civil Practice Law and Rules, by

NIAGARA WIND POWER, LLC AND ERIE WIND, LLC,

NOTICE OF PETITION
Plaintiffs-Petitioners,
Index No.
-against-
R No.
THE COUNTY OF ERIE, ERIE COUNTY SEWER
DISTRICT NO. 6, AND NORMAN POLANSKI, JAMES Justice Presiding:
A. CARR, P.E., AND ANTHONY COLLARENO, AS THE
BOARD OF MANAGERS OF ERIE COUNTY SEWER  ILED )
DISTRICT NO. 6, THE ERIE COUNTY DEPARTMENT OF 114,705/ 2012/ ,33;,;;2%
ENVIRONMENT AND PLANNING, THE COMMISSIONER ERIE O e
OF THE ERIE COUNTY DEPARTMENT OF 1 2513001173

ENVIRONMENT AND PLANNING, THE DEPUTY
COMMISSIONER OF THE ERIE COUNTY DEPARTMENT
OF ENVIRONMENT AND PLANNING, AS HEAD OF THE % - .
DIVISION SEWERAGE MANAGEMENT, THE DIVISION w

OF SEWERAGE MANAGEMENT, AND “JOHN DOES I-111” 0'4-?,9
the real names of such individuals being unknown to Plaintiffs- 4/5%) \
Petitioners and said fictitious names being intended to designate g b3
certain individuals representing the board members of the Board ﬁé@@ c 20?
of Managers of Erie County Sewer District No. 6 during 2011, ‘gf?ffa O(/f, ;
Opﬁh’
Ce

Defendants-Respondents.

PLEASE TAKE NOTICE that upon the attached Verified Petition and Complaint of
Plaintiffs-Petitioners Niagara Wind Power, LLC and Erie Wind, LLC (“Petitioners™), verified on
March 30, 2012, with the exhibits attached thereto, as well as the affidavits of Cindy Eidel,

Michael Andrzejczak, and Stephen A. Sharkey, Esq., an application will be made at a Special

Sp

Term of the Supreme Court, Erie County, to be held at the Erie County Court House at 25
lz)ﬂ D{&Drr_z. A‘ C[\IJ'HKJ_ / Pclf'$ 3(:) '?Q & v,

Delaware Avenue, Buffalo, New York 14202, on May 17, 2012, at-+8 o’clock in the forenoon on

~






Buffalo, New York 14202

ANTHONY COLLARENO
Member

ECSD No. 6 Board of Managers
95 Franklin Street, 10™ Floor
Buffalo, New York 14202

THE ERIE COUNTY DEPARTMENT OF
ENVIRONMENT AND PLANNING

95 Franklin Street, 10™ Floor

Buffalo, New York 14202

THE COMMISSIONER OF THE ERIE COUNTY
DEPARTMENT OF ENVIRONMENT AND
PLANNING

95 Franklin Street, 10" Floor

Buffalo, New York 14202

DEPUTY COMMISSIONER OF THE ERIE COUNTY
DEPARTMENT OF ENVIRONMENT AND
PLANNING, HEAD OF THE DIVISION OF
SEWERAGE MANAGEMENT

95 Franklin Street, 10" Floor

Buffalo, New York 14202

ERIE COUNTY ATTORNEY
Erie County Attorney’s Office
95 Franklin Street, Rm. 1634
Buffalo, New York 14202

DIVISION OF SEWERAGE MANAGEMENT
95 Franklin Street, 10" Floor
Buffalo, New York 14202






MICHAEL A, SIRAGUSA C OUNTY O F ERIE MICHELLE M. PARKER

ERriE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ o .
JEREMY C. TOTH
DEBE&WWFWAW SECOND ASSISTANT COUNTY ATTORNEY

April 10, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Frankiin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:;

In compliance with the Resolution passed by the Erie County Legisiature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Niagara Mohawk Action to Obtain
Easements in Orchard Park, Boston
and Concord

Document Received: Verified Petition
Name of Claimant: Niagara Mohawk d/b/a National Grid
Claimant's attorney: Mark R. McNamara, Esq.

Hiscock & Barclay, LLP

1100 M & T Center

3 Fountain Plaza
Buffalo, New York 14203

Should you have any questions, please call.

Very truly yours,

MICHAEIL A. SIRAGUSA
Erie County Attorney

o I hLL Lok

Michelle M. Parker ,
First Assistant County Attorney
Direct Dial: (716) 858-2209
Email: parkerm3 @erie.gov

MMP/dld
Enclosure
cc: Michael A. Siragusa, Erie County Attorney

93 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 838-2200 - WWW.ERIE.GOV






HISCOCK & BARCLAY.LLP

FILED o
02715/20127 102403555
ERIE COUNTY CLERK

STATE OF NEW YORK RCFT 2 12041345

SUPREME COURT  COUNTY OF ERIE - ZLER0R0S

In the Matter of the Application of

NIAGARA MOHAWK POWER CORPORATION, VERIFIED PETITION

d/b/a NATIONAL GRID, pursuant to Article 4 of the . .
Eminent Domain Procedure Law, to acquire title to Index No., _L- qag A0/ 2
easement interests in real properties located in the Towns of

Orchard Park, Boston and Concord, Erie County for the ) J
Gardenville-Homer Hill 115 kV Electric Transmission Hon. Po}r e 1. I\/@WOL/@

Lines Project.

TO THE SUPREME COURT OF THE STATE OF NEW YORK:

Condemnor/Petitioner, NIAGARA MOHAWK POWER CORPORATION, d/b/a NATIONAL
GRID (“National Grid” or “Condemnor/Petitioner”), by and through its attorneys, Hiscock & Barclay,
LLP, for its Petition alleges as follows:

1. National Grid is a corporation organized and existing under the laws of the State of New
York with its principal office located at 300 Erie Boulevard West, in the City of Syracuse, Onondaga
County, New York 13202. Condemnor/Petitioner is a gas and electric corporation as defined in the
Transportation Corporations Law (“TCL™).

2. National Grid is vested with the power of eminent domain pursuant to TCL §11(3-b).
Under Eminent Domain Procedure Law (“EDPL”} §206, National Grid is exempt from compliance with
EDPL Article 2 pursuant to the April 24, 2009 order issued by the New York Public Service Commission
(“PSC™) enﬁtled “Order Adopting the Terms of a Joint Proposal with Exceptions and Modifications and
Granting Certificate of Environmental Compatibility and Public Need”, Case 06-T-1040 (“Certificate™)
and the PSC’s further July 22, 2009 “Order Granting Approval of Environmental Management and

Construction Plan” (“EM&CP Order”). The Certificate and EM&CP Order are collectively referred to as

42901 86.1
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STATE OF NEW YORK RCF
SUPREME COURT COUNTY OF ERIE L

In the Matter of the Application of

NIAGARA MOHAWK POWER CORPORATION, VERIFIED PETITION
d/b/a NATIONAL GRID, pursuant to Article 4 of the . I )
Eminent Domain Procedure Law, to acquire title to Index No. L~ qa? a'?()/ A
easement interests in real properties located in the Towns of .
Orchard Park, Boston and Concord, Erie County for the ) |~
Gardenville-Homer Hill 115 kV Electric Transmission Hon. P 0;”( (. H . N @M&/C)f
Lines Project.

TO THE SUPREME COURT OF THE STATE OF NEW YORK:

Condemnor/Petitioner, NJAGARA MOHAWK POWER CORPORATION, d/b/a NATIONAL
GRID (“National Grid” or “Condemnor/Petitioner™), by and through its attorneys, Hiscock & Barclay,
LLP, for its Petition alleges as follows:

1. National Grid is a corporation organized and existing under the laws of the State of New

HISCOCK & BARCLAY.LLP

York with its principal office located at 300 Erie Boulevard West, in the City of Syracuse, Onondaga
County, New York 13202. Condemnor/Petitioner is a gas and electric corporation as defined in the
Transportation Corporations Law (“TCL").

2. National Grid is vested with the power of eminent domain pursuant to TCL §11(3-b).
Under Eminent Domain Procedure Law (“EDPL”) §206, National Grid is exempt from compliance with
EDPL Article 2 pursuant to the April 24, 2009 order issued by the New York Public Service Commission
(“PSC™) entitled “Order Adopting the Terms of a Joint Proposal with Exceptions and Modifications and
Granting Certificate of Environmental Compatibility and Public Need”, Case 06-T-1040 (“Certificate”)
and the PSC’s further July 22, 2009 “Order Granting Approval of Environmental Management and

Construction Plan” (“EM&CP Order™). The Certificate and EM&CP Order are collectively referred to as

4290186.1




HISCOCK & BARCLAY.LLP

the “PSC Orders” and remain in force. Copies of the Certificate and the EM&CP Order are attached
hereto as Exhibits 1 and 2, respectively.

3. Consistent with the PSC Orders, National Grid has reconstructed approximately 21 miles
of existing 115 kilovolt (kV) double circuit transmission facilities from the Gardenville Substation
through the towns of Orchard Park, Boston and Concord, Erie County, New York to Structure 199 in
Concord to provide continued, long term operation and maintenance of this critical infrastructure, to
repair and replace the 80-year-old transmission lines, structures and facilities that have reached the end of
their service lives so as to improve reliability of electric service as approved by the PSC and to ensure
safe and reliable operation of National Grid’s electric facilities (“Project”™). See Certificate, Exhibit 1, p.
3.

4. For this Project, National Grid must acquire those real property interests for either Danger
Tree Easements or Vegetation Management Easements in certain real property as identified in Schedule A
hereto (“Properties”). A copy of Schedule A is attached hereto as Exhibit 3. Copies of the legal
descriptions of the respective property interests being acquired in the Properties and the maps depicting
such properfy interests are together referred to as the respective “Acquisition Maps.” The Acquisition
Maps are attached as Exhibits 2 through 54 to the accompanying Notice of Petition. A copy of the
corresponding Notice of Pendency' which National Grid intends to file with the Erie County Clerk is
attached hereto as Exhibit 4.

5. A Danger Tree Easement consists of the perpetual right, privilege and authority:

a) From time to time, without further payment therefor, clear or keep cleared the
property interests identified in the applicable Acquisition Maps of any and all trees,

limbs, branches, roots, or vegetation that, in the opinion of National Grid, pose a
risk to the safe and reliable operation of National Grid’s electric facilities.

4290186.1







b) After the first clearing, unless in case of emergency, National Grid shali notify the

owners of the Properties of its need to exercise the Danger Tree Easement rights;
and

c) The right of access upon the property identified in the Acquisition Maps for the
purposes stated.

Danger Tree Easements are required for the Properties listed in Schedule A (Exhibit 1) and identified as

follows:
SBL No. Acquisition Map Exhibit (Notice of Petition)
152.18-1-13.1 3
172.00-2-3.1 7
211.10-1-27;211.10-1-28 22
227.00-6-40.11 40
242.09-3-3 44
N 258.00-2-18 45
3 258.00-2-20 46
% 258.00-2-31 47
g 258.00-3-1.121 48
= 258.10-2-23.2 49
v 291.00-1-28.111 53
‘é
8 6. Within the respective Properties, a Vegetation Management Easement consists of the

perpetual right, privilege and authority:

a) From time to time, without further payment therefor, clear and keep cleared the
property interests indentified in the applicable Acquisition Maps of any and all
trees, limbs, branches, roots, vegetation, or other obstructions and to cut, trim, and
remove other trees and vegetation within the Vegetation Management Easement
area (the first clearing may be for less than the full width and may be widened from
:siime to time to the full width), and to cut, trim, and/or remove any trees, limbs,
branches, roots, or vegetation beyond the bounds of the Vegetation Management

Easement area that, in the opinion of National Grid, pose a risk to the safe and
ble operation of National Grid’s electric facilities; and

_ tego the property identified in the applicable Acquisition Map







HISCOCK & BARCLAY.LLP

Vegetation Management Easements are required for the Properties listed in Schedule A (Exhibit 1) and

identified as follows:

4290186.1

SBL No.

152.13-3-23.11
161.06-1-1
161.06-1-2
161.18-1-30
172.00-2-8.111
172.00-2-8.121
172.01-1-19
184.09-2-30
184.09-2-32
184.09-2-34
184.09-2-36
184.09-2-37
184.09-2-42
184.09-2-43.1
184.09-2-48
184.09-2-49.1
211.04-2-7
211.04-2-8
211.14-2-1
226.02-6-5
226.02-9-2
226.02-9-21
226.02-9-25
226.02-9-27
226.02-9-28
226.02-9-4
226.02-9-5
227.00-5-29
227.00-6-16.111
227.00-6-17.12
227.00-6-18.111
227.00-6-19
227.00-6-20.1
227.00-6-23.12
227.00-6-25.2
242.05-2-11
242.05-2-12

Acquisition Map Exhibit (Notice of Petition)

0o Oy L N

10
11
13
14
15
16
17
18
19
20
21
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
41
42







HISCOCK & BARCLAY.LLP

SBL No. Acquigition Map Exhibit (Notice of Petition)

242.05-2-9 43
274.00-1-17 50
274.00-1-18 51
291.00-1-13 52
291.00-1-8 54
7. As determined by the PSC, the Project serves the public use, benefit or purpose by

bringing necessary improvements to National Grid’s transmission line necessary in order to provide
continued long-term operation and maintenance of National Grid’s critical infrastructure electric delivery
system in National Grid’s Western Region (“Region”). See Certiﬁcate, Exhibit 1, p. 6. The Project
provides a reliable means of continuously supplying electric energy to the Region, thereby minimizing
outages and addressing the serious public safety, health and lost business concerns created by outages.
The original structures were constructed approximately 80 years ago and have served their useful lives.
Several of the towers along this line have failed over the past few years during storms and were replaced
on an as-needed emergency basis. The conductor and shield wires have also been replaced due to their
approaching the end of their service lives. See Certificate, Exhibit 1, p. 6. Structure failures on active
lines would clearly degrade system reliability. The replacement of the deteriorated transmission lines,
steel structures and other structure components decreases the risk of in-service failures of components
approaching the end of their useful lives. In addition, National Grid is required to proceed with the
Project simply as part of the ongoing maintenance of its electric delivery system.

8. The name and place of the reputed owners of the Properties are set forth in the attached

Schedule A. See Exhibit 3.

4290136.1







HISCOCK & BARCLAY,LLP

9. John Doe and Mary Roe, the said names being fictitious and intended to describe any and
all persons who possess or may possess an ownership interest, if any, in that portion of the Properties in
which National Grid seeks a Danger Tree Easement or Vegetation Management Easement, all such
persons, if any, being unknown to National Grid, are named condemnees herein in order to extinguish any
such ownership interests to the degree necessary to acquire these easement interests.

10. In accordance with EDPL 402(B)(3)(f) and, unless the requirement to post security is
waived by the Court, National Grid shall deposit a bond or undertaking with the Clerk of the Court prior
to vesting of title to the Properties in an amount to be fixed by the Court on the return of the Petition.

11.  National Grid has not previously applied to this or any other Court for the relief requested
herein.

WHEREFORE, Condemnor/Petitioner National Grid requests that this Court direct entry of an
Order pursuant to EDPL 402(B)(5) authorizing it to file a copy of the Acquisition Maps attached as
Exhibits 2 through 54 to the Notice of Petition (as well as to the Notice of Pendency) in the Office of the
Erie County Clerk and, if necessary and prior to such filing, to deposit a bond or undertaking with the
Clerk of the Court in an amount to be fixed by the Court on the return of the Petition and that upon such
deposit and filing, title to the Danger Tree Easement and Vegetation Management Easement interests in

the Properties as identified in the respective Acquisition Maps shall vest in National Grid.

4290186.1







HISCOCK & BARCLAY, LLP

DATED:

4290186.1

March 1, 2012

Mark\R. McNamara |
Emanuela D’ Ambrogio
Stephanie O. Lamarque

Attorneys for Condemnor/Petitioner,
Niagara Mohawk Power Corporation,
d/b/a National Grid

1100 M&T Center

Three Fountain Plaza

Buffalo, New York 14203
Telephone: (716) 566-1300







HISCOCK & BARCLAY,LLP

VERIFICATION

STATE OF NEW YORK )
)} SS:
COUNTY OF ONONDAGA )

John W. Spink, being duly sworn, deposes and says that he is the Vice-President, of Niagara Mohawk
Power Corporation, d/b/a National Grid, Condemnor/Petitioner herein, that deponent has read the foregoing
Petition and knows the contents thereof, that the same is true to deponent’s own knowledge, except as to
those matters therein stated to be alleged upon information and belief, and that as to those matters deponent

believes them to be true.
4 '

JohnW. §
Vice-Pretident

Subscribed and sworn to before me

this 2] dayof _ /Ay rCh 2012,

Q’}a}m G, Q)J‘uj&w

Notary Public

KAREN J. KIRKMAN
Notary Public State of New York
(ualified in Orondaga County
No. 01KI6177388
Comm. Bxp. Nov. 13, 202

4290186.1
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MICHAEL A, SIRAGUSA COUNTY OF ERIE MICHELLE M. PARKER

ErIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
e E Jeremy C, ToTH
OUNTY EXEC
DEPARTMENT[&?EAW SECOND ASSISFANT COUNTY ATTORNEY

April 11,2012
Mr. Robert M. Graber, Clerk
Erie County Legislature
92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Kusior, Maney as PNG of Kusior,
McKayla v. County of Erie and Child
Protective Services of Erie County

Document Received: Notice of Motion with Motion
Name of Claimant: Mandy Kusior, as PNG of McKayla
Kusior

193 Hancock Avenue
Buffalo, New York 14220

Claimant's attorney: Nadeen C. Singh
Law Offices of James Morris
1015 Liberty Building
424 Main Street
Buffalo, New York 14202

Should you have any questions, please call.
Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: / 7\ Lo LAl /C‘MA
Michelle M. Parker
First Assistant County Attorney

MMP/did
Enc.
cc: Michael A. Siragusa, Erie County Attorney

95 FRANKLIN STREET, Room 1634, Burral.o. NEW YORK 14202 — PHONE: (716) 838-2200 - wwW.ERIE.GOV






STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Claim of
MANDY KUSIOR, Individually, and as Parent and
Natural Guardian of MCKAYLA KUSIOR,

NOTICE OF MOTION TO

193 Hancock Avenue,
Buffalo, NY 14220,

Claimant,

VS.

COUNTY OF ERIE
95 Franklin Street
Buffalo, New York 14202

CHILD PROTECTIVE SERVICES OF ERIE

COUNTY
95 Franklin Street
Buffalo, New York 14202

Respondents

SERVE LATE NOTICE OF
CLAIM

Index No.

MOTION MADE BY

DATE, TIME AND PLACE
OF HEARING

SUPPORTING PAPERS

RELIEF SOUGHT AND
GROUNDS THEREFORE

TYPE OF ACTION

ORAL ARGUMENT

LAW OFFICES OF JAMES MORRIS
Attorneys for Claimant

1015 Liberty Building

424 Main Street

Buffalo, New York 14202

To be determined.

Affirmation of Nadeen Singh Esq., Affidavit of
Mandy Kusior, and the proposed Notice of Claim.

Order pursuant to §§50-¢ and 50-I of the General

Municipal Law of the State of New York granting
Claimant leave to serve late Notice of Claim, and
for such other and further relief as the Court may

deem just and proper.

Personal Injury

Requested.






PLEASE TAKE FURTHER NOTICE that answering affidavits, if any, must be served on the

undersigned attorneys at least seven (7) days before the return date of this Motion, pursuant to
CPLR § 2214(b).

DATED: Buffalo, New York
April 2, 2012

e

Nadeen Singh Hsq.
LAW OFFICEP OF JAMES MORRIS
Attorneys for-€laimant

1015 Liberty Building

424 Main Street

Buffalo, New York 14202

Tel: (716) 855-1118

TO:  Michael A. Siragusa, Esq.
Erie County Attorney’s Office
95 Franklin Street, Rm 1634
Buffalo, New York 14202

AFFIRMATION OF SERVICE

Nadeen Singh Esq., affirms under penalty of perjury that he served the within Notice of
Motion by mailing a copy of same to counsel for all parties at the above shown address(es) on the

4t dayof _ Apel ,2012. /C,)
L/
Nodeen &

Nadeen Singl},\%q.







STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Claim of
MANDY KUSIOR, Individually, and as Parent and
Natural Guardian of MCKAYILA KUSIOR, AFFIRMATION

Claimant, Index No.
vS.
COUNTY OF ERIE

CHILD PROTECTIVE SERVICES OF ERIE
COUNTY

Respondents

NADEEN C. SINGH ESQ., affirms the following under penalties of perjury:

1. That I am an attorney at law duly licensed to practice law in the State of
New York, and an attorney for the claimant in the above entitied action, and as such am fully
familiar with the facts and circumstances contained herein.

2. That I make this affirmation in support of Claimant’s Motion for leave to
serve a Late Notice of Claim, as set forth in Exhibit “B,” upon the Child Protective Services of Erie
County pursuant to the requirements of General Municipal Law §50-e(5).

3. That incorporated herein by reference are the particulars of the claim as stated
in the proposed Notice of Claim.

4. That based upon the information available at this time, it appears that the
Claimants have a meritorious claim against the Child Protective Services of Erie County based upon
its negligent control of the Infant Claimant.

3. Upon information and belief, assuming the Infant Claimant was within the

exclusive possession and control of the Child Protective Services of Erie County, the doctrine ofres






ipsa loquitur will apply in this matter. In the James case, the Fourth Department explained the

elements of a res ipsa loquitur claim. See, James v. Wormuth, 2012 NY Slip Op. 02196. [*(1) the

event must be of a kind that ordinarily does not occur in the absence of someone’s negligence; (2)
it must be caused by an agency or instrumentality within the exclusive control of the defendant; and
(3) it must not have been due to any voluntary action or contribution on the part of plaintiff.”]

6. Upon information and belief, the Infant Claimant was taken into the exclusive
control and possession of the Child Protective Services of Erie County on or about April 8, 2011.
At the time when she fractured her skull, she was within the sole possession and control of the Child
Protective Services of Erie County. An Infant child, less than 2 weeks old, suffering a fractured skull
does not ordinarily occur in the absence of negligence, nor could it have been due to the voluntary
action or contribution on the part of the infant.

7. Claimant acknowledges that her claim is approximately 9 months past the
statutory 90 day period but maintains that she should be allowed to still serve the Notice of Claim
based on the merits of her claim and the following arguments. Claimant is within the statutory period
to make this application to serve a late notice of claim.

RESPONDENTS HAD ACTUAL KNOWLEDGE OF THE ESSENTIAL FACTS

8. An employee or agent of the Child Protective Services of Erie County had
knowledge of the essential facts of Claimant’s claim the same day that it happened. Upon
information and belief, an employee of respondent informed Claimant that the infant claimant had
suffered an injury. Infant Claimant was taken to the Women and Children’s Hospital of Buffalo for
treatment of the fractured skull by an employee of respondent.

9. Respondent should be in possession of an incident report as to the fact

surrounding Infant Claimant’s injuries.






10. Thus, respohdent had knowledge of the essential facts of Claimant’s claim
well within ninety (90) days of its occurrence and thus, will not be prejudiced if the Claimant is
permitted to file a Late Notice of Claim.

REASON FOR DELAY

11.  Infant Claimant remained within the sole custody and control of respondent
until March 15, 2012 when she was returned to the Claimant’s custody. During the period that Infant
Claimant was in the custody of respondent, Claimant had no information as to the facts surrounding
Infant Claimant’s injuries, and did not want to jeopardize her chances of having custody of Infant
Claimant returned to her.

12.  Sincereceiving Infant Claimant back into her custody, Claimant has observed
certain changes and other medical conditions of Infant Claimant that has caused her to be concerned.

13.  Claimant has been unable to obtain Infant Claimant’s medical records to
determine whether she suffered any other injuries while in the custody and control of the Child
Protective Services of Erie County.

14.  Claimant retained an attorney to pursue a claim on behalf of herself and
Infant Claimant, as soon as she could.

RESPONDENT BEAR THE BURDEN TO DEMONSTRATE SUBSTANTIAL
PREJUDICE

15.  Respondent has the initial burden to demonstrate that they will suffer

prejudice in their defense of the Claimant’s claim against them. Frazzetta v. Roundout Valley

Cert.S.D., 563 NYS 2d 533 (3® Dept, 1990); Ortega, 561 NYS 2d 304 (2™ Dept, 1990). Mere
unsupported allegations of prejudice are not enough to defeat a claimant’s motion to file a late notice
of claim, nor will the mere passage of time give rise to an automatic presumption of prejudice.

Jenkins, 462 NYS 2d 766 (Court of Claims, 1983). Most importantly, prejudice must be substantial.







+

See Wetzel Services, 616 NYS 2d 832 (4" Dept, 1994) [motion {0 serve late notice of claim granted
when Defendant made no particularized or persuasive showing that the delay caused them substantial
prejudice].

16.  The above mentioned knowledge that Respondent has of the facts of
Claimant’s claim, combined with the availability of witnesses to the circumstances surrounding
Infant Claimant’s injuries, based on its records, constitute sufficient information for Respondent to
defend themselves against Claimant’s claim. Claimant has testified to the names of Cheryl Williams,
a foster parent with whom Infant Claimant stayed, as well as a Shannon, CPS employee who took
Infant Claimant from the custody of Claimant.

17.  Based on the above, Respondent will not be prejudiced if Claimant is

permitted to file a late Notice of Claim, as requested herein. See In the Matter of Anna Darmstedter.

Appellant v. Buffalo Sewer Authority, 467 NYS 2d 460 (4™ Dept, 1983) [Just claim for serious
injury should not be forfeited for failure to give notice where basic purpose of statute is not offended
and where no substantial prejudice exists.]

WHEREFORE, your deponent respectfully requests that this Court grant leave to the
Claimant to file a late Notice of Claim as set forth in Exhibit “B,” and for such other and further

relief which to the Court may seem just and proper.

DATED: Buffalo, New York
April 2, 2012

kl()é[-e-en o
Nadeen Sing Efsq.
LAW OFF%ZS OF JAMES MORRIS
Attorneys j6r Claimant

424 Main Street, Suite 1015
Buffalo, New York 14202







STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Claim of
MANDY KUSIOR, Individually, and as Parent and
Natural Guardian of MCKAYILA KUSIOR, AFFIDAVIT

Claimant, Index No.

VS.

COUNTY OF ERIE
CHILD PROTECTIVE SERVICES OF ERIE
COUNTY

Respondents

STATE OF NEW YORK )
COUNTY OF ERIE ) SS:

MANDY KUSIOR, being duly sworn, deposes and says:

1. That I am the mother of McKayla Kusior whose date of birth is March 28,
2011.

2. I make this affidavit in support of a motion to serve a late notice of claim
against the County of Erie and the Child Protective Services of Erie County.

3. On or around April 8,2011, McKayla was taken into the custody of the Child
Protective Services of Erie County.

4. On or around April 12, 2011, I was informed by an employee of the Child
Protective Services of Erie County that McKayla had suffered an injury. I went to Women and
Children’s Hospital of Buffalo and saw McKayla with bandages around her head. I was told by a
doctor that she had suffered a fractured skull.

5. 1 had not seen McKayla between April 8, 2011 when she was taken from me
until April 12, 2011 when I saw her at the hospital. As far as | am aware, during that period she had

been in the sole custody and control of the Child Protective Services of Erie County.






6. To date I have been unable to determine how McKayla came to suffer the
fractured skull.

7. On March 15, 2012, by an Order of Judge Paul Buchanan, me and my
husband had custody of McKayla returned to us. See a copy of Judge Paul Buchana’s order attached
as Exhibit ‘A.”

g. Since receiving McKayla back into my custody, ] have had cause for concern
as to her medical condition. She is currently scheduled for surgery on April 13,2012 for a hematoma
on her forehead. This hematoma had not"oeen present when Child Protective Services of Erie County
took custody of her. I intend to have her medically examined to determine whether there are any
other conditions requiring medical treatment, and which developed while she was in the custody of
the Child Protective Services of Erie County.

9. As soon as [ received custody of McKayla, I tried contacting an attormey to
pursue a claim against the County of Erie and the Child Protective Services of Erie County. I was
afraid to pursue a claim before I had received custody of McKayla in the event it affected whether
she would ever be returned to my custody.

10.  McKayla has sustained serious and permanent injuries as a result of the
negligent supervision by the Child Protective Services of Erie County.

11.  Twould like to be compensated, on behalf of McKayla, for her injuries

sustained while under the supervision, custody and control of the Child Protective Services of Erie

Mandy'Kusior

Sworn to before me this
24 day of April,

k[QL}LE ¢en g}

Notary Public NADEEN SINGH
Notary Public, State of New York

Qualified in Erie County i
My Commission Expires: ¥ I;;b):G'S
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General Form 15
{Order on Review)

09/1981

At a term of the Family Court of the
State of New York, held in and for the
County of Erie, at Courthouse, One
Niagara Plaza, Buffale, NY 14202, on

February 29, 2012
PRESENT:  Hon. Paul G, Buchanan
In the Matter of File #: 197952
Docket#: NN-05040-11
Layla Naji (DOB: 3/14/2007), NN-12342-11
Children under Eighteen Years of Age . _ _ ORDER ON REVIEW

~#ddlepged 16 be'Neglected by

Mandy Kusior,
Mohammed Naji,
Respondents.

The Matter having been brought before this Court and the following having appeared: Erte County-
DSS, Deborah Randazzo, Caseworker; Ayoka April Tucker. Attorney; Joseph William Stadler, Attorney;
Mandy Kusior, Respondent; Mohammed Naji, Respondent; Eric County Department of Social Services-

Office of Counsel, Daniel Slade, Attorney; Legal Aid Bureau of Buffalo, Attorneys for Children Unit, Marc
Connors, Attomey; and

With consent of all parties and upon the recommendation of the Court Attorney Referee, Donna M.
Castiglione; it is hereby

ORDERED that the above named child is returned {o the custody of the Respondent Mother, Mandy
Kusior and the Respondent Father, Mohammed Naji, upon the following terms and conditions: the Erie
County Department of Social Services shall continue with the supervision of the Respondents and the child
through August 29, 2012; both Respondents shall cooperate with the Erie County Department of Social
Services, Baker Victory Services, and Community Services; the Respondent Mother shall continue with
mental health treatment at Spectrum until successfully discharged; both Respondents shall maintain adequate
income and housing; both Respondents shall maintain health and denta!l insurance coverage for the child and
ensure all medical appointments are kept; and both Ké?sbbndems shallregister Layla for school in September.

fELE;”

ENTERED ENTER

March 15,2012 / j

Frank J. Boccio /@/ M’L
Clerk of Family Court

By: Pashed Martsn, Clerk Hon. Paul G. Buchanan

CC:  Erie County Department of Social Services, Petiioner
Ayoka April Tucker, Esq.
Joseph William Stadler, Esq.
Mandy Kusior, Respondent
Mohammed Naji, Respondent
Erie County Department of Social Services-Office of Counsel Esq., DSS [
Legal Aid Burean of Buffalo, Attorneys for Children Unit, Esq., Attorney for Child

MAR 2 2 2012






STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Claim of

MANDY KUSIOR, Individually, and as Parent and
Natural Guardian of MCKAYLA KUSIOR,

193 Hancock Avenue,

Buffalo, NY 14220.

Claimant PROPOSED
V. NOTICE OF CLAIM
COUNTY OF ERIE
05 Franklin Street
Buffalo, New York 14202

CHILD PROTECTIVE SERVICES OF ERIE COUNTY
95 Franklin Street
Buffalo, New York 14202

Respondents

PLEASE TAKE NOTICE that MANDY KUSIOR, Individually, and as Parent and
Natural Guardian of MCKAYLA KUSIOR, hereby makes a claim against the Child Protective
Services of Erie County and in support thereof the Claimant states:

1. The Claimant is MANDY KUSIOR, Individually, and as Parent and Natural Guardian
of MCKAYLA KUSIOR. The Claimant’s address is 193 Hancock Avenue, Buffalo, NY 14220,

2. The name and address of the attorney for the Claimant is James E. Morris, Esq., 1015
Liberty Building, 42 Main Street, Buffalo, New York 14202.

3. Upon information and belief, the Child Protective Services of Erie County is
responsible for the safety and prevention of abuse or neglect to children, through the provision of
supportive services.

4, The accident which is the subject matter of this claim occurred on or around April






12,2011.

5. The exact place where the claim arose and the injuries and damages sustained is at
this time unknown to claimant.

6. The injuries and damages for which claim hereby is made arose in the following
manner: the Infant Claimant was in the custody and control of the agents, employees and/or officers
of'the Child Protective Services of Erte County when, through their negligence, she suffered injuries,
including a fractured skull.

7. That, upon information and belief, the Child Protective Services of Erie County was
the sole custodian of the infant claimant at the time of her injuries, and were responsible for her
safety and well being. The negligence of the employees, officers and/or employees of the Child
Protective Services of Erie County caused Infant Claimant to sustain severe, serious and permanent
injuries.

8. That the injury sustained by the Infant Claimant known at the present time is that she
suffered a fractured skull.

9. The claim against the Child Protective Services of Erie County is for damages
sustained by the Infant Claimant resulting from serious, severe and permanent personal injuries and
mental and emotional anguish and medical expenses by reason of acts and/or omissions of the Child
Protective Services of Erie County , its agents, servants, employees, and/or representatives, in the
matter set forth herein.

PLEASE TAKE FURTHER NOTICE, that the Claimant respectfully request that this claim
be allowed and paid by the Child Protective Services of Erie County ; and hereby notifies the the
Child Protective Services of Erie County that unless the claim set forth herein is adjusted and paid

within thirty (30) days from the presentation of this claim, it is the Claimant’s intention to commence






an action against the Child Protective Services of Erie County to recover for the personal injuries

and damages sustained by the Claimant, together with the costs and disbursements of such action.

Dated: Buffalo, New York
April 2,2012

Mandy Kusior

TO: Michael A. Siragusa, Esq.
Erie County Attorney’s Office
95 Franklin Street, Rm 1634
Buffalo, New York 14202






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

.
f

COUNTY OF ERIE MICHELLE M. PARKER

FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
CoUNTY EXECUTIVE JerEmy C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

April 18, 2012

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: White, Robin vs. County of Erie
Document Received: Notice of Claim
Name of Claimant: Robin White
1826 Kenmore Avenue, Apt. B
Buffalo, New York 14216
Claimant's attorney: Gary A. Joseph, Esq.

Sarles, Frey & Joseph
5800 Main Street
Williamsville, NY 14221

Should you have any questions, please call.

MMP/dld
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

sy, | Vs Chodi pwﬁ\

Michelle M. Parker
First Assistant County Attorney

Ge: Michael A. Siragusa, Erie County Attorney

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 838-2200 - WWW.ERIE.GOV






STATE OF NEW YORK : THE COUNTY OF ERIE .
SUPREME COURT

ROBIN WHITE
1826 Kenmore Avenue, Apartment B
Buffalo, New York 14216 SUMMONS
Served with Complaint
Plaintiff
ve. ' INDEXNO, Jo/# - oS-
THE COUNTY OF ERIE
95 Franklin Street
Buffalo, New York 14202 FTLED
ENEZJ LIS NTrISsn4s
Defendants ; &xx% ;g?m?%? B
I 12000657

TO THE ABOVE NAMED DEFENDANT(S):

YOU ARE HEREBY SUMMONED AND REQUIRED to serve upon the Plaintiffs
attorney, at the address stated below, a written Answer to the attached Complaint.

If this Summons is served upon you within the State of New York by personal service
you must respond within twenty (20) days after service, not counting the day of service, If
this Summons is not personally delivered to you within the State of New York you must
respond within THIRTY (30) days after service is completed, as provided by law.

If you do not respond to the attached Complaint within the applicable time imitation

stated above a Judgment will be entered against you, by default, for the relief demanded in
the Complaint, without further notice to you.

This action is brought in the The County of Erie because of:
X Plainiiffs residence, or place of business;
@ Defendant’s residence;
o Designation made by Plaintiff.

DATED: February 24 2012

GARY/A. JOSEPH
This paper received at the

Erie County Attorney's Office SARAES R?Y]ff Jct}ngPH

from Zu. Erch " riiey tor Plain
o o (};{d (zeo_on Office, Post Office Address and Telephone
*“f’——ﬂ’ ey oiblprc] 201 - 5800 Main Street

et 43¢ 6¥pm. Williamsville, New York 14221
/9}%27‘“ 1. ooy (716) 626-5200

Assistanf County Attordey






STATE OF NEW YORK
SUPREME COURT : THE COUNTY OF ERIE

ROBIN WHITE
COMPLAINT
Plaintiff
va. INDEX NO. )0/ 053
THE COUNTY OF ERIE
Defendants

Plaintiff alleges upon information and belief as follows: ‘

FIRST: That on February 25, 2011 at approximately 2:00 P.M., the
Plaintiff, Robin White, entered an elevator located on the first floor of the Edward
A. Rath County Office Building, 95 Franklin Street, Buffalo, New York 14202, with
the intention of traveling from the first floor up to the third floor where she was
going to apply for food stamps through the The County of Erie Department of Social
Services.

SECOND: The elevator the Plaintiff entered was the southern most of
three elevators located on the first floor of the Edward A. Rath County Office
Building', south of a ceiling sign entitled “The County of Erie Works Center” and
west of the building entrance entitled “The County of Erie Department of Social
Services, 158 Pearl Street”. The specific elevator the Plaintiff entered is depicted
with an “X” on each of the photographs attached hereto as Exhibit “A” and made a
part hereof.

THIRD: After entering the subject elevator, the Plaintiff rode the

elevator up to the third floor as intended. Once the elevator reached the third floor,






the elevator doors opened. At that time, the elevator floor was positioned
approximately 3-4 inches below the floor level of the third floor of said building.

FOURTH: As the Plaintiff exited the elevator in an easterly direction, her
left foot caught on the rise between the floor level and the elevator floor causing the
Plaintiff to trip and fall forward out of the elevator and onto the third floor.

FIFTH: As a result of said fall, Robin White suffered multiple serious
injuries including, but not limited to injuries to her right knee, left knee, low back,
neck, right shoulder and left shoulder all of which have left her with permanent
injuries, the extent of which are still to be determined

SIXTH: At the time of this incident, the Defendant, The County of Erie,
was the owner and operator of the Edward A. Rath County Office Building and as
such, was responsible for operating, maintaining, inspecting, and repairing said
building including, but not limited to the subject elevator.

SEVENTH: The incident described above was caused by and through the
negligence of the Defendant, The County of Erie, its agents, servants and/or
employees in that the Defendant, The County of Erie, did not take all adequate and
necessary steps to provide for the safety of the Plaintiff That specifically, the
Defendant, The County of Erie, its agents, servants and/or employees negligently
operated, inspected, repaired and/or maintained the elevator the Plaintiff was
exiting at the time of this incident; negligently allowed said elevator to function in a
way that was not fit for the purpose it was intended for; pegligently allowed a

dangerous condition to exist with regard to said elevator knowing that individuals






such as the Plaintiff would be exiting the elevator; failed to use all reasonable care
to protect individuals known to use said elevator; failed to properly care for,
maintain, repair, and inspect said elevator described above so as to make the same
safe for travel; failed to properly inspect said elevator; failed to properly maintain
said elevator; failed to properly repair said elevator; encouraged individuals such as
the Plaintiff to use said elevator knowing that a dangerous condition existed
thereon: failed to take any and all steps necessary to recﬁfy the dangerous and
unsafe condition which existed with regard to the elevator and which caused the
Plaintiff to fall, which condition had existed for a considerable length of time prior
to the date of this incident and/or which had been made known to the Defendant,
The County of Erie, its agents, servants and/or employees; failed to warn the
Plaintiff of the dangerous and hazardous condition that existed with regard to the
said elevator; and otherwise failed to act in a manner so as to safeguard the
Plaintiff.

EIGHTH: That the Plaintiff has treated with and continues to treat with
her doctors, has incurre_d and continues to incur various medical bills and has been
and continues to be unable to work as a result of this incident.

NINTH: That the Plaintiff, Robin White, hereby makes claim for general
and special damages against the Defendant, The County of Erie, for her personal
injuries, permanency, pain and suffering, medical expenses and lost wages that
have been incurred in the past and that will be incurred in the future in an amount

that exceeds the jurisdictional limits of any inferior court.






TENTH: That this incident is exempt from the provisions of Section 1601
of the Civil Practice Law and Rules pursuant to the provisions of Section 1602 of the
Civil Practice Law and Rules,

ELEVENTH: That a Notice of Claim was duly served upon the
Defendant as required by the New York State L.aw within 90 days of this incident
and more than 30 have passed since that service and that this claim has not yet
been adjusted.

WHEREFORE, the Plaintiff, Robin White, demands judgment against the
Defendant named herein in a sum that exceeds the jurisdiction of any inferior court

plus the costs and disbursements of this action.

o

SABYES, FREY & JOSEPH
Attorney for Plaintiff

Officef Post Officg Address and Telephone
¥ Main Street
iamsyille, New York 14221
(716) 626-5200






STATE OF NEW YORK )
THE COUNTY OF ERIE ) ss:
CITY OF BUFFALO )
I, ROBIN WHITE, being duly sworn, depose and say:

1. That I am the Plaintiff above named.

2. That I have read the foregoing Summons and Complaint agamst The
County of Erie and know its contents.

3. That the same is true to my own knowledge except as to those matters

herein stated to be upon information and belief, and then as to those
matters I believe it to be true.

Kobo WL 1

ROBIN WHITE
Sworn to before me this
" day of February, 2012
(A2
NOTARY PUBLIC
LORI MINARD

Yok
weorary Putl In the Stawe of New
w?uah?ied in Eria COUn‘Y _{ a-f
wcmmmapm L{
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MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE MICHELLE M. PARKER

FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ

COUNTY EXECUTIVE
JEREMY C. TOTH

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

April 18,2012

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: Maciag, Sophie v. County of Erie
Document Received: Notice of Claim
Name of Claimant: Sophie A. Maciag
1320 Southwestern Boulevard
West Seneca, New York 14224
Claimant’s attorney: David P. Feldman, Esq.

69 Delaware Avenue, Suite 711
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

mm@

Mlchelle M. Parker

MMP/dld
Enc.
ge: Michael A. Siragusa, Erie County Attorney

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 858-2200 — WWW. ERIE.GOV






STATE OF NEW YORK : COUNTY OF ERIE

In The Matter of SOPHIE A. MACIAG,

Claimant, NOTICE OF CLAIM

-against-

COUNTY OF ERIE, NEW YORK

TO THE COUNTY OF ERIE, STATE OF NEW YORK:

PLEASE TAKE NOTICE, SOPHIE A, MACIAG claimant herein hereby make claim

and demand against the County of Erie as follows:

B

b2

Name and post office address of the claimant is Sophie A. Maciag. 1320
Southwestern Boulevard, West Seneca New York 14224;

Attorney for Claimant is David P. Feldman, Esq.. 69 Delaware Ave., Suite 600,
Buffalo. New York;

The claim of Sophia A. Maciag is for personal injury sustained by said claimant
by the negligence of the County of Erie as hercin alter said forth;

Time when said claim arose and the time injuries herein alter alleged were
sustained was January 24, 2012 at approximately 1:00 p.m. Particular place of the
occurrence of said injury resulting in the claim hereby made was in the parking lot
of 1320 Southwestern Boulevard, West Seneca New York;

At the time and place of aforesaid claimant was a recipient of services by the
Department Senior Services of the County of Erie. On that occasion, the said

Department of Senior Services had undertaken to provide transportation for the






elderly including this claimant. Claimant was in the process of boarding a bus
operated by agents of said Department of Erie County when she slipped upon the
boarding step of said bus causing her to fall and strike said step sustaining serious
tmjuries;

6. Said injuries so sustained by the claimant were caused as a result negligence of the
Defendant. Senior Services Department, its agents servants and employees in

' maintaining the steps on the entrance to its’ bus in a slippery and dangerous

condition as a result of which Claimant suffered injury.

7. By reason of the negligence of the agency of said County as aforesaid Claimant
sutfered sertous and disfiguring wounds of her leg necessitating surgical

intervention including plastic surgery to rectify scarring on said leg.

WHEREFORE, Claimant requests that said County of Erie honor and pay the Claim of

SOPHIE A. MACIAG.

DATED: Butfalo, New York

Attegney for Claimant

69 Delaware Avenue, Suite 600
Bufftalo, New York 14202

Tel: (716) 845-5300

Fax: (716) 852-6784






VERIFICATION

SOPHIE A. MACIAG, being duly sworn, deposes and says: that deponent is the
Plaintiff, in the within action; that deponent has read the foregoing Notice of Claim and
knows the contents thereof; that the same is true to deponent’s own knowledge, except as
to the matters therein stated to be alleged on information and belief, and that as to those
matters deponent believes it to be true.

Soplife A. Maciag

Sworn to before me this

DAVID P FELDMAN
Notary Fubiic, St of Mew York
Qualified in Erie Coyaly,
My Commission Expires 3






COUNTY OF ERIE

MICHAEL A. SIRAGUSA MICHELLE M. PARKER

ERIE COUNTY ATTORNEY MARK C. POLONCARZ, FIRST ASSISTANT COUNTY ATTORNEY

CoOUNTY EXECUTIVE
JEREMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY
DEPARTMENT OF LAW
April 18, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, regarding notification
of lawsuits and claims filed against the County of Erie, enclosed please find a copy of the following:

File Name: Johnson-Schmitt, Gloria, Youngs, Cara
& Youngs, Cameron v. Erie County
Sheriff's Department, et al.

Document Received: Summons and Complaint

Name of Claimant: Gloria Johnson-Schmitt
Cara Youngs and
Cameron Youngs

Claimant's attorney: David J. Seeger, P.C.

69 Delaware Avenue, Suite 1100
Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

Mlchetle Parker
MMP/dld
Enc.
(o Michael A. Siragusa, Erie County Attorney

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 838-2200 - WWW . ERIE.GOV
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AO 440 (Rev. 12/09) Summons in 2 Civil Action

UNITED STATES DISTRICT COURT

for the
WESTERN DISTRICT OF NEW YORK
GLORIA JOHNSON-SCHMITT, CARA YOUNGS
and CAMERON YOUNGS

)
Plaintt )
aintiff
) . - -
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

GLORIA JOHNSON-SCHMITT,
CARA YOUNGS and CAMERON YOUNGS.

Plaintiffs,
-against- COMPLAINT
CAROLYN A. ROBINSON, Individually ﬁ_ & QJ‘ y
and as Dog Control Officer of the Town of
Concord; Civil Action No.

ERIE COUNTY SHERIFF’'S DEPARTMENT;
COUNTY OF ERIE, NEW YORK;

JOHN DOE NOQ. 1, being a certain Deputy
Erie County Sheriff whose name is
Presently unknown to Plaintiff;

JOHN DOE NO. 2, being a certain Deputy
Erie County Sheriff whose name is

Presently unknown to Plaintiff, s

THE SOCIETY FOR THE PREVENTION OF Mg&wcma
CRUELTY TO ANIMALS, serving Erie County; ' HRYORK
LINDSEY M. STYBORSKI, Individually MAR 3 4 2012

and as a Peace Officer and as Special Agent

in the Law Enforcement Division of the a8y /}Z.

Society For Prevention of Cruelty to Animals
Serving Erie County,

Defendants.

Plaintiff, by her attorney, DAVID J. SEEGER, ESQ., states as and for her
Complaint:

1. This is an action brought under 42 U.S.C. §1983 for damages and other
relief arising‘from the deliberate, arbitrary and discriminatory acts of the Defendants that
have deprived Plaintiffs of their rights to Due Process and Equal Protection of the Laws
under the Fourteenth Amendment to the United States Constitution, and of their right to

be free from unreasonable search and seizure pursuant to the Fourth and Fourteenth



Amendments to the United States Constitution.
JURISDICTION AND VENUE

2, The jurisdiction of this Court is invoked pursuant to 42 U.S.C. §§1331 and
1343(a)(4), conferring original jurisdiction upon this Court of any civil action to recover
damages or to secure equitable relief under any Act of Congress providing for the
protection of civil rights and 28 U.S.C. §§2201 & 2202 (authorizing declaratory and
injunctive relief).

3. Venue of this action lies in the United States District Court for the Western
District of New York, pursuant to 28 U.S.C. §1391(b), because it is the judicial district

where the claims arose and where the parties reside.

FACTS
4. Plaintiff Gloria Johnson is a citizen of the United States and a resident of
the County of Erie, State of New York.
5. Plaintiff Johnson, at the times relevant hereto, owned certain real property

commonly known as 9366 Cattaraugus Street in the Town of Concord, County of Erie.

6. Said property was and is principally improved by a single-family dwelling.
Plaintiff Johnson and her children lived in said single-family dwelling at the aforesaid
premises.

7. Plaintiff Cameron Youngs is a son of Plaintiff Johnson, and at all times
relevant hereto, resided in Plaintiff Johnson’'s household at 9366 Cattaraugus Street.

8. Plaintiff Cameron Youngs is a citizen of the United States and, at the time
of the entry, search and seizure described infra, he had attained the age of majority.

9. Plaintiff Cara Youngs is a citizen of the United States, a resident of the



County of Erie, and at all times relevant hereto, resided in Plaintiff Johnson’s household
on the premises commonly known as 9366 Cattaraugus Street.
Robinson’s First House Search

10.  Defendant Robinson, as the appointed Dog Control Officer ("DCO") of the
Town of Concord, had various duties, primarily for the purpose of enforcing the dog
licensing provisions of Article 1 of the New York Ag & Markets Law.

11.  Generally, the statute requires that the owner of any dog reaching the age
of 4 months immediately apply for a dog license. Such licenses have a duration of
approximately one year, and must be renewed so that for each dog a license is
continually in effect. An application for a license requires, with some exceptions, that a
rabies certificate be presented as proof that the dog is vaccinated for rabies throughout
the licensing period. Applications for a dog !icen.se are made to, and the dog license
itself is issued by, the Clerk of the Town (or certain other municipalities) in which the
dog is harbored. See, generally, New York Ag & Markets Law §109 subd. 1.

12.  Ag & Markets Law §109 includes the following provisicn:

No license shall be required for any dog which is under the
age of 4 months and which is not at large.

13. DCOs have certain powers conferred by statute, among them being the
power to issue an appearance ticket pursuant to §150.20 of the New York Criminal
Procedure Law, to serve a summons and to serve and execute any other order or
process in the execution of the provisions of New York Ag & Markets LLaw Article 1. In
addition, a DCO may serve any process, including an appearance ticket, uniform
appearance ticket and a uniform appearance ticket and simplified information, related to

any criminal or civil proceeding undertaken in accordance with the provisions of New
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York Ag & Markets Law Article 1 and any local law or ordinance promulgated pursuant
thereto.

14. A DCO is empowered to, infer alia, seize stray dogs and unlicensed dogs.
When a DCO seizes a stray dog, a five day redemption period commences, during
which the owner may retrieve her dog upon paying impoundment fees and submitting
proof that a dog license for the dog is in force.

15. When the DCO seizes an identified dog, the DCO must notify the owner of
record personally or by certified mail, return receipt requested, of the facts of seizure
and the procedure for redemption. Depending on the method of notice, a redemption
period of either 7 or 9 days commences from notification.

16.  The New York State Department of Agriculiure and Markets has
prescribed a form, identified as DL-18, which, in §8, prescribes the form of a
“Notification of Seizure.” A copy is annexed hereto and made a part hereof as Exhibit
A

17.  New York Ag & Markets Law §108 subds. 15 & 16, define the terms
“Owner” and “Owner of Record.” When a DCO seizes an unlicensed dog, the “owner of
record” is the “owner” as defined in the statute, which means any person who harbors or
keeps any dog.

18.  Under the statutory scheme, when an unlicensed dog is seized from
premises on which a person is harboring or keeping the dog, that person is deemed to
be the owner and the owner of record and is entitled to notification of seizure.

19.  If a dog goes unredeemed at the expiration of the appropriate redemption

period, the owner is deemed as having forfeited title to the dog. in that event, the dog is



made available for adoption (as defined in the statute) or euthanization.

20.  Under New York Ag & Markets Law §118, a failure to license any dog, and
certain other transgressions, is a violation punishable either under the New York Penai
Law or by an action to recover a civil penalty. In the case of the former, the statute
| prescribes minimum fines and, in the event of a second and/or subsequent violation
within a period of five years, imprisonment for not more than fifteen days; if prosecuted
in an action to recover a civil penalty, minimum penalties range from $25 to $100.

21.  Atno point in time was Defendant Robinson a Peace Officer as defined in
the New York Criminal Procedure Law; Dog Control Officers from most municipalities,
including the Town of Concord, are not Peace Officers defined in the statute.

22. DCOs have no power to arrest.

23.  Plaintiff Johnson’s family is a large one.

24.  For the benefit of her family, Plaintiff Johnson has several dogs that
constitute family pets.

25.  Several of the dogs harbored and kept at Plaintiff Johnson's residence are
unspayed and periodically have litters.

26.  When that happens, Plaintiff Johnson either gives or sells the puppies.

27.  Unless and until the puppies have attained the age of 4 months, Plaintiff
Johnson does not apply for, or obtain, dog licenses for them; nor is she required to by
law.

28. Sometimes Plaintiff Johnson will obtain dogs from out of state, generally
through a gift or adoption, and bring them to her residence where they are harbored and

kept.



29. Upon information and belief, for such dogs, a 30 day exemption from the
identification and licensing provisions of Article 1 of the New York Ag & Market Law
exists.

30. Defendant Robinson has served as Town of Concord DCO since in or
about the year 2000.

31.  Over the years, Robinson has developed a strong personal dislike toward
Plaintiff Johnson. For reasons unknown to Plaintiffs, Robinson is averse to Plaintiff
Johnson breeding and selling puppies, even though, given the relative infrequency of
the litters, and the number of dogs kept and harbored on the Johnson premises, there
was no violation of law in such.

32. Plaintiffs’ dogs are kept confined to house, or outdoor pens, or are walked
on leash.

33.  There is no history of any dogs from the Johnson premises roaming off the
premises and onto other persons’ private property or onto streets and other public
places. From time fo time over the years some of the dogs harbored and kept at
Plaintiffs’ residence required licenses, but were aitogether licensed or had expired
licenses. Given that DCO Robinson’s duties included bringing persons into compliance
with dog licensing requirements, and also given Plaintiffs’ general willingness to be in
compliance, there were ways for DCO Robinson to discharge her duties with respect to
Plaintiffs that minimized the invasion of Plaintiffs’ privacy and were constitutionally
permissible.

34,  Defendant Robinson, however, opted to choose constitutionally

impermissible methods. In or about the month of July, 2008, while Plaintiff Johnson



was at home, DCO Robinson, without Plaintiffs’ consent or invitation, entered the
Johnson residence, opening and entering through a door on the exterior of the house
into a breezeway, and thence opening and entering the house through an interior door,
walking into the kitchen.

35. Plaintiff Johnson encountered her and instructed her to go and to never
enter the house unless pursuant to a lawful warrant.

36. Defendant Robinsen had no warrant permitting such entry.

37. This warrantless entry was part of a series of Robinson’s efforts to cause
legal troubles for Plaintiff Johnson. For example, Robinson developed a friendship with
Plaintiff Johnson’s sister, one Judy Keefe. Ms. Keefe, who is estranged from Plaintiff
Johnson, has engaged in a pattern of making numerous, wholly meritless, complaints of
neglect against Plaintiff Johnson to the New York State Department of Social Services
Child Protective Services.

38. Upon information and belief, Defendant Robinson joined Keefe's
campaign, and made similar meritless accusations of child neglect against Plaintiff
Johnson to Child Protective Services.

39.  Over the years, such complaints mounted to well over 200.

40. Child Protective Services investigated each and every complaint and
determined every single one to be “unfounded.”

The lllegal Search Of November 2, 2009

41.  On or about November 1, 2009, without invitation or consent of Plaintiff

Johnson or any occupant of the Johnson premises, Defendant Robinson again entered

the Johnson residence, entering through an exterior door info a breezeway and thence



through a closed door into the kitchen of the residence.

42.  Plaintiff Johnson instructed Robinson to leave and to stay off her premises
altogether and not to enter the house unless pursuant to a valid search warrant.

43, Defendant Robinson had no warrant, on that date or on any other date,
permitting her to enter onto Plaintiff Johnson's real property generally, or into her house
specifically.

The Seizure Of December 2, 2009

44.  Plaintiff Johnson, following the aforesaid illegal entries, and perceiving
Defendant Robinson as determined to deprive Plaintiff Johnson of her rights of animal
ownership, and the right to sell puppies, entered into a certain agreement with one
Jamie Dispenza and his wife.

45.  The Dispenzas agreed to harbor 7 saleable puppies that were the property
of Plaintiff Johnson. Of the 7 puppies, one was a Chihuahua named “Dewey.” Plaintiff
Johnson had informed the Dispenzas of her intent to give Dewey to the Dispenza
children, who were very fond of the animal, as a Christmas gift.

46. On December 2, 2008, accompanied by unknown Erie County Sheriff's
Deputies and other persons, Robinson entered the Dispenza residence and took 19
dogs, of which 15 were puppies, including the 7 puppies Plaintiff Johnson owned.

47.  Upon information and belief, Robinson transported 16 of them, including
Plaintiff Johnson’s 7 puppies, to Defendant SPCA that day.

48. No charges of animal cruelty or any other legal violation were brought
against any member of the Dispenza family, or against Plaintiff Johnson, with respect to

the dogs Robinson seized on December 2, 2008,



49.  Of the six puppies and one dog Robinson seized on that date, comprising
the 7 that belonged to Plaintiff Johnson, three were approximately 3 ¥z to 4 months of
age, two were 7-8 weeks old, one was approximately 5 weeks old, and the other
approximately 2 years old. It was evident to Robinson and any other reasonable person
that three of the dogs clearly required no dog license, and that an additional three were
on the verge of requiring a dog license.

50. Defendants Robinson and SPCA disposed of Plaintiff's 7 puppies, though
their disposition is unknown to Plaintiff Johnson.

51. Upon information and belief, ali 7 puppies were sold, for a collective price
of several thousand dollars, all of which was retained by Defendants Robinson and/or
SPCA.

The January 13, 2010 Search And Seizure

52.  Atthe time of the January 13, 2010 entry, search and seizure described
infra, Plaintiff Cara Youngs had not attained the age of majority; since that date, she has
attained the age of majority.

53.  On the morning of January 13, 2010 five persons, all acting under the
color of law, entered onto Plaintiff Johnson's real property at 9366 Cattaraugus Street in
the Town of Concord, County of Erie, State of New York.

54.  The five persons drove onto the property in three or more motor vehicles,
parked them, examined parts of the premises not visible from the public highway, and
then entered the single-family residence which Plaintiff Johnson owned and at which
she resided with her family, photographed the interior of the premises, and seized 16

animals, 15 of which were dogs and 1 of which was a horse.



55.  One of these individuals was Defendant Carolyn Robinson, the Dog
Control Officer of the Town of Concord, Erie County, New York.

56. Robinson was the Dog Control Officer ("DCO”) for the Town of Concord
appointed by the Town Board of the Town of Concord for the purpose of enforcing
Article 1 of the Agriculture & Markets (“Ag & Markets”) Law of the State of New York,
and was acting as such throughout the events complained of below.

57. Robinson was the only person who made and implemented policy for the
purpose of enforcing Article 1 of the Ag & Markets Law within the Town of Concord.

58. Defendant Lindsey M. Styborski was a second participant.

59.  Styborski, upon information and belief, was a “Peace Officer” designated
under §2.10 subd. 7-a and, upon information and belief, was acting pursuant to her
“special duties” within the meaning of said statute.

80. At the times relevant hereto, she bore the powers set forth in New York
Criminal Procedure Law §2.20 and New York Ag & Markets Law §371,

61.  Styborski was an employee of the Society for the Prevention of Cruelty to
Animals Serving Erie County. Upon information and belief, by job title, licensing,
appointment and/or training, she was a “Peace Officer” whose special duties entailed
enforcement of the laws of the State of New York pertaining to the prevention of cruelty
io animals, including the provisions of Article 26 of the New York Ag & Markets Law.

62. Defendant Aaron Kandefer was a third participant.

63. Kandefer, upon information and belief, was a “Peace Officer’ designated
under §2.10 subd. 7-a and, upon information and belief, was acting pursuant to his

“special duties” within the meaning of said statute.
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64. At the times relevant hereto, he bore the powers set forth in New York
Criminal Procedure Law §2.20 and New York Ag & Markets Law §371.

65. Kandefer was an employee of the Society for the Prevention of Cruelty to
Animals Serving Erie County. Upon information and belief, by job title, licensing,
appointment and/or training, he was a “Peace Officer” whose special duties entailed
enforcement of the laws of the State of New York pertaining to the prevention of cruelty
to animals, including the provisions of Article 26 of the New York Ag & Markets Law.

66. Throughout the aforesaid entry, search and seizure, Defendants Styborski
and Kandefer wore jackets which, in very large letters, identified themselves as “Special
Agent.”

67. Defendant John Doe #1, believed to bear the last name "Houck,” was a
fourth participant in the aforesaid entry, search and seizure.

68. Defendant John Doe #1 was a Deputy Sheriff employed by the Erie
County Sheriff and the County of Erie.

69. Said John Doe #1, upon information and belief, was acting throughout the
aforesaid entry, search and seizure in his capacity as a Deputy Sheriff with the powers
of a “Peace Officer” as defined in §§2.10 & 2.20 of Article 2 of the Criminal Procedure
Law of the State of New York, including the powers to arrest, administer physical force
and deadly physical force for the purpose of effectuating arrests, and to search and
seize private property to the extent constitutionally permissible.

70. Defendant John Doe #2, believed to bear the last name “Ulinger,” was a
fifth participant in the aforesaid entry, search and seizure.

71.  Defendant John Doe #2 was a Deputy Sheriff employed by the Erie
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County Sheriff and the County of Erie.

72. Said John Doe #2, upon information and belief, was acting throughout the
aforesaid entry, search and seizure in his capacity as a Deputy Sheriff with the powers
of a "Peace Officer” as defined in §§2.10 & 2.20 of Article 2 of the Criminal Procedure
Law of the State of New York, including the powers to arrest, administer physical force
and deadly physical force for the purpose of effectuating arrests, and to search and
seize private property to the extent constitutionally permissible.

73. Defendant Society for the Prevention of Cruelty to Animals Serving Erie
County is, upon information and belief, a domestic not-for-profit corporation.

74.  Defendants Styborski and Kandefer, at the time of the aforesaid entry,
search and seizure, were acting as its agents and officers.

75.  Defendant County of Erie is a municipal corporation chartered pursuant to
authority granted by an act of the Legislature of the State of New York.

76. At sometime after 9:50 a.m., and before 11:00 a.m., on January 13, 2010,
the non-corporate Defendants entered onto the premises commonly known as 9366
Cattaraugus Street, hereafter referred to as the “Johnson premises.”

77.  Plaintiff Johnson was running errands. The other household members,
i.e., her children, were at work or at school. The Johnson residence, during that brief
period of time, was unoccupied.

78.  When Plaintiff Johnson’s son William arrived home at approximately 11:00
a.m., he observed Defendants’ vehicles parked in the driveway and the non-corporate
Defendants in the Johnson residence itself.

79. Defendants, at said date and time, and at any other date or time before or

12



since, lacked a warrant permitting them to arrest Plaintiffs, or to arrest any other
member of Plaintiffs’ household, or to search the Johnson premises generally or any
part of the Johnson residence in particular.

80. To enter the premises, the non-corporate Defendants opened an exterior
door, walked through a breezeway and then opened an interior door providing access to
the kitchen.

81.  Atno point in time did Plaintiffs or any member of their household or any
other authorized person consent to the non-corporate Defendants entry onto the
premises, search of the Johnson residence, or the subsequent seizure of animals.

82. Defendant Robinson took photographs of the interior of the Johnson
residence.

83.  Plaintiff Johnson’s son William asked the non-corporate Defendants if any
of them had a search warrant allowing entry into the residence; he received no
response.

84. He then instructed the non-corporate Defendants that, pursuant to the
instruction of Plaintiff Johnson that he received telephonically, the non-corporate
Defendants were to immediately get out of the house unless they had a search warrant
permitting such entry.

85. Said Defendants then exited the dwelling, but stayed on the Johnson
premises, going in and out of the various outbuildings and inspecting the exterior
premises.

86. Plaintiff Cara Youngs arrived at the Johnson premises at approximately

12:30 p.m., and was instructed to identify herself or be confined to the police car.
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87. Plaintiffs Johnson and Cameron Youngs arrived home at approximately
1:15 p.m.

88.  Plaintiff Johnson proceeded into the Johnson residence. The twé SPCA
“special agents” and Defendants John Doe #1 and John Doe #2 followed her into the
residence, uninvited and without her consent.

89. One of the John Doe Defendants instructed Plaintiff Johnson to behave
and cooperate or face arrest; the other John Doe Defendant did not speak, but he
observed, heard and condoned the instructions and threat of Defendant John Doe #1.

90. Defendant Styborski instructed Defendant Kandefer to collect various
animal crates and bring them inside the Johnson residence.

91.  The non-corporate Defendants collected and crated 15 dogs, most of
them from within the Johnson residence, piaced them in the Defendant SPCA vehicle,
and removed them from the premises. Of the 15 dogs that were seized, two (Sasha
and Sir D.0.G.) were owned by Plaintiff Cara Youngs, one (Smokey) was owned'by
Plaintiff Cameron Youngs, and the balance were owned by Plaintiff Johnson.

92.  After Defendants seized the animals and removed them from the
premises, Defendants Styborski and Kandefer returned that afternoon and removed a
horse named Topaz which belonged fo Plaintiff Johnson.

93. Defendants have not returned any of the 16 seized animals to Plaintiffs, or
to any member of Plaintiffs’ household, or to the Johnson premises.

Criminal Prosecutions And Their Termination In Favor Of Plaintiffs

94. The Defendants commenced, or caused to be commenced, criminal

prosecutions against the three Plaintiffs.

14



95.  As to Plaintiff Cameron Youngs, Defendant Styborski swore a complaint
accusing him of having violated §353 of the New York Ag & Markets Law, which is a
Class A Misdemeanor.

96. Specifically, the complaint and supporting deposition accused Mr. Youngs
of cruelty to a certain dog named Smokey.

97. Smokey had a dog license as required by §109 of the New York Ag &
Markets Law. Smokey was black and of a mixed, predominantly Chow-Chow, breed.

98. Plaintiff Cameron Youngs had obtained a license for Smokey on or about
November 13, 2009.

99.  On the day that Mr. Youngs obtained the license, he had brought Smokey
to the Pioneer Paws Veterinary Clinic on Olean Road in the hamlet of Chaffee for
vaccinations and an examination.

100. Smokey received his vaccinations . His examination showed Smaokey
was, overall, in very good health.

101. | When the SPCA Defendants seized Smokey, and had him examined by a
veterinarian who furnished a supporting deposition in support of the misdemeanor
animal cruelty charge against Mr. Youngs, her examination concluded Smokey had a
whip worm infestation that caused severe diarrhea, coupled with dry, flaky skin and a
yeast ear infection.

102. On or about July 14, 2010 in the Town Court of the Town of Concord,
upon motion of the Erie County District Attorney, the aforesaid criminal charge against
Plaintiff Cameron Youngs was adjourned in contemplation of dismissal.

103. Upon information and belief, said charge was dismissed, with prejudice,
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on or about September 8, 2010.

104. Pursuant to New York Penal Law §160.50, the dismissal rendered the
charge against Mr. Youngs a nullity.

105. At the time of the July 14, 2010 adjournment, upon information and belief,
Plaintiff Cameron Youngs agreed to convey his right, title and interest in and to Smokey
over to Defendant SPCA.

106. As to Plaintiff Cara Youngs, Defendant Styborski swore a complaint
accusing her of two counts of having violated §353 of the New York Ag & Markets Law,
which is a Class A Misdemeanor.

107. Specifically, the complaints and supporting depositions accused Ms.
Youngs of cruelty to two dogs, one named Sasha and the other named Sir D.O.G.

108. Four days before they were seized, Ms. Youngs had obtained rabies
vaccinations from a veterinarian for her three dogs, including Sasha and Sir D.O.G.

109. On January 13, 2010, the day they were seized, Ms. Youngs did not have
a dog license under New York Ag & Markets Law §109 for them; she purchased dog
licenses for them on January 14, 2010,

110. For Sasha, a five year old “Yorkie,” the medical conditions alleged to
constitute cruelty were “dry, itchy, flaky skin,” “muitiple live fleas,” and “moderate dental
tarter.”

111. The second count against Plaintiff Cara Youngs alleged simitar medical
conditions with respect to Sir D.O.G., a 2 year old “Yorkie."

112. On or about July 14, 2010 in the Town Court of the Town of Concord,

upon motion of the Erie County District Attormey, the aforesaid criminal charges against
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Plaintiff Cara Youngs were adjourned in contemplation of dismissal.

113. Upon information and belief, said charges were dismissed, with prejudice,
on or about September 8, 2010.

114. Pursuant to New York Penal Law §160.50, the dismissal rendered the
charge against Ms. Youngs a nullity.

115. At the time of the July 14, 2010 adjournment, upon information and belief,
Plaintiff Cara Youngs agreed to convey her right, title and interest in and to Sasha and
Sir D.O.G. over to Defendant SPCA.

116. As to Plaintiff Gloria Johnson, Defendant Styborski swore complaints
accusing her of 7 counts of having violated §353 of the New York Ag & Markets Law,
which is a Class A Misdemeanor. |

117. Specifically, the complaints énd supporting depositions accused Johnson
of cruelty to 6 dogs and 1 horse.

118. The animais which form the basis of the cruelty charges were 1) a tan
chihuahua named Princess, weighing 2 Ibs. and approximately 3 years of age, 2)a$5
year old white chihuahua dog (described as “tan” in SPCA's "receipt”) named Stewart,
3) an adult tan chihuahua named Winky, 4) a white maltese dog approximately 6 years
old named Fancy, 5) a brown and tan chihuahua approximately 6 months old, and
weighing 4 Ibs., named Sally, 6) an adult poodle named Toola (identified by Defendant
SPCA as “Lila") and 7) a horse named Topaz.

119. Plaintiff Johnson acquired Princess, Stewart, Winky and Toola on

December 20, 2009, 24 days beforehand, and Plaintiff Johnson had yet to obtain dog

licenses for them.
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120. Plaintiff Johnson renewed the dog license for Fancy on January 15, 2010.

121. On or about January 15, 2010, Plaintiff Johnson went to the Concord
Town Clerk’s Office and spoke with the Deputy Town Clerk concerning obtaining dog
licenses for any seized dogs she owned that remained unlicensed, i.e., Blue, Sally, Lillie
and Tito.

122. The Deputy Town Clerk advised Plaintiff Johnson that she had spoken to
Defendant Robinson as to which, if any, of these animals would be released to Plaintiff
Johnson upon obtaining dog licenses, and that Robinson had informed her that all of
them were being retained by the SPCA pending an “investigation,” irrespective of
whether Plaintiff Johnson obtained dog licenses for them.

123.  On or about July 14, 2010, all counts against Plaintiff Johnson were
adjourned, in contemplation of dismissal.

124. Upon information and belief, all said charges were dismissed, with
prejudice, on or about September 8, 2010.

125. Pursuant to New York Penal Law §160.50, the dismissals rendered each
and every charge against Plaintiff Johnson a nullity.

126. At the time of the July 14, 2010 adjournment, upon information and belief,
Plaintiff Johnson agreed to convey her right, title and interest in and to Princess,
Stewart, Winky, Sally, Toola, Fancy and Topaz over to Defendant SPCA.

127. Defendant Styborski, on January 13, 2010, told Plaintiff Johnson that she
was having the 15 seized animals taken to the SPCA for veterinary checkups.

128. Upon information and belief, veterinary examinations were performed on 6

dogs which Defendants seized on January 13, 2010, which Plaintiff Johnson owned,
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identified as Blue, Lillie, a 9 week old puppy named Dawn, two other puppies from the
same litter as Dawn, and Tito. Upon information and belief, upon conducting said
veterinary examinations, Defendants determined no reasonable cause existed justifying
any criminal charges, including animal cruelty charges, against Plaintiffs with respect to
said 6 dogs.

129. Upon information and belief, Defendant seized four additional puppies,
without providing a receipt for same, including three 8 week old tan Chihuahuas and a 3
month old fawn-colored Chihuahua named “Bambi.”

130. Upon information and belief, said inspection took place on or about
January 13, 2010, by Karen Moran, DVM, at the time Dr. Moran inspected the other
seized animals.

131. By January 14, 2010, approximately, said 6 dogs (Blue, Lillie, Dawn, 2
unnamed 9 week old puppies, and Tito) were known by Defendants 1) notto be
contraband and 2) not to be evidence of a crime.

132. At no pointin time after January 13, 2010 and prior to the July 14, 2010,
did Defendants give Plaintiff notice of Defendant SPCA’s intent to take ownership of
said 6 dogs, or of any right to a hearing with respect to same, or of any rights Plaintiff
Johnson may have had as to the disposition of said 6 dogs (e.g., return, adoption, sale,
etc.).

133. Upon information and belief, the transfer to which Plaintiff Johnson agreed
on or about July 14, 2010 was only for the animals that were the basis of the charges
against Johnson, and did not extend to the aforesaid 6 dogs which were not the basis

for any cruelty charges.
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134. At the time of the adjournment on or about July 14, 2010, Plaintiff did not
waive or release or compromise any claim she had or may have had against
Defendants for having deprived her of all or part of her property ownership rights to the
aforesaid 6 dogs during the period between January 13, 2010 and July 14, 2010.

135. Defendant Robinson was present at the courthouse when the charges
against Plaintiff Johnson were adjourned in contemplation of dismissal.

136. Defendant Robinson, after the adjournment, approached Plaintiff Johnson
and told her (Johnson) that she (Johnson)} will never, henceforth, obtain custody of any
child or grandchild.

137. Said reference, upon information and belief, was intended as a threat and
is explainable only by reference to Defendant Robinson having allied herself with
Plaintiff Johnson's estranged sister for the purpose of causing legal and emotional harm
to Plaintiff Johnson and her immediate family.

The Flurry Of Traffic Tickets

138. After the adjournment (in contemplation of dismissal) of the criminal
charges against Plaintiff Johnson she received an inordinate number of New York
Vehicle & Traffic Law charges from Erie County Sheriff's Deputies.

139. In the course of running daily errands including transporting children to
and from school, or to and from work, Plaintiff Johnson regularly traveled highways in
the Town of Concord and Town of Boston which were patrolied by the Erie County
Sheriff's Department.

140. Sheriff's deputies wrote an unreasonable number of tickets against

Plaintiff Johnson. Some accused her of cell phone use which were wholly unfounded.
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Others accus‘,;d her of moving violations which, if technically correct, were marginal and
infrequently charged against other motorists. For example, .it is rare for an Erie County
Sheriff's Deputy to charge a motorist with exceeding the. 55 mph speed limit if the
motorist is traveling at, say, 57 mph.

141. In the case of Plaintiff Johnson, Sheriff's deputies commenced, upon
information and belief, a deliberate ticket-writing campaign against Plaintiff Johnson.

142. Plaintiff Johnson is of very modest financial means, and payment of these
tickets imposed substantial financial hardship upon her.

143. Furthermore, the shear volume of tickets made it difficult for Plaintiff
Johnson to keep track of the multiple VTL prosecutions.

144. As a result, and unintentionally, and unbeknownst to Pléintiﬁ Johnson, her
driver’s license was suspended for non-appearance at one of the adjourned court dates
associated with the aforesaid tickets.

Defendant John Doe #2 Arrests Plaintiff Johnson On July 15, 2010

145. On July 15, 2010 Plaintiff Johnson drove to the Wal-Mart supercenter
outside the Village of Springville, in the Town of Concord, for the purpose of purchasing
milk for her family.

146. When Plaintiff exited the store {o return to her parked car, she observed a
deputy sheriff, to wit, Defendant John Doe #2, believed to bear the last name “Ulinger.”
He was sitting in his squad car, looking at Plaintiff Johnson and her parked vehicle.

147. As Plaintiff passed by him, he informed her that her car lights were on.
She turned them off.

148. He then called Plaintiff Johnson over to his vehicle, stating “this is your
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lucky day, you're going to jait.”

149. Upon information and belief, the basis was a bench warrant issued by a
Town of Boston Town Justice for non-appearance at an adjourned date on a prior VTL
charge that had been issued against Plaintiff Johnson as part of the aforesaid ticketing
campaign.

150. Other deputy sheriffs arrived by automobile. Defendant John Doe #2
observed that one of them was a rookie, and said to him “what’s your badge number —
I’ll give you the credit.” Upon information and belief, the “credit” he was referring to was
credit for having arrested Plaintiff Johnson.

151. Defendant John Doe #2, in the course of his arrest of Plaintiff, instructed
her to stand spread eagle against the automobile, while he conducted a search,
followed by handcuffing Plaintiff and placing her in the back seat of his squad car.

152. At the scene of the arrest, Defendant John Doe #2 chatted at length with
the other deputy sheriffs that arrived.

1563. He then drove north on Highway 219 toward the City of Buffalo.

154. Defendant John Doe #2 pulled off Route 219 and rendezvoused with
another law enforcement officer. While Plaintiff Johnson waited handcuffed in the back
seat of the car, John Doe #2 chatted at length with the aforesaid officer.

165. Afterward, Defendant John Doe #2 continued to transport Plaintiff to the
Erie County Holding Center. When they arrived at the Holding Center, he sat and idled
his car, with Plaintiff handcuffed and confined to the rear seat, for a length of time
Plaintiff estimates as more than one hour.

156. In the course of transporting Plaintiff to the Holding Center, John Doe #2,
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on his cell phone, called a person Plaintiff believes to be Defendant Carolyn Robinson
and told her “she’s [Johnson's] in the back seat so go do what you gotta do.”

157... Upon information and belief, Defendant John Doe #2 was advising
Defendant Robinson that he had arrested Plaintiff Johnson and was confining her, so
that Robinson could enter onto the Johnson premises for the purpose of searching,
seizing and otherwise attempting to cause legal troubles and harm for and to Plaintiff.

The Unconstitutional Conditions Of Confinement At
The Erie County Holding Center On July 15, 2010

158. The Erie County Holding Center is under the management of the Sheriff's
Department of the County of Erie. The County Executive is Chris Collins. The County
Sheriff is Timothy J. Howard.

1569. Plaintiff was arrested on July 15, 2010 by an Erie County Deputy Sheriff
and taken later that day to the Erie County Holding Center in the City of Buffalo.

160. Upon arrival, Plaintiff was "booked,” which included being photographed
and fingerprinted.

161. After booking, Plaintiff was placed in a small holding room often referred to
as the “Court hold,” roughly 8 feet by 15 feet.

162. At the back of the room was a metal bench which could seat
approximately four.

163. Upon information and belief, this room was designed to hold up to four
people for short periods while awaiting a hearing or bail. It was not designed for
sleeping. |

164. The room had a toilet guarded by a low wall (about 3 14 feet high by six

inches wide) that offered very little privacy.

23



165. The room had a window on the side of the cell with the toilet, and
corrections officers (both male and female)} walking by the room could easily see the
female detainees as they used the toilet.

166. The cell had no toilet paper.

167. Attached to the toilet was a contraption that somewhat resembled a water
fountain, however, it was not functional, and Plaintiff and the other inmates were not
able to drink water during their time at the Holding Center.

168.  Plaintiff was unable to shower or wash her hands while she was in the
Holding Center.

169. The room was extremely cold and had a foul odor.

170. When Plaintiff was taken to the room there was less than 30 square feet
of space per person.

171.  Throughout the time she was at the ECHC, Plaintiff was denied any basic
hygiene materials, including a toothbrush and toothpaste.

172. Defendant County knew or should have known of the conditions at the
Holding Center. Defendant knew or should have known of the callousness of the
corrections officers.

173. Because Defendant was aware or should have been aware, Defendant’'s
conduct rises at least {o the level of deliberate indifference, if not deliberate intent to
punish.

174.  Such deliberate indifference (or deliberate malice) constitutes a policy or

custom actionable under a 42 U.5.C. §1983 claim.
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175.

FIRST CLAIM FOR RELIEF:
JULY, 2009 WARRANTLESS SEARCH
IN VIOLATION OF FOURTH AMENDMENT
BY DEFENDANT ROBINSON

The Fourth Amendment to the United States Constitution, which is made

applicable to the States by the Fourteenth Amendment, provides in relevant part:

176.

The right of people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures shall not be violated, and no Warrants shall issue,
but upon probable cause supported by Oath or affirmation,
and particularly describing the place to be searched, and
the persons or things to be seized.

42 U.8.C. §1983 states, in relevant part:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected,
any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall

be liable to the party injured in an action at law, suit in

- equity, or other proper proceeding for redress . . .

177. Defendant Robinson, both individually and as the Dog Control Officer of

the Town of Concord, violated Plaintiffs’ Fourth Amendment rights to be secure in their

persons, houses, papers, and effects, against unreasonable searches when she

conducted her aforesaid July, 2009 warrantless entry into the Johnson residence.

178. Plaintiffs’ Fourth Amendment rights were secured to them vis a vis

Defendant Robinson by the Fourteenth Amendment to the United States Constitution.

SECOND CLAIM FOR RELIEF:
NOVEMBER, 2003 WARRANTLESS SEARCH
IN VIOLATION OF FOURTH AMENDMENT
BY DEFENDANT ROBINSON
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179. The Fourth Amendment to the United States Constitution, which is made
applicable to the States by the Fourteenth Amendment, provides in relevant part:

The right of people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures shall not be violated, and no Warrants shall issue,
but upon probable cause supported by Oath or affirmation,
and particularly describing the place to be searched, and
the persons or things to be seized.

180. 42 U.S.C. §1983 states, in relevant part:

Every person who, under color of any statuie, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected,
any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall

be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress . . .

181. Defendant Robinson, both individually and as the Dog Control Officer of
the Town of Concord, violated Plaintiffs’ Fourth Amendment rights to be secure in their
persons, houses, papers, and effects, against unreasonable searches when she
conducted her aforesaid November, 2009 warrantless entry into the Johnson residence.

182. Plaintiffs’ Fourth Amendment rights were secured to them vis a vis
Defendant Robinson by the Fourteenth Amendment to the United States Constitution.

THIRD CLAIM FOR RELIEF:
DECEMBER 2, 2009 ILLEGAL SEIZURE IN
VIOLATION OF FOURTH AMENDMENT BY

DEFENDANT ROBINSON

183. The Fourth Amendment to the United States Constitution, which is made

appliicable to the States by the Fourteenth Amendment, provides in relevant part:
The right of people to be secure in their persons, houses,

papers, and effects, against unreasonable searches and
seizures shalil not be violated, and no Warrants shall issue,
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but upon probable cause supported by Oath or affirmation,
and particularly describing the place to be searched, and
the persons or things to be seized.

184. 42 U.S.C. §1983 states, in relevant part:
Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected,
any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall

be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress . . .

185. The Fourteenth Amendment extends the protections of the Fourteenth
Amendment to Plaintiffs vis a vis state actors.

186. The aforesaid December 2, 2009 seizure by Defendant Robinson of 7
puppies which Plaintiff Johnson owned was in violation of Plaintiff's Fourth and
Fourteenth Amendment rights to be secure against unreasonable seizures.

187. As a consequence of these violations, Plaintiff Johnson sustained injury
including, but not limited to, the loss of property.

FOURTH CLAIM FOR RELIEF:

NEW YORK COMMON LAW CONVERSION
CLAIM AGAINST DEFENDANTS SPCA
AND ROBINSON
FOR ACQUISITION OF SEVEN PUPPIES
ON DECEMBER 2, 2009 AND
SUBSEQUENT DISPOSITION THEREOF

188. Defendants SPCA’s and Robinson’s seizure of 7 puppies which were the
personal property of Plaintiff Johnson, that occurred on December 2, 2009 and which is

described supra, and their subsequent disposition thereof, constituted the conversion of

Plaintiff's personal property to the benefit and enrichment of the SPCA and Robinson
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Defendants and others to whom said Defendants gave or sold the property, all to

Plaintiff Johnson’s loss, and without her consent.

189.

FIFTH CLAIM FOR RELIEF:
DECEMBER 2, 2009 ILLEGAL SEIZURE
IN VIOLATION OF FOURTH AMENDMENT
BY DEFENDANT SPCA

The Fourth Amendment to the United States Constitution, which is made

applicable to the States by the Fourteenth Amendment, provides in relevant part:

190.

191.

The right of people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures shall not be violated, and no Warranis shall issue,
but upon probable cause supported by Oath or affirmation,
and particularly describing the place to be searched, and
the persons or things to be seized.

42 U.S.C. §1983 states, in relevant part:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes fo be subjected,
any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall

be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress . . .

The Fourteenth Amendment extends the protections of the Fourteenth

Amendment to Plaintiffs vis a vis state actors.

192.

The aforesaid December 2, 2009 seizure by Defendant SPCA of 7

puppies which Plaintiff Johnson owned was in violation of Plaintiff's Fourth and

Fourteenth Amendment rights to be secure against unreasonable seizures.

193.

As a consequence of these violations, Plaintiff Johnson sustained injury

including, but not limited to, the loss of property.
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SIXTH CLAIM FOR RELIEF:
PROCEDURAL DUE PROCESS CLAIM
BASED ON INADEQUATE STATE PROCEDURES
AGAINST DEFENDANTS ROBINSON AND SPCA
AS TO SEVEN PUPPIES SEIZED ON
DECEMBER 2, 2009

194. The Fourteenth Amendment to the United States Constitution', states, in
relevant part:

All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the

United States and of the State wherein they reside. No State
shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States;

nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

(Emphasis added).
195. 42 U.S.C. §1983 states, in relevant part:
Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected,
any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress . . .
196. New York law empowers DCOs and Societies For The Prevention Of
Cruelty To Animals to seize dogs under certain prescribed circumstances.
197. New York Ag & Markets Law Article 7 pertains to the licensing of dogs and
to administration and enforcement of the licensing program.

198. References herein to the Ag & Markets Law are to the law as it was in

effect in calendar year 2009 and prior to October 9, 2010, when the program’s statutes
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were amended and renumbered.

199. Under Ag & Market Law §118, a DCO and, under certain circumstances, a
peace officer or police officer, were authorized to seize dogs that are neither “identified”
within the meaning of the statute and which are not on the owner’s premises, or, for
dogs that are not licensed, either on or off the owner's premises, among other
circumstances not relevant hereto.

200. For dogs that are not identified, owners may redeem their dogs upon
producing proof that the dog has been licensed and identified and upon payment of
impoundment fees.

201. For identified dogs, New York Ag & Markets Law §118 required the
seizing officer to notify the owner of record personally or by certified mail, return receipt
requested, of the facts of seizure and the procedure for redemption. Depending on the
form of notification, i.e., service personally or by certified mail, a redemption period of 7
days or 9 days, respectively, is triggered.

202. New York Ag & Markets Law §109 provides that:

No license shall be required for any dog which is under
the age of 4 months and which is not at large. . .

203. Sixteen of the nineteen dogs which Robinson seized on December 2,
2009 from the Dispenza premises were puppies whose age was much less than 4
months, and this was, or should have been, evident to Robinson.

204. The procedures of the New York Ag & Market Law Article 7, including
those relating to the seizure of dogs set forth in §118 thereof, were wholly inapplicable
to the nature of the seizure that Defendant Robinson effectuated on December 2, 2009.

205. The Article 7 seizure provisions relate to the seizure of unlicensed dogs
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(as well as to the seizure of dogs that are abandoned, stray, homeless and otherwise
loose on public premises); Plaintiff Johnson’s seven puppies maintained at the
Dispenza premises were who!ly exempt from licensing by reason of beihg only several
days old, and hence far less than 4 months of age.

206. New York State law establishes no procedures by which a dog owner may
recover possession, prior to disposition of the dog, for license-exempt puppies seized
from private premises by a DCO.

20;1’. Nor did Defendant Robinson establish any ad hoc procedure. There was
no form of notice, no pronouncement or establishment of a method by which possession
could be regained, and no other procedure adopted or implemented that could arguably
constitute meaningful notice and a meaningfui opportunity to be heard.

208. The New York State Department of Ag & Markets has created a model
form (DL-18, a copy of which is Exhibit A hereto) which is intended to track unlicensed
and at-large dogs from seizure to disposition. DL-18’s require a DCO to record
identifying information about a seized dog; it prescribes the form of notice of redemption
rights and identifies the two methods of notification coupled with applicable redemption
periods; it also logs and details which of the three methods of disposition (redemption,
adoption or euthanasia) results for each seized dog.

209. Defendant Robinscn did not complete DL-18 forms for any of the
aforesaid sixteen puppies exempt from licensing by reason of young age that she
seized on December 2, 2009.

210. Defendant Robinson has given different accounts as to thé disposition of

the seized puppies.
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211. On one hand, Robinson has reported that all sixteen, including Plaintiff
Johnson's seven seized puppies, were transported on the day of seizure to Defendant
SPCA.

212. On the other hand, Defendant Robinson has stated publicly that the dogs
were placed in “foster care” because the Defendant SPCA does a poor job of caring for
puppies as young as the ones Defendant Robinson seized on December 2, 2009.

213. Upon information and belief, Defendant SPCA did take possession of
some or all of said puppies and disposed of them by selling them to members of the
public, and retaining the proceeds thereof for itself.

214. Upon information and belief, Defendant Robinson disposed of some of the
aforesaid puppies, including some of Plaintiff Johnson’s aforesaid seven puppies, by
selling them and representing such transaction as placement in “foster care.”

215. There is an absence of New York State procedures governing the seizure
and acquisition of dogs that are exempt from licensing requirements.

216. Whatever ad hoc procedures Defendants Robinson and SPCA utilized
relative to Plaintiff Johnson's seven puppies seized on December 2, 2009, they were
inadequate to constitute due process within the meaning of the Fourteenth Amendment.

217. Even were there no need for notice and hearing prior to the December 2,
2009 seizure, on the basis that seizure was justified by the need for quick action, once
Defendants Robinson and SPCA took possession of the seized animal, there was
ample opportunity and justification for providing notice and opportunity to be heard.

218. The existence of notice coupled with a hearing opportunity would have

provided Plaintiff Johnson an opportunity to prove her ownership of seven of the
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puppies that were seized.

219. It was reasonably foreseeable to said Defendants that possession of the
puppies does not equate with ownership under all circumstances.

220. An opportunity for a hearing would have allowed Plaintiff Johnson an
opportunity to learn why said Defendants took possession of her puppies with the intent
of disposing them, coupled with an opportunity to rebut said reason, if there were one.

221. Upon information and belief, it was known to Defendani SPCA that
Plaintiff's puppies which Defendant Robinson delivered to Defendant SPCA had been
seized, were not subject to licensing requirements, and that the SPCA's acquisition and
ultimate disposition of them was not governed by New York Ag & Markets Law Articles
7 and 26.

222. Defendant Robinson’s December 2, 2009 seizure and her subsequent
conveyance and/or disposition of the seized dogs was under color of New York law, in
that she represented herself as a DCO at the time of seizure, seized the animals in the
presence of one or more police officers, and subsequently held herself out as having
seized the dogs pursuant to her authority as DCO.

223. Defendant SPCA, at the time it took possession and through the time it
ultimately disposed of the dogs, was acting under color of New York law, as is
evidenced by accepting possession of the animals knowing that they had been seized,
by boarding the animals without obtaining dog licenses if and when the dogs attain the
age of 4 months (SPCA impoundments are exempt from the dog licensing requirement),
and by representing itself as having the power to sell and convey the animals to

members of the public.
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224. New York Ag & Markets Law §373 governs the seizure of animals that are
lost, stray, homeless, abandoned or improperly confined or kept, including those that
are the basis of an animal cruelty charge under New York Ag & Markets Law §353.

225. New York Ag & Market Law §§372 & 373 permit peace officers to obtain
search warrants and arrest warrants, upon demonstrating just and reasonable cause as
to the existence of criminal violations, and to initiate a proceeding under §373 subd. 2,
for confining or keeping animals for a period in excess of 12 successive hours in
crowded-or unhealthy conditions or without necessary sustenance, food or drink.

226. When SPCA peace officers press such charges, the defendant/owner may
forfeit title to the seized animals under one of two applicable procedures.

227. Under one such procedure, pursuant to Ag & Markets Law §373 subd. 6,
the SPCA presents and serves at arraignment of a defendant a petition requesting the
court to order the defendant to post a security sufficient to cover the cost of boarding
and caring for the seized animal(s) during the pendency of the proceedings. The
defendant may contest the petition, in which case the court conducts a hearing at which
the burden of proof is upon the SPCA to demonstrate by a preponderance of the
evidence that Ag & Market Law Article 26 violations exist warranting the relief
requested. [f the petition is granted, the court sets the amount of the required security,
and if the defendant fails to post same within a prescribed length of time, the defendant
forfeits title to the animals.

228. Alternatively, upon conviction of an Article 26 crime, the defendant forfeits
title to the animal which is the basis of the charge.

229. No person, including Defendants Robinson and SPCA, initiated any
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animal cruelty charges or any other New York Ag & Markets Law Article 26 proceeding
against any person relative to the 19 dogs (of which 7 belonged to Plaintiff Johnson)
which were seized on December 2, 2009.

230. Because the 7 puppies were not the basis of any Article 26 charges, and
were not the basis of any other proceeding, including any proceeding under New York
Ag & Markets Law Article 26, there were no established State procedures pertaining to
Defendants Robinson’s and SPCA’s seizure, acquisition and disposition of Plaintiff
Johnson's 7 dogs seized on December 2, 2009.

231. Said seizure, acquisition and disposition deprived Plaintiff Johnson of
property without the due process of law in violation of the Fourteenth Amendment.

SEVENTH CLAIM FOR RELIEF:
PROCEDURAL DUE PROCESS CLAIM
AGAINST DEFENDANTS ROBINSON AND SPCA
AS POLICY MAKERS: FAILURE TO PROVIDE
PLAINTIFF JOHNSON THE PROCESS
SHE WAS DUE AS TO SEVEN PUPPIES
SEIZED ON DECEMBER 2, 2009

232. The Fourteenth Amendment to the United States Constitution, states, in
relevant part;

All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the

United States and of the State wherein they reside. No State
shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States;

nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

(Emphasis added).

233. 42 U.S.C. §1983 states, in relevant part:
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Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected,
any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall

be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress . . .

234. irrespective of the adequacy of such State procedures that were in
existence on December 2, 2009 relative to Defendants Robinson’s and SPCA’s seizure,
acquisition and disposition of Plaintiff Johnson’s 7 puppies seized on December 2,
2009, said Defendants did not utilize or afford to Plaintiff procedures, including notice
and opportunity to be heard, sufficient to accord Plaintiff the Due Process of Law.

EIGHTH CLAIM FOR RELIEF:
JANUARY 13, 2010 ILLEGAL SEARCH IN
VIOLATION OF FOURTH AMENDMENT BY
DEFENDANT ROBINSON

235, The Fourth Amendment to the United States Constitution, which is made
applicable to the States by the Fourteenth Amendment, provides in relevant part:

The right of people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures shall not be violated, and no Warrants shall issue,
but upon probable cause supported by Oath or affirmation,
and particularly describing the place to be searched, and
the persons or things o be seized.

236. 42 U.S.C. §1983 states, in relevant part:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected,
any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall

be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress . . .
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237. Defendant Robinson’s January 13, 2010 search of Plaintiffs’ residence
was warrantless, unreasonable and in violation of all Plaintiffs’ Fourth Amendment
rights.

NINTH CLAIM FOR RELIEF:
PROCEDURAL DUE PROCESS CLAIM
BASED ON INADEQUATE STATE PROCEDURES
AGAINST DEFENDANT SPCA
AS TO SIX DOGS SEIZED ON
JANUARY 13, 2010

238. The Fourteenth Amendment to the United States Constitution, states, in
relevant part:

All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the

United States and of the State wherein they reside. No State
shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States;

nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

(Emphasis added).
239. 42 U.S.C. §1983 states, in relevant part:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected,
any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall

be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress . . .

240. New York law empowers DCOs and Societies For The Prevention Of

Cruelty To Animals to seize dogs under certain prescribed circumstances.
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241. New York Ag & Markets Law Article 7 pertains to the licensing of dogs and
to administration and enforcement of the licensing program.

242. References herein to the Ag & Markets Law are to the law as it was in
gffect in calendar year 2009 and prior to October 9, 2010, when the program’s statutes
were amended and renumbered.

243. Under Ag & Market Law §118, a DCO and, under certain circumstances, a
peace officer or police officer, were authorized to seize dogs that are neither “identified”
within the meaning of the statute and which are not on the owner’s premises, or, for
dogs that are not licensed, either on or off the owner's premises, among other
circumstances not relevant hereto.

244. For dogs that are not identified, owners may redeem their dogs upon
producing proof that the dog has been licensed and identified and upon payment of
impoundment fees.

245. For identified dogs, New York Ag & Markets Law §118 required the
seizing officer to notify the owner of record personally or by certified mail, return receipt
requested, of the facts of seizure and the procedure for redemption. Depending on the
form of notification, i.e., service personally or by certified mail, a redemption period of 7
days or 9 days, respectively, is triggered.

246. New York Ag & Markets Law §109 provides that:

No license shall be required for any dog which is under
the age of 4 months and which is not at large. . .

247. Sixteen of the nineteen dogs which Robinson seized on December 2,
2009 from the Dispenza premises were puppies whose age was much less than 4

months, and this was, or should have been, evident to Robinson.
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248. The procedures of the New York Ag & Market Law Article 7, including
those relating to the seizure of dogs set forth in §118 thereof, were wholly inapplicable
to the nature of the seizure that Defendant Robinson effectuated on December 2, 2009.

24G. The Article 7 seizure provisions relate to the seizure of unlicensed dogs
(as well as to the seizure of dogs that are abandoned, stray, homeless and otherwise
loose on public premises); Plaintiff Johnson’s seven puppies maintained at the
Dispenza premises were wholly exempt from licensing by reason of being only several
days old, and hence far less than 4 months of age.

250. New York State law establishes no procedures by which a dog owner r.nay
recover possession, prior to disposition of the dog, for license-exempt puppies seized
from private premises by a DCO.

251. Nor did Defendant Robinson establish any ad hoc procedure. There was
no form of notice, no pronouncement or establishment of a method by which possession
could be regained, and no other procedure adopted or implemented that could arguably
constitute meaningful notice and a meaningful opportunity to be heard.

252. The New York State Department of Ag & Markets has created a mode!
form (DL-18, a copy of which is Exhibit A hereto) which is intended to track unlicensed
and at-large dogs from seizure fo disposition. DL-18's require a DCO to record
identifying information about a seized dog; it prescribes the form of notice of redemption
rights and identifies the two methods of notification coupled with applicabie redemption
periods; it also logs and details which of the three methods of disposition (redemption,
adoption or euthanasia) results for each seized dog.

253. Defendant Robinson did not complete DL-18 forms for any of the

39



aforesaid sixteen puppies exempt from licensing by reason of young age that she
seized on December 2, 2009.

254. Defendant Robinson has given different accounts as to the disposition of
the seized puppies.

255.  On one hand, Robinson has reported that all sixteen, including Plaintiff
Johnson's seven seized puppies, were transported on the day of seizure to Defendant
SPCA.

256. On the other hand, Defendant Robinson has stated publicly that the dogs
were placed in “foster care” because the Defendant SPCA does a poor job of caring for
puppies as young as the ones Defendant Robinson seized on December 2, 2009.

257. Upon information and belief, Defendant SPCA did take possession of
some or all of said puppies and disposed of them by selling them to members of the
public, and retaining the proceeds thereof for itself.

258. Upon information and belief, Defendant Robinson disposed of some of the
aforesaid puppies, including some of Plaintiff Johnson’s aforesaid seven puppies, by
selling them and representing such transaction as placement in “foster care.”

258. There is an absence of New York State procedures governing the seizure
and acquisition of dogs that are exempt from licensing requirements.

260. Whatever ad hoc procedures Defendants Robinson and SPCA utilized
relative to Plaintiff Johnson's seven puppies seized on December 2, 2009, they were
inadequate to constitute due process within the meaning of the Fourteenth Amendment.

261. Even were there no need for notice and hearing prior to the December 2,

2009 seizure, on the basis that seizure was justified by the need for quick action, once

40



Defendants Robinson and SPCA took possession of the seized animal, there was
ample oppoduniﬂ and justification for providing notice and opportunity to be heard.

262. The existence of notice coupled with a hearing opportunity would have
provided Plaintiff Johnson an opportunity to prove her ownership of seven of the
puppies that were seizéd .

263. It was reasonably foreseeable to said Defendants that possession of the
puppies does not equate with ownership under all circumstances.

264. An opportunity for a hearing would have ailowed Plaintiff Johnson an
opportunity to learn why said Defendants took possession of her puppies with the intent
of disposing them, coupled with an opportunity to rebut said reason, if there were one.

265. Upon information and belief, it was known to Defendant SPCA that
Plaintiff's puppies which Defendant Robinson deiivered to Defendant SPCA had been
seized, were not subject to licensing requirements, and that the SPCA’s acquisition and
ultimate disposition of them was not governed by New York Ag & Markets L.aw Articles
7 and 26.

266. Defendant Robinson’s December 2, 2009 seizure and her subsequent
conveyance and/or disposition of the seized dogs was under color of New York law, in
that she represented herself as a DCO at the time of seizure, seized the animals in the
presence of one or more police officers, and subsequently held herself out as having
seized the dogs pursuant to her authority as DCO.

267. Defendant SPCA, at the time it took possession and through the time it
ultimately disposed of the dogs, was acting under color of New York law, as is

evidenced by accepting possession of the animals knowing that they had been seized,
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by boarding the animals without obtaining dog licenses if and when the dogs attain the
age of 4 months (SPCA impoundments are exempt from the dog licensing requirement),
and by representing itself as having the power to sell and convey the animals to
members of the public.

268. New York Ag & Markets Law §373 governs the seizure of animals that are
lost, stray, homeless, abandoned or improperly confined or kept, including those that
are the basis of an animal cruelty charge under New York Ag & Markets Law §353.

269. New York Ag & Market Law §§372 & 373 permit peace officers to obtain
search warrants and arrest warrants, upon demonstrating just and reasonable cause as
to the existence of criminal violations, and to initiate a proceeding under §373 subd. 2,
for_conﬁning or keeping animals for a period in excess of 12 successive hours in
crowded or unhealthy conditions or without necessary sustenance, food or drink.

270. When SPCA peace officers press such charges, the defendant/owner may
forfeit title to the seized animals under one of two applicable procedures.

271. Under one such procedure, pursuant to Ag & Markets Law §373 subd. 8,
the SPCA presents and serves at arraignment of a defendant a petition requesting the
court to order the defendant to post a security sufficient to cover the cost of boarding
and caring for the seized animal(s) during the pendency of the proceedings. The
defendant may contest the petition, in which case the court conducts a hearing at which
the burden of proof is upon the SPCA to demonstrate by a preponderance of the
evidence that Ag & Market Law Articie 26 violations exist warranting the relief
requested. If the petition is granted, the court sets the amount of the required security,

and if the defendant fails to post same within a prescribed length of time, the defendant
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forfeits title to the animals.

272. Alternatively, upon conviction of an Article 26 crime, the defendant forfeits
title to the animal which is the basis of the charge.

273. No person, including Defendants Robinson and SPCA, initiated any
animal cruelty charges or any other New York Ag & Markets Law Atticle 26 proceeding
against any person relative to the 19 dogs (of which 7 belonged to Plaintiff Johnson)
which were seized on December 2, 2009.

274. Because the 7 puppies were not the basis of any Article 26 charges, and
were not the basis of any other proceeding, including any proceeding under New York
Ag & Markets Law Article 26, there were no established State procedures pertaining to
Defendants Robinson's and SPCA’s seizure, acquisition and disposition of Plaintiff
Johnson's 7 dogs seized on December 2, 2009.

275. Said seizure, acquisition and disposition deprived Plaintiff Johnson of
property without the due process of law in violation of the Fourteenth Amendment.

TENTH CLAIM FOR RELIEF:
PROCEDURAL DUE PROCESS CLAIM
AGAINST DEFENDANTS ROBINSON AND SPCA
AS POLICY MAKERS: FAILURE TO PROVIDE
PLAINTIFF JOHNSON THE PROCESS
SHE WAS DUE AS TO SIX DOGS
(NOT THE BASIS OF CRUELTY CHARGES)
SEIZED ON JANUARY 13, 2010

276. The Fourteenth Amendment to the United States Constitution, states, in
relevant part:

All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside. No State

shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States;

43



nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny fo any person
within its jurisdiction the equal protection of the laws.

(Emphasis added).

277. 42 U.S.C. §1983 states, in relevant part:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected,
any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall

be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress . . .

278. The Defendants Robinson and SPCA, by seizing 6 dogs from Plaintiff
Johnson (which were not the basis of any animal cruelty or other charges) on January
13, 2010, deprived Plaintiff Johnson of property without the due process of law in
violation of Plaintiff Johnson's Fourteenth Amendment rights.

ELEVENTH CLAIM FOR RELIEF:
NEW YORK COMMON LAW CONVERSION
CLAIM AGAINST DEFENDANT SPCA
FOR ACQUISITION OF SIX DOGS
(NOT THE BASIS OF CRUELTY CHARGES)
ON JANUARY 13, 2010 AND
SUBSEQUENT DISPOSITION THEREOF

279. Defendants SPCA’s seizure, acquisition and subsequent disposition of 6
dogs which were the personal property of Plaintiff Johnson, that occurred on and after
January 13, 2010, and which is described supra, constituted the conversion of Plaintiff's
personal property to the benefit and enrichment of Defendant SPCA and others to

whom said Defendant SPCA gave or sold the property, all to Plaintiff Johnson’s loss,

and without her consent.
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TWELFTH CLAIM FOR RELIEF:
DEPRIVATION OF SUBSTANTIVE DUE PROCESS
(ERIE COUNTY HOLDING CENTER’S
“COURT HOLD” FOR FEMALES)

280. Plaintiff repeats all the foregoing allegations, including (but not limited to)
those set forth in the section of the Statement of Facts under the heading “The
Unconstitutional Conditions Of Confinement At The Erie County Holding Center
On July 15, 2010.”

281. Defendant County knew or should have known of the conditions at the
Holding Center.

282. Defendant County knew or should have known of the callousness of
the corrections officers.

283. Because Defendant County was aware or should have been aware of
same, said Defendant’s conduct rises at least to the level of deliberate indifference, if
not deliberate intent to punish.

284. Such deliberate indifference (or deliberate malice) constitutes a policy
or custom actionable under a 42 U.S.C. §1983 claim.

285. Plaintiff was deprived of her Fourteenth Amendment right to
substantive Due Process.

286. Defendant County subjected Plaintiff to numerous conditions of
confinement which separately and in confluence amounted to punishment without the

benefit of Due Process of law.
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THIRTEENTH CLAIM FOR RELIEF:
JANUARY 13, 2010 WARRANTLESS SEARCH
BY DEFENDANTS STYBORSKI (INDIVIDUALLY),
KANDEFER (INDIVIDUALLY), SPCA,
JOHN DOE #1 (INDIVIDUALLY)

AND JOHN DOE #2 (INDIVIDUALLY)

IN VIOLATION OF THE FOURTH AMENDMENT

287. The Fourth Amendment to the United States Constitution, which is
made applicable to the States by the Fourteenth Amendment, provides in refevant part;

The right of people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures shall not be violated, and no Warrants shall issue,
but upon probable cause supported by Oath or affirmation,
and particularly describing the place to be searched, and
the persons or things to be seized.

288. 42 U.5.C. §1983 states, in relevant part:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected,
any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall

be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress . . .

289. The January 13, 2010 search of Plaintiffs’ residence conducted by
Defendants Styborski (individually), Kandefer (individually), SPCA, John Doe #1
(individually) and John Doe #2 (individually) was warrantless, unreasonable and in
violation of all Plaintiffs’ Fourth Amendment rights.

JURY DEMAND
290. Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, Plaintiffs

do hereby demand a jury trial in this action.

PRAYER FOR RELIEF
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WHEREFORE the Plaintiffs respectfully request that the Court issue judgment for
Plaintiff as follows:

A. Enjo'ining Defendants and their respective officers, successors, assigns,
employees and all persons in active concert or participation with them, from engaging in
any warrantless searches and seizures of Plaintiffs’ residence, residential real property,
and animals;

B. Declaring the policies, practices and customs of Defendants Robinson and
SPCA, whereby persons inciuding Plaintiffs are denied title and possession of their
animals without notice and hearing, to be violative of the Due Process Clause of the
Fourteenth Amendment to the United States Constitution:;

C. Awarding compensatory and punitive damages, and damages for
emotional distress, to the extent permitted by law, including but not limited to, the Civil
Rights Act of 1991, in an amount of not less than One Million Dollars;

D. Awarding Plaintiffs reasonable attorney fees, expert fees, and other costs
of this action, pursuant to 42 U.8.C. §1988; and

E. Awarding such other and further relief as is appropriate and equitable.

DATED: March 28, 2012

DAVI/_@SW/RC/.
By: , A, A W

DAVID . J.§EE§ER, ESQ./)

Attorney for Plgintiffs

69 Delaware Avenue, Suite 1100
Buffalo, New York 14202
716-856-1536
davidjseegerpc@amail.com
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DL-18 (9/04)

NYS DEPARTMENT OF AGRICULTURE AND MARKETS

DIVISION OF ANIMAL INDUSTRY (DOG LICENSING UNIT) « 10 B AIRLINE DRIVE, ALBANY; NY 12235
DCE SEIZURE AND DISPOSITION REPORT DCO/SHELTER CONTROL DOG NO

v '-u-a-l-v‘w—.in—..,-_.—.
1. SHTFOWRIVILLAGE: . - COUNTY: . e NYL
Description of Dog Seized: Llcense Tag Ne. e Breed __ - _ __._ .
Sex _ Calor _ Age __ » Owner of Racord and Addrpq':_ - LUt o

: - - B SV
Date of Seizure Time of Selzure,____, . ______ location of Seizure__________‘ . ) s

— S .T—-—-
Reason for Seizure L

e R

+ No. of Impoundments pasl 12 mos. b‘(lnc_:luc}: lhis-no.iw)

2. DISPOSITION INSTRUGTIONS IF DOG NOT REDEEMED
1 A At expiralion of redemption period, above described dog is to be available for adopnon

20 . the dog shall be humanely euthanized.
(] B. At expiration of redemption period the above described dog is to be humanely euthanized.

{ not adopled by

3. Signature of DCo or Seizing Officer

4. | hereby acknowledge receipt of the above described dog.

Signature & Tille of Receiving Agenl (shelter)

- 5 .| REDEMPTION ~ IMFOUNDMENT FEES MUST BE COLLECTED AND DOG MUST HAVE VALID LICENSE BEFORE BEING RETURNED TO OWNER.

" “fmpoundment fees aré ‘due for __ days. Impoundment fess have been received by me In the amount of $
- | hareby certify thal this dog has been licensed, license tag no. . = pursuanl to the provisions of
_ Article 7 of the Agriculturs and Markals Law. In the case of a dog owned by a resident of New York City or non-

" resident of New York .State, | hereby certify that the dog is validly i:censed pu—rﬁﬂant to the Ilcensmg requirements
of the area aof bwnlars...resldence license no.

© Dated_____ " _ S Signature & title of DCO/Clerk_ _ _. - Lol

: '-.5A.1 acknowledge receipt of above described dog: Date ,-—7'— 5ig.-ol owner

‘6.[ ] ADOPTION - ALL DOGS MUST BE LICENSED PRIOR TO RELEASE.

~Adoption fees have been ‘tacelved by me in the amount of § and all local adoption condilions have been
mplied with. I’ hereby ceslily thal the dog has been licensed, license tag no. . pursuani
he* provislons of Arhcle 7 of the Agriculture and Markets faw.
i ; g

Signature & Title of DCO/Clerk

<" "6A.  Dated

- adoption Release, Waiver and Disclosure

| hereby accepl possession and tile of {he dog identified above lo be harbored as a pel al my own risk, and hereby
release and waive any righ! against the {(municipality}

in the future for any damages to person or property caused by said dog.
© behavior or temperament of adopted animals are made by the municipality.

which 1 may have now or,
No claims or repraseniations as to the

6B, Dated___. . 'Signature & Address of Adoplor

Signalure of Witness

‘7;. E___} EUTHANASIA ~ Date of Euthanasia Mathod ol Euthanasia

Signalure of persen performing euthanasia




MICHAEL A, SIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY MARK C. POLONCARZ, FIRST ASSISTANT COUNTY ATTORNEY
COUNTY EXECUTIVE
Jeremy C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

April 20, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, regarding notification
of lawsuits and claims filed against the County of Erie, enclosed please find a copy of the following:

File Name: Ball, Bryan v. County of Erie,
Poloncarz, Mark, County Executive,
Greenan, John W., Commissioner of
Personnel, Erie County, Dobies, Joseph
P., Personnel Supervisor, Erie County
Department of Social Services

Document Received: Verified Petition
Name of Claimant: Bryan Ball
204 West Tupper Street

Buffalo, New York 14201
Claimant's attorney: Diane M Roberts, Esq.

Lipsitz Green Scime Cambria LLP

42 Delaware Avenue, Suite 100

Buffalo, New York 14202

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

mcﬁ,&ﬁﬁp " <

MMP/dld Michelle M. Parker
Enc. First Assistant County Attorney
ce: Michael A. Siragusa, Erie County Attorney

935 FRANKLIN STREEFT. ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716} 858-2200 — WWW . ERIE.GOV






STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

BRYAN BALL
204 West Tupper Street
Buffalo, New York 14201

Petitioner,

For an Order and Judgment Pursuant to Article 78 of the
Civil Practice Law and Rules

Against

THE COUNTY OF ERIE, MARK POLONCARZ,
County Executive, JOHN W. GREENAN,

Commissioner of Personnel, Erie County, JOSEPH P.

DOBIES, Personnel Supervisor, Erie County

Department of Social Services,
95 Franklin Street
Buffalp, New York 14202

Respondents.

from,_&fgé_/_tffin__;. ‘
the IZ day of 40‘[ o
; at_J2 a.m@

N D
Assistant (Zf)unbﬂf?f{rﬂéy
NOTICE OF PETITION
ORAL ARGUMENT
REQUESTED
Index No. T -201-~ 00 i3t| B
E%gg
;:; =i C—.':::
E~2E
o~
PALID . ":I:
SHECK__ CABH s 2
APR 172012
ERIE COUNTY
r| ERKS OPFPCE

PLEASE TAKE NOTICE that upon the annexed Verified Petition of Bryan Ball, dated

the 17 of April, 2012, together with all attachments and exhibits thereto, an application will be

made before the Court at a special term to be held at the Erie County Courthouse located at 25

Delaware Avenue, Buffalo, New York 14202, on the 22nd day of May, 2012 at 9:30 o’clock in

the forenoon or as soon thereafter as counsel can be heard, for a Judgment and Order pursuant to

CPLR Article 78 compelling the Respondents County of Erie, Mark Poloncarz, County

Executive, John W. Greenan, Commissioner of Personnel, Erie County, and Joseph P. Dobies,

Personnel Supervisor, Erie County Department of Social Services to comply with Civil Service

Rules and Law; rescinding the actions taken, upon information and belief, on or about November

19, 2010 to change Petitioner’s civil service status as a Social Welfare Examiner from

d3114






“Permanent” to “Temporary” for the period May 10, 2010 through November 18, 2010;
correcting Petitioner’s seniority date to May 10, 2010; and granting the Petitioner such other and
further relief as this Court may deem just and proper, including but not limited to costs and
attorneys’ fee‘s.

PLEASE TAKE FURTHER NOTICE that a Verified Answer and Supporting
Affidavit(s) if any, are to be served at least five (5) days before the time at which the Verified
Petition herein is noticed to be heard.

Erie County is designated as the proper venue based upon the residency of the Petitioner
and as the parties conduct their normal business relationships in that County.

Dated: April 17, 2012

Buffalo, New York LIPSITZ GREEN SCIME CAMBRIA LLP
Attorneys for Petitioner

o Pl Bpect

Diane M. Perri Roberts, Esq.

42 Delaware Avenue, Suite 120
Buffalo, New York 14202
Telephone: 716-849-1333 ext. 465

TO:  Michael Siragusa, County Attorney
Erie County Attorney’s Office
95 Franklin, 16™ Floor
Buffalo, New York 14202

The County of Erie and

Mark Poloncarz, County Executive
95 Franklin Street

Buffalo, New York 14202

John W. Greenan, Commissioner of Personnel, Erie County
95 Franklin Street
Buffalo, New York 14202

Joseph P. Dobies, Personnel Supervisor, Erie County
95 Franklin Street
Buffalo, New York 14202

1431618v1
48117.0176






STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

BRYAN BALL
204 West Tupper Street
Buffalo, New York 14201
VERIFIED PETITION

Petitioner, -
Tndex No. 1 - .02~ o0 131
For an Order and Judgment Pursuant fo Article 78 of the
Civil Practice Law and Rules

Against

THE COUNTY OF ERIE, MARK POLONCARZ,
County Executive, JOHN W, GREENAN,
Commissioner of Personnel, Erie County, JOSEPH P.
DOBIES, Personnel Supervisor, Erie County
Department of Social Services,

95 Franklin Street

Buffalo, New York 14202

Respondents.

The Petitioner, Bryan Ball, by his attorneys Lipsitz Green Scime Cambria LLP, Diane M.
Perri Roberts, Esq., of Counsel, as and for his Verified Petition alleges as follows:

1. At all times hereinafter mentioned, the Petitioner resided at the above referenced
address and was an employee of the County of Erie, in the County of Erie, State of New York.

2. At all times hereinafter mentioned, the Respondent County of Erie (“County”)
was and still is a'.municipal corporation, duly organized and existing under and by virtue of the
laws of the State of New York and its charter, having its principal offices in the County of Erie

and State of New York, and the Respondent Mark Poloncarz is the duly elected County






Executive for the County of Erie, ultimately respounsible for all operational aspects of Erie
County government including personnel issues.

3. At all times hereinafter mentioned, the Respondent John W. Greenan (“Greenan™)
was and is the duly appointed Commissioner of Personnel for the County of Erie, and is
responsible for all operational aspects of the Erie County Personnel Office, including, upon
information and belief, issues arising out of or associated with the New York Civil Service Law.

4. At all times hereinafter mentioned, the Respondent Joseph P. Dobies (“Dobies™)
was and is the duly appointed Personnel Supervisor for the County of Erie Department of Social
Services, and is responsible for all personnel decisions and functions of the Erie County
Department of Social Services, including, upon information and belief, either on his own or in
conjunction with Greenan, issues arising out of or associated with the New York Civil Service
Law.

5.  The Petitioner is currently a Social Welfare Examiner for the County.

6.  Petitioner started as a Regular Part Time (“RPT”) Social Welfare Examiner (SWE)
on May 10, 2010, with a civil service status of contingent — permanent, subject to a probationary
period of 12 to 52 weeks (See Exhibit A).

7. On October 22, 2010, Petitioner was advised in writing that his RPT-SWE status
was changed from contingent — permanent to permanent as of October 11, 2010, with probation
continuing as per the appointment letter. (See Exhibit B).

8. On November 5, 2010, Petitioner was advised that he would complete the “Step 0,”
tweniy-six weeks of service on November 10, 2010, and his pay would go to Step 1. (See
Exhibit C).

1431699vt 2
48117.0176






9, On March 24, 2011, Petitioner was advised that as of March 28, 2011, he would
complete the SWE probationary term. (See Exhibit D).

10.  Petitioner received no other communications from the County during the period
May 10, 2010 to March 28, 2011 concerning his civil service status.

11.  On December 22, 2011, Petitioner was notified he would be laid-off, displaced by a
more senior worker. The lay-off was to be effective December 30, 2011.

12. During the course of grieving the later-rescinded layoff, the County on January 12,
2012, for the first time, and contrary to the documents it previously sent to Petitioner, indicated
that because Petitioner had not submitted transcripts when hired, the County considered the
period from May 10, 2010 to November 18, 2010 to be a “temporary appointment” and classified
Petitioner as permanent probationary starting only as of November 18, 2010. (See Exhibit E).

13.  The County’s actions, which upon information and belief occurred on or about
November 19, 2010, to retroactively change Petitioner’s civil service status, were unknown to
Petitioner or his union, CSEA, until the County responded in mid-January 2012 to the grievance
filed by Petitioner concerning the then-planned lay-off. That was the first time the County in ahy
Way. communicated to Petitioner that the County had retroactively changed his status to
“temporary” and pushed forward his seniority date by over six months.

14. The County’s actions were wrong in part because Petitioner’s appointment was not
a temporary appointment and in any event, would not have qualified as a “temporary”
appointment under Civil Service Law §64.1. The appointment was first made on a contingent ~
permanent basis, then changed to permanent, according to the two letters sent out by Personnel.

(Exhibits A and B).

1431699v1 3
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15. There also was no indication that the May 2010 appointment was because of a
leave of absence of the permanent incumbent, which is a sign that the appoiniment was
temporary, or because the position was expected to continue for not more than six months; those
bases are the permitted, statutory grounds for a “temporary” appointment.

16. The County appointed Petitioner as contingent-permanent as of May 10, 2010, then
changed that status to permanent as of October 11, 2010. Upon information and belief, on or
about November 19, 2010, the County, unilaterally and without notice to Petitioner, took away
both the prior contingent-permanent and permanent statuses, and attempted to retroactively make
the appointment “temporary.”

17. Never did the County advise Petitioner his status was changed fo “temporary”
Status, a status which, for this Petitioner, would not even comport with Civil Service Law §64.1.

18. Upon information and belief, the Respondents’ actions on or about November 19,
2010 in improperly and illegally stripping Petitioner’s permanent status in the SWE position,
were without legal foundation or basis, and were done without any due process to Petitioner.

19.  Under Civil Service Law §80, seniority is based upon continuous service, which
this Petitioner has back to May 10, 2010.

20. Because of the improper and illegal actions by Respondents, Petitioner’s seniority
date as currently reflected on the County’s personnel records, is more than six (6) months less
then it should be. In the event of future lay-offs, that incorrect seniority date could lead to an
improper lay-off of Petitioner, among other possible consequences such as potential vesting date

in the New York State retirement system.

1431699v1 4
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21.  Further, the Erie County ‘“Rules for the Classified Civil Service”, issued by
Respondent Greenan and approved by the New York State Civil Service Commission (9/28/08
version, relevant sections attached as Exhibit F), specify at Rule XV (4)(a)(4) that seniority in a
title goes by the date of contingent appointment affer the appointment matures into a permanent
one. The appointment letters issued by the County Personnel Office verify that Petitioner’s
appointment went from being contingent-permanent to permanent (see Exhibits A and B).
Therefore, Petitioner’s seniority date should, under Respondents® own rules, be the May 10,
2010 date of his contingent-permanent appointment.

22.  Regardless of how this situation is assessed, the Respondents’ improperly and
illegally ignored and failed to follow the New York, as well as the County, Civil Service Laws
and Rules, by stripping Petitioner of over six months of seniority he accrued through his
contingent-permanent appointment, which then matured into a permanent appointment, without

giving him any notice or granting him any due process.

WHEREFORE, Petitioner prays that this Court will enter a Judgment and Order pursuant
to Article 78 of the Civil Practice Law and Rules: (a) compelling the Respondents County of
Erie, Greenan and Dobies to comply with New York Civil Service Law and the Erie County
Civil Service Rules; (b) returning/restoring Petitioner’s seniority date to May 10, 2010; (c)
restoring all salary, retirement, sick leave, vacation leave and any other differentials to Petitioner

which were, or may have been, adversely calculated, negated, removed or otherwise affected by

1431699v1 5
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the Respondents’ actions; and (d) granting Petitioner such other and further relief as this Court
may deem just and proper, including but not limited to costs and attorneys’ fees.

Dated: April 17, 2012
Buffalo, New York

orn Bl

Y  BRYAN BALL

LIPSITZ GREEN SCIME CAMBRIA LLP
Attorneys for Petitioner

o s il oty

Diane M. Perri Roberts, Esq.

42 Delaware Avenue, Suite 120
Buffalo, New York 14202
Telephone: 716-849-1333 ext. 465

TO:  Michael Siragusa, County Atiorney
Erie County Attorney’s Office
95 Franklin, 16" Floor
Buffalo, New York 14202

The County of Erie and

Mark Poloncarz, County Executive
95 Franklin Street

Buffalo, New York 14202

John W. Greenan, Commissioner of Personnel, Erie County
05 Franklin Street
Buffalo, New York 14202

Joseph P. Dobies, Personnel Supervisor, Erie County
95 Franklin Street
Buffalo, New York 14202

1431699vE 6
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VERIFICATION

STATE OF NEW YORK )
)SS:
COUNTY OF ERIE )

Bryan Ball, being duly sworn, deposes and says that he is the Petitioner in the within
action and that he has read the foregoing Verified Petition and knows the contents thereof, that
the same is true to Deponent’s knowledge, except as to matters therein stated to be alleged on
information and belief and as to those matters Deponent believes them to be true.

5/’/"WVL /Sﬁ/%

BRYAN BALL

Subscribed and swom to before me
this 17" day of April, 2012

PM”’“M

Notary Public ¢

PAMELA 8 STEGER
Notary Public, State of New York
Qualified in Erie County
Commission Expires Nov. 13, 20._}

1431699v1 7
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From:
4 ‘ €]
COUNTY OF ERIE
CHRIS COLYINS
Coury ExpcuTIVE
May 6, 2010
Mr. Bryan G Ball

204 W_ Tupper Street
Buffalo, NY 14201

Dear Mr. Ball:

I am pleased to inform you that as a result of your certification from a Civil Service'list of
eligibles; you will be appointed to a contingent permanent Social Welfare Examiner-RPT
position effective May 10, 2010, at an houzly rate of $13.703.

In compliznce with Appendix F of the Rules for the Classified Civil Service of the County of
Exie, this appointment is subject to a probationary period of twelve to fifty-two weeks,

I would like 1o take this opportunity 10 welcome yon to the Department of Social Services, and
wish you success in your new position. ’

Very truly yours,
ﬁ TAN
v

ogeph P. Dobies, Personnel Supervisor
Exie County Dept. of Social Services

e ———— e

IPD/dml
¢ F. DeCarlo
S. Hughes
K, Kumor, CSEA
ersonmnel

Raxtl BUILDING - 95 PRAMILIZ STRRET « BUFPALO, LY. - 14202 - (716) 858-G000 « wwwiERe GOV
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From:

I

COUNTY OF ERIE

CHRIS COLLINS

Counery EXECUTIVE

November 5, 2010

Mr. Bryan Bsil
204 W. Tupper Street
Buffale, NY 14201

Dezr My. Ball;

This is to inform you that effective November 10, 2010 you completed the twenty-six
weeks of service in step 0 (probationary step). Therefore, your hourly salary will be
increased to $14.576 which is step one.

Very fruly yours,

OSEPH P. DOBIES, Personnel Supervisor
Erie County Dept. of Social Services

IPDfak

cer Personnel
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COUNTY OF ERIE
CHERIS COLLINS

COUNTY EXECUTIVE

March 24, 2011

Mr. Bryan Ball
204 West Tupper Strest
Buffalo, NY 14201

Dear Mr. Ball:

I am pleased to inform you that effective March 28, 2011 you have satisfactorily completed the
probationary term for a Social Welfare Examiner ag outlined in your appointment letter,

Very truly yours,

JOSEPX F. DOBIES, Personnel Supervisor
Ere County Dept. of Social Services

JPD/jak

ce: F. DeCarlo
8. Hughes
P. Milton
Personne] ¢

RATH BURLDING - 95 FRANKLIN STREET - BUFEALO, NY.- 14202 - (716) 8584000 - wrarw Erpe.cov
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sl 1000, Ame n Pedarstin nie Copnty and Munlelna} Emplovess, AEL-CIQ

Erie Unit = Local # 815 CSEA
Grievance Form

Grievanee Number:

Details of Grisvance (including article and section of contragt violgted):

County ls Ia violation of Collective Bargaining Agrecmment. Bxyan Ball recefved notice on December
22, 2011 that he was digplaced by 2 more senior employece. Notiee way Jatey rescinded but Bryan’s
sendority date wag glven ax November 18, 2010, Bryan received noties on May 6, 2010 that he was
hired by Erie County on May 10, 2010 as a contingent permagent Soclal Welfﬂre Examer Bryan
did in face assume a positlon with ECDSS on May 10, 2010 and hay malmtained An unioterrupted

penod of actual service., Per contractuyal deﬂniﬂum, Bryan”s sen!nﬂty shmqld dmte from May 10,

Date of Hire: 5/10/10

Department: DES
8.8, Number:

Phone (Work): Title: SWE oL

Date; ! /} 41 2,’

-ag fdne rin Ma 010. 'I.‘z.‘an ipts wepe mvide on November 18,2010
t vhieh vime Grievant was wmude permanant probaticnary starting gseniority,
From May 10,2010 to Wovember 18,2010 appoinfment wag Femporary.

. ot b o ,
County Represenmﬁve:éfpppg/ﬁ"m" Dept. S Snn. Date: [/ /1247

CSEA Representative Dept. Dater

Second Step (County Laboy Relatlons Committee Dlsposition):

Third Step < Arbitration Requested By: Date:







for the

of the
COUNTY of ERIE
and the
TOWNS, VILLAGES, SPECIAL DISTRICTS
and SCHOOL DISTRICTS
Within the COUNTY

CLASSIFIED

Issued By:
John W. Greenan
COMMISSIONER of PERSONNEL
COUNTY of ERIE

As Amended and Approved By
STATE CIVIL SERVICE COMMISSION
To
September 29, 2008






RULBXIV-a

TRAINEE APPOINTMENTS

The Personnel Officer may require that permanent appointments to designated positions shall be
conditioned upon the satisfactory completion of a term of service as a trainee in a appropriate, lower,
training title and, where required, the completion of specified academic courses. The period of such term
of training service shall be preseribed by the Personnel Officer. Upon the satisfactory corupletion of such
training term, and of specified academic courses if required, an appoinice shall be entitled to full
permanent status in the position for which appointment was made. Any appointment hereunder shall be
subject to such probationary period as is prescribed in these Rules. Also, the employment of such person
may be discontinued at the end of the term of training service if hisfher conduct, capacity or fitness is not
satisfactory, or at any time during the term of training service if ($)he fails to pursue or continue
satisfactorily such academic courses as may be required.

1.

RULE XV

EFFECT OF TEMPORARY OR PROVISIONAL OR CONTINGENT
PERMANENT APPOINTMENT ON STATUS OF APPOINTEE

Effect of temporary appoiniment on eligibility for permanent appointment.

The acceptance by an eligible of a temporary appointment shall not affect his/her standing on the
eligible list for 2 permanent appoiniment, nor shall the period of temporary service be counted as part
of the probationary service in the event of subsequent permanent appointment.

Provisional appointment of permanent employee,

When a permanent competitive class employee is given a provisional appointment to another
competitive class position in the same department or agency, the position thus vacated by himvher
shall not be filled on other than a temporary basis pending his/her reinstatement thereto vpon failure
of his/her provisional appointment to mature into permanent appointment.

Successive provisional appointment

() No provisional employee who has refused {o take an examination held for permanent
appoiniment shall be given another provisional appointment in the same titled position. No
—provisional employee who fails two examinations for pexmanent appointment shall be-eligible for
provisional appointment in the same title under the same appointing authority. For the purpose of
this rule, a failure to appear for an appropriate examination shall constitute a refusal to take an
appropriate examinaticn.

() The term of provisional appointment shall end upon establishment of an appropriate eligible list
for the position as prescribed in section sixty five of the Civil Service Law or upon receipt of the
results of examination wherein no candidates passed the appropriate examination. The
provisional appointee may be authorized another provisional appointment at the discretion of the
Personnel Officer of the eligible list containg fewer than three eligibles from which to make a
permanent appointment to the position.

11
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4. Contingent Permanent Appointments

(a) A position left temporarily vacant by the leave of absence of the permanent incumbent may be
filled, at the discretion of the appointing authority, by a contingent permanent appointment through
the use of an open competitive or promotion eligible list. Any person appointed on a contingent
permanent basis shall have all the rights and benefits of a permanent competitive class employee,
subject to the following limitations:

1. Probationary Period: All appointments under this rule shall be required to complete the
probationary period for original appointment or promotion as prescribed in these rules.

2. Retumn of Incumbents: In the event of layoff or if the permanent incumbent returns from
leave of absence, persons holding positions on a contingent permanent basis shall be
displaced before any persons holding permanent status in the same title, regardless of total
seniority. In the event that more than one position in the same title is held by persons having
contingent permanent appointment, displacement among those persons shall be based on the
inverse order of their contingent permanent appointments.

3. Preferred List: Upon displacement, if the contingent permanent appointment was made
from a promotion eligible list, he/she shall be restored to his/her permanent position and have
his/her name placed on a preferred eligible list, for certification as a mandatory list only to the
department or agency in which the contingent permanent appointment was made. If the
contingent permanent appointee was appointed from an open-competitive eligible list and
does not have a permanent position to return to, (s)he shall have his/her name placed on a
preferred list for certification as a mandatory list in the civil division in which the contingent
permanent appointment was made.

4. Seniority: When a contingent permanent appointment matures into a permanent
appointment, the date of permanent service shall be the date of the original contingent

permanent appointment.

5. Promotion: When a permanent competitive class employee accepts a contingent
permanent appointment, the position vacated by such employee shall not be filled except ona
temporary or contingent basis until the contingent permanent appointment matures into a
permanent appointment.

(b) All appointments under this rule shall be canvassed as “permanent — contingent permanent”. A
copy of this rule must be included with the canvass letter.

(c) Appointments to contingent permanent positions shall be made by selection of one of the top
three candidates on an appropriate eligible list willing to accept contingent permanent appointment.
There will be no recanvassing of the eligible list in the event the contingent permanent position
becomes unencumbered. Acceptance of a contingent permanent appointment will remove the
person’s name from the eligible list for any future contingent permanent or permanent vacancies -
within the department or agency in which the contingent permanent appointment was made.

(d) If a permanent vacancy becomes available in the same title in the department or agency in which
a contingent permanent appoiniment has been made, the most senior contingent permanent appointee
in that title shall immediately gain permanent competitive class status in the class if the required
probationary period, as prescribed in this rule, has been satisfactorily completed.

i2
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COUNTY OF ERIE

MICHAEL A, SEIRAGUSA MICHELLE M. PARKER
ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
COUNTY EXECUTIVE -
Jeremy C.TOTH

PDEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

April 23, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Szewczyk, Elizabeth, a Minor, by
Peckey, Michele, as p/n/g, and
Szewczyk, as p/n/g, v. County of Erie

and Town of Collins
Document Received: Notice of Claim
Name of Claimants: Michele Peckey

4831 Morgan Parkway
Hamburg, New York 14075

Dennis Szewezyk
27 Matthew Lane
Cheektowaga, New York 14225

Claimant’s attorney: William D. Murphy, Esq.
Maxwell Murphy, LLC
1230 Delaware Avenue
Buffalo, New York 14209

1|Page






Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

o M ek ot

Michelle M. Parker

First Assistant County Attorney
Direct Dial: (716) 858-2209
Email: parkerm3 @erie.gov.

MMP/dld

Enclosure

cc: Michael A. Siragusa, Erie County Attorney
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STATE OF NEW YORK oy LAV AL ;,\(,,}\ %szm
SUPREME COURT : COUNTY OF ERIE YA ety Cledk

In the Matter of the Claim of
MICHELE PECKEY, Individually and as Parent and
Natural Guardian of ELIZABETH T. SZEWCZYK, a

Minor, and DENNIS SZEWCZYK, Individually P NOTIGE OE CLA!M_,,,,
and as Parent and Natural Guardian g;i ; oo Tl W );n
of ELIZABETH T. SZEWGCZYK, a Minor, ! g } i}
_! §i i
Claimants, APR 192012 L/
VS. ﬂm‘*f
COUNTY OF ERIE and TOWN OF COLLINS. L~~-~'~¥"~”~?~5-1~« Ej Mﬁﬁt
Respondents.
TO: COUNTY OF ERIE TOWN OF COLLINS
92 Franklin Street 14093 Mill Street, Box 420
Buffalo, New York 14202 Collins, New York 14034

PLEASE TAKE NOTICE, that in accordance with the requirements of New York
General Municipal Law §50-e the Claimants, MICHELE PECKEY, Individually and as Parent
and Natural Guardian of ELIZABETH T. SZEWCZYK, a Minor, and DENNIS SZEWCZYK,
Individually and as Parent and Natural Guardian of ELIZABETH T. SZEWCZYK, a Minor, claim

and demand the following against the Respondents, COUNTY OF ERIE and TOWN OF

COLLINS:
1. The names and post office addresses of the Claimants are:
MICHELE PECKEY DENNIS SZEWCZYK
4831 Morgan Parkway 27 Matihew Lane
Hamburg, New York 14075 Cheekiowaga, New York 14225

ELIZABETH T. SZEWCZYK
4831 Morgan Parkway
Hamburg, New York 14075

(URPHY

ATTORIE.EIFS%T Law
1230 DELAWARE AVENUE * BUFFALO, NY 14209 | 716.8851300 | fax716.885.1301 (not for service) | WWW.MAXWELLMURPHYLAW.COM
=i







The name and post office address of the Claimants' attorney is:
WILLIAM D. MURPRHY, ESQ.

MAXWELL MURPHY, LLC

1230 Delaware Avenue

Buffalo, New York 14208

2. MICHELE PECKEY and DENNIS SZEWCZYK are the parents and natural
guardians of ELIZABETH T. SZEWCZYK, a minor.

3. This claim is for personal injuries and economic loss sustained through the
negligence and violations of the Respondents, COUNTY OF ERIE and TOWN OF COLLINS,
their employees, agents and servants.

4, The date, time and place where this claim arose are as follows: at approximately
4:30 a.m. on January 28, 2012 on Versailles Plank Road at or near its intersection with Snow
Road on the Cattaraugus Indian Reservation, County of Erie and State of New York.

5. ELIZABETH T. SZEWCZYK was a passenger in a motor vehicle which was
owned and being operated by Bradiey V. Maloney when Mr. Maloney lost control of said
vehicle and it left the road, went down an embankment some 50 feet down into a ravine,
causing serious personal injuries to Infant Claimant, ELIZABETH T. SZEWCZYK.

6. The accident took place at the above-mentioned location which the
Respondents, COUNTY OF ERIE and TOWN OF COLLINS, knew to be dangerous, unsafe
and defective but nonetheless failed in their individual duties to study, improve, change, alter,
maintain or otherwise make safe. Through the negligence, carelessness, and statutory
violations of the Respondents, COUNTY OF ERIE and TOWN OF COLLINS, in maintaining,

designing, keeping and constructing the road referenced above, the motor vehicle accident

occurred causing serious personal injuries to ELIZABETH T, SZEWCZYK.

ATTORNEYS AT LAW

1230 DELAWARE AVENUE - BUFFALG, NY 14209 | 716.885.1300 | fux 716.885.1301 (not for service) | WwwW MAXWELLMURPHYLAW.COM
At}







7. ELIZABETH T. SZEWCZYK was caused to suffer serious and permanent
personal injuries, including but not limited to a traumatic brain injury, coma, dislocations and
fractures in her left foot, pain and suffering and economic damages resulting from those
injuries as a direct and proximate result of the aforesaid negligence and failures of the
Respondents, COUNTY OF ERIE and TOWN OF COLLINS.

8. Claimants MICHELE PECKEY and DENNIS SZEWCZYK have been caused to
suffer damages, including but not limited to, economic damages for medical expenses and loss
of wages as they were required to take time off from work to care for their daughter, mental
anguish, ocut-of-pocket expenses and loss of society and companionship of their daughter as a
direct and proximate result of the aforesaid negligence and failures of the Respondents,
COUNTY OF ERIE and TOWN OF COLLINS.

WHEREFORE, the Claimanis, MICHELE PECKEY, Individually and as Parent and
Natural Guardian of ELIZABETH T. SZEWCZYK, a Minor, and DENNIS SZEWCZYK,
Individually and as Parent and Natural Guardian of ELIZABETH T. SZEWCZYK, a Minor,
hereby claim and demand from Respondents, COUNTY OF ERIE and TOWN OF COLLINS,
compensation for the damages sustained by reason of the wrongful, unlawful, negligent and

careless acts and omissions of the Respondents, COUNTY OF ERIE and#TOWN OF

COLLINS, their agents, servants and employees.

DATED: April , 2012
Buffalo, New York

On Behalf of Claimants — MICHELE PECKEY, Individually
and as Parent & Natural Guardian of ELIZABETH T,
SZEWCZYK and DENNIS SZEWCZYK, Individually and as
Parent & Natural Guardian of ELIZABETH T. SZEWCZYK
1230 Delaware Avenue

Buffalo, New York 14209

(1 6 85-1 300

ATTORNEYS AT Law

1230 DELAWARE AVENUE » BUFEALO, NY 14209 | 716.885.1300 | fax 716.885.1301 (not for service) | WWW.MAXWELLMURPHY[LAWCOM
AR







VERIFICATION

MICHELE PECKEY, being duly sworn, deposes and says:
I am the Claimant above named; | have read the foregoing Notice of Claim and know its
contents; the same is true to my own knowledge, except as to those matters therein stated to

be alleged on information and belief, and, as to those matters, | believe it to be true.

(ICHELE PECKEY

Subscri and sworn to before me
this ZE day of April 2012,

LA,
Notary Public / /

MURPHY

LL
ATTORNEYS AT 1 AW

1230 DELAWARE AVENUE - BUFFALO, NY 14209 | 716.885.1300 | fax 716.885.1301 Unot for service) | WWWMAXWELLMURPHYLAW.COM
]







VERIFICATION

DENNIS SZEWCZYK, being duly sworn, deposes and says:
I am the Claimant above named; | have read the foregoing Notice of Claim and know its
contents; the same is true to my own knowledge, except as to those matters therein stated fo

be alleged on information and belief, and, as to those matters, | beliele it to be true.

D e

DENNIS SZEWCT?K

Subscribed and sworn to before me
this [,3 day of April 2012.

No. 01SM6023963
Notary Public, State of New York
Qualified in Erie County e

My Commigsion Expires May 3,20

URPHY

11 M
ATTORNEYS AT Law

1230 DELAWARE AVENUE - BUFFALO, NY 14209 { 716.885.1300 | far716 885.1301 (nerfor service) | WWW.MAXWELLMURPHYLAW.COM
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MICHAEL A. SIRAGUSA COUNTY OF ERIE

ERIE COUNTY ATTORNEY

MARK C. POLONCARZ

COUNTY EXECUTIVE
DEPARTMENT OF LAW

April 26, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

JErEMY C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,

regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Anderson, Derrick v. RN Serena, Sheriff
Timothy B. Howard, County Executive
Chris Collins, RN Joe Wertman, and

RN Duane
Document Received: Summons and Complaint
Name of Claimant: Derrick Anderson

ICN 149

c/o Erie County Holding Center

40 Delaware Avenue
Buffalo, New York 14202

Claimant's attorney: Pro Se

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA

Erie County Attorney

oy /Nl Aok

Michelle Parker

MMP/dId

Enc.
cc:

Michael A. Siragusa, Erie County Attorney

95 FRANKLIN STREET, RoOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 858-2200 — WWW_ERIE.GOV
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UNITED STATES DISTRICT COURT

for the

Western District of New York

LEB S Adgson” )
PITW § Civil Action No. /7/\7 474 (03 7
B, SErre )
Defendant )
SUMMONS IN A CIVIL ACTION = %’ S
To: (Defendant’s name and address) §§ ?; : 'Fj‘
Ll e A
Buteto vy )02 N

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ,
P. 12 (a)(2) or (3) ~— you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attomey,

whose name and address are:

Derrick Anderson #1489
Erie County Holding Center
40 Delaware Avenue
Buffaio, NY 14202

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT
APR 4 2812 : -, .'!Wh
y ; il x,q% B 6
L i gj &g_ T e,
Sl g .&»U{f /;j .

Date:

Signature of Clerk or Deputy Clerk



AQ 440 (Rev, 12/09) Summaons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ, P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

(3 1 personally served the summons on the individual at (place}

on (date) or

(3 Ileft the summons at the individual’s residence or usual place of abode with name)

, & person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or
3 1 served the summons on (raime of individual) , who is
designated by law to accept service of process on behalf of mame of organization)
on (date) ; Or
1 1returned the summons unexecuted because ; OT
O Other (specify):
My fees are § for travel and $ A for services, for a total of $ 0.00

] declare under penalty of perjury that this information is true,

Date:

Server’s signature

Printed name and title

Server s address

Additional information regarding attempted service, etc:
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County of Erie

CHRIS COLLINS
COUNTY EXECUTIVE
DEPARTMENT OF HEALTH

ANTHONY . BILLITTIER IV, M.D., FACEP . EDWIN HEIDELBERGER, M.D., Ph.D.
COMMISSIONER OF HEALTH CKIEF MEDICAL DFFICER

May 2% 2011

Bruce R Mazzarella, Administrative Law Judge
Office of Disability Adjudication and Review
Key Center, Suite 200

50 Fountain Plaza

Buffalo, N, 14202-2295

Re: Derrick Anderson DOB* 6/29/66

This information is being forwarded to you at the request of Mr. Anderson. He is a 44 year old right

hand dominate African-american who has a history of diabetes, smoking, and has had a large

infarct in the left cerebellar hemisphere (2010). He is currently being worked up for the finding of

severe stenosis (narrowing) of the left vertebral artery. He complains of intermittent headaches,

numbness, dizziness and unsteadyness. He is being maintained on glipizide, metformin, crestor, gabapentin,
lisinopril and aspirin. Should you need any additional information, please contact the medical department
at (716) 858-8090.

Sincerely,

Yy

Edwin Heidelberger, M.D, Ph.D.
Chief Medical Officer
Division of Public and Correctional Health.

NYS License 130805
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PanérT Co M

County of Erie
CHRIS COLLINS
COUNTY EXECUTIVE
DEPARTMENT OF HEALTH
ANTHONY J. BILLITTIER IV, M.D., FACEP EDWIN HEIDELBERGER, M.D., Ph.D.
COMMISSIONER OF HEALTH CHIEF MEDICAL OFFICER

May 13th 2011

Bruce R Mazzarella, Administrative Lawe Judge
Office of Disability Adjudication and Review
Key Center, Suite 200

50 Fountain Plaza

Buffalo, NY, 14202-2295

Re: Derrick Anderson DOB: 6/29/66
Addendum to letter of 5/2/11:

In addition to the previous diagnosis, Derrick also has a history of degenerative disc disease

resulting in lower back pain with neuropathy. He is on neurontin for this with modest improvement.

Sincerely,

in Heidelberger, M.D, Ph.D.
ChieffMedical Officer
Division of Public and Correctional Health.

NYS Llicense 190805

EDWARD A RATH COUNTY OFFICE BUILDING, 95 FRANKLIN STREET, BUFFALQ, NEW YORK 14202 » www.erde ooy
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T

y of Erie
CHRIS COLLINS
COUNTY EXECUTIVE

DEPARTMENT OF MENTAL HCALTH FORENSIC MENTAL HEALTH SERVICE
PHILIF & ENDRESS, LCSW, ACSW MICHAEL RANNEY, MS, CRC
COMMISSIONER QIRECTOR QF INTENSIVE ADULT M H SERVICES

March 29, 2011

Bruce R. Mazzarella, Administrative Law Judge
Office of Disability Adjudication and Review
Key Center, Suite 200

50 Fountain Plaza

Buffalo, NY 14202-2285 .
RE:  101-56-4801/ DERRICK MARCELL ANDERSON

DOB: 6/22/66
Dear Judge Mazzarella.

This information is being forwarded to you at the request of Mr. Anderson. The Forensic Mental :
Heallh Service of the Ene County Denartiment of Mental Health has known Mr Anderson since 1985,
with our most rece,t contact being during this incarceration at the Erie County Halding Center. He .
has been followed consistently during s ncarcerations in the facility over the years, and our most -
recen! contacl began on November 13", 2018 . In the past, he was treated for Schizophrenia and
reports this diagnosis 1s by history. We do have a record of past treatment for this with antpsychotic
medications; however more recenlly, based on prison treatment as well as outpatient mental health
care, his more current diagnoses being that of Major Depressive Disorder and Poiysubstance Abuse.
His current medication is: Remeron 30 mg at bedtimie He presents in a stable manner and has
been cooperative throughout his mcarceration.

If you require further information regarding this individual, please feel free to our office at 858-8095.

Respecliully submitted,

A ] A Brneny M, AL

Michael R. Ranney, MS, CRC., LMHC
Direclor of Intensive Adull Mental Health Services

MRR.kmd

CRIMINAL COURT CLINIC
120 WEST EACLE STREET
BUFFALDO NEW YORK 14202
PHOME (716) B5B.8085 FAX (71B) G5B 5868
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Revised 05/01 WDNY UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

FORM TO BE USED IN FILING A COMPLAINT
UNDER THE CIVIL RIGHTS ACT, 42 U.S.C. § 1983

AT okr T

1. CAPTE F ACTIO

A, Full Name Aund Prisoner Number of Plaintiff: NOTE: [fmore than one plaintiff files this action and seeks in forma

pauperis status, each plaintifi must submit an in forma pauperis application and o signed Authorization or the only plaintiff 1o be
considered will be the plaintiff who filed an application and Authorization.

Aol heedmusan Tear WA

-VS-

B. Full Name(s) of Defendant{s} NOTE: Pursuantto Fed R.Civ.P. 10fa), the names ofgll partics must appear in the caprion.
The court may not consider a claim against anyone not identified in this section asa defendant. If you have more than six defendants,
you may continue this section on another sheei of paper if you indicate belg{:.r &at vou have done so,

h)

ANV AN . 4 Jos WE Rad
2 SNl ol % -;thi,\mlb\{c\) 5. S D
3.4 SN EU S AN, 3 Oy VWY 6.

2. STATEMENT OF JURISDICTION

This is 2 civil action secking reliel and/or damapes to defend and profect the rights guaranteed by the Consttution of the

United States. This action is brought pursuant to 42 U.S.C. § 1983. The Court has jurisdiction over the action pursuami to
28 U.S.C. §§ 1331, 1343(3) and (4), and 2201.

3. PARTIES TO THIS ACTION
PLAINTIFE'S INFORMATION NOTE: To list additional pluintiffs, use this format on another sheet of paper.

MName and Prisoner Number of Plaintiff;

Present Place of Confinement & Address:

Name and Prisoner Number of Plaintiff;
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Present Place of Confinement & Address;

DEFENDANT’S INFORMATION NOTE: To provide information abour more defendants than there is room for here, use this
format on anather sheet of paper. :

Name of Defendant;

(If applicable) Official Position of Defendant;
(If applicable) Defendant is Sued in _ Individual andfor _ Official Capacity
Address of Defendant:

Name of Defendant;

{1f applicable) Officiat Position of Defendant:
(If applicable) Defendant is Suedin _ Individua] and/or Official Capacity
Address of Defendant:

Name of Defendant;
(If applicable) Official Position of Defendant;

(If applicable) Defendant is Sued in Individual and/or Official Capacity
Address of Defendant:

4. PREVI WSUITS TE RAYL
A, Have you begun any other Jawsuits in state or federal court dealing with the same facts invelved in this actien?
Yes No
If Yes. complete the next section. NOTE: If you have brought more than one lawsuit dealing with the same facts as this
action, use this format to describe the other action(s) on another sheet of paper.
1. Name(g) of the parties ta this other lawsuit:

Plaintiff(s)m‘\.};)\(}l\ b dgsen] ¢ A W
D;fendmt(s):{\‘\_“ S{kA\HD‘ \’\\\“ -‘SQ{J \I\\;:\\T\;]\DL\E ]&M ml:-.\\ﬁ“; X OV\V\§ UO\\\\\.DI
Oeendt Ao g e Doty s
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2. Court (if federal court, name the district; if state court, name the comw)b\m{"\{ C)OU;(\Y
ThE (00Tt
Docket or Index Number: 2O A\~ —Q-j)‘:’
Name of Judge to whom case was assigned%_d\‘r- U\;\’\\\A\ Q\;\‘{ C j 1 &L)&\\\\ﬁ
The approximate date the action was filed TENI A by i N\ O
‘What was the disposition of the case?
Is it still pending? ch__m;_ No

S koW

If not, give the approximate date it was resolved.

Disposition (check the statements which apply):
Dismissed (check the box which indicates why it was dismissed):

By court sua spomte as frivolous, malicious or for failing to state a claim
upon which relief can be granted;

By court for failure to exhaust administrative remedies;

Y By court for failure to prosecute, pay filing fee or otherwise respond to a court
order;

By court due fo your voluntary withdrawal of claim;
Judpment upon motion or after trial entered for
plaintiff

__!_ defendant,

B. Have you begun any other lawsuits in federal court which relate to your imprisonment?

Yes No.

If Yes, complete the next section. NOTE: If you have brought more than one other lawsuit dealing with your imprisonment,
use this same format to describe the other action(s) on another sheet of paper.

1. Name(s) of the parties to this other lawsuit;
Plaintiff{s);
Defendant(s);
2. District Court;
3. Docket Number:
4. Name of District or Magistrate Judge to whom case was assigned;
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5. The approximate date the action was filed:

6. What was the disposition of the case?
Is it still pending? Yes No

(T ——

If not, give the approximate date it was resolved,

Disposition (check the statements which apply):
Dismissed (check the box which indicates why it was dismissed):

—

By court sua sponte as frivolous, malicious or for failing to state a claim
upon which relief can be granted;
By court for failure to exhaust administrative remedies;

k By court for failure to prosecute, pay filing fee or otherwise respond 1o a eourt
order;

By court due to your voluntary withdrawal of claim;

Tuderment upon motion or after trial entered for

plaintiff

_X_ defendant.

5, OF

Far your information, the following is a list of some of the most frequently raised grounds for relief in proceedings under 42
U.8.C. § 1983, (This list does not include all possible claims.)

* Religion » Access to the Courts « Search & Seizure

« Free Speech + False Arrest » Malicioug Prosecution

*» Due Process * Excessive Force : iz] of Medical Treatment..?
* Equal Protection * Failure to Protect = Right to Counsel

Please note that it is not enough to just list the ground(s) for your action, You must include 2 statement of the facts which
you believe support each of your claims. In other words, tell the story of what happened to you but do not use Jegal jargon.

Fed R.Civ.P. B(a) states that a pleading must contain "2 short and plain statement of the claim showing that the pleader is
entitled to relief” "The function of pleadings under the Federal Rules is to give fair notice of the claim asserted. Fair notice
is that which will enable the adverse party to answer and prepare for trial, allow the application of res judicata, and identify
the nature of the case so it may be assigned the proper form of trial." Simmons v. Abruzzo, 49 F.3d 83, 86 (2d Cir. 1995).

Fed R.Civ.P. 10(b) states that “[a]ll averments of claim ... shall be made in pumbered paragraphs, the contents of each of
which shall be limited as far 2 practicable to 2 single set of circumstances.”
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Exhaustion of Administrative Remedies

Note that according to 42 U.S.C. § 1997e(a), “[nlo action shall be brought with respect to prison conditions under section

1983 of this title, or any other Federal law, by a prison er confined i any jail, prison, or other correctional facility untl such
administrative remedies as are available are exhausted.”

You must provide information about the extent of your efforts to gricve, appeal, or otherwise exhaus! your administrative

remedies, and you must attach copies of any decisions or other documents which indicate that you have exhausted your
remedies for each claim you assert in this action.

A. FIRST CLATM: On (date of the incident)
defendant (give the name and position held of each defendapt involved in this incident)

did the following to me (briefly state what each defendant named above did):

The constitutional basis for this clajim under 42 U.S.C. § 1983 js:

The relief I am seeking for this claim is (briefly state the relief seught):—?j'(/ Lo ,Z_'Z f@f% / /:jj £IALS

»‘? AP Y "
~l 500,000,
37 v

Exhaugtion o ur Administrative Remedies for this Claim:
Did you grieve or appeal this claim? V Yes No If yes, what was the resu]t?\_ﬂl’/f:‘ VM/E
rdaAorl . | _
Did you appeal that decision? / Yes No  If yes, what was the result? uj/f?f_ LA
Mﬂf%ﬁ: ol

Attach copies of any documents that indicate thaf you have exhausted this claim,
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If you did not exhaust your administrative remedies, state why you did not do so:

A. SECOND CLATM: On (date of the incident)
defendant (give the pame and position held of each defendant involved in this incident)

did the following to me (briefly state what each defendant named sbove did):

The constitutional basis for this claim under 42 U.S.C. § 1983 is:

 relief ] am seeking for this claim is (briefly state the relief sought):_lz’z/ /[/ () ,Z:Z/ﬂ’;(jj z—‘if 7/'?# V
J00,000,

Exhaustion of Your Administrative Remedies for this Clajim;:

Did you grieve or a_Ppeal this claim? y Yes No  If yes, what was the resulty/kf% LR/ =
Ltg// S AL TECS - _

Did you appeal that decision? V Yes No  If yes, what was the rasu.lt?;_gf’/ E Uit e —
(5’-7/ SSE ¢/

Attach capies of any documenis that indicate that you have exhausted this claim,

If you did nol exhaust your administrative remedies, state why you did not do so:

If you have additional claims, use the above format and set them out on additional sheets of paper.
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UGHT
Summanze the rehe.:f re srea’ by gu in each statement of claim above.
ZA A Ll LR 72 508, 000 -

Do you want a jury trial? Y%

I declare under penalty, of perjury that the foregoing is true and correct.

Execuled on l;' // 9// 6“
(date)

NOTE: Each plaintiff musi sign this complaint and r also sign, /dll subseguenr papers Siled with the Court.

47% 7/

Signature(s) of Plaintiff(s)
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ERIE COUNTY SHERIFF'S OFFICE

MEMORANDUM

TO: ChiefT. Duna/
FRCM: Sgt. M. DlJosep@‘:7

DATE: 2/20/11

RE: /M Derrick Anderson

Sir, on 2/19/11 | did receive a grievance from {/M Anderson, Derrick conceming
him not receiving his PM medication on 2/17/11. | did speak with inmate Anderson
and attempted to resolve his Issue.

| immediately contact medical and did speak with RN Perez about his
medication not being received. RN Perez did state to me that agency RN “Serena”
did log in.inmate Andersons medical chart that she dispensed his medrcatlon to .-
him on 217/11.

| did check the C-Seg. log book and noted that RN Serena did not sign the log
book and no medication pass was logged. | then questioned the Deputy that was
working that shift. Deputy L. Stevens stated to me that, RN Serena was passing
meds on C-Constant Observation and did not pass meds on C-Seg. Deputy
Stevens stated to me that she even questioned RN Serena about Meds for C-Seg
and RN Serena stated | have no meds for back there.

| did include copies of the Log book from the shift and a statement from

Deputy L. Stevens

i
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e ERIE COUNTY SHERIFF'S OFFICE

TO \%‘- D \(K@ph DATE _2A \1 19 " B
o . susseet_(Cvirlie, Seg
FROM DQ{) L SHvdns ~

On 4| Fhis Depuhy was assigned o wovk. tharlie S&.
Ot @Pmima’w{% AOPC Nvse Serena. was passing meddcation
o Chovlu tomstant Waetth . This 'D/&Pvd\é 6 Ked. NuwvsL
Sutno. i shu had. edicaion for Charlie S wst
SR Yebponded " 0" This Depwy Hun stk "owe yome
BWe You don+ have medicahor fov Charls 5697 Twse
Suwnon respondid 1 do not havt meds for badk Hure
Znd of vepov+

—fSThe-IsEe T
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New York State Commiséion of Correction

Grievance Form - Part II

Facility: Erie County Holding Center Grievance #: 11G-017
Name of Inmate A, pepsnd, Dootice. 11 Date Part I was received: 3/2/2011
Decision of the Grievance Coordinator: Number of Additional-Sheets Attached { Yed

(Including specific fucts and reasons underlying the decision)

Grievance sustained, aclion requesled granted in part. Per our verbal discussion eardier this morning, your medical
concerns were addressed to your satisfaction. Health Department Administration have been forwarded all information
pertaining to this incident. Please note, | have Included the two subsequent grievances you filed, as they were coneerning
the same issue, Please contact me Immediately if there are any further issues.

Signature of Grievance Coordinator _‘772’— Q f'f - Date; %[31/{

Chief/Thomas Dlina
( ) I have read the above decision of the Grievance Coodinater

71 agree to accept the decision .7,,
( ) I wish to appeal {o the (;?«Administraﬁve Officer Dates '?///
A

%%%//’7'/ gf%o Date: '? / -—3/ /. /
3 3

Decision of the Chief Administrative Officer Number of Additional Sheets Attached ( )

( including specific facts and reasons underlying the decision )

Grievant Signatur Uz

L

T, -

Signature of the Chief Administrative Officer: Date;

PURSUANT TO SECTION 7032.5(A), ANY GRIEVANT MAY APPEAL ANY GRIEVANCE DENIED BY THE FACILITY
ADMINISTRATOR, IN WHOLE OR IN PART, TO THE STATE COMMISSION OF CORRECTION,

( ) Ihave read the above decision of the Chief Administrative Officer

( )I1agree to accept the decision
{ )Iwish to appeal to the Citizen’s Policy and Complaint Review Council

Grievant Signature: Date:

Submission to the Citizen*s Policy and Complaint Review Coupcil

I HAVE ISSUED THE GRIEVANT A RECEIPT INDICATING THE DATE THE APPEAL HAS BEEN SUBMITTED TO
THE CITIZEN'S POLICY AND COMPLAINT REVIEW COUNCIL. I HAVE ENCLOSED WITH THIS GRIEVANCE,
THE INVESTIGATION REPORT AND ALL OTHER PERTINENT DOCUMENTS.

Signature of the Grievance Coordinator: Dazte:
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Case 6: 12 cv-068039-JWF Document4 Filed 03/06/12_ Page 32 of 46
. Inmate Grievance Form Grievance #

i

G.

Facility: ERIE COUNTY HOLDING CENTER
Name of Tnmate: \ - ICN# \qq HU# C/ 5()—36

Brief Description of the Grievance (Completed by the prievant): Number of Additional Sheets Attached ( } O T\L 9-\ \\/{\ \

Lku\\/\\\[(\ SENING MEA v, N\)l\fS\r:_ AvvAA (&\(& M OY
c\\\!x e md ORLOekes

< AN 5\(\\[& Jd_ouk Wy \/\‘\ N\\ir_\c
Didle Mash "WMormddM 90T dd siaY swenl e ¢ M\\\,
5T \ogeDoo¥h Mnpx ONE delvwimved MEAY ou Chevie DEG)
A O &\/\\-_‘L»é(\-\\ S'.\)VO\I‘E_B \ (X‘\ AW 9"-: ML ME (\.\)o

' R
Action requested by the grievant (Completed by the grievant): Number of Additional Sheets Attached () mﬂE &

Ty NOowsE Sevidk DE veModed WoM wgulerdd sy
c JAY UNS She \obrNs Mae \ed oud ot Ve 4
30 50 kn Ewld Loy D}:-an_\\)% 1o d%ep \AD baud YAKE
YE3Dons o N Do Mok Meevudy NEe Mocpl, Medigl, kd
Ve gbl yesdoyndadill by FhdeEanug M Medveel e

Grievant Signature: WMM W % Date /Time Submitted: ,Z /f ‘?/f !
Receiving Staff Signature: @ -4 Q.8 Date/Time Received: 2 / 7 ﬁ; /it Tl

Summary of fucility staff attempts to resolve =~ Number of Additional Sheets Attached ( )
(Artach relevant documentation}

%éh( TR Gy JYAN D\&Mﬂsh ) {LoCoxC

A VaN “'2 ™1 DN

45, 2 W e ) R Vg &@{\QL_) o=t A RA
e Gl WGEE M0 S

(/("(’J{‘:(:' £t t% P#D*~’L’P _/'-.__,_ 4.@-&"‘—‘-— - T - v J'_’di.j ..) ALY s M;"""
7&‘91 cec!. y ;)/—f‘ (f—_

Officer/.Stipervisor S:gnamtt)‘m O&b—t\.‘u W( . ﬂ«m
: /s

do ot accept this resolution and wish to file a formal grievance

(e ol (T et 50/ PS

Signature of INMATE: = 7
Forwarded to Grievance Coordinator Z ;2(777 A/ 5 S/ T
Officer/Supervisor Signature: Date: Time:

Received by Grievant Coordinator

Signature of Grievance Coordinator: Date: .. Time:

{Grievance must be forwarded to Grievance Coordinator within 24 hrs of . submission) )
JMD-D5
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97"7* Cep w&asgé%%bw ?WF ?ocumentdr Filed 03/06/12__Page 35 01‘46“>

mate Grievance Form Grievance #
B-1=41 *5\\\\\ [ | 6-O | 7
“Facility: ERIE COUNTY HOLDING CENTER '
Name of InmataDEV\ﬁlU\Q !&\\\[ GQ‘V‘J_JO M ICN# \L%q H/U # C/ J‘SC? f}b

Brief Description of the Grievance (Completed by the grievant)s Number of Additional Sheets Attached ( ) A&T

P\o (oLl | O'%LM NUWGE JoE (AME Yo ¢ Mldhe 2Eq
Wibedd M4 Diehebes 'Ne (\1\0[»‘\-&;)1\1 Me r){%f M N o B8 YororMe
\Sn\/ic \QLJ_, Ll UM&?@‘R}S\ONA We sbked T da'l e AMr
VEAS, tafd v ok dowlg Yo get Waeue HE WES VErd UEdoelly
AhIWE Yo gogge MEs Yol cadallbg pobust ME Yof Rhg
egbiviele GuivReer bt oMaey Nuloes “ad e AsKanioud
‘\J/\\TL\\U{:.\ Q\_\)R{TM\: ne ~,

Action requested by the grievant {Compieted by the grievant}):  Number of Additional Sheefs Attached () SF \SUVSI"

Nowse Tel Yo DY, {SphallE 1 YoM okl udr\ We e
o, e, Diclwdvyd ME c&xuchau badd Mt Wy Merbd Lnd

M* (l»v/&i veEsdardotind v L VB’MF%JE Hant e e Fi(E 'Y Cor
':"5 AN ’)x’ H,li\b\\!/ft\w\ X N0 Apds B e

Grievant Slgnatur&/ IJQ [{6Ml K[Z?f Z e Date /Time Submittel: =3 / / / / / / CF#UC/AP/
Recelving StaﬂSlgnaturWDatﬁime Received: l% [ i /l{ / / .' UD

Summa of facility staff attem is to resolve Number of Additmna] Sheets Attached ( )

{Atack relevant documentation) B
0 U ook aC unoale &0 Selaae
'manamdk A0 ‘E_‘V\DMCﬁQSL» f"\Yog\ 5{3—\— o s

3fatit SnE PRV evs  RERFoSE A5 _THrs_ 1S TNE  Sanm®  1SSUE Conk cTvad-

EMAYES o HE  PEPT, oF pppeTR |, THEY whit BE  pn/BTenTiE)  Thieriy,

Ofﬁce % upemsor Signature

I accept this resolution ' ?nt accept this resolution and wish to file a formal grievance o
////t’,/; 4 . / ’ﬂ}‘r "//f
Signature of INMATE: A1 //’ @4 e Datei~ ¥ o /¢ Time 7% -

I

Forwarded to Grievance Coordinator

Officer/Supervisor Signature: Date: Time:

Received by Grievent Ceordinator

Signature of Grievance Coordinator: Date: Time:
. (Grievance must be forwarded to Grievante Coordinator within 24 hrs of submission )
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Inmate Grievance Form Gnevance #

i | ¢-D 1 7
'Facnhtyz. ERIE COUNTY HOLDING CENTER 5 \9‘\ \\ _L
Name of Inmate: Ty \c \/(\ 1"\\\f. (&-E\féﬁ i \’ ICN# [U((‘E . HU# C "'5('] '3;%

Briel Description of the Grievance (Completed by the grievant]: Number of Additional Sheets Attached ( }i J_\M AJW A
fX

Yo PANE M ok ians Yeopust W Movses FroM e
Cakdande Age NeA Aauy Sy W Masi Dl ond SWHL
Movse. JSee? \’)wfog.m\nk e Wyioana MEdiour ‘WLA % u\xw\\\- 5%3
Jévm\{ Shede d o Aot WA vie Mand Wivole . \?b\a\ \w

Ml Wi e W W Gk M\ )\&43 Kee e I, NUIGE e

CETa )\ aTEA M\M\sélv MEDECAJSE WE TAF L Gredeely ™S
N CopravdAE
Action requested b the rievant (Completed by the grievant): Number of Additional Sheets Attached () ©OW/ \0139\:; 9\

ol M&)L“‘f CJ\“ A&’u \3\; &x’b\\é‘x‘i‘\\( (m\kr ,l: (\jk(\/\_\\iir\(n\ (A\\Hﬂl
e B WAkl T S We pne r_:fls WA e Vb
Med oo ¢abdTe Yol Nowse 5 € Ao e Us—\y L e
W Nes g o —

y

Grievant Stgnamrmmfm tl Date /Time Submitted: ‘Z/ _7—/)'/ /
Receiving Staff Signature: //‘/ % Date/Time Received: / ? 3 &

Summa of facili stafr ﬁﬁEJfS to resolve Number of Addlﬁona! Sheets Aﬂached ( )

(dtuchy relevoy docsmentagion) L W/.,,é: W /4/2 ek,
Nty 2 o Mg

@ U- @@%ﬁ%%ﬂ? cv-06039-JWF Document 4 Filed 03/06/12_Page 37 of 46

v L

Fl s y.]
Officer/ Supervisor Signature / ] j. / [ g 57 '13 34
I accept this resolution /ﬁt accept this resolutmn and wish to file a ferma} grievance
& > :
Y97 2 3/ 7“) s 74
//// // //7f Datc:) 77/// Time?_* 20 /

Signature of INMATE:

Forwarded to Grievence Coordinator

Officer/Supervisor Signature: Date: Time:

Receivéd by Grievant Coordinator

Signature of Grievance Coordinator: Date: Time:
(Grievance must be forwarded to Grievanée Coordinator within 24 hrs of submission )
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Case 6:12-cv-06039-JWF Document 4  Filed 03/06/12 Page 41 of 46

!
[ Inmate Grievance Form Grievance #

G -
“Facility: ERIE COUNTY HOLDING CENTER L&q

Nameof[umate&mmm ICNm‘ HG # (/“/5(‘ “Sgc:

Brief Descrlgtmn of the Grievance (Completed by the grievant): Number of Additional Sheets Atlached ( ) “‘Y
NE N sYseS

AC \'L\\\x\\(\ XN s \g_(\ \\/\\‘ AN \\\g\XF\?S VS A L LN Yol W
Moy L\\J&J Ve Cave 17 Tad Ak AV ELSL W e \\AO\{\U\\\J (et 03
W \ve ch\‘ AN SR \M WMe Wzl weeds
Drsuse Mae e et ol {ME Xv\m\v\\\\l*«kc)sos\ DoES yad Wor\)
wWhiog T 3%e % BShey X OWebe Mo 0% 15 10500 DM had dhe
Nowsg ol neswy ‘er\\m WAL O ADEFT 5L ¢ e ol MEcTder

Action reauested by the grievant (Complered by the grievant): Number of Additional Sheets Attached ( )F \/ &f\/W

Nowsey Yo Mviada WY \%L\a Lrs Medvebhon Nodowe 1§k
D eE ey o A MR Yo bovie ge S Welas vy, OF
\Jv\p Movses Yo M e d Matg W\TQLX L\\l ¢y V\Lr&xu/&\ \!‘L‘\JL\N.‘;\)\\\JF‘
\)\/ e MNOVIE S Mg Qaanhl \\n'i:w \ki\AL\f\_ ‘OL}{\\\\A\ LVAYOASIIRTAS \59 o
bad R bad svod. M Nipvlarl MAOSE 6

erevantSJgnature}/Q%W% %W Date /Time Submitied: }/;)0///

-
R
Receiving Staff Signature: \'!} LL{AKGJ-»(L:_ / Date/Tinte Received: "L{ o Ba=) / bt Qg\u

Summaﬂ of facility stal‘f attemgts to resolve  Number of Additional Sheets Attached { )

{Attack relevant documentation)

o= GRISVANCE  SustanNZD _ fction) PEQUESTEDY GOAIED. [INEOMAEY STAFE  wive Bease) Lalwwed
of IrC MEED D ’DE’LM:& MEDLATION RS DEECTEY B TRE Crcyg?  PHYSICAN. @

125DeS
\//4 \ / Ofﬁc Supervisor Signature

i\ ;&Mﬂ%ﬁﬁéﬁy@
{‘\65 1 accept this resolution 21 dg not accept this resolution and wish to file a formal grievance
Signature of INMATE: @ mﬂ Datc:;"//'ﬁ// Time' _Z /f_
Forwarded to Grievance Coordinator \%\kM‘ / 6 / ’
Q Mdo— Date: 2 | Q [ Time: I OOO

Officer/Supervisor Signature:

Received by Grievant Coordinator

Signature of Grievance Coordinator: Dhate: Time:
(Grievance must be forwarded to Grievante Coordinator within 24 hrs of submission )

JMD-D5
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New York State Commission of Correction

Grievance Form - Part II‘

Facility: Erie County Helding Centerx Grievance #: 11G-017
Name of Inmate 4, papson, Depfaic H {4y Date Part I was received: 3/2/2011
Deciston of the Grievance Coordinator: Number of Additional Sheets Attached ( Yed

{Including specific facts and reasons underlying the decision) L
Grievance sustained; astion requested granled in part. Per our verbal discussion earlier this morning, your medical
concerns were addressed to your satisfaction. Heaith Department Administration have been forwarded all information
peraining lo this incident. Please note, | have included the two subsequent grievances you filed, as they were concerning
the same issue. Please contact me immediately if there are any further issues,

Signature of Grievance Coordinator /772//’_ Q fS — Date:_ 3/3///

Chief/fthomas Dilna

%J/have read the above decision of the Grievance Coodinator

agree to accept the decision = S
( ) I wish to appeal to the (;?Administrative Officer Dater)/'?///
Grievant Signatur@% L. %/////fd/ %‘f‘wu—b Date: -?/ .}/ /
3 1 ]ql.’
Decision of the Chief Administrative Officer Number of Additional Sheets Attached ( )

( irrcluding specific facts and reasons underlying the decision )

Signatnre of the Chief Administrative Officer: Date:

PURSUANT TO SECTION 7032.5(A), ANY GRIEVANT MAY APPEAL ANY GRIEVANCE DENIED BY THE FACILITY
ADMINISTRATOR, IN WHOLE OR IN PART, TO TIi{E STATE COMMISSION OF CORRECTION,

{ ) have read the above decision of the Chief Administrative Officer
( ) I agree to zccept the decision
( )1 wish to appeal to the Citizen’s Policy and Complaint Review Counctl

Grievant Signature: Date:

Submission to the Citizen’s Policy and Complaint Review Council

1 HAVE ISSUED THE GRIEVANT A RECEIPT INDICATING THE DATE THE APPEAL HAS BEEN SUBMITTED TO
THE CITIZEN’S POLICY AND COMPLAINT REVIEW COUNCIL. 1HAVE ENCLOSED WITH THIS GRIEVANCE,
THE INVESTIGATION REPORT AND ALL OTHER FERTINENT DOCUMENTS,

Signature of the Grievance Coordinater: Date:
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New York State Commission of Correction

Grievance Form - Part II

Facility: Erie County Holding Center Grievance #: 11-G042
Name of InmateDerrick Anderson 148 C-1 Date Part I was received: 4/18/2011
Decision of the Grievance Coordinator: Number of Additional Sheets Attached { No)

{Including specific f'm:.ts .x:.u.zd re&s:ons underlying the decivion)}
Grievance sustained action requested granted. Medical Administration is aware of your concerns with the timely delfivery
of your prescribed medication and have assured me that they are working diligently lo correct this.

Signature of Grievance Coordinator Qﬂfw WK/L‘,,A/ Date:; %—/9* 7
/ / chief Jonn Rodﬁgué 4
%Wad th
‘agree to accept the - /W///
Date: /

re decision of the Grievance Coodinator
{ -} I wish to appeal to the/Chief,A
Date: /7 //

Decision of the Chief Administrative Officer Number of Additional Sheets Attached ( )

( including specific facts and reasons underlying the decision )

Birative Officer

Grievant Signature:

Signature of the Chief Administrative Officer: Date:

PURSUANT TO SECTION 7032.5(A), ANY GRIEVANT MAY APPEAL ANY GRIEVANCE DENIED BY THE
FACILITY ADMINISTRATOR, IN WHOLE OR IN PART, TO THE STATE COMMISSION OF CORRECTION.

{ )Ihave read the above decision of the Chief Administrative Officer
{ )Iagree o accept the decision
{ ) Iwishto appeal to the Citizen’s Policy and Complaint Review Council

Grievant Signature: Date:

Submission to the Citizen's Policy and Complaint Review Council
I HAVE ISSUED THE GRIEVANT A RECEIPT INDICATING THE DATE THE APPEAL HAS BEEN SUBMITTED TO

THE CITIZEN’S POLICY AND COMPLAINT REVIEW COUNCIL, I HAVE ENCLOSED WITH THIS GRIEVANCE,
THE INVESTIGATION REPORT AND ALL OTHER PERTINENT DOCUMENTS.

Signature of the Grievance Coerdinator: Date:
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— VEUA MY
Pu__ss meos - Inmate Grievance Form Grievance #
- (1 6. 04 %
Fecilitys, ERIE COUNTY HOLDING CENTER o
) 4 Voo s
Name of Inmate;\_\‘:\_f\}lt’ x‘%)i\{(l“f:\{“;a i'\_/ ICN # \LM HU #O“/L(“]j —CX) \

Brief Description of the Grievance {Comnpleied by the grievant)s Number of AdditionalSheetsAttached ()
)\\m/\s OQ\\\\\\CJ \‘5 \\ \ riall \ \\\rﬂ\ LAAE\\" ‘\&U\K\" S L\\‘ \S‘\/\t FO‘\
¢ Ju\m\Aw~\\m\é\\ oL AN J\l%\/\\\ ‘@,ﬁm{q QNVEC A\t & IWAGES -
WAL, 48 LS \P\'\:ﬁﬂ)\w\\?\ﬁb\ul‘\i\\\} Vm@u (AW L TEsE
Uidddsiie b Novses' ner sl o B Vel Deciuse %ri LJE,

sad \o 0T Sutl You Midpvse aes, clu\t Yo Vie( Molfdam !
’\A\\\\"W Ql)&—\‘:i\\,\ss’ﬁ Ay Gl o %\a\f\u\fk) 1) \b\Y»\ of \\\\:L:Qr\ \ﬂ’\‘t \'\‘Q\d“
d/del(\ Wy oN Q@\t

Acton reguested by the prievant (Completed by the gp[ art}t  Number of Additional Sheets Attached () o

\%’Q\/ A/\,\\"? u\\[ \(\\-k/\'\\'\‘?’r ‘\1\)‘\4 ST 5\"3 \")\uf RNE \Q‘E\\C)\r c\ 0( \"\‘(\-— d
3o e Doy 0e0b v MR Scdad\ TV fuodar Whkawwgy =

(M\J«\\’\\uﬂr\@\\:’ #Nc& { Ay d\ W \“\z_\ﬁ)ﬁo W oww_\/ AW ATE Lo
Drotie To Ve NobhRed oFThE

(/D&J)*’ \/\“\C/ /}, X\\B\}_) \\\] \K\\"—’k n
A D\\\\IL 5‘?\*:/ Y“(ﬁ WL ®

- Grievaat Sigustured M'\\\I\’Z —‘\7\\/ I\XUD?AV 'Date /Time Suhmittedﬁ’/lsz?g\\?}\/] \ %/Sj// .
Receiving Staff Slgn&fﬂl‘E: 7?%‘3?\(‘? N\D -~ 1%96 Date/Time Received: '—‘1\, 6\ I @ 166 5

Number of Additionze| Sheets Attached (%)

Swomary of facilify staff atfempis to resolve

(Atiach relevant documentation)

Wa AV S B TR e
OFSeos ok Siepe of 43l i» Lo sl

. Vo
Offigét/ Supervisor Signature %MMU) 135

!
. I nccept this resolution cept this resolntlén and wish to file a formal grievance

o not
Signattre of INMATE: /fT / 4/ /, // Dmt%/ / /"7/ / Time: /)/ C/ f /y
Forwarded fo Grievance Coordinator .
/ﬁ///é // /;x = Date:‘i{l//fp/” Time: Zwa’gfa

Officer/Supervisor Signature:

Received by Grievant Coordinator
Date: Time:

Slgnaturc of Gricvsnce Coordinator:
_ (Grievance must be forwarded fo Grievance Coordinator within 24 hrs of submission )
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MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ

CoOUNTY EXECUTIVE
DEPARTMENT OF LAW

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

Jeremy C. TOTH
SECOND ASSISTANT COUNTY ATTORNEY

April 26, 2012

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Documents Received:

Name of Claimant:

Claimant's attorney:

Collins, Larry J. v. County of Erie, Erie
County Holding Center Medical Staff,
Doe, John and Doe, Jane

Prisoner Complaint Form and Decision
and Order

Larry Collins

11B3629

Five Point Correctional Facility
State Route 96, P.O. Box 119
Romulus, New York 14541

Pro Se

Should you have any questions, please call.

MMP/dld
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: M«LCAM Iﬂc«%\_,

Michelle Parker

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 838-22000 - WWW.ERIE.GOV






UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

LARRY COLLINS, 11B3629,

Plaintiff,
DECISION AND ORDER
v 12-CV-6022P

COUNTY OF ERIE, ERIE COUNTY HOLDING
CENTER MEDICAL STAFF and ERIE COUNTY
HOLDING CENTER ENTIRE STAFF,

Defendants,

Plaintiff pro se filed an amended complaint as directed by this Court’s Order of February 27,
2012 (Docket # 6) and requested appointment of counsel (Docket # 7). The Court has reviewed the
amended complaint pursuant to 28 U.S.C. § 1915.

There is insufficient information before the Court at this time to make the necessary
assessment of plaintiff’s claims under the standards promulgated by Hendricks v. Coughlin, 114 F 3d
390, 392 (2d Cir. 1997), and Hodge v. Police Officers, 802 F.2d 58 (2d Cir. 1986), as defendants
have not yetbeen identified or answered the complaint. Therefore plaintiff's motion for appointment
of counsel is denied without prejudice at this time,

Plaintiff has named in the caption the County of Erie, Erie County Holding Center Medical
Staff and Erie County Holding Center Entire Staff. In the body of the amended complaint, however,
plaintiff alleges that John and Jane Doe medical staff failed for three days to provide him the insulin
medication they know he is prescribed and upon which he relies, despite his numerous complaints

and having the matier brought to their attention by another staff member.



Asdiscussed in the Court’s prior Order, although municipalities are considered "persons" for
purposes of 42 U.S.C. § 1983, a local government such as Erie County may not be held liable under

§ 1983 unless the challenged action was performed pursuant to a municipal policy or custom.

Monell v. New York City Dept. of Social Services, 436 U.S. 658, 694 (1978). Here, plaintiff does
not contend that any of the alleged constitutional deprivations were caused by or occurred pursuant
to an official custom or policy of Erie County, and thus plaintiff has failed to state a § 1983 claim
against this defendant. The claims against the County of Erie are, therefore, dismissed.

Further, although plaintiff has named all of the Erie County Holding Center staff, he has
named only John and Jane Doe medical staff, and has alleged facts that could state a claim for
deliberate indifference to his serious medical needs only as to those defendants. The claims against
all defendants except John and Jane Doe Medical staff are dismissed.

Plaintiff has named no defendants who can be served at this time. Plaintiff has described the
John and Jane Doe defendants as the November 18, 2011 3 to 11 shift medical staff. Pursuant to
Valentin v. Dinkins, 121 F.3d 72 (2d. Cir. 1997)(per curiam), the Court requests that the County
Attorney General of Erie County ascertain the full names of the John and Jane Doe defendants
plaintiff seeks to sue. The County Attorney is also requested to provide the addresses where all of
the John and Jane Doe defendants can currently be served. The Attorney General need not undertake
to defend or indemnify these individuals at this juncture. This order merely provides a means by
which plaintiff may name and properly serve the defendants as instructed by the Second Circuit in
Valentin.

The County Attorney of Erie County is hereby requested to produce the information
specified above regarding the identities of the John and Jane Doe defendants by May 15, 2012. The
information should be sent to the Pro Se Office, 304 U.S. Courthouse, 2 Niagara Square, Buffalo,

2



New York 14202. Once this information is provided, plaintiff’s complaint shall be deemed amended
to reflect the full names of the John and Jane Doe defendants, summonses shall be issued and the
Court shall direct service on those defendants.

The Clerk of Court is directed to mail a copy of this Order to the County Attorney of Erie
County at 95 Franklin Street #1634 Buffalo, NY 14202. The Clerk is also directed to correct the

caption to indicate that the only remaining defendants are John and Jane Doe Medical Staff, 3to 11

shift on or about November 18, 2011,

DAVID G. LARIMER

. United States District Judge
DATED: %/LQ /@ ,2012

[Rochester, New York
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Case Name: Collins v. County of Erie et al
Case Number: 6:12-cv-06022-MWP
Filer:

WARNING: CASE CLOSED on 04/16/2012
Document Number: §

Docket Text:

ORDER denying [7] Motion to Appoint Counsel; County of Erie is to produce the info
regarding Jane and John Doe defendants by 5/15/2012; Clerk of Court is directed to mail a
copy of this order to the County Attorney of Erie and the Clerk is directed to amend the
caption (see order for details). Signed by Hon. David G. Larimer on 4/16/2012. (TO)

6:12-cv-06022-MWP Notice has been electronically mailed to:
6:12-cv-06022-MWP Notice has been delivered by other means to:

Larry J, Collins

11B3629

FIVE POINTS CORRECTIONAL FACILITY
Box 119
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.

Revised 03/06 WDNY UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK
12C Y603 20
FORM TO BE USED IN FILING A COMPLAINT
UNDER THE CIVIL RIGHTS ACT, 42 U.S.C. § 1983
(Prisoner Complaint Form)

All material filed in this Court is now available via the INTERNET. Sec Pro Se Privs

1. CAPTION OF ACTION

A, Full Name And Prisoner Number of Plaintiff: NOTE: Ifmore than'y
pauperis slatus, eack plaintiff must submit an in forma pauperis application and a sipy
considered will be the plaintiff who filed an application and Authorization,

__Lagew I Snebon Coilins TS,
2.

-¥S-

B. Full Name(s) of Defendant(s) NOTE: Pursuant to Fed R.Civ.P. 10(a}, the names of all parties must appear in the caption,
The court may not consider a claim against anyone naol identified in this section as a defendant, If you have more than six defendanis,
you may continue this section on another sheet of paper if you indicate below that you have done so,

1, chuAJ-\]a o Erve, 4, Haloinci Center
2. ;e CC\L.’:J\; Holé=f\c rerder 5. Ent.re Staff
E A E.(J 1 QMF—F(A"\ Pne fnu.'\/}/ 6.

2. STATEMENT OF JURISDICTION

This is a civil action seeking relief and/or damages to defend and protect the rights guaranteed by the Constitution of the
United States. This action is brought pursuant to 42 U.8.C. § 1983. The Court has jurisdiction over the action pursuant to
28 U.S.C. §§ 1331, 1343(3) and (4), and 2201.

3. PARTIES TO THIS ACTION
PLAINTIFF’S INFORMATION NOTE: 7o list additional plaintiffs, use this format on another sheet of paper.
Name and Prisoner Number of Plaintiff: LJ:Q(Z.(Lq T Shetton Collay SR 1) B 36y
Present Place of Confinement & Address:_F jy ¢ Pom*l- Correctionnl Fagil ‘f'\f
Stoate Ry G, Po, RPeX (19 Romulas sz, | ‘-!5"41

Name and Prisoner Number of Plaintiff. L./ L}{ I Caliing
5 . I3 LS
Present Place of Confinement & Address: £,V € Po-. xS Cols ections) @iu { :'{'f
State R+ G0 [20 130X (4G Romecd s ALY, ST

_






Case 6:12-cv-06022-MWP Document 6 Filed 03/14/12 Page 2 of 11

L)

DEFENDANT’S INFORMATION NOTE: To provide information about mare defendants than there is room for here, use this

Jormat on another sheet of paper.

Name of Defendant;

(If applicable) Official Position of Defendant: ~/urive RN, LPA EAa¥rire S¥afE.

(If applicabie) Defendant is Sued in Individual and/or % Official Capacity

Address of Defendant: /0 Deju ware. B VE P FEals PRI E Ry

Eatire 3iaFE _ . _
Name of Defendant: _ A4tz T8~ 2 p—teflpgp—vmada'y € €ee ‘i'lﬂ’l&iﬂq‘(—Jh Coupriry 0.5 ERr e

(If applicable) Official Position of Defendant: Addvs ¢, LPni. A En P lad SAaEE
(1f applicable) Defendant is Sued in Individual and/or - Official Capacity
Address of Defendant:_ 40 Dejawcre Ayl O FEale tM, WM 7072

Name of Defendant:
(If applicable) Official Position of Defendant;_ N {5 C Br CLRPN D ot re SFtaFE
(If applicable) Defendant is Sued in Individual and/or 7_’( Official Capacity

Address of Defendant:_4i6  Dejuvwr.. e  AVeE BatFeln my (4267

4. PREVIOUS LAWSUITS IN STATE AND FEDERAL COURT

A, Have you begun any other lawsuits in state or federal court dealing with the same facts involved in this action?
Yes No_»

If Yes, complete the next section, NOTE: If you have brought more than one lawsuit dealing with the same fucts as this
action, use this format to describe the other action(s) on another sheet of paper.
1. Name(s) of the parties to this other lawsuit:

Plaintiffis). L OARR M . Caidlas
Defendant(s); € ~. ¢ (’auni’-}/ Hald.'4o} .+ Ce)u,n.}}) o Erie, pedicel StaCe

2. Court (if federal court, name the district; if state court, name the county); ————
Docket or index Number:;
4, Name of Judge to whom case was assigned: ———
2
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5. The approximate date the action was filed: e =t N2

6. What was the disposition of the case?
Is it still pending? Yes No_X

If not, give the approximate date it was resolved. ——

Disposition (check the statements which apply):
Dismissed (check the box which indicates why it was dismissed):

¥~ By coust sua sponte as frivolous, malicious or for failing to state a claim
upon which relief can be granted,

By court for failure to exhaust administrative remedies;

By court for failure to prosecute, pay filing fee or otherwise respond to a court
order;

By court due to your voluntary withdrawal of claim;

Judgment upon motion or after trial entered for

plaintiff
defendant.
B. Have you begun any other lawsuits in federal court which relate to your imprisonment?
Yes No_ 3

If Yes, complete the next section. NOTE: If you have brought more than one other lawsuit dealing with your imprisonment,
use this same format to describe the other action(s) on another sheet of paper.

1. Name(s) of the parties to this other lawsuit:
Plaintiff(s):_-02 a4 T Sheldon Cotlind Q..

Defendant(s):_(= r . ¢ C'Otm-,l;f Héld.'ﬁj, (L. CoUﬂ?l/{ of Enie

2. District Court: N

3. Docket Number; -

4. Name of District or Magistrate Judge to whom case was assigned: -
5. The approximate date the action was filed: ‘_“

6. What was the disposition of the case?

Is it still pending? Yes Noy/

If not, give the approximate date it was resolved.
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Disposition (check the statements which apply):
Dismissed (check the box which indicates why it was dismissed):

X, By court sua sponte as frivolous, malicious or for failing to state a claim
upon which relief can be granted;

By court for failure to exhaust administrative remedies;

By court for fajlure to prosecute, pay filing fee or otherwise respond to a court
order;

By court due to your voluntary withdrawal of claim;
Judgment upon motion or after trial entered for
plaintiff

defendant.

5. STATEMENT OF CLAIM

For your information, the following is a list of some of the most frequently raised grounds for relief in proceedings under 42
U.S.C. § 1983. (This list does not include all possible claims.)

* Religion . * Access to the Courts » Search & Seizure

* Free Speech * False Arrest » Malicious Prosecution

* Due Process * Excessive Force DeDenial of Medical Treatment
» Equal Protection * Failure to Protect « Right to Counsel

Please note that it is not enough to just list the ground(s) for your action. You must include a statetnent of the facts which
you believe support each of your claims. In other words, tell the story of what happened to you but do not use legal jargon.

Fed.R.Civ.P. 8(a) states that a pleading must contain "a short and plain statement of the claim showing that the pleader is
entitled to relief." "The function of pleadings under the Federal Rules is to give fair notice of the claim asserted. Fair notice
is that which will enable the adverse party to answer and prepare for trial, allow the application of res judicata, and identify
the nature of the case so it may be assigned the proper form of trial," Simmons v. Abruzzo, 49 F.3d 83, 86 (2d Cir. 1995).
Fed.R.Civ.P. 10(b) states that “[a]il averments of claim ... shall be made in numbered paragraphs, the contents of each of
which shall be limited as far a practicable to a single set of circumstances.”

Exhaustion of Administrative Remedies

Note that according to 42 U.S.C. § 1997e{a), “[n]o action shall be brought with respect to prison conditions under section
1983 of this title, or any other Federal law, by a prison er confined in any jail, prison, or other correctional facility until such
administrative remedies as are available are exhausted.”

You must provide information about the extent of your efforts to grieve, appeal, or otherwise exhaust your administrative

remedies, and you must attach copies of any decisions or other documents which indicate that you have exhausted your
remedies for each claim you assert in this action,
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A. FIRST CLAIM: On (date of the incident) €rye Codndy Heidim Ct wiedicqi Starc .

defendant (give the name and position held of each defendant involved in this incident) _f=14/re M edice )

__O_.EELLJ’LQ,J C‘,n?&_(‘:r,‘i-}/

did the following to me (briefly state what each defendant named above did): _Erje County Hm&.inq]
Centwee, CDUv’lJt)i al E(Lfﬁf, Ent. te Starf_ Didnd Frovide pre tw/fi
Fhe S€riice Fhart I rreed, T Beireye , T_alas Fropd galusd cad

for th:sy TAS  paedter Goas Ara(L3h+ S0 Lhesr gPeqidlcn, bi.‘,' Othes

Emal : : A ' he Us+ ¢r [ook
TAL, And Mﬂ [.Ke A/Dv‘—h{n;': /’chlplpefm

The constitutional basis for this claim under 42 U.S.C. § 1983 is: _ Cruel and ™Mende\  Punsh vreat

—

The relief 1 am seeking for this claim is (briefly state the reliefsought): 7T ¢ ceufd L'ke #o be

Aerd Fod Creel An S Agenivt  Puinlchonent

Exhaustion of Your Administrative Remedies for this Claim:

Did you grieve or appeal this claim? Yes __ X No If yes, what was the result?

Did you appeal that decision? Yes _ % No Ifyes, what was the result?

Attach copies of any documents that indicate that you have exhausted this claim.

If you did not exhaust your admmlstratwe remegjes state why you did not doso: _ZL _ fellevt Lhut Fh3
( €n Lotep
M_M_,_L_Jd' \‘I’uu.s -/- ’ﬂ Lades Fhe /'c.jf-‘

A. SECOND CLAIM: On (date of the incident) _ 1. I ¥-1}

defendant (give the name and position held of each defendant invelved in this incident) T2 Believe ‘}’hu‘“
John Doe Shauld be Held cccounteble, Me and M3 Jeped
A failki 2 ghauty v That T didnt pcecieye ray Zsal
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did the following to me (briefly state what each defendant named above did): L. TRehear—FheT

. o
%WM“ bh e, abemrmad | glhatses
f:_r _Afc;.{. liwvcn
\TZ..h,, Do 2 aﬁc/ J\\ Poe IS /'E.Snnns.bJL oﬁfﬂ.'fL LT m mete

gy mrade s Ao Med DN fawmﬁnaf Jane oo

Ao magee Shore  Lhot cveuf)&nmﬂi—e c,a,L rm e iea l alderateoa

dhat e silbel or ke ico novd. T Delicve ﬁm; Stk s

- pmehtal nl.!/srw.e‘f.rj'

The rcheflam seekmgforthls claim is (briefly state the relief sought): 7 cvoudd fr#e  Jipsdec <&y
And Avda/d For Poin é”u/-"ﬁ'e/,nj,. St L 1S dwhere  becwuse

This 15 in iy mediee] tecard y Lhat Tm dipbetic

Exhaustion of Your Admmlstratwe Remedies for this Claim:

Did you grieve or appeal this claim? Yes w4 No  If yes, what was the resuit? ™

Did you appeal that decision? Yes __ £ No Ifyes, what was the result?

Attach copies of any documents that indicate that you have exhausted this claim.

If you did not exhaust your administrative remedies, state why you did not do so: 7 DBelicve 4pot aro

Ome  Are QJ,N.',%;/%, Ao G ccepd Pk -:an.,:k Yney wwere of Cg”ﬁ;

If you have additional claims, use the above format and set them out on additienal sheets of paper.

6. RELIEF SOUGHT

Summarize the relief requested by you in each statement of claim above,
Z hAedreve nymf' /‘/we-‘, TJus+ d;dn 1t Carl, Therr /s Nno
£ - A, +. T Retvgue Fhed
Géhn and J&n?— o iddntt Show GOy _snteresta

Do you want a jury trial? Yes No







55;5_* e Theie Dokies to Copucity oF Faclliy, s daeir respoasible. ..
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I declare under penalty of perjury that the foregoing is true and correct.

Executed on

(date)
NOTE: Each plaintiff must sign this complaint and must also sign all subsequent papers filed with the Court.
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MICHAEL A. SIRAGUSA COUNTY OF ERIE MICHELLE M. PARKER

ERIE COUNTY ATTORNEY FIRST ASSISTANT COUNTY ATTORNEY
MARK C. POLONCARZ
COUNTY EXECUTIVE JereMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
April 26, 2012

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy
of the following:

File Name: Nenni, Dora c/o Herr, Eileen C. v.
Shah, Nirav R., M.D. and Dankert,
Carol

Document Received: Notice of Petition & Verified Petition

Name of Claimant: Dora Nenni

c/o Eileen C. Herr

4257 Susan Drive

Williamsville, New York 14221
Claimant's attorney: Howard S. Rosenhoch, Esq.

Should you have any questions, please call.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

By: ¥
Michelle M. Parker

First Assistant County Attorney
MMP/dId

Enclosure

(ool Michael A. Siragusa, Erie County Attorney

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 838-2200) - WWW.ERIE.GOV






STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

This paper received at the

In the Matter of the Application of Erie County Aft Office
fromu ﬂ.ﬁ%oﬁ% QM
DORA NENNI 10 AY oy of Lepril,20(9~
c/o Eileen C. Herr at (A4 5{ .
4257 Susan Drive éﬁ ;
Williamsville, New York 14221, lqﬁﬁiﬂt c:oum%oge;'m
Petitioner,
For a Judgment Pursuant to CPLR Article 78,. NOTICE OF PETITION

Index No. 2012 - 1341
-against-

NIRAYV R. SHAH, M.D., M.P.H., as Commissioner of the Hon. Shirley Troutman, J.8.C
NEW YORK STATE DEPARTMENT OF HEALTH Justice Presiding

Corning Tower

Empire State Plaza

Albany, New York 12237,

and

CAROL DANKERT, as Commissioner of the ERIE
COUNTY DEPARTMENT OF SOCIAL SERVICES
Rath Office Building

95 Franklin Street

Buffalo, New York 14202,

Respondents.

PLEASE TAKE NOTICE that upon the annexed Verified Petition of DORA NENNI,
verified on the 20th day of April, 2012, an application will be made to this Court at 25
Delaware Avenue, Part 11, Buffalo, New York, on the 15th day of June, 2012 at 9:30 a.m. or as
soon thereafter as counsel can be heard, for a judgment pursuant to Article 78 of the Civil

Practice Law and Rules, reversing the decision of Respondent Commissioner of the New York






Commissioner of the New York State Department of Health, which affirmed the determination
of Respondent Commissioner of the Erie County Department of Social Services, and further
directing Respondents to write off the nursing home payments made by Petitioner from August
2009 through January 2010 from future NAMI payments and excess resources, to the effect of
rendering Petitioner's Medicaid application as if it had been submitted August 28, 2009; and
directing Respondents to set the penalty period to expire on February 1, 2014, as adjusted by
reductions in the amount of uncompensated value of transferred assets as such funds are used for

future care, and not on December 1, 2014.

PLEASE TAKE FURTHER NOTICE that a demand is hereby made for the service of an
Answer ~ including certified transcripts of the Fair Hearing proceedings held on August 16, 2011
and continued on September 20, 2011 — and supporting Affidavits at least five (5) days before

the aforesaid date of the hearing.

Petitioner designates Erie County as the venue of this proceeding on the basis that the

determination was made in Erie County.

Dated:  Buffalo, New York
April 22,2012

Respectfully submitted,

~

MUGEL, LLP

By:

" Howard S.rRosenhoch, Esq.
Gayle L. Eagan, Esq.

Avant Building — Suite 900

200 Delaware Avenue

Buffalo, New York 14202-2107

(716) 856-0600






STATE OF NEW YORK

SUPREME COURT : COUNTY OF ERIE
PALD

CcHECK___ CASH o

In the Matter of the Application of

!
DORA NENNI, APR 20 20R
Petitioner. ERIE COUNTY
’ CLERK'S OFFICE
For a Judgment Pursuant to CPLR Article 78, VERIFIED PETITION
-against- " Index No.

NIRAV R. SHAH, M.D., M.P.H., as Commissioner of the T C;D I a - { 5&’/ /

NEW YORK STATE DEPARTMENT OF HEALTH, -

and

CAROL DANKERT, as Commissioner of the ERIE - e GREPR
COUNTY DEPARTMENT OF SOCIAL SERVICES, £RIE COUNTY CLERK'S OFBE

Respondents.

The petition of DORA NENNI respectfully shows that: BUEFALG, B L

1. Petitioner DORA NENNI is 96 years of age, having been born on February 26,
1916. She resides at Beechwood Nursing Home in the Town of Ambherst, County of Erie, State
of New York.

2. Respondent NIRAV R. SHAH, M.D., M.P.H. is the Commissioner of the New
York State Department of Health ("Health Department”) and administers the Medical Assistance
program {"Medicaid") in New York State.

3. Respondent CAROL DANKERT is the Commissioner of the Erie County
Department of Social Services ("Social Services") and administers the Medicaid program in the

County of Erie.






4, An application for Medical Assistance (hereinafter "Medicaid”), including
coverage of nursing facility services, was submitted on the August 28, 2009 on behalf of
Petitioner by her attorneys, Jaeckle Fleischmann & Mugel, LLP, Jenna S. Strazzulla, Esq., of

Counsel.

5. Social Services requested documentation from Petitioner on October 1, 2009 and
November 2, 2009, which was provided by Ms. Strazzulla on October 15, 2009 and November
19, 2009, respectively.

6. Although a Medicaid application is required to be completed by Social Services in
45 days, on or about April 20, 2010, five moths after the documents were provided, Social
Services purportedly sent Ms. Strazzulla yet another document request. Ms. Strazzulla,
however, did not receive it.

7. On May 12, 2010, Petitioner's August 28, 2009 Medicaid application was denied.
A copy of Social Services' denial of the application is attached to and made a part of this petition
as Exhibit A.

8. Thereafter, Ms. Strazzulla had conferences with a Social Services caseworker,
Amy Owczarczak, and a Social Services supervisor, Wendy McCormack, both in the Nursing
Home Division. An agreement was reached among them that the nursing home payments for the
period from August 2009 through January 2010 would be "written off" from the Petitioner's

future NAMI payments or excess resources (hereinafter "Agreement").

9. Ms. Strazzulla confirmed this Agreement in a letter to Mr. McCormack and Ms.
Oweczarczak dated May 25, 2010. This letter specifically stated the above terms, adding "You

have explained that the practical effect of the write off effectively renders Ms. Nenni's






application as if it had been submitted August 28, 2009." (Emphasis adde&). A copy of this
letter is attached to and made a part of this petition as Exhibit B.

10. With her May 25, 2010 letter, Ms. Strazzulla enclosed alI' of the documentation
requested in a fax she received from Social Services on May 18, 2010.

11. Thus, Ms. Strazzulla accepted May 18, 2010 as the new application date, relying

on the Agreement she had reached with Social Services that the effect of writing off the six

months of nursing home payments would have the same result as if the original application date
of August 28, 2009 was in effect.

12. As of the May 12, 2010 denial, Petitioner had sixty (60) days in which to appeal
the denial of her Medicaid application.

13. In reliance on the Agreement, Petitioner, by her attorneys, refrained from filing an
appeal from the May 12, 2010 denial, which was otherwise her right.

14.  Atno time did Social Services, or their agents, indicate that they did not have the
authority to enter into the Agreement.

15.  After the Agreement was reached, Petitioner, by her attorneys, continued to check
on the status of the application.

16.  Specifically, Ms. Strazzulla requested an update on the status of the application
on July 27, 2010 and August 24, 2010. It was not untﬂ September 13, 2010, almost four months
after the latest documents were submitted to Social Services, that Ms. Strazzulla was asked for
further documentation. This further documentation was prepared for delivery on September 27,

2010 and hand-delivered on September 28, 2010.






17.  On September 29, 2010, the May 18, 2010 re-application was denied, without

Social Services reviewing the documents submitted by Petitioner's attorneys the day before.

18.  Petitioner did not agree with the determination denying Petitioner's Medicaid
application, and a Fair Hearing was requested on November 22, 2010. The parties did not

dispute that the Fair Hearing request was timely made.

19. The Fair Hearing was held on December 22, 2010. Social Services was present
and did not object to the submission by Petitioner's attorney of the May 25, 2010 letier in which
she confirmed the Agreement made between Social Services and Petitioner to write off the
nursing home payments made from August 2009 through January 2010 to future NAMI payment

and excess resources.

20. On February 2, 2011, Administrative Law Judge Mariely Downey issued her Fair
Hearing decision. In her decision, Judge. Downey reviewed the entire history of the application
process and addressed the agreement made between Social Services and Petitioner's Jegal
counsel, raising the acknowledgment of the agreement to the level of a "finding of fact” in this
case. A copy of the Fair Hearing decision is attached to and made a part of this petition as

Exhibit C.

21.  Judge Downey also found that Respondents had prematurely denied Petitioner's
May 18, 2010 re-application and directed Social Services to continue to process the applicaf[ion
and to so notify Petitioner.

22.  After more documentation was requested by Social Services and supplied by
Petitioner's attorneys, a Notice of Decision was issued by Social Services on May 5,2011. A

copy of that Notice is attached to and made a part of this petition as Exhibit D.






23.  That Notice, however, ignored the Agreement made on behalf of Petitioner and

extended the penalty period out to a total of 57.039697 months to December, 2014,
24,  Petitioner appealed this Notice of Decision on June 9, 2011.

25. A Fair Hearing was conducted by Administrative Law Judge Sarah M. Smith-
Ronan on August 16, 2011 and September 20, 2011.

26.  During the course of the Fair Hearing, Ms. Strazzulla testified, indicating that the
agency had made an Agreement relative to the NAMI payments. That position was consistent
with Judge Downey's decision, wherein she recognized that an Agreement existed between the
parties..

27. On December 20, 2011, Judge Smith-Ronan issued her Fair Hearing decision,
affirming the determination by Social Services to deny Petitioner's application for Medicaid
coverage of nursing facility services for the period February 1, 2010 through November 2014,
with a remainder to be applied to December 2014. A copy of this Fair Hearing decision is

attached to and made a part of this petition as Exhibit E.

28.  Petitioner has complied with and completed the administrative appeal process and

now appeals to this Court for adjudication.

FIRST CAUSE OF ACTION

29.  Petitioner repeats and re-alleges paragraphs 1 through 28 above as if fully set
forth herein.
30.  Respondents' refusal to enforce the Agreement memorialized May 25, 2010 to

write off the nursing home payments made from August 2009 through Januvary 2010 from future

NAMI payment and excess resources to the effect of rendering Petitioner's Medicaid application






as if it had been submitted August 28, 2009, was arbitrary and capricious and contrary to a
binding Agreement.

31. By reason of the foregoing, Petitioner is entitled to have the decision of
Respondents reversed.

SECOND CAUSE OF ACTION

32.  Petitioner repeats and re-alleges paragraphs 1 through 31 above as if fully set
forth herein.

33.  Petitioner entered into a binding Agreement with Social Services.

34, In reliance of that Agreement, Petitioner, by her counsel, was induced to refrain
from filing an appeal from the denial of benefits issued on May 12, 2010.

35.  Before at least one tribunal, Respondents acknowledged the existence of the
Agreement.

36.  Petitioner was wrongfully denied benefits based upon Respondents' position tﬁat
no Agreement had been reached.

37. Respondents are equitably estopped from denying the existence and effect of an
Agreement which they entered and upon which Plaintiff detrimentally relied.

38.  Byreason of the foregoing, Petitioner is entitled to have the decision of

Respondents reversed.






THIRD CAUSE OF ACTION

39. Petitioner repeats and re-alleges paragraphs 1 through 38 above as if fuily set
forth herein.

40.  Inthe Fair Hearing before Judge Downey, Respondents acknowledged the
existence of the Agreement.

41.  Subsequent to that Fair Hearing, Judge Downey issued a decision in which she

made a finding of fact that the Agreement memorialized in the May 25, 2010 letter was in fact,

made by and between the Department of Social Services and the Ms. Strazzulla on behalf of
Petitioner.
42 Respondents are barred by the doctrines of collateral estoppel and res judicara

from taking a contrary position, and are accordingly bound by the Agreement.

43. By reason of the foregoing, Petitioner is entitled to have the decision of

Respondents reversed.

WHEREFORE, DORA NENNI, as Petitioner, prays that a judgment of this Court shall
issue:

A Reversing the decision of Respondents and directing Respondents to write
off the nursing home payments made by Petitioner from August 2009 through January 2010 from
future NAMI payments and excess resources, to the effect of rendering Petitioner's Medicaid
application as if it had been submitted August 28, 2009,

B. Directing Respondents to set the penalty period to expire on February I,
2014, as adjusted by reductions in the amount of uncompensated value of transferred assets as

such funds are used for future care, and not on December 1, 2014; and






C. Granting such other and further relief as to this Court may seem just and

proper, including the costs and disbursements of this action, and attorneys' fees pursuant to

Article 86 of the New York Civil Practice Law and Rules.

DATED: Buffalo, New York
April 2q 2012

1055236

JAECKLE FLEISCHMANN & MUGEL, LLP
7 4
By: ‘ /

"Howard S/Rosenhoch, Esq.
Gayle L. Eagan, Esq.
Attorneys for Petitioner
Avant Building — Suite 900
200 Delaware Avenue
Buffalo, New York 14202-2107
Telephone No.: (716) 856-0600






VERIFICATION

STATE OF NEW YORK )

)
COUNTY OF ERIE ) SS:

EILEEN C. HERR, being duly sworn, deposes and says that she is the attorney-in-fact for
Petitioner DORA NENNI; that she has read the foregoing Petition and knows the contents
thereof; that the same is frue to her own knowledge, except as to those matters therein stated to
be alleged on information and belief, as to those matters she believes them to be true.

'EILEEN C. HERR, P.O.A.

Sworn to before me this

Z£ i day of April, 2012.

BEVERIEY g
Notary Public Staté%?ﬁlgz York

ualified in Erjp G
My Commission Expires A&ﬂ% Eolé

1055236v3






MICHAEL A. SIRAGUSA
ERIE COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

COUNTY OF ERIE

MARK C. POLONCARZ

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

CoOUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY
April 30,2012

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name: Bailey, Jareld v. Boller, William and
Fowler, Wilmer
Document Received: Verified Petition
Name of Claimant: Jareld Bailey
133 Hamlin Road
Buffalo, New York 14208
Claimant's attorney: Carl H. Dobozin, Esq.

70 Niagara Street, Suite 500
Buffalo, New York 14202

Should you have any questions, please call.

MMP/dId
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

Michelle M. Parker
First Assistant County Attorney

cc: Michael A. Siragusa, Erie County Attorney

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 8538-2200 - WWW . ERIE.GOV






FILED

DA16/20127 16371014 i
ERIE COUNTY CLERE RECEIVED PR 19 102
RCFT & 120159796

I 2012001203

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

RE: In the Matter of the Application of Notice of Petition
Jareld Bailey For a Firearms License Index No.:
Pursuanﬁ to S$ct1on 400.00 of the
New York Penal Law For a Judgment
Pursuant to Article 78 of the cCivil (/, (lGrJ A W /A’T“\ ﬁﬂ)//fx
Practice Law Wi SMER Few /) P

S Jﬁf/@bﬁjc/q .
ERYE - Codw /y PisTol

Q- tr
Fedont o
Please take notice that upon the annexed petition of Jareld Bailey pzZp!

verified on Aprit 14, 2012, and upon the exhibits thereto attached, the
undersigned will apply at a Special Term of the Supreme Court, held in
the City of Buffalo on day of 2012, at 10:00 on the
forenoon of that day, or as soon thereafter as counsel can be heard for
a Judgment pursuant to C.P.L.R. Article 78 reviewing and annuliing the
determination and denial of Acting New York Supreme Court Justice, M.
wWilliam Boller, and confirmation of the Supervisor of the Erie County
Pistol Permit Department which denjed the issuing of the Firearms
lTicense to the Petitioner and granting such other nd further relief

as the Court may seem just and proper \j?
AN

carl H) Doboz1ﬁ“ Esq.’
70 Niagara St., Ste. 500
Buffalo, Ny 14202

PETITIONER

TO: New York State Attorney General,
Local Office at
Main Place Tower, 350 Main Street,
Ste. 300A, Buffalo, New York, 14202
And
Hon. M. william Boller,
25 Delaware Avenue,
Buffalo, New York, 14202,
And
wWilmer Fowler, Jr.
supervisor of Erie County
Pistol Permit Department, Erie
county Hall, 95 Franklin

Street, Buffalo, PAYD
New York, 14202 INMECK__ CASH.
RECEIVED
| APR 16 201
AFR 15 27D o
ERIE GO gﬁf’g'

PISTOL PERMIT DEPT,

CLEAKE O






SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

RE: 1In the Matter of the Application
Jareld Bailey For a Firearms License Index No.:
Pursuant to Section 400.00 of the
New York Penal Law For a Judgment
Pursuant to Article 78 of the Civil
Practice Law

PETITIONER

. VERIFIED PETITION
Against

Hon. M. william Boller,

Acting Supreme Court Justice
And

Wilmer Fowler, Ir.,

Supervisor of Erie County

Pistol Permit Department

RESPONDENTS

The Petition of Jareld Bailey respectfully alleges:

1. That Petitioner is a citizen of the uUnited States and resides at
133 Hamlin Road, Buffalo, New York, 14208, County of Erie.

2. That Petitioner is 43 years of age having been born on January 2,
1969;
3. That the Petitioner has duly applied for a Firearms license to the

Erie County Pisto]l Permit Department in 2011;

4. That the Petitioner has fulfilled all the requirements for a
Firearms license on two (2) occasions, first in 2008 and again 1in
2011, and the Respondent’s deny his Application for the same reason
for “good moral character and his inability to lead a law abiding
1ife as demonstrated by his illegal possession of 127 packages of
heroin on September 20, 1989. This was a criminal offense that






Petitioner was acquitted of by the State of New York, Supreme Court,
Appellate Division, 3™ Department, on May 5, 1994. The Indictment
and all charges were dismissed and sealed pursuant to C.P.L. §160.50.

The effect of the aforesaid sealing is outlined in Criminal Procedure
Law §160.60;

5. That the Respondents are aware of the aforesaid dismissal and

sealing and continuousiy attempt to circumscribe the Taw of the State
of New York;

6. That there has been no Hearing or explanation for withholding
the Firearms license, only the Judge’s Order;

7. In addition, the Petitioner submits two (2) exhibits:

a. Exhibit A: The letter from Mr. Fowler forwarding Judge
Boller’s order; and

b. Exhibit B: Memorandum and Order dismissing the charges
against the Petitioner (constitutionally defective) with the Court’s
Sealing order, C.P.L. §160.50;

8. Petitioner respectfully submits that the decision disapproving
his current Application for a New York State Pistol License was
arbitrary and capricious and an abuse of discretion. The
Respondents apparently rely on the dismissed and sealed charges.
Judge M. William Boller seems to be disregarding his oath of office
to follow the law of the State of New York;

9. That no previous Application for this or similar relief has been
made by Petitioner in this or similar proceeding;

WHEREFORE, petitioner respectfully prays pursuant to New York
C.P.L.R. Article 78 that this Court review the determination to
disapprove Petitioner’s Application for a New York State Firearms






Ticense by Respondents to determine that their acts and conduct were
arbitrary and capricious and an abuse of discretion and grant a final
Judgment pursuant to the N.Y.C.P.L. Article 78:

1. Annulling, vacating and setting aside Respondents’
written disapproval dated December 8, 2011, and allowing a Firearms
license to be issued.

DATED: April 16, 2012 /Léé/j///é

Jareld BRailey







CLIENT
VERIFICATION

STATE OF NEW YORK)
COUNTY OF ERIE ) ss:

I, JARELD BAILEY, being duly sworn, deposes and says that deponent is the
Plaintiff in this action and has read this Verified Petition; deponent knows its content
and knows that it is true to the best of deponent’s knowledge, except as to those

matters stated to be upon information and belief, and as to those deponent believes

S bik,

Jareld Bailey J

them to be true,

Sworn to before me this 16th day
April 2012.

\ . i
\(\}K\'JK\)&M\ m\-m_ Notary Public

KATHLEEN MERWIN

mmrheua WY Erle
ummmﬁ






EXHIBIT A






County of Erie

WILLMER FOWLER, JR. .
PISTOL PERMIT SUPERVISOR

COUNTY CLERK

December 8, Z011

Mr. Jareld 8. Bailey
133 Hamlin Rd
Buffalo, New York 14208

Lear Mr. Bailey:

Please be advised that your application for a Firearms License

has been denied by Honorable M. William Boller, Acting Justice of
the Supreme Court.

Enclosed is the order specifying his reason{(s) for his decision.

Sincerely, '

M lroken S

Willmer Fowler, Jr.
Supervisor
Erie County Pistol Permit Department

WE/JP

Enc.

C:\WPDOCS\DENIAL

ERIE COUNTY HALL- 92 FRANKLIN STREET + BUFFALO, NEW YORK - 14202 - PHONE: (716) 858-6600






STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

IN THE MATTER OF THE APPLICATION OF

JARELD S. BAILEY
ORDER
FOR A FIREARMS LICENSE PURSUANT TO
SECTION 400.00 OF THE NEW YORK STATE
PENAL LAW

Upon a full review of the application for a firearms license by the above-
named applicant, and following a full investigation of the application, said
application is hereby DENIED for the following reason: his lack of good moral
character and his inability to lead a law abiding life as demonstrated by his

illegal possession of 127 packages of heroin on September 20, 1989.

The application must therefore be denied.

SO ORDERED.

- 7 ’.f_.-__'./f - ) e '
<~/\}f’/fi o 'u/r;».-{ ""2 ’”w//w
L HQN. M. WILLIAM BOLLER
A. J S. C.
DATED: November 21,2011
Buffalo, New York
CRANTE)
DNistewbin3o, 20
_Q_/,\:_&v_dl_,&mﬂ:zﬂc[tx
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Decided and Entered: May &, 1994_ _ " 62808

THE PFEOPLE OF THE STATE
OF NEW. YORK

Respondent, oy
v ‘ - o . MEMORANDUM AND ORDER
JARELD BAILEY,
: . Appellant,.
3, -
o : s TRy
Calendar Date: March 29, 1994 = wgh
- ) . . HERd.
Eefore. Mikeall, J.P., Crew III, White, Casey and Petars, Jo&- :‘%ﬁi
G ‘ : ' . . oy i,ga‘
—
=y
- -1
ﬁ -

.{ren erea March - 1991, upon a verdiot c:cnvict::.nq
; diefendant ef. the crimes aof criminal possession of a controlled
‘substance. in. the' third degrée and cr:.mmal possession of a
‘ contralIe& substance* in t.he fourtn deqree.

thug Jus*ifylnq the commosn-law anulry undert:aken by‘ them ~'w

think. noti and reversase,.

-

On September 20, 1983, at approxzmately &.30 :.n, the evena.ng:,.
defandant, . carry:.ng a black bag, alighted from a bus: at the: :
Grevhound terminal in the City of Albany.. As.defendant stépped:
off the bus, nhe was cbserved by City of. Albany Police Derective
John Burke, who was engaged in a narcotics interdiction action: at
the terminal. Burke wag wearing civilian clothes but had his
detective’s shield around hisz neck -and visible to the public. -
Bur}ce was standlng in plain view cf the bus passengars for the.






52808

tion to his
urpcse of observing  them sna gauging their reac
orag Burke’s. gartnar, clty of albany Detactive Timothy

presence. tenel
by with his badge also clearly visible.
Murphy, was standing nearby wi) they were directed by the

'As:. the bus .passengers digembarked,
--drz.ver to e:x::.t: ‘into the termmal t:hrcuqh gate 10,

As dafendant. a; roac_.e,-,‘the gate, he made aye contact with
laft--: the lmgpcﬁ ‘pagsengers and enterad the terminal
e the: eant-of gaté 10, This aroused.the

trké and Murphy and they began to.monitor defendant .
:'Defenda.nt was then abserved puttmg his black

b . HEC appearad ta Buz:ke ko be very mervous.
'hez:ieaﬁter aafan&an.t ‘want ‘to the bathroom without his bag, came

Fré thromnﬂ ‘retrieved the bag and raeentered the
hochy poinr. Burke ahd Murphy entered the bathroom,

fenddnt if he was having a problem, to which

“rap 5 ‘"Ne. " . Burke thereupon explained his purpose
for Baing at tH& terminal and ssked defendant if he could search
his bag.. Défendant consented to the search and, upon opening the -

i bag, Bu:ka fm& 127 ‘glasaine envelopes containing a white 3
" powdar, which' was 1at:er determined to be heroin.

Ag a congequenca, dafendant wag arrested and later indicted

for criminal possassion 6f a controlled substance in the third
and fourth degrees. Defendant moved to suppress the haroin found

in the bag, wh:z.ch matz.o ; gfendant hag appealed his
of i po

aey: subatance in
;2; that County

-reason. for
-’:ef howavex, a

: _conspicucus ly
[ode directad by the.
culable’ raagon. to
424210, 220) .,

tble of “innocent as

(J
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well as culpable interpretation" and could not, therefore,
generata a founded suspicion that c¢riminality wasg afoot (id., at
218), 1Indeed, Burke testified- that he had no reagon to believe
that defendant was carrying contraband at that time. Nor could
defendant’'s conduct in going back and forth to a public telephone
and to the bathroom create such a suspicion., Thus, while Burke
and Murphy possessed a proper basis to requegt information of
defendant, - including the innocuous inquiry as to whether there
was any problem, defendant’s behavior did not provide the .
.officers with a basis to reguedgt a search of his luggage (gee,
People v Hollman, supzra, abt 154). Becsude defendant’'s consent
was the product of an improper police longquiry,. County Court erred
in denying defendant’s motion to suppress the evidence found in
his bag. Moregver, the record reveals that ashzent such evidence,
the People did not make out a prima facie cage and, hence,
dismissal of the indictment is appropriate (gea, Pecple Vv Bouton,
50 NY2& 130). o o :

Mikoll, J.P., White, Casey and Peters, JJ., concur.

ORDERED that the judgment is reversed, on the law, motien to
guppress the heroin found in defendant’s bag grantsd and the
ipdictment dismissed. Co Tt -

ENTER;

. /s/ Michast J. Novack

!
M

. STATE OF NEW YORK o Michael J. Novack &= &
I MICHAEL J. NOVACK, Ciatk of tha Appellate Division of the Supteme Cour Clerk e LB
Thied Judicisl Departmant, do hereby curtily that | heve comparsd s copy S 23
with the original thereof fied in said offics on 7715 S,1999  and @ 4
: g‘wﬂnmh_nmmmwwofﬁmgjm o E&T
.. N WITHESS WHEREOF | hond and shiwed the sesl re EES
) . . 'f...,{ﬂi
= @7
¥ 3
=1}

g e







COURT SEALING ORDER
CPL SECTION 160.50 .

FROM: ALBANY COUNTY CQURT INDEX # DA 609-89
- ALBANY COUNTY COURTHOUSE
16 EAGLE STREET, ROOM 102
ALBANY, NEW YORK 12207

DEFENDANT'S NAME: JARELD BAILEY DATE OF BIRTH: 01-02-1965
ADDRESS: 133 HAMLIN RD, BUFFALO NY 14208-

DATE OF ARREST: 09-20-1%82% NYSIDH# 64654067 COURT CONTROL #: 115811592

INDICTMENT # TO BE SEALED: 13-2647AFPR
CHARGE (S) TO BE SEALED:

3-CRIM POSS NARCO DRUG INT/ PL-220.16-01 -BF- -N-001
4-CRIM POSS NARCO DRUG-4TH PL-220.09-01 -CF- -N-001

DEFENSE ATTORNEY: FRED SANTIAGO
ADDRESS: 8 THURLOW TERRACE, ALBANY, NY 12203-

TO: NYS DIVISION OF CRIMINAIL JUSTICE SERVICES -
HON. P. DAVID SOARES, ALBANY COUNTY DISTRICT ATTORNEY
HON. JAMES L. CAMPBELL, ALBANY COUNTY SHERIFF
HON. THOMAS G. CLINGAN, ALBANY COUNTY CLERK
PCLICE DEPARTMENT: ALBANY POLICE DEPT '
CITY/TOWN/VILLAGE CQURT: ALBANY POLICE DEPT

The above captioned criminal action having on May 5, 1994, been terminated in
favor of the above named defendant in accordance with Section 160.50 of the
Criminal Procedure Law and it appearing that no other criminal action ox
proceeding is . pending against that person, it is ordered that every
photograph, photographic plate or proof and all palm prints, and fingerprints,
and all duplicates taken pursuant to Article 1860 of the Criminal Procedure Law
in regard to this action or proceeding shall forthwith be, at the discretion
of the recipient agency, either destroyed or be returned to such person or the
attorney who represented him/her. Departments or agencies who transmitted or
otherwise forwarded copies of such to any agency of the United States or any
other state of jurisdiction outside New York State shall request in writing
that all copies be returned to the Police Department or law enforcement agency
which transmitted or forwarded them and upon such return said department or
agency shall return them as provided above. All official records and papers
relating to the arrest or prosecution BE SEALED and not made available to any
person or public or private agency, except as provided in Section
160.50(1) {d), and or Section 160.50(1) (c).

REMARKS: 5-5-94 AD3 JUDGEMENT REVERSED, INDICTMENT DISMISSED

cC: WM






SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE

RE: In the Matter of the Application of Notice of Petition
Jareld Bailey For a Firearms License Index No.:
Pursuant to Section 400.00 of the
New York Penal Law For a Judgment
Pursuant to Article 78 of the Civil
Practice Law

PETITIONER

Please take notice that upon the annexed Petition of Jareld Bailey
verified on April 14, 2012, and upon the exhibits thereto attached, the
undersigned will apply at a Special Term of the Supreme Court, held in
the City of Buffalo on day of 2012, at 10:00 on the
forenoon of that day, or as soon thereafter as counsel can be heard for
a Judgment pursuant to C.P.L.R. Article 78 reviewing and annulling the
determination and denial of Acting New York Supreme Court Justice, M.
william Boller, and confirmation of the Supervisor of the Erie County
Pistol Permit Department which denied the issuing of the Firearms
license to the Petitioner and granting such other and further relief

as the Court may seem just and prope%§é“£) Qj) ? @jzrw

carl H\ Dobozimy Esq.’
70 Niagara St., Ste. 500
Buffalo, Ny 14202

TO: New York State Attorney General,

Local Office at

Main Place Tower, 350 Main Street,

Ste. 33OA, Buffalo, New York, 14202
An

Hon. M, william Boller,

25 Delaware Avenue,

Buffalo, New York, 14202,
And

wilmer Fowler, Jr.

supervisor of Erie County

Pistol Permit Department, Erie

county Hall, 95 Franklin

street, Buffalo,

New York, 14202







MICHAEL A, SIRAGUSA
ERrRIE COUNTY ATTORNEY

COUNTY

OF ERIE

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
CouNTY EXECUTIVE JerEMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

April 30, 2012

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Batch, Joanne as Parent & Guardian of

Fleming, an Infant & Flemming,
Brittany v. City of Buffalo, City of
Buffalo, Dept. of Public Works, Parks
and Streets

Document Received:

Name of Claimant:

Notice of Motion

Joanne Batch

354 Davey Street
Buffalo, New York 14206

Claimant's attorney:

Richard A. Nicotra

Andrews, Bernstein & Maranto, LLP
69 Delaware Avenue, Suite 1200
Buffalo, New York 14202

Should you have any questions, please call.

MMP/dld
Enc.

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

Michelle M. Parker
First Assistant County Attorney

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202 — PHONE: (716) 858-2200 - WWW.ERIE.GOV






STATE OF NEW YORK

SUPREME COURT : COUNTY OF ERIE

JOANNE BATCH AS PARENT AND
GUARDIAN OF BRITTANY FLEMING, AN INFANT

AND BRITTANY FLEMMING,
Claimants, NOTICE OF MOTION
TO SERVE LATE NOTICE
VS, OF CLAIM
Index No. 12012-958
CITY OF BUFFALO . i
CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS, _ This paper received at the
PARKS AND STREETS Erie C\ounty AQquey s Office
fromi 2~ } S hhyon
Respondants. 'théi_\_%_ day of £9r.! | 20_]}-
at|fy Y am./p.m.
MOTION MADE BY: ANDREWS, BERNSTEIN &

DATE, TIME AND
PLACE OF HEARING:

SUPPORTING PAPERS:

RELIEF DEMANDED
AND GROUNDS:

The above-entitled action is for personal injury.

Dated: April 35 , 2012
Buffalo, New York

,L ? X T E? m
Street, Buffalo, New York, 14202, attomeys for Claimants,

JOANNE BATCH and BRITTANY FLEMMING.

, 2012, at , in the noon,

or as soon theteafter as counsel can be heard before the Hon.
» at a Special Term, Part _ |
. Delaware Avenue, to be held at the Courthouse thereof,
Buffalo, New York.

Affirmation of Richard A. Nicotra, Esq., sworn to on the _‘h day

of April, 2012 and the proposed Notice of Claim, duly verified
the ™ day of April, 2012.

An order pursuant to General Municipal Law § 50-¢ (5), granting
leave to serve the annexed proposed Notice of Claim upon
Respondant, COUNTY OF ERIE, and for such other and further
relief as to the court may seem just and proper.
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ichard” A«Nicotra, Esq.
AN WS, BERNSTEIN & MARANTO, LLP
Attorneys for Claimant

T
il

N

P in
Al

P13

-






TO:

420 Franklin Street
Buffalo, New York 14202
(716) 842-2200

CITY OF BUFFALO
Law Department

1100 City Hall

Buffalo, New York 14202

CITY OF BUFFALOQ
Department of public works
502 City Hall

Buffalo, New York 14202

COUNTY OF ERIE DEPARTMENT OF LAW
95 Franklin Street, Suite 1634
Buffalo, New York 14202







STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

JOANNE BATCH AS PARENT AND
GUARDIAN OF BRITTANY FLEMING, AN INFANT
AND BRITTANY FLEMMING,

Claimants, AFFIRMATION

VS.

Index No. 12012-958
CITY OF BUFFALO

CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS,
PARKS AND STREETS

Respondants.

STATE OF NEW YORK )
COUNTY OF ERIE ) SS.
CITY OF BUFFALO )

Richard A. Nicotra, Esq., attorney at law duly licensed to practice in the State of New
York, hereby affirms under penalty of perjury:
1. I am associated with Andrews, Bernstein & Maranto, LLP, attorneys for the Claimants,
JOANNE BATCH and BRITTANY FLEMMING, in the above-entitled action. As such, [ am
fully familiar with the facts and circumstances contained in this Affirmation.
2. I make this Affirmation in support of the Claimant’s motion for leave to serve a late
notice of claim pursuant to General Municipal Law § 50-e(5).
3. On or about March 1, 2008, plaintiff, Brittany Fleming was walking out of Lovejoy
Pool when she was caused to slip and fall down the inside stairs upon puddles of water at 1171
East Lovejoy Street, City of Buffalo, County of Erie and State of New York, resulting in
serious personal injuries. Upon information and belief, the water was there because of

negligence and lack of care on the part of the defendants, COUNTY OF ERIE, and/or CITY

OF BUFFALO, and/or CITY OF BUFFALO DEPARTMENT OF PUBLIC WORKS, PARKS







AND STREETS and/or its agents, servants and employees.
4. Thereatter, Claimant failed to file a Notice of Claim against Respondent COUNTY OF
ERIE within ninety (90) days of her fall. Plaintiffs now move for leave to serve a late Notice
of Claim upon Respondent. See Exhibit A,
5. New York General Municipal Law Section 50-e (5) provides that in determining
whether to grant a motion to file a late notice of claim, a court shall consider, in particular,
whether the public corporation, or its attorney, or its insurance carrier acquired actual
knowledge of the essential facts constituting the claim within ninety (90) days or a reasonable
time thereafter. The court shall also consider all other relevant facts and circumstances,
including but not limited to: whether the claimant in serving a notice of claim made an
excusable error concerning the identity of the public corporation against which the claim
should be asserted; or whether the delay in service the notice of claim substantially prejudiced
the Respondent.

Facts:
6. Upon information and belief, Respondents, City of Buffalo and City of Buffalo
Department of Public Works, Parks and Streets, who co-maintain the property along with the
County of Erie, were put on notice of Claimant’s fall within ninety (90) days of its occurrence.
See a letter from our office to City of Buffalo Legal Department, dated May 8, 2008, attached
hereto as Exhibit B, and letter from our office to City of Buffalo Department of Public Works,
dated May 8, 2008, attached hereto as Exhibit C.
7. Claimant erroneously identified the sole municipal entity involved with the
maintenance and upkeep of the pool performed by Erie County as being performed solely by

the City of Buffalo and the City of Buffalo Department of Public Works, and served a notice of







claim upon both of those entities on or about May 8, 2008.
8. - On or about April 9, 2012 the undersigned received a telephone conversation from the
Buffalo City attorney, Robert Quinn, who stated that while the City of Buffalo owned the
property at 1171 East Lovejoy Street, the COUNTY OF ERIE was an additional party
responsible for maintenance at the 1171 East Lovejoy Street property. Pursuant to a temporary
contract that has since expired.

ARGUMENT

I: CLAIMANT IS ENTITLED TO A TOLL BASED ON HER DISABILIY OF
INFANCY
0. Claimant, BRITTANY FLEMMING, was born on March 28, 1993 and was 15 years

old at the time of the accident.

10.  Under CPLR 208, a claimant is entitled to a toll of the statute of limitations based on
infancy. The toll extends the time within which the action must be commenced to three (3)
years after the disability ceases. This toll for infancy is also applicable to toll the time within

which a court may grant a claimant leave to file a late notice of claim. See Cohen v. Pear]

River Union Free Sch. Dist., 51 N.Y.2d 256 (1980).

11. Because Claimant, BRITTANY FLEMMING was an infant at the time of the accident,
and the present date is still within the three (3) years after which her disability ceased, this
Court has the discretion to grant claimant permission to file late notice of claim against
COUNTY OF ERIE.

II: CLAIMANT MADE AN EXCUSABLE ERROR CONCERNING
THE IDENTITY OF THE PUBLIC CORPORATION
AGAINST WHICH A CLAIM SHOULD BE ASSERTED

12.  As detailed in the “Facts” section above, Claimants erroneously under-identified the

public corporations involved in this incident.







13, Within the statutory period Claimants served a Notice of Claim upon two of the three

public corporations involved, but failed to serve a Notice of Claim upon the third public

corporation involved.

14. The case at bar is factually similar to the Fourth Department in Nickerson v, County of

Jefferson, 199 A.D.2d 1070 (4™ Dept. 1993). In that case the Appellate Division reversed an
order denying plaintiff’s motion for permission to file a late notice of claim pursuant to General
Municipal Law §50-e(5). The Court held that the defendant had knowledge of the essential
facts constituting the claim within the statutory period; part of the reason for the failure to file a
timely notice of claim was claimant’s erroncous identification of the governmental entity
involved; and the County failed to demonstrate that it suffered prejudice by reason of the
failure to file a timely notice of claim. Here the City of Buffalo, a temporarily collaborator with
the County, had actual timely notice, and conducted a 50-h Hearing on October 30, 2008.

15.  Claimants’ error in failing to identify the COUNTY OF ERIE as an involved entity was
therefore excusable and should not prevent them from servihg a Notice of Claim on the

COUNTY OF ERIE. See Nickerson v. County of Jefferson, 199 A.D.2d 1070 (4th Dept. 1993),

1V: RESPONDENT CANNOT DEMONSTRATE THAT IT SUFFERED ANY
PREJUDICE.,

16.  Along with the City of Buffalo, Erie County was allegedly responsible for co-
maintenance of the property at 1171 East Lovejoy Street. The incident in question was
witnessed by several City Employees and Plaintiff filed a timely Notice of Claim with the City
of Buffalo and The City of Buffalo Department of Public Works. Claimant did put both the
City of Buffalo and the City of Buffalo Department of Public Works on notice of this incident
within the ninety (90) day period under §50-¢ of the General Municipal Law. Therefore, the

City was on actual notice of the claim and had ample opportunity to investigate the claims. See







Nickerson v. County of Jefferson, 199 A.D.2d 1070 (4™ Dept. 1993); Gilbert v. Eden Central

School District, 306 A.D.2d 925 (4" Dept. 2003); Vasquez v. City of Newburgh, 35 A.D.3d

621 (2™ Dept. 2006); Miranda v. New York City Transit Authority, 262 A.D.2d 199 (1% Dept.

1999); and McAdams v. Poice Department of the Town of Clarkstown, 184 A.D.2d 847 (3™

Dept. 1992).

17. Furthermore, because City of Buffalo and Erie County were both parties responsible for
co-maintaining the property at 1171 East Lovejoy Street, City of Buffalo, Frie County was on
constructive notice of the claim upon City of Buffalo’s receipt of Plaintiffs’ Notice of Claim
and had knowledge of the essential facts constituting the claim within the statutory period, and
therefore had sufficient notice under §50-¢ of the General Municipal Law.

18. Since the City of Buffalo, who is jointly responsible for maintaining the property had an
opportunity to investigate the claim, and since Respondent, COUNTY OF ERIE, clearly had
notice of this accident, COUNTY OF ERIE cannot claim any substantial prejudice in

maintaining a defense in this action.

CONCLUSION

19. A copy of the Claimant's proposed Claim is annexed hereto as Exhibit D.
20.  There has been no previous application for the relief sought herein.
WHEREFORE, your deponent respectfully requests that this Court grant an Order
permitting the Claimant to serve a late Notice of Claim upon Respondent COUNTY OF ERIE,

and for such other further and different relief as the court deems just and proper.

¢

Dated: April 2° 2012
Buffalo, New York

/»' <
ard A Xicotra, Esq.







STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

JOANNE BATCH AS PARENT AND
GUARDIAN OF BRITTANY FLEMING, AN INFANT
AND BRITTANY FLEMMING,

Claimants, AFFIDAVIT OF SERVICE

VS,

Index No. [2012-958
CITY OF BUFFALOQ

CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS,
PARKS AND STREETS

Respondants.

[, Richard A. Nicotra, affirm pursuant to CPLR §2106, that the within Notice of Motion
was this date mailed to all parties shown below at their respective addresses:

COUNTY OF ERIE DEPARTMENT OF LAW

05 Franklin Street, Suite 1634
Buffalo, New York 14202

Dated: April 25,2012
Buffalo, New York

Richard A-Njcofta
Sworn to before me this

day of , 2012

Notary Public







STATE OF NEW YORK
SUPREME COURT: ERIE COUNTY

JOANNE BATCH AS PARENT AND
GUARDIAN of BRITTANY FLEMMING, AN INFANT

Claimant, NOTICE OF CLAIM

VS,

CITY OF BUFFALO
CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS,
PARKS AND STREETS

Respondents.

PLEASE TAKE NOTICE, that Claimant, JOANNE BATCH P/N/G OF
BRITTANY FLEMMING, AN INFANT, hereby intends to file a claim against the CITY
OF BUFFALOQ, and/or CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS,
PARKS AND STREETS, and in support of said claim state the following:

1. The Post Office address of the Claimant is 354 Davey Street, Buffalo, NY
14206.

2. The attorneys for the Claimant are Andrews, Bernstein & Maranto, LLP,
69 Delaware Avenue, Suite 1200, Buffalo, New York 14202, Telephone (716) 842-2200.

3. The Claim arose as follows: On or about March 1, 2008, Infant Claimant,
Brittany Fleming was walking out of Lovejoy Pool when she was caused to slip and fall
down the inside stairs upon puddles of water.

4. This incident was caused by the negligence, carelessness, and
recklessness on the part of the CITY OF BUFFALOQ, and/or CITY OF BUFFALO
DEPARTMENT OF PUBLIC WORKS, PARKS AND STREETS and/or their agents,
servants and/or employees as follows:

a. Negligently failing to maintain the premises in a reasonable and
safe condition;

b. Negligent in creating and/or maintaining a dangerous and
hazardous condition on the premises;

c. Negligently failing to wam the Claimant of the dangerous and







hazardous conditions in the subject area;
d. Negligently failing to recognize a known hazardous condition;
e. Negligently failing to take proper measures to correct the

dangerous condition in the subject area; and

f. Negligently failing to provide proper supervision in the subject
area.
g. Negligently hiring and training of Parks Department employees.

5. This Claim is for personal injuries, conscious physical and emotional pain and
suffering, medical expenses, as well as consequential damages.

6. By virtue of the negligence, carelessness and recklessness of the CITY OF
BUFFALO, and/or CITY OF BUFFALO DEPARTMENT OF PUBLIC WORKS,
PARKS AND STREETS claimant BRITTANY FLEMING, was caused to suffer serious,
significant and permanent injuries from this incident, including a Thumb Fracture and
Scaphoid Fracture. Claimant sustained damages in an amount which cannot be
reasonably calculated at this time.

7. By virtue of the negligence, carelessness, and recklessness of the CITY
OF BUFFALOQO, and/or CITY OF BUFFALO DEPARTMENT OF PUBLIC WORKS,
PARKS AND STREETS, Claimant has also incurred hospital and medical expenses, and
other necessary related expenses, the amount of which is undetermined to date.

WHEREFORE, claimant requests that the CITY OF BUFFALO, and/or CITY
OF BUFFALO DEPARTMENT OF PUBLIC WORKS, PARKS AND STREETS
compensate Claimant, BRITTANY FLEMING, for her injuries.

Dated: Buffalo, New York

May5,2008 .-
e Yours etc.,
(gyﬁ o

R]Ch rd A. Nlcotﬁa Esq.

A’NDREWS ‘BERNSTEIN & MARANTO, LLP
Attorney for the Plaintiffs

69 Delaware Avenue, Suite 1200

Buffalo, New York 14202

(716) 842-2200







VERIFICATION

STATE OF NEW YORK :
COUNTY OF NIAGARA  : ss.
CITY OF BUFFALO

JOANNE BATCH P/N/G of BRITTANY FLEMMING, being duly sworn, depose
.and say that they are the Claimant in this action for; that they have read the foregoing
Notice of Claim in this action and know the contents thereof; that the same is true to the
knowledge of deponent; except as to the maiters therein stated to be alleged on
information and belief, and that as to those matters, they believe them to be true.

N S e T3 lo k]
Jodnne Batch P/N/G of Brittany Flemming

s . vl
f VAL L imﬁ'% éfg{my !%K
Brittany Flemming .

']-H'\

Sworn to before me this

day of @ M , 2008

Notary Pubhc

Gu!;inﬁed in Erie Cou:ty 20 93'
commlssxon Expires Jur
]













Andrews, Bernstein & Maranto, LLP
Attorneys and Counselors at Law
69 Delaware Avenue, Suite 1200
Buffalo, New York 14202

Tel: (716) 842-2200
Fax: (716) 847-1134

Benjamin J. Andrews Of Counsel
Robert J. Maranto, Jr. Alan L. Bernstein
Richard A. Nicotra Paul K. Baxx

Andrew D. Fanizzi
Andrew J. Connelly

May 8, 2008
Certified Mail
City of Buffalo
Attention: Legal Department
1100 City Hall
Buffalo, New York 14202
Re:  Joanne Batch as Parent and Guardian of Brittany Flemming, An

Infant v. City of Buffalo, City of Buffalo, Department of Public
Works, Parks and Streets

To Whom It May Concern:

Enclosed herewith, please find a Notice of Claim with regard to the above mentioned
case.

Should you have any further questions, please feel free to contact my office.
Very truly yours,

yDKE S, BERNSTEIN & MARANTO, LLP

Richard A. Nic

RAN/tas

NIAGARA FALLS OFFICE: 2307 Pine Avenue, Niagara Falls, New York - {716) 282-1000












Andrews, Bernstein & Maranto, LLP
Attomeys and Counselors at Law
69 Delaware Avenne, Suite 1200
Buffalo, New York 14202

Tek: (716) 842-2200
Fax: {716) 847-1134

Benjamin J. Andrews Of Counsel
Robert J. Marants, Jr. Alan L. Bernstein
Richard A, Nicotra Paul K. Barr

Andrew D. Fanizzi
Andrew I. Conneuy

May 8, 2008

Certified Mail
Departient of Public Works
City Hall
65 Niagara Square
Room 502
Buffalo, New York 14202

Re: Joanne Batch as Parent and Guardian of Brittany Flemming, An

Infant v. City of Buffalo, City of Buffalo, Department of Public
Works, Parks and Streets

To Whom It May Concern:

Enclosed herewith, please find a Notice of Claim with regard to the above mentioned

case.
Should you have any further questions, please feel free to contact my office.
Very truly yours,.
- A N]jﬁ;EZWS, BERNSTEIN & MARANTO,
e
Richard A. Nic
RAN/tas e

NIAGARA FALLS OFFICE: 2307 Pine Avenue, Niagara Falls, New York - (716) 282-1000












STATE OF NEW YORK
SUPREME COURT: ERIE COUNTY

JOANNE BATCH AS PARENT AND
GUARDIAN of BRITTANY FLEMMING, AN INFANT

Claimant, NOTICE OF CLAIM
vs.
CITY OF BUFFALO
CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS,
PARKS AND STREETS,
COUNTY OF ERIE
Respondents.

PLEASE TAKE NOTICE, that Claimant, JOANNE BATCH P/N/G OF
BRITTANY FLEMMING, AN INFANT, hereby intends to file a claim against the CITY
OF BUFFALOQ, CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS, PARKS
AND STREETS, and/or ERIE COUNTY and in support of said claim state the following:

1. The Post Office address of the Claimant is 354 Davey Street, Buffalo, NY
14206.

2. The attorneys for the Claimant are Andrews, Bernstein & Maranto, LLP,
69 Delaware Avenue, Suite 1200, Buffalo, New York 14202, Telephone (716) 842-2200.

3. The Claim arose as follows: On or about March 1, 2008, Infant Claimant,
Brittany Fleming was walking out of Lovejoy Pool when she was caused to slip and fall
down the inside stairs upon puddles of water.

4, This incident was caused by the negligence, carelessness, and
recklessness on the part of the CITY OF BUFFALO, CITY OF BUFFALO
DEPARTMENT OF PUBLIC WORKS, PARKS AND STREETS, and/or ERIE
COUNTY and/or their agents, servants and/or employees as follows:

a. Negligently failing to maintain the premises in a reasonable and
safe condition;

b. Negligent in creating and/or maintaining a dangerous and
hazardous condition on the premises;

c. Negligently failing to wam the Claimant of the dangerous and







hazardous conditions in the subject area;

d. Negligently failing to recognize a known hazardous condition;

e. Negligently failing to take proper measures to cormrect the
dangerous condition in the subject area; and

£ Negligently failing to provide proper supervision in the subject
area.

g Negligently hiring and training of Parks Department employees.

5. This Claim is for personal injuries, conscious physical and emotional pain and
suffering, medical expenses, as well as consequential damages.

6. By virtue of the negligence, carelessness and recklessness of the CITY OF
BUFFALO, CITY OF BUFFALO DEPARTMENT OF PUBLIC WORKS, PARKS
AND STREETS, and/or ERIE COUNTY claimant BRITTANY FLEMING, was caused
to suffer serious, significant and permanent injuries from this incident, including a
Thumb Fracture and Scaphoid Fracture. Claimant sustained damages in an amount which
cannot be reasonably calculated at this time.

7. By virtue of the negligence, carclessness, and recklessness of the CITY
OF BUFFALOQ, CITY OF BUFFALO DEPARTMENT OF PUBLIC WORKS, PARKS
AND STREETS, and/or ERIE COUNTY, Claimant has also incurred hospital and
medical expenses, and other necessary related expenses, the amount of which is
undetermined to date.

WHEREFORE, claimant requests that the CITY OF BUFFALO, CITY OF
BUFFALO DEPARTMENT OF PUBLIC WORKS, PARKS AND STREETS, and/or
ERIE COUNTY compensate Claimant, BRITTANY FLEMING, for her injuries.

Dated: Buffalo, New York
April 25, 2012
Yours, etc.,

By:

Richard A. Nicotra, Esq.

ANDREWS, BERNSTEIN & MARANTO, LLP
Attorney for the Plaintiffs

420 Franklin Street

Buffalo, New York 14202

(716) 842-2200







VERIFICATION

STATE OF NEW YORK
COUNTY OF ERIE . ss.
CITY OF BUFFALO

JOANNE BATCH P/N/G of BRITTANY FLEMMING, being duly swormn, depose
and say that they are the Claimant in this action for; that they have read the foregoing
Notice of Claim in this action and know the contents thereof; that the same is true to the
knowledge of deponent; except as to the matters therein stated to be alleged on
information and belief, and that as to those matters, they believe them to be true.

Joanne Batch P/N/G of Brittany Flemming

Brittany Flemming
Sworn to before me this

day of , 2012

Notary Public







MICHAEL A. SIRAGUSA
ERii: COUNTY ATTORNEY

MICHELLE M. PARKER
FIRST ASSISTANT COUNTY ATTORNEY

MARK C. POLONCARZ
COUNTY EXECUTIVE JEREMY C. TOTH
DEPARTMENT OF LAW SECOND ASSISTANT COUNTY ATTORNEY

Mr. Robert M. Graber, Clerk
Erie County Legislature

92 Franklin Street. 4th Floor
Buffalo, New York 14202

Dear Mr. Graber:

Aptil 30, 2012

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987,
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy

of the following:

File Name:

Document Received:

Name of Claimant:

Claimant's attorney:

1jPage

Keim, Alice M. and Kuniz, George,
Individually and as Administrators of
the Estate of Keim, Angela, a Minor

Notice of Claim

Alice M. Keim
4525 Mt. Vernon Boulevard
Hamburg, New York 14075 and

George Kuntz
136 Center Street
Lackawanna, New York 14208

Daniel 1. Chiacchia, Esq.
Chiacchia & Fleming, LLP
5113 South Park Avenue
Hamburg, New York 14075 and

Aaron F. Glazier, Esq.

Gibson, McAskill & Crosby

69 Delaware Avenue, Suite 900
Buffalo, New York 14202






Should you have any questions, please call.

MMP/did
Enc.
ce: Michael A. Siragusa, Erie County Attorney

2|Page

Very truly yours,

MICHAEL A. SIRAGUSA
Erie County Attorney

i PR Bidt ol
Michelle M. Parker
First Assistant County Attorney







STATE OF NEW YORK This paper received a1 (1.
SUPREME COURT : COUNTY OF ERIE Erie Gounty at the

: © AERENEN
In the Matter of the Claim of » — -V
ALICE M. KEIM and GEORGE KUNTZ, /@& =g
Individually and as Administrators of the — LA CUMNTS &
Estate of ANGELA KEIM, a Minor. unty Attorne:

Claimants, NOTICE OF CLAIM

VS,

COUNTY OF ERJE and TOWN OF COLLINS

Defendants.
TO: COUNTY OF ERIE TOWN OF COLLINS
92 Franklin Street 14093 Mill Street, Box 420
Buffalo, Mew York 14202 Collins, New York 14034

PLEASE TAKE NOTICE, that in accordance with the requirements of New York General
Municipal Law §30-e the Claimants, ALICE M. KEIM and GEORGE KUNTZ, Individually and as
Administrators of he Estate of ANGELA KEIM, a Minor, claim and demand the following against the

Defendants, COUNTY OF ERIE and TOWN OF COLLINS:

1. The names and post office addresses of the Claimants are:
ALICE M. KEIM GEORGE KUNTZ
4525 Mt. Vernon Blvd. 136 Center Street
Harnburg, New York 14075 Lackawanna, New York 14218

The name and post office addresses of the Claimants attorneys are:

DANIEL J. CHIACCHIA, ESQ. AARON F. GLAZER, ESQ.
CH!ACCHIA & FLEMING, LLP  GIBSON, MCASKILL & CROSBY
5113 South Park Avenue 69 Delaware Avenue, Suite 900
Hamburg, New York 14075 Buffalo, New York 14202

2. ALICE M. KEIM and GEORGE KUNTZ are the parents and natural guardians of

ANGELA KFEIM, a decedent minor.






3. This claim is for wrongful death, personal injuries and economic loss sustained through
the negligence and violations of the Defendants, COUNTY OF ERIE and TOWN OF COLLINS, their
employees, agents and servants.

4. The date, time and place where this claim arose are as follows: at approximately 4:30
a.m. on January 28, 2012 on Versailles Plank Road al or near its intersection with Snow Road on the
Cattaraugus Indian Reservation, County of Erie and State of New York.

5. ANGELA KEIM was a passenger in a motor vehicle which was owned and being
operated by Bradley V. Maloney when Mr. Maloney lost control of said vehicle and it left the road, went
down an embanknient some 50 feet down into a ravine, causing serious personal injuries and wrongful
death as to ANGELA KEIM.

6. The accident took place at the above-mentioned location which the Defendants,
COUNTY OF ERIE and TOWN OF COLLINS, knew to be dangerous, unsafe and defective but
nonetheless failed i their individual duties to study, improve, change, alter, maintain or otherwise make
safe. Through the negligence, carelessness, and statutory violations of the Defendants, COUNTY OF
ERIE and TOWMN OF COLLINS, in maintaining, designing, keeping and constructing the road
referenced above, the motor vehicle accident occurred causing serious personal injuries and wrongful
death as to ANGEiLA KEIM.

7. ANGELA KEIM was caused to suffer serious injuries and wrongful death, pain and
suffering and economic damages as a direct and proximate result of the aforesaid negligence and failures
of the Defendants, COUNTY OF ERIE and TOWN OF COLLINS.

8. Claymants ALICE M. KEIM and GEORGE KUNTZ have been caused to suffer damages,
including but not limited to, economic damages for medical expenses, burial expenses and loss of wages
as they were required to take time off from work to grieve for their daughter, mental anguish, out-of-

pocket expenses aad loss of society and companionship of their daughter as a direct and proximate result






of the aforesaid negligence and failures of the Defendants, COUNTY OF ERIE and TOWN OF
COLLINS.

WHEREFORE, the Claimants ALICE M. KEIM and GEORGE KUNTZ, Individually and as
Administrators of the Estate of ANGELA KEIM, a Minor, hereby claim and demand judgment for
monetary damages the Defendants, COUNTY OF ERIE and TOWN OF COLLINS by reason of the

wrongful, unlawful, negligent and careless acts and omissions of the Defendants, their employees,

agents and servants.

DATED:  aApil. 2%, 2012

Buffalo, New York ( )/\z / /
-l 4 i
//\ e ,//K-.J—“"'

DANIETJ. %-XIACCHIA, ESQ.

CHIACCHIA & FLEMING, LLP

Attorney for Claimants

ALICE M. KEIM and GEORGE KUNTZ,
Individually and as Administrators of the Estate of
ANGELA KEIM, a Minor,

5113 South Park Avenue

Hamburg, New York 14075

(716) 648-3030

AARON F. GLAZER, ESQ. /
GIBSON, MCASKILL & CROSBY

Attorney for Claimants

ALICE M. KEIM and GEORGE KUNTZ,
Individually and as Administrators of the Estate of
ANGELA KEIM, a Minor,

69 Delaware Avenue, Suite 900

Buffalo, New York 14202

(716) 856-4200

SAMyFilesaCLIENTEWA thru L'iteim. Alicer00 PLIOE\Notice of ClamiNatice of Claiin Erie&Collins docx






VERIFICATION

ALICE M. KEIM, being duly sworn, deposes and says:
[ am the Claimant above named; I have read the foregoing Notice of Claim and know its
contents; the same is true to my own knowledge, except as to those matters therein stated to be alleged

on information and belief, and, as to those matters, [ believe it to be true.

/ ///ﬁ/// /waﬂ

ALICE M. KEIM

Subscnbed and sworn to before me
this ‘day of Apul 2012.

4q/éwﬁf\

Notary ubl:c

DANIEL J. CHIACC
HiA
Notary Public, State of New York
Qualiliad in £rie County

Commission Expires June 1,20 f






VERIFICATION

GEORGE KUNTZ, being duly sworn, deposes and says:
I 'am the Claimant above named; [ have read the foregoing Notice of Claim and know its
contents; the same is true to my own knowledge, except as to those matters therein stated to be alleged

on information and belief, and, as to those matters, [ believe it to be true.

L e
(// PN ’/) o '/“;
GEORGE KUNTZ -

Subscribed and sworn to before me
this 1.3 9 day of April 2012.

Notary Public o

/%i/; :)K;’ 177 (f f/z 2Ly

SHARCN A, YELL
Motary Public Slate o1 MNew York

Qualificd in frie Counly :
My Commission Expires: Mo, €5, 20_\_‘\






