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MICHAEL A. SIRAGUSA 
COUNll' ATTORNEY 

MARK C. POLONCARZ 
COUNTY EXECUTIVE 

MICHELLE M. PARKER 
FIRST ASSISTANT COUNll' ATTORNEY 
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D EPARTMENT OF LAW SECOND ASSISTANT COUNTY ATrORNcY 

l\1EMORANDUM 

TO: Robert M. Graber, Clerk, Erie County Legislature 

FROM: Michelle M. Parker, First Assistant County Attorney 

DATE: May 1, 2012 

RE: Transmittal of New Claims Against Erie County 

Mr. Graber: 

In accordance with the Resolution passed by the Erie County Legislature on June 
25, l987 (Int. 13-14), attached please find fourteen (l4) new claims brought against the County 
of Erie. The claims are as follows: 

Claim Name 

Niagara Wind Power, LLC and Erie Wind Power v. County of Erie, et al. 
Niagara Mohawk Action to Obtain Easements in Orchard Park, Boston 
Mandy Kusior as PNG of McKayla Kusior v. County of Erie, et al. 
Robin White v. County of Erie 
Sophie Maciag v. County of Erie 
Gloria Johnson-Schmitt, et al. v. Erie County Sheriff's Department, et al. 
Bryan Ball v. County of Erie, et al. 
Elizabeth Szewczyk, a Minor by Michele Peckey v. County of Erie, et al. 
DetTick Anderson v. RN Serena, Sheriff Howard, et al. 
Larry J. Collins v. County of Erie, et al. 
Dora Nenni v. Nirav Shah and Carol Dankert 
Jareld Bailey v. William Boller, et al. 
Joanne Batch, as PNG of Brittany Fleming v. City of Buffalo, et al. 
Alice Keirn and George Kuntz on b/h of Estate of Angela Keim v. County of Erie, et al. 
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COUNTY OF ERIE 
iVIICHAEL A . SIR,\GUSA 

ERIE COUNTY ATTORNEY MARK C. POLONCARZ 
M ICHELLE M. P AI{KER 

FIRST AsSISTANT COUNTY AlTORNEY 

Mr. Robert M. Graber, Clerk 
Erie County Legislature 
92 Franklin Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

COUNTY EXECUTIVE 
JEREMY C. TOTH 

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY AlTORNEY 

April 10,2012 

In compliance with the Resolution passed by the Erie County Legis lature on June 25 , 1987, 
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy 
of the following: 

File Name: 

Document Received: 

Name of Claimant: 

Claimant's attorney: 

Niagara Wind Power, LLC and Erie 
Wind, LLC v. County of Erie, Erie 
County Sewer District No. 6, et al. 

Verified Petition 

Niagara Wind Power, LLC 

Stephen A. Sharkey 
Bond, Schoeneck & King, PLLC 
40 Fountain Plaza, Suite 600 
Buffalo, New York 14202 

Should you have any questions, please cal l. 

MAS/did 
Enclosure 

Very truly yours, 

MICHAEL A. SIRAGUSA 

~~e~~~ 
Michael A. Siragus~ 
Direct Dial : (716) 858-220 1 
Email: Michaei.Siragusa@erie.gov 

95 FRANKLIN STREET, ROOM 1634, BurFAI.O. NEW YORK 14202 - PHONE: (716) 858-2200- WWW.ERIE.GOV 





STATEOFNEWYORK 
SUPREME COURT COUNTY OF ERIE 
In the Matter of the Application for a Declaratory Judgment, 
Money Judgment, and for Review under Article 78 of the 
Civil Practice Law and Rules, by 

NIAGARA WIND POWER, LLC AND ERIE WIND, LLC, 

Plaintiffs-Petitioners, 

-against-

THE COUNTY OF ERIE, ERIE COUNTY SEWER 
DISTRICT NO.6, AND NORMAN POLANSKI, JAMES 
A. CARR, P.E., AND ANTHONY COLLARENO, AS THE 
BOARD OF MANAGERS OF ERIE COUNTY SEWER 
DISTRICT NO.6, THE ERIE COUNTY DEPARTMENT OF 
ENVIRONMENT AND PLANNING, THE 
COMMISSIONER OF THE ERIE COUNTY DEPARTMENT 
OF ENVIRONMENT AND PLANNING, THE DEPUTY 
COMMISSIONER OF THE ERIE COUNTY DEPARTMENT 
OF ENVIRONMENT AND PLANNING AS HEAD OF THE 
DIVISION OF SEWERAGE MANAGEMENT, THE 
DIVISION OF SEWERAGE MANAGEMENT, AND "JOHN 
DOES I-III," the real names of such individuals being 
unknown to Plaintiffs-Petitioners and said fictitious names 
being intended to designate certain individuals representing the 
board members of the Board of Managers of Erie County 
Sewer District No.6 during 2011, 

Defendants-Respondents. 

.. 

SUMMONS 

t l LEI) 
l_l -, /1)5/2012/ 11~1';~/2~26 

Index No. 
l t";I£ C:OUHTY tLEf''K 
~~(:f'T :i: 1205378~5 
1 2012001173 

RJINo. 

Justice Presiding: 

This ;'~p~r received at the 
Erie C\'upty Attorney's Office 
~~f{;'l~"'i ~c.c~;,,J,"·>k' on ' 

the_/ __ Jay of /)p.-. f , 20 };l 

_;t ,:; ' 1 "-~~m~ -­
.. • 7 ·./--/.7 / ' 

"«::?~ ~~~~·"'"" 
hs3i3tant tounty Attorney 

YOU ARE HEREBY SUMMONED and required to serve upon Plaintiffs-Petitioners' 

("Petitioners") attorneys a Verified Answer to the Petition and Complaint in this action within 

twenty (20) days of the service of this Summons, exclusive of the day of service, or within thirty 

(30) days after the completion of service if service was made in any other manner other than by 

personal delivery within the state of New York. 

1 
1971588.1 3/29/2012 





In case of your failure to answer, judgment will be taken against you by default for the 

relief demanded in the attached Verified Petition and Complaint. 

Erie County is designated as the venue of this action and proceeding on the basis that 

Defendants-Respondents are located within Erie County; the decisions and actions herein 

complained of were made within Erie County; and, the certain properties of the Petitioners that 

.are at issue in this action and proceeding are all located within Erie County. 

Dated: March 30, 2012 

TO: 

THE ERIE COUNTY CLERK 
Edward A. Rath County Office Building 
95 Franklin Street 
Buffalo, New York 14202 

ERIE COUNTY SEWER DISTRICT NO.6 
95 Franklin Street 
Buffalo, New York 14202 

NORMAN POLANSKI 
Chairman 
ECSD No.6 Board of Managers 
95 Franklin Street, lOth Floor 
Buffalo, New York 14202 

JAMES A. CARR, P.E. 
Secretary 
ECSD No. 6 Board of Managers 
95 Franklin Street, I Oth Floor 
Buffalo, New York 14202 

ANTHONY COLLARENO 
Member 
ECSD No.6 Board of Managers 

2 

BOND, SCHOENECK & KING, PLLC 

By: ~ ----

Stephen A. Sharkey, Esq. 
Rebecca M. Speno, Esq. 
Attorneys for Petitioners 
40 Fountain Plaza, Suite 600 
Buffalo, New York 14202 
(716) 566-2800 

1971568.1 3/2912012 





95 Franklin Street, lOth Floor 
Buffalo, New York 14202 

THE ERIE COUNTY DEPARTMENT OF 
ENVIRONMENT AND PLANNING 
95 Franklin Street, 1Oth Floor 
Buffalo, New York 14202 

THE COMMISSIONER OF THE ERIE COUNTY 
DEPARTMENT OF ENVIRONMENT AND 
PLANNING 
95 Franklin Street, 1 olh Floor 
Buffalo, New York 14202 

DEPUTY COMMISSIONER OF THE ERIE COUNTY 
DEPARTMENT OF ENVIRONMENT AND 
PLANNING, DIVISION OF SEWERAGE 
MANAGEMENT 
95 Franklin Street, 1Oth Floor 
Buffalo, New York 14202 

ERIE COUNTY ATTORNEY 
Erie County Attorney's Office 
95 Franklin Street, Rm. 1634 
Buffalo, New York 14202 

DIVISION OF SEWERAGE MANAGEMENT 
95 Franklin Street, 1 olh Floor 
Buffalo, New York 14202 

3 

p 

1971588.1 3/29/2012 





STATE OF NEW YORK 
SUPREME COURT COUNTY OF ERIE 
In the Matter of the Application for a Declaratory Judgment, 
Money Judgment, and for Review under Article 78 of the 
Civil Practice Law and Rules, by 

NIAGARA WIND POWER, LLC AND ERIE WIND, LLC, 

Plaintiffs-Petitioners, 

-against-

THE COUNTY OF ERIE, ERIE COUNTY SEWER 
DISTRICT NO.6, AND NORMAN POLANSKI, JAMES 
A. CARR, P.E., AND ANTHONY COLLARENO, AS THE 
BOARD OF MANAGERS OF ERIE COUNTY SEWER 
DISTRICT NO. 6, THE ERIE COUNTY DEPARTMENT OF 
ENVIRONMENT AND PLANNING, THE COMMISSIONER 
OF THE ERIE COUNTY DEPARTMENT OF 
ENVIRONMENT AND PLANNING, THE DEPUTY 
COMMISSIONER OF THE ERIE COUNTY DEPARTMENT 
OF ENVIRONMENT AND PLANNING, AS HEAD OF THE 
DIVISION SEWERAGE MANAGEMENT, THE DIVISION 
OF SEWERAGE MANAGEMENT, AND "JOHN DOES I-III" 
the real names of such individuals being unknown to Plaintiffs­
Petitioners and said fictitious names being intended to designate 
certain individuals representing the board members of the Board 
of Managers of Erie County Sewer District No.6 during 2011, 

Defendants-Respondents. 

NOTICE OF PETITION 

Index No. 

RJINo. 

Justice Presiding: 

tILED 1_1.!\./05/2012/ 10~52~26 
ERIE GOUHTY CLERK 
RCPT :i: 1205373~-i 
J. 2012001173 

IIi' ._,~~~I) 
~C-t~ \ 

-4Pf? o~ ' 
Ji.&. .,) ?(}!? 

Ci..,.,.~ c 
~~Irs ov!V~y 

Or.-...yc.$' 

PLEASE TAKE NOTICE that upon the attached Verified Petition and Complaint of 

Plaintiffs-Petitioners Niagara Wind Power, LLC and Erie Wind, LLC ("Petitioners"), verified on 

March 30, 2012, with the exhibits attached thereto, as well as the affidavits of Cindy Eidel, 

Michael Andrzejczak, and Stephen A. Sharkey, Esq., an application will be made at a Special 

51> 
Term of the Supreme Court, Erie County, to be held at the Erie County Court House at ~· 

/-/()~. 1ft. bon. L /L (I""'" 1 Pw-1 3 0 ft:lD 4 '"'· 

Delaware Avenue, Buffalo, New York 14202, on May 17, 2012, at-t& o'clock in the forenoon on 

1 
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Buffalo, New York 14202 

ANTHONYCOLLARENO 
Member 
ECSD No.6 Board of Managers 
95 Franklin Street, I Oth Floor 
Buffalo, New York 14202 

THE ERIE COUNTY DEPARTMENT OF 
ENVIRONMENT AND PLANNING 
95 Franklin Street, I Oth Floor 
Buffalo, New York 14202 

THE COMMISSIONER OF THE ERIE COUNTY 
DEPARTMENT OF ENVIRONMENT AND 
PLANNING 

. th 
95 Franklin Street, 10 Floor 
Buffalo, New York 14202 

DEPUTY COMMISSIONER OF THE ERIE COUNTY 
DEPARTMENT OF ENVIRONMENT AND 
PLANNING, HEAD OF THE DIVISION OF 
SEWERAGE MANAGEMENT 
95 Franklin Street, 1Oth Floor 
Buffalo, l'l'ew York 14202 

; 

ERIE COUNTY ATTORNEY 
Erie County Attorney's Office 
95 Franklin Street, Rrn. 1634 
Buffalo, New York 14202 

DIVISION OF SEWERAGE MANAGEMENT 
95 Franklin Street, lOth Floor 
Buffalo, New York 14202 
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MICIIAEL A. S!RAGLTSA 

ERIE COUNTY A TIORNEY 

COUNTY OF ERIE MICHELLE M. PARKER 

FIRST ASSISTANT COUNTY AlTORNEY 

MARK C. POLONCARZ 

D~~){~pj1,&ftf'8F']';A W 
JEREMY C. TOTH 

SECOND ASSISTANT COUNTY ATJ"ORNEY 

Mr. Robert M. Graber, Clerk 
Erie County Legislature 
92 Franklin Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

April 10,2012 

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, 
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy 
of the following: 

FileName: 

Document Received: 

Name of Claimant: 

Claimant's attorney: 

Niagara Mohawk Action to Obtain 
Easements in Orchard Park, Boston 
and Concord 

Verified Petition 

Niagara Mohawk d/b/a National Grid 

Mark R. McNamara, Esq. 
Hiscock & Barclay, LLP 
II 00 M & T Center 
3 Fountain Plaza 
Buffalo, New York 14203 

Should you have any questions, please call. 

MMP/dld 
Enclosure 
cc: Michael A. Siragusa, Erie County Attorney 

Very truly yours, 

MICHAEL A. SIRAGUSA 
Erie County Attorney 

By: l}~vl~-12-~k-
Michelle M. Parker 
First Assistant County Attorney 
Direct Dial: (716) 858-2209 
Email: parkerm3@erie.gov 

95 FRANKLIN STREET, ROOM 1634, BUFFALO. NEW YORK 14202- PHONE: (716) 858-2200- WW\V.EIHE.GOV 
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STATE OF NEW YORK 
SUPREME COURT COUNTY OF ERIE 

In the Matter of the Application of 
NIAGARA MOHAWK POWER CORPORATION, 
d/b/a NATIONAL GRID, pursuant to Article 4 of the 
Eminent Domain Procedure Law, to acquire title to 
easement interests in real properties located in the Towns of 
Orchard Park, Boston and Concord, Erie County for the 
Gardenville-Homer Hill 115 kV Electric Transmission 
Lines Project. 

TO THE SUPREME COURT OF THE STATE OF NEW YORK: 

FILED 
03/15/2012/ 10: •t!Ji55 
ERIE COUNTY CLE":K 
~:CPT ~ 12041265 
I 2012000909 

VERIFIED PETITION 

Index No. I. qOCj /;Jo I;} 

Hon. Po}(,uz_ H Nerrta;e 

Condemnor/Petitioner, NIAGARA MOHAWK POWER CORPORATION, d/b/a NATIONAL 

GRID ("National Grid" or "Condemnor/Petitioner"), by and through its attorneys, Hiscock & Barclay, 

LLP, for its Petition alleges as follows: 

1. National Grid is a corporation organized and existing under the laws of the State of New 

York with its principal office located at 300 Erie Boulevard West, in the City of Syracuse, Onondaga 

County, New York 13202. Condemnor/Petitioner is a gas and electric corporation as defined in the 

Transportation Corporations Law ('TCL"). 

2. National Grid is vested with the power of eminent domain pursuant to TCL § 11 (3-b ). 

Under Eminent Domain Procedure Law ("EDPL") §206, National Grid is exempt from compliance with 

EDPL Article 2 pursuant to the April 24, 2009 order issued by the New York Public Service Commission 

("PSC") entitled "Order Adopting the Terms of a Joint Proposal with Exceptions and Modifications and 

Granting Certificate of Environmental Compatibility and Public Need", Case 06-T-1040 ("Certificate") 

and the PSC' s further July 22, 2009 "Order Granting Approval of Environmental Management and 

Construction Plan" ("EM&CP Order"). The Certificate and EM&CP Order are collectively referred to as 

4290186.1 
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STATE OF NEW YORK 
SUPREME COURT COUNTY OF ERIE 

In the Matter of the Application of 
NIAGARA MOHAWK POWER CORPORATION, 
d/b/a NATIONAL GRID, pursuant to Article 4 of the 
Eminent Domain Procedure Law, to acquire title to 
easement interests in real properties located in the Towns of 
Orchard Park, Boston and Concord, Erie County for the 
Gardenville-Homer Hill 115 kV Electric Transmission 
Lines Project. 

TO THE SUPREME COURT OF THE STATE OF NEW YORK: 

FILED 
03/15/2012/ 10:40~55 
Eli:IE COUNT'! CLERV.. 
f;~(:PT =:: 12041265 
! 2012000909 

VERIFIED PETITION 

Index No.T qoq /Jo;;J 

Hon. PoJ(,U2- H Nen1a;e 

Condemnor/Petitioner, NIAGARA MOHAWK POWER CORPORATION, d/b/a NATIONAL 

GRID ("National Grid" or "Condemnor/Petitioner"), by and through its attorneys, Hiscock & Barclay, 

LLP, for its Petition alleges as follows: 

I. National Grid is a corporation organized and existing under the laws of the State of New 

York with its principal office located at 300 Erie Boulevard West, in the City of Syracuse, Onondaga 

County, New York 13202. Condemnor/Petitioner is a gas and electric corporation as defined in the 

Transportation Corporations Law ("TCL"). 

2. National Grid is vested with the power of eminent domain pursuant to TCL §II (3-b ). 

Under Eminent Domain Procedure Law ("EDPL") §206, National Grid is exempt from compliance with 

EDPL Article 2 pursuant to the April 24, 2009 order issued by the New York Public Service Commission 

("PSC") entitled "Order Adopting the Terms of a Joint Proposal with Exceptions and Modifications and 

Granting Certificate of Environmental Compatibility and Public Need", Case 06-T-1040 ("Certificate") 

and the PSC's further July 22, 2009 "Order Granting Approval of Environmental Management and 

Construction Plan" ("EM&CP Order"). The Certificate and EM&CP Order are collectively referred to as 

4290186.1 
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the "PSC Orders" and remain in force. Copies of the Certificate and the EM&CP Order are attached 

hereto as Exhibits I and 2, respectively. 

3. Consistent with the PSC Orders, National Grid has reconstructed approximately 21 miles 

of existing 115 kilovolt (kV) double circuit transmission facilities from the Gardenville Substation 

through the towns of Orchard Park, Boston and Concord, Erie County, New York to Structure 199 in 

Concord to provide continued, long term operation and maintenance of this critical infrastructure, to 

repair and replace the 80-year-old transmission lines, structures and facilities that have reached the end of 

their service lives so as to improve reliability of electric service as approved by the PSC and to ensure 

safe and reliable operation of National Grid's electric facilities ("Project"). See Certificate, Exhibit I, p. 

3. 

4. For this Project, National Grid must acquire those real property interests for either Danger 

Tree Easements or Vegetation Management Easements in certain real property as identified in Schedule A 

hereto ("Properties"). A copy of Schedule A is attached hereto as Exhibit 3. Copies of the legal 

descriptions of the respective property interests being acquired in the Properties and the maps depicting 

such property interests are together referred to as the respective "Acquisition Maps." The Acquisition 

Maps are attached as Exhibits 2 through 54 to the accompanying Notice of Petition. A copy of the 

corresponding Notice of Pendency which National Grid intends to file with the Erie County Clerk is 

attached hereto as Exhibit 4. 

4290186.1 

5. A Danger Tree Easement consists of the perpetual right, privilege and authority: 

a) From time to time, without further payment therefor, clear or keep cleared the 
property interests identified in the applicable Acquisition Maps of any and all trees, 
limbs, branches, roots, or vegetation that, in the opinion of National Grid, pose a 
risk to the safe and reliable operation of National Grid's electric facilities. 

2 
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b) After the first clearing, unless in case of emergency, National Grid shall notify the 
owners of the Properties of its need to exercise the Danger Tree Easement rights; 
and 

c) The right of access upon the property identified in the Acquisition Maps for the 
purposes stated. 

Danger Tree Easements are required for the Properties listed in Schedule A (Exhibit I) and identified as 

follows: 

SBLNo. 

152.18-1-13.1 
172.00-2-3.1 
211.10-1-27; 211.10-1-28 
227.00-6-40.11 
242.09-3-3 
258.00-2-18 
258.00-2-20 
258.00-2-31 
258.00-3-1.121 
258.10-2-23.2 
291.00-1-28.111 

Acquisition Map Exhibit (Notice of Petition) 

3 
7 
22 
40 
44 
45 
46 
47 
48 
49 
53 

6. Within the respective Properties, a Vegetation Management Easement consists of the 

perpetual right, privilege and authority: 

a) From time to time, without further payment therefor, clear and keep cleared the 
property interests indentified in the applicable Acquisition Maps of any and all 
trees, limbs, branches, roots, vegetation, or other obstructions and to cut, trim, and 
remove other trees and vegetation within the Vegetation Management Easement 
area (the first clearing may be for less than the full width and may be widened from 
time to time to the full width), and to cut, trim, and/or remove any trees, limbs, 
b~anches, roots, or vegetation beyond the bounds of the Vegetation Management 
~m<!!lt are~ that, in the opinion of National Grid, pose a risk to the safe and 

l~~~l,~pperat10n of National Grid's electric facilities· and , 

~if'f,~cc:ess upon the property identified in the applicable Acquisition Map 
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Vegetation Management Easements are required for the Properties listed in Schedule A (Exhibit l) and 

identified as follows: 

4290186.1 

SBL No. 

152.13-3-23.11 
161.06-l-1 
161.06-l-2 
161.18-1-30 
172.00-2-8.111 
172.00-2-8.121 
172.01-1-19 
184.09-2-30 
184.09-2-32 
184.09-2-34 
184.09-2-36 
184.09-2-3 7 
184.09-2-42 
184.09-2-43.1 
184.09-2-48 
184.09-2-49.1 
211.04-2-7 
211.04-2-8 
211.14-2-1 
226.02-6-5 
226.02-9-2 
226.02-9-21 
226.02-9-25 
226.02-9-27 
226.02-9-28 
226.02-9-4 
226.02-9-5 
227.00-5-29 
227.00-6-16.111 
227.00-6-17.12 
227.00-6-18.111 
227.00-6-19 
227.00-6-20.1 
227.00-6-23.12 
227.00-6-25.2 
242.05-2-11 
242.05-2-12 

Acquisition Map Exhibit (Notice of Petition) 

4 

2 
4 
5 
6 
8 
9 
10 
II 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
41 
42 
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SBL No. 

242.05-2-9 
274.00-1-17 
274.00-1-18 
291.00-1-13 
291.00-1-8 

Acquisition Map Exhibit (Notice of Petition) 

43 
50 
51 
52 
54 

7. As determined by the PSC, the Project serves the public use, benefit or purpose by 

bringing necessary improvements to National Grid's transmission line necessary in order to provide 

continued long-term operation and maintenance of National Grid's critical infrastructure electric delivery 

system in National Grid's Western Region ("Region"). See Certificate, Exhibit I, p. 6. The Project 

provides a reliable means of continuously supplying electric energy to the Region, thereby minimizing 

outages and addressing the serious public safety, health and lost business concerns created by outages. 

The original structures were constructed approximately 80 years ago and have served their useful lives. 

Several of the towers along this line have failed over the past few years during storms and were replaced 

on an as-needed emergency basis. The conductor and shield wires have also been replaced due to their 

approaching the end of their service lives. See Certificate, Exhibit I, p. 6. Structure failures on active 

lines would clearly degrade system reliability. The replacement of the deteriorated transmission lines, 

steel structures and other structure components decreases the risk of in-service failures of components 

approaching the end of their useful lives. In addition, National Grid is required to proceed with the 

Project simply as part of the ongoing maintenance of its electric delivery system. 

8. The name and place of the reputed owners of the Properties are set forth in the attached 

Schedule A. See Exhibit 3. 

5 
4290186.1 
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9. John Doe and Mary Roe, the said names being fictitious and intended to describe any and 

all persons who possess or may possess an ownership interest, if any, in that portion of the Properties in 

which National Grid seeks a Danger Tree Easement or Vegetation Management Easement, all such 

persons, if any, being unknown to National Grid, are named condemnees herein in order to extinguish any 

such ownership interests to the degree necessary to acquire these easement interests. 

10. In accordance with EDPL 402(B)(3)(f) and, unless the requirement to post security is 

waived by the Court, National Grid shall deposit a bond or undertaking with the Clerk of the Court prior 

to vesting of title to the Properties in an amount to be fixed by the Court on the return of the Petition. 

11. National Grid has not previously applied to this or any other Court for the relief requested 

herein. 

WHEREFORE, Condemnor/Petitioner National Grid requests that this Court direct entry of an 

Order pursuant to EDPL 402(B)(5) authorizing it to file a copy of the Acquisition Maps attached as 

Exhibits 2 through 54 to the Notice of Petition (as well as to the Notice of Pendency) in the Office of the 

Erie County Clerk and, if necessary and prior to such filing, to deposit a bond or undertaking with the 

Clerk of the Court in an amount to be fixed by the Court on the return of the Petition and that upon such 

deposit and filing, title to the Danger Tree Easement and Vegetation Management Easement interests in 

the Properties as identified in the respective Acquisition Maps shall vest in National Grid. 

6 
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DATED: March I, 2012 

4290186.1 

HISCOCK & BARCLAY LLP 

d~ By:~~-~ 
Eman'uela D'Ambrogio 
Stephanie 0. Lamarque 

Attorneys for Condemnor/Petitioner, 
Niagara Mohawk Power Corporation, 
d/b/a National Grid 
II 00 M&T Center 
Three Fountain Plaza 
Buffalo, New York 14203 
Telephone: (716) 566-1300 

7 
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STATE OF NEW YORK 

COUNTY OF ONONDAGA 

VERIFICATION 

) 
) SS: 
) 

John W. Spink, being duly sworn, deposes and says that he is the Vice-President, ofNiagara Mohawk 

Power Corporation, d/b/a National Grid, Condemnor/Petitioner herein, that deponent has read the foregoing 

Petition and knows the contents thereof, that the same is true to deponent's own knowledge, except as to 

those matters therein stated to be alleged upon information and belief, and that as to those matters deponent 

believes them to be true. 

g Subscribed and sworn to before me 
~ this M day of /7\afc.h. , 2012. 

rY :X ' ~ ~>\cu~, ~~'Ykr-
Not ubhc 

KAREN J. KIRKMAN 
Notary Public State of New York 
Oualffied in Onondaga County 

No. 01 K16177389 A 
Comm. Exp. Nov. 13, 20L-;;. 

4290186.1 





MIC!l:\EL A. SIRAGllSA 

ERIE COUNTY ATTORNEY 

COUNTY OF ERIE MICHELLE M. PARKER 

FIRST ASSISTANT COUNTY ATfORNEY 

MARK C. POLONCARZ 

D~~X1H"tfu'ftf'IJrt:A w 
JEREMY C. TOTH 

SECOND ASSISTANT COUNTY ATroRNEY 

Mr. Robert M. Graber, Clerk 
Erie County Legislature 
92 Franklin Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

Aprilll,2012 

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, 
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy 
of the following: 

FileName: 

Document Received: 

Name of Claimant: 

Claimant's attorney: 

Kusior, Mandy as PNG of Kusior, 
McKay/a v. County of Erie and Child 
Protective Services of Erie County 

Notice of Motion with Motion 

Mandy Kusior, as PNG of McKayla 
Kusior 
193 Hancock Avenue 
Buffalo, New York 14220 

Nadeen C. Singh 
Law Offices of James Morris 
LOIS Liberty Building 
424 Main Street 
Buffalo, New York 14202 

Should you have any questions, please call. 

MMP/dld 
En c. 
cc: Michael A. Siragusa, Erie County Attorney 

Very truly yours, 

MICHAEL A. SIRAGUSA 
Erie County Attorney 

) ~ ., /) L 
By: I ··1 A 'c AA .A./Lz G-v- f-----. 

M(chelle M. Parker 
First Assistant County Attorney 

tJ5 FRANKLIN STREET, ROOM ! 634, BUFFAJ.O. NEW YORK 14202- PHONE: (716) RSX-2200- W\V\V.ERJI:.CiOV 





STATE OF NEW YORK 
SUPREME COURT: COUNTY OF ERIE 

In the Matter of the Claim of 
MANDY KUSIOR, Individually, and as Parent and 
Natural Guardian ofMCKA YLA KUSIOR, NOTICE OF MOTION TO 

SERVE LATE NOTICE OF 
CLAIM 

193 Hancock Avenue, 
Buffalo, NY 14220, 

Claimant, 

VS. 

COUNTY OF ERIE 
95 Franklin Street 
Buffalo, New York 14202 

Index No. 

CHILD PROTECTIVE SERVICES OF ERIE 
COUNTY 
95 Franklin Street 
Buffalo, New York 14202 

Resoondents 

MOTION MADE BY 

DATE, TIME AND PLACE 
OF HEARING 

SUPPORTING PAPERS 

RELIEF SOUGHT AND 
GROUNDS THEREFORE 

TYPE OF ACTION 

ORAL ARGUMENT 

LAW OFFICES OF JAMES MORRIS 
Attorneys for Claimant 
I 015 Liberty Building 
424 Main Street 
Buffalo, New York 14202 

To be determined. 

Affirmation ofNadeen Singh Esq., Affidavit of 
Mandy Kusior, and the proposed Notice of Claim. 

Order pursuant to §§50-e and 50-I of the General 
Municipal Law of the State ofNew York granting 
Claimant leave to serve late Notice of Claim, and 
for such other and further relief as the Court may 
deem just and proper. 

Personal Injury 

Requested. 

,. ' 





PLEASE TAKE FURTHER NOTICE that answering affidavits, if any, must be served on the 
undersigned attorneys at least seven (7) days before the return date of this Motion, pursuant to 
CPLR § 2214(b). 

DATED: Buffalo, New York 
April 2, 2012 

TO: Michael A. Siragusa, Esq. 
Erie County Attorney's Office 
95 Franklin Street, Rm 1634 
Buffalo, New York 14202 

Me<\. 
Nadeen Sin~sq. 
LAW OFF E OF JAMES MORRIS 
Attorneys fo aimant 
1 015 Liberty Building 
424 Main Street 
Buffalo, New York 14202 
Tel: (716) 855-1118 

AFFIRMATION OF SERVICE 

Nadeen Singh Esq., affirms under penalty of peijury that he served the within Notice of 
Motion by mailing a copy of same to counsel for all parties at the above shown address( es) on the 
~ day of tJp,zl , 2012. 

th.-lee.~ ~fl 
Nadeen Sin~~q. 





STATE OF NEW YORK 
SUPREME COURT: COUNTY OF ERIE 

In the Matter of the Claim of 
MANDY KUSIOR, Individually, and as Parent and 
Natural Guardian ofMCKA YLA KUSIOR, 

Claimant, 

vs. 

COUNTY OF ERIE 

CHILD PROTECTIVE SERVICES OF ERIE 
COUNTY 

Respondents 

AFFIRMATION 

Index No. 

NADEEN C. SINGH ESQ., affirms the following under penalties of peijury: 

1. That I am an attorney at law duly licensed to practice law in the State of 

New York, and an attorney for the claimant in the above entitled action, and as such am fully 

familiar with the facts and circumstances contained herein. 

2. That I make this affirmation in support of Claimant's Motion for leave to 

serve a Late Notice of Claim, as set forth in Exhibit "B," upon the Child Protective Services of Erie 

County pursuant to the requirements of General Municipal Law §50-e(5). 

3. That incorporated herein by reference are the particulars of the claim as stated 

in the proposed Notice of Claim. 

4. That based upon the information available at this time, it appears that the 

Claimants have a meritorious claim against the Child Protective Services of Erie County based upon 

its negligent control of the Infant Claimant. 

5. Upon information and belief, assuming the Infant Claimant was within the 

exclusive possession and control of the Child Protective Services of Erie County, the doctrine of res 





ipsa loquitur will apply in this matter. In the James case, the Fourth Department explained the 

elements of a res ipsa loquitur claim. See, James v. Wormuth, 2012 NY Slip Op. 02196. ["(1) the 

event must be of a kind that ordinarily does not occur in the absence of someone's negligence; (2) 

it must be caused by an agency or instrumentality within the exclusive control of the defendant; and 

(3) it must not have been due to any voluntary action or contribution on the part of plaintiff."] 

6. Upon information and belief, the Infant Claimant was taken into the exclusive 

control and possession of the Child Protective Services of Erie County on or about April8, 2011. 

At the time when she fractured her skull, she was within the sole possession and control of the Child 

Protective Services of Erie County. An Infant child, less than 2 weeks old, suffering a fractured skull 

does not ordinarily occur in the absence of negligence, nor could it have been due to the voluntary 

action or contribution on the part of the infant. 

7. Claimant acknowledges that her claim is approximately 9 months past the 

statutory 90 day period but maintains that she should be allowed to still serve the Notice of Claim 

based on the merits of her claim and the following arguments. Claimant is within the statutory period 

to make this application to serve a late notice of claim. 

RESPONDENTS HAD ACTUAL KNOWLEDGE OF THE ESSENTIAL FACTS 

8. An employee or agent of the Child Protective Services of Erie County had 

knowledge of the essential facts of Claimant's claim the same day that it happened. Upon 

information and belief, an employee of respondent informed Claimant that the infant claimant had 

suffered an injury. Infant Claimant was taken to the Women and Children's Hospital of Buffalo for 

treatment of the fractured skull by an employee of respondent. 

9. Respondent should be in possession of an incident report as to the fact 

surrounding Infant Claimant's injuries. 





10. Thus, respondent had knowledge of the essential facts of Claimant's claim 

well within ninety (90) days of its occurrence and thus, will not be prejudiced if the Claimant is 

permitted to file a Late Notice of Claim. 

REASON FOR DELAY 

11. Infant Claimant remained within the sole custody and control of respondent 

until March 15, 20 12 when she was returned to the Claimant's custody. During the period that Infant 

Claimant was in the custody of respondent, Claimant had no information as to the facts surrounding 

Infant Claimant's injuries, and did not want to jeopardize her chances of having custody of Infant 

Claimant returned to her. 

12. Since receiving Infant Claimant back into her custody, Claimant has observed 

certain changes and other medical conditions of Infant Claimant that has caused her to be concerned. 

13. Claimant has been unable to obtain Infant Claimant's medical records to 

determine whether she suffered any other injuries while in the custody and control of the Child 

Protective Services of Erie County. 

14. Claimant retained an attorney to pursue a claim on behalf of herself and 

Infant Claimant, as soon as she could. 

RESPONDENT BEAR THE BURDEN TO DEMONSTRATE SUBSTANTIAL 
PREJUDICE 

15. Respondent has the initial burden to demonstrate that they will suffer 

prejudice in their defense of the Claimant's claim against them. Frazzetta v. Roundout Valley 

Cert.S.D., 563 NYS 2d 533 (3'd Dept, 1990); Ortega, 561 NYS 2d 304 (2nd Dept, 1990). Mere 

unsupported allegations of prejudice are not enough to defeat a claimant's motion to file a late notice 

of claim, nor will the mere passage of time give rise to an automatic presumption of prejudice. 

Jenkins, 462 NYS 2d 766 (Court of Claims, 1983). Most importantly, prejudice must be substantial. 





See Wetzel Services, 616 NYS 2d 832 (4'h Dept, 1994) [motion to serve late notice of claim granted 

when Defendant made no particularized or persuasive showing that the delay caused them substantial 

prejudice]. 

16. The above mentioned knowledge that Respondent has of the facts of 

Claimant's claim, combined with the availability of witnesses to the circumstances surrounding 

Infant Claimant's injuries, based on its records, constitute sufficient information for Respondent to 

defend themselves against Claimant's claim. Claimant has testified to the names of Cheryl Williams, 

a foster parent with whom Infant Claimant stayed, as well as a Shannon, CPS employee who took 

Infant Claimant from the custody of Claimant. 

17. Based on the above, Respondent will not be prejudiced if Claimant is 

permitted to file a late Notice of Claim, as requested herein. See In the Matter of Anna Darmstedter. 

Appellant v. Buffalo Sewer Authority. 467 NYS 2d 460 (4'h Dept, 1983) [Just claim for serious 

injury should not be forfeited for failure to give notice where basic purpose of statute is not offended 

and where no substantial prejudice exists.] 

WHEREFORE, your deponent respectfully requests that this Court grant leave to the 

Claimant to file a late Notice of Claim as set forth in Exhibit "B," and for such other and further 

relief which to the Court may seem just and proper. 

DATED: Buffalo, New York 
April2, 2012 

~-e-eo'\. 
sq. 
S OF JAMES MORRIS 

Attorneys }Or Claimant 
424 Main Street, Suite 1015 
Buffalo, New York 14202 





STATE OF NEW YORK 
SUPREME COURT : COUNTY OF ERIE 

In the Matter of the Claim of 
MANDY KUSIOR, Individually, and as Parent and 
Natural Guardian ofMCKA YLA KUSIOR, 

Claimant, 

VS. 

COUNTY OF ERIE 
CHILD PROTECTIVE SERVICES OF ERIE 
COUNTY 

Respondents 

STATE OF NEW YORK) 
COUNTY OF ERIE ) SS: 

AFFIDAVIT 

Index No. 

MANDY KUSIOR, being duly sworn, deposes and says: 

1. That I am the mother ofMcKayla Kusior whose date of birth is March 28, 

2011. 

2. I make this affidavit in support of a motion to serve a late notice of claim 

against the County of Erie and the Child Protective Services of Erie County. 

3. On or around AprilS, 2011, McKayla was taken into the custody of the Child 

Protective Services of Erie County. 

4. On or around Aprill2, 2011, I was informed by an employee of the Child 

Protective Services of Erie County that McKayla had suffered an injury. I went to Women and 

Children's Hospital of Buffalo and saw McKayla with bandages around her head. I was told by a 

doctor that she had suffered a fractured skull. 

5. I had not seen McKayla between April 8, 2011 when she was taken from me 

until April 12, 20 II when I saw her at the hospital. As far as I am aware, during that period she had 

been in the sole custody and control of the Child Protective Services of Erie County. 





6. To date I have been unable to determine how McKayla came to suffer the 

fractured skull. 

7. On March 15,2012, by an Order of Judge Paul Buchanan, me and my 

husband had custody ofMcKayla returned to us. See a copy of Judge Paul Buchana's order attached 

as Exhibit 'A." 

8. Since receiving McKay Ia back into my custody, I have had cause for concern 

as to her medical condition. She is currently scheduled for surgery on April13, 2012 for a hematoma 

on her forehead. This hematoma had not been present when Child Protective Services ofErie County 

took custody of her. I intend to have her medically examined to determine whether there are any 

other conditions requiring medical treatment, and which developed while she was in the custody of 

the Child Protective Services of Erie County. 

9. As soon as I received custody of McKay Ia, I tried contacting an attorney to 

pursue a claim against the County of Erie and the Child Protective Services of Erie County. I was 

afraid to pursue a claim before I had received custody of McKay Ia in the event it affected whether 

she would ever be returned to my custody. 

10. McKayla has sustained serious and permanent injuries as a result of the 

negligent supervision by the Child Protective Services of Erie County. 

11. I would like to be compensated, on behalf of McKay Ia, for her injuries 

sustained while under the supervision, custody and control of the Child Protective Services of Erie 

-, 
County. 

I {/l_; 

Sworn to before me this 
yc.{ day of April, 2Jl1 

... io.Qiz<" 
NADEEN SINGH 

Notary Public, State of New York 
Notary Public 

Qualified in Erie County J · 
My Commission Expire~: 1 c>u).:>"'3 





Mar 30 12, 02:02p • big basha's 

PRESENT: Hon. Paul G. Buchanan 

In the Matter of 

Layla l'!aji (DOB: 3/14/2007), 

Children under Eighteen Years of Age 
-trlleged to be·l\eglecred by 

Mandy Kusior, 
Mohammed Naji, 

Respondents. 

7168421858 p,1 

General Form 15 
(Order on Review) 

091!981 

At a term of the Family Court of the 
State of New York, held in and for the 
County of Erie, at Courthouse, One 
Niagara Plaza, Buffalo, NY 14202, on 
February 29,2012 

File#: 
Docket#: 

197952 
NN-05040-11 
NN-12342-11 

ORDER ON REVIEW 

The Matter having been brought before this Court and the following having appeared: Erie County­
DSS, Deborah Randazzo, Caseworker; Ayoka April Tucker, Attorney; Joseph William Stadler, Attorney; 
Mandy Kusior, Respondent; Mohammed Naji, Respondent; Erie County Department of Social Services­
Office of counsel, Daniel Slade, Attorney; Legal Aid Bureau of Buffalo, Attorneys for Children Unit; Marc 
Connors, Attorney; and 

With consent of all parties and upon the recommendation of the Court Attorney Referee, Donna M. 
Castiglione; it is hereby 

ORDERED that the above named child is remmed to the custody ofthe Respondent Mother, Mandy 
Kusior and the Respondent Father, Mohammed Naji, upon the following terms and conditions: the Erie 
County Department of Social Services shall continue with the supervision of the Respondents and the child 
through August 29, 2012; both Respondents shall cooperate with the Erie County Department of Social 
Services, Baker Victory Services, and Community Services; the Respondent Mother shall continue with 
mental health treatment at Spectrum until successfully discharged; both Respondents shall maintain adequate 
income and housing; both Respondents shall maintain health and dental insurance coverage for the child and 
ensure all medical appointments are kept; and·b6lli IIe~\lbndents shall. register Lay Ia for school in September. 

ENTERED 

\!larch 15,2012 

Frank J. Boccio 
Clerk of Family Court 
By: f'.cduL 'fl'wJ,.,, Clerk 

It'll> • . 

ENTER 

QJ(f]J~ 
Hon. Paul G. Buchanan 

CC: Erie County Department of Social Services, Petitioner 
Ayoka April Tucker, Esq. 
Joseph William Stadler, Esq. 
Mandy Kusior, Respondent 
Mohammed Naji, Respondent 
Erie County Department of Social Services-Office of Counsel, Esq., DSS 
Legal Aid Bureau of Buffa1o, Attorneys for Children Unit, Esg., Attorney for Child 

MAR 2 2 2012 
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STATE OF NEW YORK 
SUPREME COURT: COUNTY OF ERIE 

In the Matter of the Claim of 
MANDY KUSIOR, Individually, and as Parent and 
Natural Guardian ofMCKA YLA KUSIOR, 
193 Hancock A venue, 
Buffalo, NY 14220. 

v. 

COUNTY OF ERIE 
95 Franklin Street 
Buffalo, New York 14202 

Claimant 

CHILD PROTECTIVE SERVICES OF ERIE COUNTY 
95 Franklin Street 
Buffalo, New York 14202 

Respondents 

PROPOSED 
NOTICE OF CLAIM 

PLEASE TAKE NOTICE that MANDY KUSIOR, Individually, and as Parent and 

Natural Guardian of MCKA YLA KUSIOR, hereby makes a claim against the Child Protective 

Services of Erie County and in support thereof the Claimant states: 

1. The Claimant is MANDY KUSIOR, Individually, and as Parent and Natural Guardian 

ofMCKA YLA KUSIOR. The Claimant's address is 193 Hancock Avenue, Buffalo, NY 14220. 

2. The name and address of the attorney for the Claimant is James E. Morris, Esq., 1015 

Liberty Building, 42 Main Street, Buffalo, New York 14202. 

3. Upon information and belief, the Child Protective Services of Erie County is 

responsible for the safety and prevention of abuse or neglect to children, through the provision of 

supportive services. 

4. The accident which is the subject matter of this claim occurred on or around April 

' 





• . ' 

12,2011. 

5. The exact place where the claim arose and the injuries and damages sustained is at 

this time unknown to claimant. 

6. The injuries and damages for which claim hereby is made arose in the following 

manner: the Infant Claimant was in the custody and control ofthe agents, employees and/or officers 

of the Child Protective Services ofErie County when, through their negligence, she suffered injuries, 

including a fractured skull. 

7. That, upon information and belief, the Child Protective Services of Erie County was 

the sole custodian of the infant claimant at the time of her injuries, and were responsible for her 

safety and well being. The negligence of the employees, officers and/or employees of the Child 

Protective Services of Erie County caused Infant Claimant to sustain severe, serious and permanent 

injuries. 

8. That the injury sustained by the Infant Claimant known at the present time is that she 

suffered a fractured skull. 

9. The claim against the Child Protective Services of Erie County is for damages 

sustained by the Infant Claimant resulting from serious, severe and permanent personal injuries and 

mental and emotional anguish and medical expenses by reason of acts and/or omissions of the Child 

Protective Services of Erie County, its agents, servants, employees, and/or representatives, in the 

matter set forth herein. 

PLEASE TAKE FURTHER NOTICE, that the Claimant respectfully request that this claim 

be allowed and paid by the Child Protective Services of Erie County ; and hereby notifies the the 

Child Protective Services of Erie County that unless the claim set forth herein is adjusted and paid 

within thirty (30) days from the presentation of this claim, it is the Claimant's intention to commence 





• • . ' 

an action against the Child Protective Services of Erie County to recover for the personal injuries 

and damages sustained by the Claimant, together with the costs and disbursements of such action. 

Dated: Buffalo, New York 
April2, 2012 

TO: Michael A. Siragusa, Esq. 
Erie County Attorney's Office 
95 Franklin Street, Rm 1634 
Buffalo, New York 14202 

Mandy Kusior 





MICI!AEL A. SiRAGL'S,\ 

ERIE COUNTY A lTORNEY 

COUNTY OF ERJE M ICHELLE M. PARKER 

FIRST ASSISTANT COUNTY AlTORNEY 

MARK C. POLONCARZ 

Mr. Robert M. Graber, Clerk 
Erie County Legislature 
92 Franklin Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

COUNTY EXECUTIVE 

D EPARTMENT OF L AW 

April 18,2012 

JEREMY C. T on1 

SECOND A SSISTANT C OUNTY A lTORNEY 

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, 
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy 
of the following: 

File Name: 

Document Received: 

Name of Claimant: 

Claimant's attorney: 

White, Robin vs. County of Erie 

Notice of Claim 

Robin White 
1826 Kenmore A venue, Apt. B 
Buffalo, New York 142 16 

Gary A. Joseph, Esq. 
Sarles, Frey & Joseph 
5800 Main Street 
Williamsville, NY 14221 

Should you have any questions, please call. 

MMP/dld 
En c . 
cc: Michae l A. Siragusa, Erie County Attorney 

Very truly yours, 

MICHAEL A. SIRAGUSA 
Erie County Attorney 

By ~~p~ 
Michelle M. Parker 
First Assistant County Attorney 

95 F RAN I\ UN STREFr, ROOM 1634, B UFFALO. NI:W Y ORK 14202 - PHONE: (7 16) R5K-2200 - WWW.ERIE.GOV 





STATE OF NEW YORK: THE COUNTY OF ERIE 
SUPREME COURT 

ROBIN WHITE 
1826 Kenmore Avenue, Apartment B 
Buffalo, New York 14216 

vs. 

THE COUNTY OF ERIE 
95 Franklin Street 
Buffalo, New York 14202 

Plaintiff 

Defendants 

TO THE ABOVE NAMED DEFENDANT(S): 

SUMMONS 
Served with Complaint 

INDEX NO. d/o/ tR - 0 U! 5 (}.._ 

F LED 
0 /2~·/2012/ 09:5ij..:.g 
c IE COUNTY CLEP' 
t~ 'T ~ 12CJ29511 
I lili2000652 

YOU ARE HEREBY SUMMONED AND REQUIRED to serve upon the Plaintiffs 
attorney, at the address stated below, a written Answer to the attached Complaint. 

If this Summons is served upon you within the State of New York by personal service 
you must respond within twenty (20) days after service, not counting the day of service. If 
this Summons is not personally delivered to you within the State of New York you must 
respond within THIRTY (30) days after service is completed, as provided by law. 

If you do not respond to the attached Complaint within the applicable time limitation 
stated above a Judgment will be entered against you, by default, for the relief demanded in 
the Complaint, without further notice to you. 

This action is brought in the The County of Erie because of: 
~ Plaintiffs residence, or place of business; 
a Defendant's residence; 
o Designation made by Plaintiff. 

DATED: February 24 2012 

This paper received at the 
Eric County Attorney's Office 

from ~t1 .. ftclldrd C Z<tru.. on 
tlw _.tr day oft\/!'rr I , 20 I :;(___ 

at_~~/p.m. 
fh(l1(t I 11 • fot{)w~ 

;,.;sbl:ml County Atto ~Y 

A'htO'rney for Plaintiff 
Office, Post Office Address and Telephone 

5800 Main Street 
Williamsville, New York 14221 

(716) 626-5200 





STATE OF NEW YORK 
SUPREME COURT : THE COUNTY OF ERIE 

ROBIN WHITE 
COMPLAINT 

Plaintiff 

VB. INDEX NO. dof:;J- ow 5;{ 

THE COUNTY OF ERIE 
Defendants 

Plaintiff alleges upon information and belief as follows: 

FIRST: That on February 25, 2011 at approximately 2:00 P.M., the 

Plaintiff, Robin White, entered an elevator located on the first floor of the Edward 

A. Rath County Office Building, 95 Franklin Street, Buffalo, New York 14202, with 

the intention of traveling from the first floor up to the third floor where she was 

going to apply for food stamps through the The County of Erie Department of Social 

Services. 

SECOND: The elevator the Plaintiff entered was the southern most of 

three elevators located on the first floor of the Edward A. Rath County Office 

Building, south of a ceiling sign entitled "The County of Erie Works Center" and 

west of the building entrance entitled "The County of Erie Department of Social 

Services, 158 Pearl Street". The specific elevator the Plaintiff entered is depicted 

with an "X'' on each of the photographs attached hereto as Exhibit "A:' and made a 

part hereof. 

THIRD: After entering the subject elevator, the Plaintiff rode the 

elevator up to the third floor as intended. Once the elevator reached the third floor, 





the elevator doors opened. At that time, the elevator floor was positioned 

approximately 3·4 inches below the floor level of the third floor of said building. 

FOURTH: As the Plaintiff exited the elevator in an easterly direction, her 

left foot caught on the rise between the floor level and the elevator floor causing the 

Plaintiff to trip and fall forward out of the elevator and onto the third floor. 

FIFTH: As a result of said fall, Robin Wbite suffered multiple serious 

injuries including, but not limited to injuries to her right knee, left knee, low back, 

neck, right shoulder and left shoulder all of which have left her with permanent 

injuries, the extent of which are still to be determined 

SIXTH: At the time of this incident, the Defendant, The County of Erie, 

was the owner and operator of the Edward A. Rath County Office Building and as 

such, was responsible for operating, maintaining, inspecting, and repairing said 

building including, but not limited to the subject elevator. 

SEVENTH: The incident described above was caused by and through the 

negligence of the Defendant, The County of Erie, its agents, servants and/or 

employees in that the Defendant, The County of Erie, did not take all adequate and 

necessary steps to provide for the safety of the Plaintiff. That specifically, the 

Defendant, The County of Erie, its agents, servants and/or employees negligently 

operated, inspected, repaired and/or maintained the elevator the Plaintiff was 

exiting at the time of this incident; negligently allowed said elevatOr to function in a 

way that was not fit for the purpose it was intended for; negligently allowed a 

dangerous condition to exist with regard to said elevator knowing that individuals 





such as the Plaintiff would be exiting the elevator; failed to use all reasonable care 

to protect individuals known to use said elevator; failed to properly care for, 

maintain, repair, and inspect said elevator described above so as to make the same 

safe for travel; failed to properly inspect said elevator; failed to properly maintain 

said elevator; failed to properly repair said elevator; encouraged individuals such as 

the Plaintiff to use said elevator knowing that a dangerous condition existed 

thereon; failed to take any and all steps necessary to rectify the dangerous and 

unsafe condition which existed with regard to the elevator and which caused the 

Plaintiff to fall, which condition had existed for a considerable length of time prior 

to the date of this incident and/or which had been made known to the Defendant, 

The County of Erie, its agents, servants and/or employees; failed to warn the 

Plaintiff of the dangerous and hazardous condition that existed with regard to the 

said elevator; and otherwise failed to act in a manner so as to safeguard the 

Plaintiff. 

EIGHTH: That the Plaintiff has treated with and continues to treat with 

her doctors, has incurred and continues to incur various medical bills and has been 

and continues to be unable to work as a result of this incident. 

NINTH: That the Plaintiff, Robin White, hereby makes claim for general 

and special damages against the Defendant, The County of Erie, for her personal 

injuries, permanency, pain and suffering, medical expenses and lost wages that 

have been incurred in the past and that will be incurred in the future in an amount 

that exceeds the jurisdictional limits of any inferior court. 





TENTH: That this incident is exempt from the provisions of Section 1601 

of the Civil Practice Law and Rules pursuant to the provisions of Section 1602 of the 

Civil Practice Law and Rules. 

ELEVENTH: That a Notice of Claim was duly served upon the 

Defendant as required by the New York State Law within 90 days of this incident 

and more than 30 have passed since that service and that this claim has not yet 

been adjusted. 

WHEREFORE, the Plaintiff, Robin White, demands judgment against the 

Defendant named herein in a sum that exceeds the jurisdiction of any inferior court 

plus the costs and disbursements of this action. 

" 

JOSEPH 
EY&JOSEPH 





STATE OF NEW YORK ) 
THE COUNTY OF ERIE ) ss: 
CITY OF BUFFALO ) 

I, ROBIN WHITE, being duly sworn, depose and say: 

1. That I am the Plaintiff above named. 

2. That I have read the foregoing Summons and Complaint against The 
County of Erie and know its contents. 

3. That the same is true to my own knowledge except as to those matters 
herein stated to be upon information and belief, and then as to those 
matters I believe it to be true. 

Sworn to before me this 
.;}-(14 day of February, 2012 

QY~/ 
NOTARY PUBLIC 

-:Reil~!Alic!L 
ROBINWIDTE 

LORI MINARD 
-IY Public In the Sta;e of New YOII< 

Qualified In Erie CoUnty 
My Comfl1l$SIOII fJ<pll8S .lc>:.'! :) -I '1. 













MICII.\E:L A. SIRAGl "SA 
ERIE COUNTY A 1TORNf:Y 

COUNTY OF ERIE MICHELLE M . PARKER 

FIRST ASSISTANT COUNTY ATTORNEY 

MARK C. POLONCARZ 

Mr. Robert M. Graber, Clerk 
Erie County Legis lature 
92 Franklin Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

COUNTY EXECUTIVE 
JEREMY C. T OTH 

DEPA RTMEN T OF LAW SECOND ASSISTANT COUNTY ATTORNEY 

April 18, 2012 

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, 
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy 
of the fo llowing: 

File Name: 

Document Received: 

Name of Claimant: 

Claimant's attorney: 

Maciag, Sophie v. County of Erie 

Notice of Claim 

Sophie A. Maciag 
1320 Southwestern Boulevard 
West Seneca, New York 14224 

Dav id P. Feldman, Esq. 
69 Delaware A venue, Suite 71 I 
Buffalo, New York 14202 

Should you have any questions, please call. 

MMP/dld 
En c . 

cc: Michae l A. Siragusa, Erie County Attorney 

Very truly yours, 

MICHAEL A. SIRAGUSA 
Erie County Attorney 

By ~-~ 
M ichelle M. Parker ~ 

95 FRANK LIN STREET, ROOM 1634. BUFFA LO. NEW YORK 14202 - PHONE: (716) 858-2200- W\VW.ERIE.GOV 





STATE OF NEW YORK COUNTY OF ERIE 

In The Matter of SOPHIE A. MACIAG, 

Claimant, NOTICE OF CLAIM 

-against-

COUNTY OF ERIE, NEW YORK 

TO THE COUNTY OF ERIE, STATE OF NEW YORK: 

PLEASE TAKE NOTICE. SOPHIE A. MACIAG claimant herein hereby make claim 

and demand against the County of Erie as follows: 

I. Name and post office address of the claimant is Sophie A. Maciag. 1320 

Southwestern Boulevard, West Seneca New York 14224: 

2. Allomey tor Claimant is David 1'. Feldman, Esq., 69 Delaware Ave., Suite 600. 

Buffalo. New York; 

3. The claim of Sophia A. Maciag is for personal injury sustained by said claimant 

by the negligence of the County of Erie as herein after said forth: 

4. Time when said claim arose and the time injuries herein after alleged were 

sustained was January 24. 2012 at approximately I :00 p.m. Particular place of the 

occurrence of said injury resulting in the claim hereby made was in the parking lot 

of !J20 Southwestern Boulevard, West Seneca New York; 

5. At the time and place of aforesaid claimant was a recipient of services by the 

Department Senior Services of the County of Erie. On that occasion, the said 

Department oi" Senior Services had undertaken to provide transportation tor the 





elderly including this claimant. Claimant was in the process of boarding a bus 

operated by agents of said Department of Erie County when she slipped upon the 

boarding step of said bus causing her to fall and strike said step sustaining serious 

ln.JUriCS; 

6. Said injuries so sustained by the claimant were caused as a result negligence of the 

Defendant. Senior Services Department, its agents servants and employees in 

maintaining the steps on the entrance to its' bus in a slippery and dangerous 

condition as a result of which Claimant sutTered injury. 

7. By reason of the negligence of the agency of said County as aforesaid Claimant 

suffered serious and disfiguring wounds of her leg necessitating surgical 

intervention including plastic surgery to rectify scarring on said leg. 

WHEREFORE, Claimant requests that said County of Erie honor and pay the Claim of 

SOPHIE A. MACIAG. 

DATED: 

'ney.filr Claiman/ 
69 Delaware Avenue, Suite 600 
Buffalo, New York 14202 
Tel: (716) 845-5300 
Fax: (716) 852-6784 

~~Jx~ - a 





VERIFICATION 

SOPHIE A. MACIAG, being duly sworn, deposes and says: that deponent is the 
Plaintiff, in the within action; that deponent has read the foregoing Notice of Claim and 
knows the contents thereof; that the same is true to deponent's own knowledge, except as 
to the matters therein stated to be alleged on information and belief, and that as to those 
matters deponent believes it to be true. ' 

No 

DAV1D P. FELDMAN 
Notary FG!Cii•O, s .. ,,e of 1',8W:~ 

Qu~-....Hied in t.:ne Co!f!{f. 
My Commission Expires '3 

' J/ftu14 
·e A. Maciag U 





COUNTY OF ERIE 
M ICHELLE M. PARKER MICIIAEL. A. SIRAGl 'SA 

ERIE C OUNTY A 1TORNEY MARK C. POLONCARZ F IRST ASSISTANT COUNTY ATIORNEY 

Mr. Robert M. Graber, Clerk 
E rie County Legislature 
92 Frankli n Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

COUNTY EXECUTrvE 
JEREMY C. TOTH 

SECOND ASSISTANT COUNTY A'ITORNEY 

D EPARTMENT OF L AW 

April 18, 20 12 

In compl iance with the Resolution passed by the Erie County Legislature on June 25, 1987, regarding notification 
of lawsuits and claims f iled against the County of Erie, enc losed please find a copy of the fo llowing: 

File Name: 

Document Received: 

Name of Claimant: 

Claimant's attorney: 

Johnson-Schmitt, Gloria, Youngs, Cara 
& Youngs, Cameron v. Erie County 
Sheriffs Department, et al. 

Summons and Compla int 

Gloria Johnson-Schmitt 
Cara Youngs and 
Cameron Youngs 

David J . Seeger, P.C. 
69 Delaware Avenue, Su ite 1100 
Buffalo, New York 14202 

Should you have any questions, please call. 

MMP/dld 
En c. 
cc : Michael A. Siragusa, Erie County Attorney 

Very truly yours, 

MICHAEL A. SIRAGUSA 
Erie County Attorney 

By: 

95 FRANKLIN STREET, ROOM 1634, BUI·FAI.O. NEW YORK 14202- PHONE: (7 16) 858-2200- WW\V.ERILGOV 





AO 440 (Rev. 12/09) Summons in a Civil Action 

UNITED STATES DISTRICT COURT 
for the 

WESTERN DISTRICT OF NEW YORK 

GLORIA JOHNSON-SCHMITT, CARA YOUNGS 
and CAMERON YOUNGS 

Plaintiff 

) 
) 
) 

CAROLYN A. ROBINSON,v"Indiv. and as Dog Contrfl Civi!ActionNo. 
Officer of Town of Concord; ERIE COUNIY 
SHERIFF'S DEPARJMFNr; COUNTY OF ERIE, NEW YoRK; 
JOHN DOE NO. 1; J~nOOE NO. 2; THE SOCIETY FOR 
THE PREVENTION OF CRUELTY TO ANIMALS, serving 

1~ 

Erie County; LINDSEY M. SUMMONS.IN A CIVIL ACTION 
STYBORSKI, Indiv. and as Peace Officer of 

SW. (Defendant's name and address) 

ERIE COUNTY SHERIFF'S DEPARTMENT 
10 Delaware Avenue 
Buffalo, New York 

A lawsuit has been filed against you. 

14202 

l_;\1 u~ou 

...... = -...... 
:'?(; 
~ 

1 
(..) 

0 
-··-rn 
n~-·.,·ry 

~wg; 
cf; .. )>~ 

:Do- ~ ".':.·;;, :·l 

Within 21 days after service of this summons on you (not counting the day you received it)- or 66'"days ifyin,i...J 
are the United States or a United States agency, or an officer or employee of the United States described in £ed. R, {;iv; 
P. 12 (a)(2) or (3)- you must serve on the plaintiff an answer to the attached complaint or a motion under f)~le ll!>Of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff's att~mey, 
whose name and address are: 

David J. Seeger, Esq. 
69 Delaware Avenue, Suite 1100 
Buffalo, New York 14202 
716-856-1536 

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 

CLERK OF COURT 

Date: l4fAR 3 0 2012 
MICHAEL J. ROEMER 

Signature of Clerk or Deputy Clerk 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

GLORIA JOHNSON-SCHMITT, 
CARA YOUNGS and CAMERON YOUNGS, 

Plaintiffs, 

-against-

,, 

COMPLAINT 

CAROLYN A. ROBINSON, Individually 
and as Dog Control Officer of the Town of 
Concord; 

l~ L\1 
C1 

u ~b ij -<,J 

ERIE COUNTY SHERIFF'S DEPARTMENT; 
COUNTY OF ERIE, NEW YORK; 
JOHN DOE NO. 1, being a certain Deputy 
Erie County Sheriff whose name is 
Presently unknown to Plaintiff; 
JOHN DOE NO. 2, being a certain Deputy 
Erie County Sheriff whose name is 
Presently unknown to Plaintiff; 
THE SOCIETY FOR THE PREVENTION OF 
CRUELTY TO ANIMALS, serving Erie County; 
LINDSEY M. STYBORSKI, Individually 
and as a Peace Officer and as Special Agent 
in the Law Enforcement Division of the 
Society For Prevention of Cruelty to Animals 
Serving Erie County, 

Defendants. 

Civil Action No. 

OIIIOIIW. 
RECSMm All!) FJI.El) 

i.NrEIJ i!TATG!IIlii!TRIOT COORT CI.ER~ 
~~Ol'lm\VYI)IU( 

MAR ~2-,~012 

BY:J 

Plaintiff, by her attorney, DAVID J. SEEGER, ESQ., states as and for her 

Complaint: 

1. This is an action brought under 42 U.S.C. §1983 for darn ages and other 

relief arising frorn the deliberate, arbitrary and discriminatory acts of the Defendants that 

have deprived Plaintiffs of their rights to Due Process and Equal Protection of the Laws 

under the Fourteenth Amendment to the United States Constitution, and of their right to 

be free frorn unreasonable search and seizure pursuant to the Fourth and Fourteenth 

1 



t 3 ~ 

Amendments to the United States Constitution. 

JURISDICTION AND VENUE 

2. The jurisdiction of this Court is invoked pursuant to 42 U.S.C. §§1331 and 

1343(a)(4), conferring original jurisdiction upon this Court of any civil action to recover 

damages or to secure equitable relief under any Act of Congress providing for the 

protection of civil rights and 28 U.S.C. §§2201 & 2202 (authorizing declaratory and 

injunctive relief). 

3. Venue of this action lies in the United States District Court for the Western 

District of New York, pursuant to 28 U.S.C. §1391 (b), because it is the judicial district 

where the claims arose and where the parties reside. 

FACTS 

4. Plaintiff Gloria Johnson is a citizen of the United States and a resident of 

the County of Erie, State of New York. 

5. Plaintiff Johnson, at the times relevant hereto, owned certain real property 

commonly known as 9366 Cattaraugus Street in the Town of Concord, County of Erie. 

6. Said property was and is principally improved by a single-family dwelling. 

Plaintiff Johnson and her children lived in said single-family dwelling at the aforesaid 

premises. 

7. Plaintiff Cameron Youngs is a son of Plaintiff Johnson, and at all tirnes 

relevant hereto, resided in Plaintiff Johnson's household at 9366 Cattaraugus Street. 

8. Plaintiff Cameron Youngs is a citizen of the United States and, at the time 

of the entry, search and seizure described infra, he had attained the age of majority. 

9. Plaintiff Cara Youngs is a citizen of the United States, a resident of the 
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County of Erie, and at all times relevant hereto, resided in Plaintiff Johnson's household 

on the premises commonly known as 9366 Cattaraugus Street. 

Robinson's First House Search 

10. Defendant Robinson, as the appointed Dog Control Officer ("DCO") of the 

Town of Concord, had various duties, primarily for the purpose of enforcing the dog 

licensing provisions of Article 1 of the New York Ag & Markets Law. 

11. Generally, the statute requires that the owner of any dog reaching the age 

of 4 months immediately apply for a dog license. Such licenses have a duration of 

approximately one year, and must be renewed so that for each dog a license is 

continually in effect. An application for a license requires, with some exceptions, that a 

rabies certificate be presented as proof that the dog is vaccinated for rabies throughout 

the licensing period. Applications for a dog license are made to, and the dog license 

itself is issued by, the Clerk of the Town (or certain other municipalities) in which the 

dog is harbored. See, generally, New York Ag & Markets Law §1 09 subd. 1. 

12. Ag & Markets Law §109 includes the following provision: 

No license shall be required for any dog which is under the 
age of 4 months and which is not at large. 

13. DCOs have certain powers conferred by statute, among them being the 

power to issue an appearance ticket pursuant to §150.20 of the New York Criminal 

Procedure Law, to serve a summons and to serve and execute any other order or 

process in the execution of the provisions of New Y ark Ag & Markets Law Article 1. In 

addition, a DCO may serve any process, including an appearance ticket, uniform 

appearance ticket and a uniform appearance ticket and simplified information, related to 

any criminal or civil proceeding undertaken in accordance with the provisions of New 
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York Ag & Markets Law Article 1 and any local law or ordinance promulgated pursuant 

thereto. 

14. A DCO is empowered to, inter alia, seize stray dogs and unlicensed dogs. 

When a DCO seizes a stray dog, a five day redemption period commences, during 

which the owner may retrieve her dog upon paying impoundment fees and submitting 

proof that a dog license for the dog is in force. 

15. When the DCO seizes an identified dog, the DCO must notify the owner of 

record personally or by certified mail, return receipt requested, of the facts of seizure 

and the procedure for redemption. Depending on the method of notice, a redemption 

period of either 7 or 9 days commences from notification. 

16. The New York State Department of Agriculture and Markets has 

prescribed a form, identified as DL-18, which, in §8, prescribes the form of a 

"Notification of Seizure." A copy is annexed hereto and made a part hereof as Exhibit 

A 

17. New York Ag & Markets Law § 1 08 subds. 15 & 16, define the terms 

"Owner'' and "Owner of Record." When a DCO seizes an unlicensed dog, the "owner of 

record" is the "owner" as defined in the statute, which means any person who harbors or 

keeps any dog. 

18. Under the statutory scheme, when an unlicensed dog is seized from 

premises on which a person is harboring or keeping the dog, that person is deemed to 

be the owner and the owner of record and is entitled to notification of seizure. 

19. If a dog goes unredeemed at the expiration of the appropriate redemption 

period, the owner is deemed as having forfeited title to the dog. In that event, the dog is 
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made available for adoption (as defined in the statute) or euthanization. 

20. Under New York Ag & Markets Law §118, a failure to license any dog, and 

certain other transgressions, is a violation punishable either under the New York Penal 

Law or by an action to recover a civil penalty. In the case of the former, the statute 

prescribes minimum fines and, in the event of a second and/or subsequent violation 

within a period of five years, imprisonment for not more than fifteen days; if prosecuted 

in an action to recover a civil penalty, minimum penalties range from $25 to $100. 

21. At no point in time was Defendant Robinson a Peace Officer as defined in 

the New York Criminal Procedure Law; Dog Control Officers from most municipalities, 

including the Town of Concord, are not Peace Officers defined in the statute. 

22. DCOs have no power to arrest. 

23. Plaintiff Johnson's family is a large one. 

24. For the benefit of her family, Plaintiff Johnson has several dogs that 

constitute family pets. 

25. Several of the dogs harbored and kept at Plaintiff Johnson's residence are 

unspayed and periodically have litters. 

26. When that happens, Plaintiff Johnson either gives or sells the puppies. 

27. Unless and until the puppies have attained the age of 4 months, Plaintiff 

Johnson does not apply for, or obtain, dog licenses for them; nor is she required to by 

law. 

28. Sometimes Plaintiff Johnson will obtain dogs from out of state, generally 

through a gift or adoption, and bring them to her residence where they are harbored and 

kept. 
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29. Upon information and belief, for such dogs, a 30 day exemption from the 

identification and licensing provisions of Article 1 of the New York Ag & Market Law 

exists. 

30. Defendant Robinson has served as Town of Concord DCO since in or 

about the year 2000. 

31. Over the years, Robinson has developed a strong personal dislike toward 

Plaintiff Johnson. For reasons unknown to Plaintiffs, Robinson is averse to Plaintiff 

Johnson breeding and selling puppies, even though, given the relative infrequency of 

the litters, and the number of dogs kept and harbored on the Johnson premises, there 

was no violation of law in such. 

32. Plaintiffs' dogs are kept confined to house, or outdoor pens, or are walked 

on leash. 

33. There is no history of any dogs from the Johnson premises roaming off the 

premises and onto other persons' private property or onto streets and other public 

places. From time to time over the years some of the dogs harbored and kept at 

Plaintiffs' residence required licenses, but were altogether licensed or had expired 

licenses. Given that DCO Robinson's duties included bringing persons into compliance 

with dog licensing requirements, and also given Plaintiffs' general willingness to be in 

compliance, there were ways for DCO Robinson to discharge her duties with respect to 

Plaintiffs that minimized the invasion of Plaintiffs' privacy and were constitutionally 

permissible. 

34. Defendant Robinson, however, opted to choose constitutionally 

impermissible methods. In or about the month of July, 2009, while Plaintiff Johnson 
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was at home, DCO Robinson, without Plaintiffs' consent or invitation, entered the 

Johnson residence, opening and entering through a door on the exterior of the house 

into a breezeway, and thence opening and entering the house through an interior door, 

walking into the kitchen. 

35. Plaintiff Johnson encountered her and instructed her to go and to never 

enter the house unless pursuant to a lawful warrant. 

36. Defendant Robinson had no warrant permitting such entry. 

37. This warrantless entry was part of a series of Robinson's efforts to cause 

legal troubles for Plaintiff Johnson. For example, Robinson developed a friendship with 

Plaintiff Johnson's sister, one Judy Keefe. Ms. Keefe, who is estranged from Plaintiff 

Johnson, has engaged in a pattern of making numerous, wholly meritless, complaints of 

neglect against Plaintiff Johnson to the New York State Department of Social Services 

Child Protective Services. 

38. Upon information and belief, Defendant Robinson joined Keefe's 

campaign, and made similar meritless accusations of child neglect against Plaintiff 

Johnson to Child Protective Services. 

39. Over the years, such complaints mounted to well over 200. 

40. Child Protective Services investigated each and every complaint and 

determined every single one to be "unfounded." 

The Illegal Search Of November 2, 2009 

41. On or about November 1, 2009, without invitation or consent of Plaintiff 

Johnson or any occupant of the Johnson premises, Defendant Robinson again entered 

the Johnson residence, entering through an exterior door into a breezeway and thence 
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through a closed door into the kitchen of the residence. 

42. Plaintiff Johnson instructed Robinson to leave and to stay off her premises 

altogether and not to enter the house unless pursuant to a valid search warrant. 

43. Defendant Robinson had no warrant, on that date or on any other date, 

permitting her to enter onto Plaintiff Johnson's real property generally, or into her house 

specifically. 

The Seizure Of December 2, 2009 

44. Plaintiff Johnson, following the aforesaid illegal entries, and perceiving 

Defendant Robinson as determined to deprive Plaintiff Johnson of her rights of animal 

ownership, and the right to sell puppies, entered into a certain agreement with one 

Jamie Dispenza and his wife. 

45. The Dispenzas agreed to harbor 7 saleable puppies that were the property 

of Plaintiff Johnson. Of the 7 puppies, one was a Chihuahua named "Dewey." Plaintiff 

Johnson had informed the Dispenzas of her intent to give Dewey to the Dispenza 

children, who were very fond of the animal, as a Christmas gift. 

46. On December 2, 2009, accompanied by unknown Erie County Sheriffs 

Deputies and other persons, Robinson entered the Dispenza residence and took 19 

dogs, of which 15 were puppies, including the 7 puppies Plaintiff Johnson owned. 

47. Upon information and belief, Robinson transported 16 of them, including 

Plaintiff Johnson's 7 puppies, to Defendant SPCA that day. 

48. No charges of animal cruelty or any other legal violation were brought 

against any member of the Dispenza family, or against Plaintiff Johnson, with respect to 

the dogs Robinson seized on December 2, 2009. 
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49. Of the six puppies and one dog Robinson seized on that date, comprising 

the 7 that belonged to Plaintiff Johnson, three were approximately 3 Y, to 4 months of 

age, two were 7-8 weeks old, one was approximately 5 weeks old, and the other 

approximately 2 years old. It was evident to Robinson and any other reasonable person 

that three of the dogs clearly required no dog license, and that an additional three were 

on the verge of requiring a dog license. 

50. Defendants Robinson and SPCA disposed of Plaintiff's 7 puppies, though 

their disposition is unknown to Plaintiff Johnson. 

51. Upon information and belief, all 7 puppies were sold, for a collective price 

of several thousand dollars, all of which was retained by Defendants Robinson and/or 

SPCA. 

The January 13, 2010 Search And Seizure 

52. At the time of the January 13, 2010 entry, search and seizure described 

infra, Plaintiff Cara Youngs had not attained the age of majority; since that date, she has 

attained the age of majority. 

53. On the morning of January 13, 2010 five persons, all acting under the 

color of law, entered onto Plaintiff Johnson's real property at 9366 Cattaraugus Street in 

the Town of Concord, County of Erie, State of New York. 

54. The five persons drove onto the property in three or more motor vehicles, 

parked them, examined parts of the premises not visible from the public highway, and 

then entered the single-family residence which Plaintiff Johnson owned and at which 

she resided with her family, photographed the interior of the premises, and seized 16 

animals, 15 of which were dogs and 1 of which was a horse. 
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55. One of these individuals was Defendant Carolyn Robinson, the Dog 

Control Officer of the Town of Concord, Erie County, New York. 

56. Robinson was the Dog Control Officer ("DCO") for the Town of Concord 

appointed by the Town Board of the Town of Concord for the purpose of enforcing 

Article 1 of the Agriculture & Markets ("Ag & Markets") Law of the State of New York, 

and was acting as such throughout the events complained of below. 

57. Robinson was the only person who made and implemented policy for the 

purpose of enforcing Article 1 of the Ag & Markets Law within the Town of Concord. 

58. Defendant Lindsey M. Styborski was a second participant. 

59. Styborski, upon information and belief, was a "Peace Officer'' designated 

under §2.1 0 subd. 7-a and, upon information and belief, was acting pursuant to her 

"special duties" within the meaning of said statute. 

60. At the times relevant hereto, she bore the powers set forth in New York 

Criminal Procedure Law §2.20 and New York Ag & Markets Law §371. 

61. Styborski was an employee of the Society for the Prevention of Cruelty to 

Animals Serving Erie County. Upon information and belief, by job title, licensing, 

appointment and/or training, she was a "Peace Officer'' whose special duties entailed 

enforcement of the laws of the State of New York pertaining to the prevention of cruelty 

to animals, including the provisions of Article 26 of the New York Ag & Markets Law. 

62. Defendant Aaron Kandefer was a third participant. 

63. Kandefer, upon information and belief, was a "Peace Officer" designated 

under §2.10 subd. 7-a and, upon information and belief, was acting pursuant to his 

"special duties" within the meaning of said statute. 
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64. At the times relevant hereto, he bore the powers set forth in New York 

Criminal Procedure Law §2.20 and New York Ag & Markets Law §371. 

65. Kandefer was an employee of the Society for the Prevention of Cruelty to 

Animals Serving Erie County. Upon information and belief, by job title, licensing, 

appointment and/or training, he was a "Peace Officer" whose special duties entailed 

enforcement of the laws of the State of New York pertaining to the prevention of cruelty 

to animals, including the provisions of Article 26 of the New York Ag & Markets Law. 

66. Throughout the aforesaid entry, search and seizure, Defendants Styborski 

and Kandefer wore jackets which, in very large letters, identified themselves as "Special 

Agent." 

67. Defendant John Doe #1, believed to bear the last name "Houck," was a 

fourth participant in the aforesaid entry, search and seizure. 

68. Defendant Johri Doe #1 was a Deputy Sheriff employed by the Erie 

County Sheriff and the County of Erie. 

69. Said John Doe #1, upon information and belief, was acting throughout the 

aforesaid entry, search and seizure in his capacity as a Deputy Sheriff with the powers 

of a "Peace Officer'' as defined in §§2.1 0 & 2.20 of Article 2 of the Criminal Procedure 

Law of the State of New York, including the powers to arrest, administer physical force 

and deadly physical force for the purpose of effectuating arrests, and to search and 

seize private property to the extent constitutionally permissible. 

70. Defendant John Doe #2, believed to bear the last name "Uiinger," was a 

fifth participant in the aforesaid entry, search and seizure. 

71. Defendant John Doe #2 was a Deputy Sheriff employed by the Erie 
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County Sheriff and the County of Erie. 

72. Said John Doe #2, upon information and belief, was acting throughout the 

aforesaid entry, search and seizure in his capacity as a Deputy Sheriff with the powers 

of a "Peace Officer" as defined in §§2.1 0 & 2.20 of Article 2 of the Criminal Procedure 

Law of the State of New York, including the powers to arrest, administer physical force 

and deadly physical force for the purpose of effectuating arrests, and to search and 

seize private property to the extent constitutionally permissible. 

73. Defendant Society for the Prevention of Cruelty to Animals Serving Erie 

County is, upon information and belief, a domestic not-for-profit corporation. 

7 4. Defendants Styborski and Kandefer, at the time of the aforesaid entry, 

search and seizure, were acting as its agents and officers. 

75. Defendant County of Erie is a municipal corporation chartered pursuant to 

authority granted by an act of the Legislature of the State of New York. 

76. At sometime after 9:50a.m., and before 11:00 a.m., on January 13, 2010, 

the non-corporate Defendants entered onto the premises commonly known as 9366 

Cattaraugus Street, hereafter referred to as the "Johnson premises." 

77. Plaintiff Johnson was running errands. The other household members, 

i.e., her children, were at work or at school. The Johnson residence, during that brief 

period of time, was unoccupied. 

78. When Plaintiff Johnson's son William arrived home at approximately 11 :00 

a.m., he observed Defendants' vehicles parked in the driveway and the non-corporate 

Defendants in the Johnson residence itself. 

79. Defendants, at said date and time, and at any other date or time before or 
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since, lacked a warrant permitting them to arrest Plaintiffs, or to arrest any other 

member of Plaintiffs' household, or to search the Johnson premises generally or any 

part of the Johnson residence in particular. 

80. To enter the premises, the non-corporate Defendants opened an exterior 

door, walked through a breezeway and then opened an interior door providing access to 

the kitchen. 

81. At no point in time did Plaintiffs or any member of their household or any 

other authorized person consent to the non-corporate Defendants entry onto the 

premises, search of the Johnson residence, or the subsequent seizure of animals. 

82. Defendant Robinson took photographs of the interior of the Johnson 

residence. 

83. Plaintiff Johnson's son William asked the non-corporate Defendants if any 

of them had a search warrant allowing entry into the residence; he received no 

response. 

84. He then instructed the non-corporate Defendants that, pursuant to the 

instruction of Plaintiff Johnson that he received telephonically, the non-corporate 

Defendants were to immediately get out of the house unless they had a search warrant 

permitting such entry. 

85. Said Defendants then exited the dwelling, but stayed on the Johnson 

premises, going in and out of the various outbuildings and inspecting the exterior 

premises. 

86. Plaintiff Cara Youngs arrived at the Johnson premises at approximately 

12:30 p.m., and was instructed to identify herself or be confined to the police car. 
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87. Plaintiffs Johnson and Cameron Youngs arrived home at approximately 

1:15p.m. 

88. Plaintiff Johnson proceeded into the Johnson residence. The two SPCA 

"special agents" and Defendants John Doe #1 and John Doe #2 followed her into the 

residence, uninvited and without her consent. 

89. One of the John Doe Defendants instructed Plaintiff Johnson to behave 

and cooperate or face arrest; the other John Doe Defendant did not speak, but he 

observed, heard and condoned the instructions and threat of Defendant John Doe #1. 

90. Defendant Styborski instructed Defendant Kandefer to collect various 

animal crates and bring them inside the Johnson residence. 

91. The non-corporate Defendants collected and crated 15 dogs, most of 

them from within the Johnson residence, placed them in the Defendant SPCA vehicle, 

and removed them from the premises. Of the 15 dogs that were seized, two (Sasha 

and Sir D.O.G.) were owned by Plaintiff Cara Youngs, one (Smokey) was owned by 

Plaintiff Cameron Youngs, and the balance were owned by Plaintiff Johnson. 

92. After Defendants seized the animals and removed them from the 

premises, Defendants Styborski and Kandefer returned that afternoon and removed a 

horse named Topaz which belonged to Plaintiff Johnson. 

93. Defendants have not returned any of the 16 seized animals to Plaintiffs, or 

to any member of Plaintiffs' household, or to the Johnson premises. 

Criminal Prosecutions And Their Termination In Favor Of Plaintiffs 

94. The Defendants commenced, or caused to be commenced, criminal 

prosecutions against the three Plaintiffs. 
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95. As to Plaintiff Cameron Youngs, Defendant Styborski swore a complaint 

accusing him of having violated §353 of the New York Ag & Markets Law, which is a 

Class A Misdemeanor. 

96. Specifically, the complaint and supporting deposition accused Mr. Youngs 

of cruelty to a certain dog named Smokey. 

97. Smokey had a dog license as required by §109 of the New York Ag & 

Markets Law. Smokey was black and of a mixed, predominantly Chow-Chow, breed. 

98. Plaintiff Cameron Youngs had obtained a license for Smokey on or about 

November 13, 2009. 

99. On the day that Mr. Youngs obtained the license, he had brought Smokey 

to the Pioneer Paws Veterinary Clinic on Olean Road in the hamlet of Chaffee for 

vaccinations and an examination. 

100. Smokey received his vaccinations. His examination showed Smokey 

was, overall, in very good health. 

101. When the SPCA Defendants seized Smokey, and had him examined by a 

veterinarian who furnished a supporting deposition in support of the misdemeanor 

animal cruelty charge against Mr. Youngs, her examination concluded Smokey had a 

whip worm infestation that caused severe diarrhea, coupled with dry, flaky skin and a 

yeast ear infection. 

102. On or about July 14, 2010 in the Town Court of the Town of Concord, 

upon motion of the Erie County District Attorney, the aforesaid criminal charge against 

Plaintiff Cameron Youngs was adjourned in contemplation of dismissal. 

103. Upon information and belief, said charge was dismissed, with prejudice, 
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on or about September 8, 2010. 

104. Pursuant to New York Penal Law §160.50, the dismissal rendered the 

charge against Mr. Youngs a nullity. 

105. At the time of the July 14, 2010 adjournment, upon information and belief, 

Plaintiff Cameron Youngs agreed to convey his right, title and interest in and to Smokey 

over to Defendant SPCA. 

106. As to Plaintiff Cara Youngs, Defendant Styborski swore a complaint 

accusing her of two counts of having violated §353 of the New York Ag & Markets Law, 

which is a Class A Misdemeanor. 

107. Specifically, the complaints and supporting depositions accused Ms. 

Youngs of cruelty to two dogs, one named Sasha and the other named Sir D.O.G. 

108. Four days before they were seized, Ms. Youngs had obtained rabies 

vaccinations from a veterinarian for her three dogs, including Sasha and Sir D.O. G. 

109. On January 13, 2010, the day they were seized, Ms. Youngs did not have 

a dog license under New York Ag & Markets Law §109 for them; she purchased dog 

licenses for them on January 14, 2010. 

110. For Sasha, a five year old "Yorkie," the medical conditions alleged to 

constitute cruelty were "dry, itchy, flaky skin," "multiple live fleas," and "moderate dental 

tarter." 

111. The second count against Plaintiff Cara Youngs alleged similar medical 

conditions with respect to Sir D.O.G., a 2 year old "Yorkie." 

112. On or about July 14, 2010 in the Town Court of the Town of Concord, 

upon motion of the Erie County District Attorney, the aforesaid criminal charges against 
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Plaintiff Cara Youngs were adjourned in contemplation of dismissal. 

113. Upon information and belief, said charges were dismissed, with prejudice, 

on or about September 8, 2010. 

114. Pursuant to New York Penal Law §160.50, the dismissal rendered the 

charge against Ms. Youngs a nullity. 

115. At the time of the July 14, 2010 adjournment, upon information and belief, 

Plaintiff Cara Youngs agreed to convey her right, title and interest in and to Sasha and 

Sir D.O.G. over to Defendant SPCA. 

116. As to Plaintiff Gloria Johnson, Defendant Styborski swore complaints 

accusing her of 7 counts of having violated §353 of the New York Ag & Markets Law, 

which is a Class A Misdemeanor. 

117. Specifically, the complaints and supporting depositions accused Johnson 

of cruelty to 6 dogs and 1 horse. 

118. The animals which form the basis of the cruelty charges were 1) a tan 

chihuahua named Princess, weighing 2 lbs. and approximately 3 years of age, 2) a 5 

year old white chihuahua dog (described as "tan" in SPCA's "receipt") named Stewart, 

3) an adult tan chihuahua named Winky, 4) a white maltese dog approximately 6 years 

old named Fancy, 5) a brown and tan chihuahua approximately 6 months old, and 

weighing 4 lbs., named Sally, 6) an adult poodle named Toola (identified by Defendant 

SPCA as "Lila") and 7) a horse named Topaz. 

119. Plaintiff Johnson acquired Princess, Stewart, Winky and Toola on 

December 20, 2009, 24 days beforehand, and Plaintiff Johnson had yet to obtain dog 

licenses for them. 
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120. Plaintiff Johnson renewed the dog license for Fancy on January 15, 2010. 

121. On or about January 15, 2010, Plaintiff Johnson went to the Concord 

Town Clerk's Office and spoke with the Deputy Town Clerk concerning obtaining dog 

licenses for any seized dogs she owned that remained unlicensed, i.e., Blue, Sally, Lillie 

and Tito. 

122. The Deputy Town Clerk advised Plaintiff Johnson that she had spoken to 

Defendant Robinson as to which, if any, of these animals would be released to Plaintiff 

Johnson upon obtaining dog licenses, and that Robinson had informed her that all of 

them were being retained by the SPCA pending an "investigation," irrespective of 

whether Plaintiff Johnson obtained dog licenses for them. 

123. On or about July 14, 2010, all counts against Plaintiff Johnson were 

adjourned, in contemplation of dismissal. 

124. Upon information and belief, all said charges were dismissed, with 

prejudice, on or about September 8, 2010. 

125. Pursuant to New York Penal Law §160.50, the dismissals rendered each 

and every charge against Plaintiff Johnson a nullity. 

126. At the time of the July 14, 2010 adjournment, upon information and belief, 

Plaintiff Johnson agreed to convey her right, title and interest in and to Princess, 

Stewart, Winky, Sally, Toola, Fancy and Topaz over to Defendant SPCA. 

127. Defendant Styborski, on January 13, 2010, told Plaintiff Johnson that she 

was having the 15 seized animals taken to the SPCA for veterinary checkups. 

128. Upon information and belief, veterinary examinations were performed on 6 

dogs which Defendants seized on January 13, 2010, which Plaintiff Johnson owned, 
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identified as Blue, Lillie, a 9 week old puppy named Dawn, two other puppies from the 

same litter as Dawn, and Tito. Upon information and belief, upon conducting said 

veterinary examinations, Defendants determined no reasonable cause existed justifying 

any criminal charges, including animal cruelty charges, against Plaintiffs with respect to 

said 6 dogs. 

129. Upon information and belief, Defendant seized four additional puppies, 

without providing a receipt for same, including three 8 week old tan Chihuahuas and a 3 

month old fawn-colored Chihuahua named "Bambi." 

130. Upon information and belief, said inspection took place on or about 

January 13, 2010, by Karen Moran, DVM, at the time Dr. Moran inspected the other 

seized animals. 

131. By January 14, 2010, approximately, said 6 dogs (Blue, Lillie, Dawn, 2 

unnamed 9 week old puppies, and Tito) were known by Defendants 1) not to be 

contraband and 2) not to be evidence of a crime. 

132. At no point in time after January 13, 2010 and prior to the July 14, 2010, 

did Defendants give Plaintiff notice of Defendant SPCA's intent to take ownership of 

said 6 dogs, or of any right to a hearing with respect to same, or of any rights Plaintiff 

Johnson may have had as to the disposition of said 6 dogs (e.g., return, adoption, sale, 

etc.). 

133. Upon information and belief, the transfer to which Plaintiff Johnson agreed 

on or about July 14, 2010 was only for the animals that were the basis of the charges 

against Johnson, and did not extend to the aforesaid 6 dogs which were not the basis 

for any cruelty charges. 
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134. At the time of the adjournment on or about July 14, 2010, Plaintiff did not 

waive or release or compromise any claim she had or may have had against 

Defendants for having deprived her of all or part of her property ownership rights to the 

aforesaid 6 dogs during the period between January 13, 2010 and July 14, 201 0. 

135. Defendant Robinson was present at the courthouse when the charges 

against Plaintiff Johnson were adjourned in contemplation of dismissal. 

136. Defendant Robinson, after the adjournment, approached Plaintiff Johnson 

and told her (Johnson) that she (Johnson) will never, henceforth, obtain custody of any 

child or grandchild. 

137. Said reference, upon information and belief, was intended as a threat and 

is explainable only by reference to Defendant Robinson having allied herself with 

Plaintiff Johnson's estranged sister for the purpose of causing legal and emotional harm 

to Plaintiff Johnson and her immediate family. 

The Flurry Of Traffic Tickets 

138. After the adjournment (in contemplation of dismissal) of the criminal 

charges against Plaintiff Johnson she received an inordinate number of New York 

Vehicle & Traffic Law charges frorn Erie County Sheriffs Deputies. 

139. In the course of running daily errands including transporting children to 

and from school, or to and frorn work, Plaintiff Johnson regularly traveled highways in 

the Town of Concord and Town of Boston which were patrolled by the Erie County 

Sheriffs Department. 

140. Sheriffs deputies wrote an unreasonable number of tickets against 

Plaintiff Johnson. Some accused her of cell phone use which were wholly unfounded. 
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Others accused her of moving violations which, if technically correct, were marginal and 

infrequently charged against other motorists. For example, it is rare for an Erie County 

Sheriffs Deputy to charge a motorist with exceeding the. 55 mph speed limit if the 

motorist is traveling at, say, 57 mph. 

141. In the case of Plaintiff Johnson, Sheriffs deputies commenced, upon 

information and belief, a deliberate ticket-writing campaign against Plaintiff Johnson. 

142. Plaintiff Johnson is of very modest financial means, and payment of these 

tickets imposed substantial financial hardship upon her. 

143. Furthermore, the shear volume of tickets made it difficult for Plaintiff 

Johnson to keep track of the multiple VTL prosecutions. 

144. As a result, and unintentionally, and unbeknownst to Plaintiff Johnson, her 

driver's license was suspended for non-appearance at one of the adjourned court dates 

associated with the aforesaid tickets. 

Defendant John Doe #2 Arrests Plaintiff Johnson On July 15, 2010 

145. On July 15, 2010 Plaintiff Johnson drove to the Wai-Mart supercenter 

outside the Village of Springville, in the Town of Concord, for the purpose of purchasing 

milk for her family. 

146. When Plaintiff exited the store to return to her parked car, she observed a 

deputy sheriff, to wit, Defendant John Doe #2, believed to bear the last name "Uiinger." 

He was sitting in his squad car, looking at Plaintiff Johnson and her parked vehicle. 

14 7. As Plaintiff passed by him, he informed her that her car lights were on. 

She turned them off. 

148. He then called Plaintiff Johnson over to his vehicle, stating "this is your 
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lucky day, you're going to jail." 

149. Upon information and belief, the basis was a bench warrant issued by a 

Town of Boston Town Justice for non-appearance at an adjourned date on a prior VTL 

charge that had been issued against Plaintiff Johnson as part of the aforesaid ticketing 

campaign. 

150. Other deputy sheriffs arrived by automobile. Defendant John Doe #2 

observed that one of them was a rookie, and said to him "what's your badge number­

I'll give you the credit." Upon information and belief, the "credit" he was referring to was 

credit for having arrested Plaintiff Johnson. 

151. Defendant John Doe #2, in the course of his arrest of Plaintiff, instructed 

her to stand spread eagle against the automobile, while he conducted a search, 

followed by handcuffing Plaintiff and placing her in the back seat of his squad car. 

152. At the scene of the arrest, Defendant John Doe #2 chatted at length with 

the other deputy sheriffs that arrived. 

153. He then drove north on Highway 219 toward the City of Buffalo. 

154. Defendant John Doe #2 pulled off Route 219 and rendezvoused with 

another law enforcement officer. While Plaintiff Johnson waited handcuffed in the back 

seat of the car, John Doe #2 chatted at length with the aforesaid officer. 

155. Afterward, Defendant John Doe #2 continued to transport Plaintiff to the 

Erie County Holding Center. When they arrived at the Holding Center, he sat and idled 

his car, with Plaintiff handcuffed and confined to the rear seat, for a length of time 

Plaintiff estimates as more than one hour. 

156. In the course of transporting Plaintiff to the Holding Center, John Doe #2, 
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on his cell phone, called a person Plaintiff believes to be Defendant Carolyn Robinson 

and told her "she's [Johnson's] in the back seat so go do what you gotta do." 

157. Upon information and belief, Defendant John Doe #2 was advising 

Defendant Robinson that he had arrested Plaintiff Johnson and was confining her, so 

that Robinson could enter onto the Johnson premises for the purpose of searching, 

seizing and otherwise attempting to cause legal troubles and harm for and to Plaintiff. 

The Unconstitutional Conditions Of Confinement At 
The Erie County Holding Center On July 15, 2010 

158. The Erie County Holding Center is under the management of the Sheriff's 

Department of the County of Erie. The County Executive is Chris Collins. The County 

Sheriff is Timothy J. Howard. 

159. Plaintiff was arrested on July 15,2010 by an Erie County Deputy Sheriff 

and taken later that day to the Erie County Holding Center in the City of Buffalo. 

160. Upon arrival, Plaintiff was "booked," which included being photographed 

and fingerprinted. 

161. After booking, Plaintiff was placed in a small holding room often referred to 

as the "Court hold," roughly 8 feet by 15 feet. 

162. At the back of the room was a metal bench which could seat 

approximately four. 

163. Upon information and belief, this room was designed to hold up to four 

people for short periods while awaiting a hearing or bail. It was not designed for 

sleeping. 

164. The room had a toilet guarded by a low wall (about 3% feet high by six 

inches wide) that offered very little privacy. 
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165. The room had a window on the side of the cell with the toilet, and 

corrections officers (both male and female) walking by the room could easily see the 

female detainees as they used the toilet. 

166. The cell had no toilet paper. 

167. Attached to the toilet was a contraption that somewhat resembled a water 

fountain, however, it was not functional, and Plaintiff and the other inmates were not 

able to drink water during their time at the Holding Center. 

168. Plaintiff was unable to shower or wash her hands while she was in the 

Holding Center. 

169. The room was extremely cold and had a foul odor. 

170. When Plaintiff was taken to the room there was less than 30 square feet 

of space per person. 

171. Throughout the time she was at the ECHC, Plaintiff was denied any basic 

hygiene materials, including a toothbrush and toothpaste. 

172. Defendant County knew or should have known of the conditions at the 

Holding Center. Defendant knew or should have known of the callousness of the 

corrections officers. 

173. Because Defendant was aware or should have been aware, Defendant's 

conduct rises at least to the level of deliberate indifference, if not deliberate intent to 

punish. 

174. Such deliberate indifference (or deliberate malice) constitutes a policy or 

custom actionable under a 42 U.S.C. §1983 claim. 
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FIRST CLAIM FOR RELIEF: 
JULY, 2009 WARRANTLESS SEARCH 

IN VIOLATION OF FOURTH AMENDMENT 
BY DEFENDANT ROBINSON 

175. The Fourth Amendment to the United States Constitution, which is made 

applicable to the States by the Fourteenth Amendment, provides in relevant part: 

The right of people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and 
seizures shall not be violated, and no Warrants shall issue, 
but upon probable cause supported by Oath or affirmation, 
and particularly describing the place to be searched, and 
the persons or things to be seized. 

176. 42 U.S. C. §1983 states, in relevant part: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress ... 

177. Defendant Robinson, both individually and as the Dog Control Officer of 

the Town of Concord, violated Plaintiffs' Fourth Amendment rights to be secure in their 

persons, houses, papers, and effects, against unreasonable searches when she 

conducted her aforesaid July, 2009 warrantless entry into the Johnson residence. 

178. Plaintiffs' Fourth Amendment rights were secured to them vis a vis 

Defendant Robinson by the Fourteenth Amendment to the United States Constitution. 

SECOND CLAIM FOR RELIEF: 
NOVEMBER, 2009 WARRANTLESS SEARCH 

IN VIOLATION OF FOURTH AMENDMENT 
BY DEFENDANT ROBINSON 
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179. The Fourth Amendment to the United States Constitution, which is made 

applicable to the States by the Fourteenth Amendment, provides in relevant part: 

The right of people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and 
seizures shall not be violated, and no Warrants shall issue, 
but upon probable cause supported by Oath or affirmation, 
and particularly describing the place to be searched, and 
the persons or things to be seized. 

180. 42 U.S.C. §1983 states, in relevant part: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress ... 

181. Defendant Robinson, both individually and as the Dog Control Officer of 

the Town of Concord, violated Plaintiffs' Fourth Amendment rights to be secure in their 

persons, houses, papers, and effects, against unreasonable searches when she 

conducted her aforesaid November, 2009 warrantless entry into the Johnson residence. 

182. Plaintiffs' Fourth Amendment rights were secured to them vis a vis 

Defendant Robinson by the Fourteenth Amendment to the United States Constitution. 

THIRD CLAIM FOR RELIEF: 
DECEMBER 2, 2009 ILLEGAL SEIZURE IN 
VIOLATION OF FOURTH AMENDMENT BY 

DEFENDANT ROBINSON 

183. The Fourth Amendment to the United States Constitution, which is made 

applicable to the States by the Fourteenth Amendment, provides in relevant part: 

The right of people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and 
seizures shall not be violated, and no Warrants shall issue, 
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but upon probable cause supported by Oath or affirmation, 
and particularly describing the place to be searched, and 
the persons or things to be seized. 

184. 42 U.S. C. §1983 states, in relevant part: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress ... 

185. The Fourteenth Amendment extends the protections of the Fourteenth 

Amendment to Plaintiffs vis a vis state actors. 

186. The aforesaid December 2, 2009 seizure by Defendant Robinson of 7 

puppies which Plaintiff Johnson owned was in violation of Plaintiff's Fourth and 

Fourteenth Amendment rights to be secure against unreasonable seizures. 

187. As a consequence of these violations, Plaintiff Johnson sustained injury 

including, but not limited to, the loss of property. 

FOURTH CLAIM FOR RELIEF: 
NEW YORK COMMON LAW CONVERSION 

CLAIM AGAINST DEFENDANTS SPCA 
AND ROBINSON 

FOR ACQUISITION OF SEVEN PUPPIES 
ON DECEMBER 2, 2009 AND 

SUBSEQUENT DISPOSITION THEREOF 

188. Defendants SPCA's and Robinson's seizure of 7 puppies which were the 

personal property of Plaintiff Johnson, that occurred on December 2, 2009 and which is 

described supra, and their subsequent disposition thereof, constituted the conversion of 

Plaintiff's personal property to the benefit and enrichment of the SPCA and Robinson 
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Defendants and others to whom said Defendants gave or sold the property, all to 

Plaintiff Johnson's loss, and without her consent. 

FIFTH CLAIM FOR RELIEF: 
DECEMBER 2, 2009 ILLEGAL SEIZURE 

IN VIOLATION OF FOURTH AMENDMENT 
BY DEFENDANT SPCA 

189. The Fourth Amendment to the United States Constitution, which is made 

applicable to the States by the Fourteenth Amendment, provides in relevant part: 

The right of people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and 
seizures shall not be violated, and no Warrants shall issue, 
but upon probable cause supported by Oath or affirmation, 
and particularly describing the place to be searched, and 
the persons or things to be seized. 

190. 42 U.S.C. §1983 states, in relevant part: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress ... 

191. The Fourteenth Amendment extends the protections of the Fourteenth 

Amendment to Plaintiffs vis a vis state actors. 

192. The aforesaid December 2, 2009 seizure by Defendant SPCA of 7 

puppies which Plaintiff Johnson owned was in violation of Plaintiff's Fourth and 

Fourteenth Amendment rights to be secure against unreasonable seizures. 

193. As a consequence of these violations, Plaintiff Johnson sustained injury 

including, but not limited to, the loss of property. 
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SIXTH CLAIM FOR RELIEF: 
PROCEDURAL DUE PROCESS CLAIM 

BASED ON INADEQUATE STATE PROCEDURES 
AGAINST DEFENDANTS ROBINSON AND SPCA 

AS TO SEVEN PUPPIES SEIZED ON 
DECEMBER 2, 2009 

194. The Fourteenth Amendment to the United States Constitution, states, in 

relevant part: 

All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No State 
shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

(Emphasis added). 

195. 42 U.S.C. §1983 states, in relevant part: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress ... 

196. New York law empowers DCOs and Societies For The Prevention Of 

Cruelty To Animals to seize dogs under certain prescribed circumstances. 

197. New York Ag & Markets Law Article 7 pertains to the licensing of dogs and 

to administration and enforcement of the licensing program. 

198. References herein to the Ag & Markets Law are to the law as it was in 

effect in calendar year 2009 and prior to October 9, 2010, when the program's statutes 
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were amended and renumbered. 

199. Under Ag & Market Law §118, a DCO and, under certain circumstances, a 

peace officer or police officer, were authorized to seize dogs that are neither "identified" 

within the meaning of the statute and which are not on the owner's premises, or, for 

dogs that are not licensed, either on or off the owner's premises, among other 

circumstances not relevant hereto. 

200. For dogs that are not identified, owners may redeem their dogs upon 

producing proof that the dog has been licensed and identified and upon payment of 

impoundment fees. 

201. For identified dogs, New York Ag & Markets Law §118 required the 

seizing officer to notify the owner of. record personally or by certified mail, return receipt 

requested, of the facts of seizure and the procedure for redemption. Depending on the 

form of notification, i.e., service personally or by certified mail, a redemption period of 7 

days or 9 days, respectively, is triggered. 

202. New York Ag & Markets Law §109 provides that: 

No license shall be required for any dog which is under 
the age of 4 months and which is not at large ... 

203. Sixteen of the nineteen dogs which Robinson seized on December 2, 

2009 from the Dispenza premises were puppies whose age was much less than 4 

months, and this was, or should have been, evident to Robinson. 

204. The procedures of the New York Ag & Market Law Article 7, including 

those relating to the seizure of dogs set forth in § 118 thereof, were wholly inapplicable 

to the nature of the seizure that Defendant Robinson effectuated on December 2, 2009. 

205. The Article 7 seizure provisions relate to the seizure of unlicensed dogs 
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(as well as to the seizure of dogs that are abandoned, stray, homeless and otherwise 

loose on public premises); Plaintiff Johnson's seven puppies maintained at the 

Dispenza premises were wholly exempt from licensing by reason of being only several 

days old, and hence far less than 4 months of age. 

206. New York State law establishes no procedures by which a dog owner may 

recover possession, prior to disposition of the dog, for license-exempt puppies seized 

from private premises by a DCO. 

207. Nor did Defendant Robinson establish any ad hoc procedure. There was 

no form of notice, no pronouncement or establishment of a method by which possession 

could be regained, and no other procedure adopted or implemented that could arguably 

constitute meaningful notice and a meaningful opportunity to be heard. 

208. The New York State Department of Ag & Markets has created a model 

form (DL-18, a copy of which is Exhibit A hereto) which is intended to track unlicensed 

and at-large dogs from seizure to disposition. DL-18's require a DCO to record 

identifying information about a seized dog; it prescribes the form of notice of redemption 

rights and identifies the two methods of notification coupled with applicable redemption 

periods; it also logs and details which of the three methods of disposition (redemption, 

adoption or euthanasia) results for each seized dog. 

209. Defendant Robinson did not complete DL-18 forms for any of the 

aforesaid sixteen puppies exempt from licensing by reason of young age that she 

seized on December 2, 2009. 

210. Defendant Robinson has given different accounts as to the disposition of 

the seized puppies. 
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211. On one hand, Robinson has reported that all sixteen, including Plaintiff 

Johnson's seven seized puppies, were transported on the day of seizure to Defendant 

SPCA. 

212. On the other hand, Defendant Robinson has stated publicly that the dogs 

were placed in "foster care" because the Defendant SPCA does a poor job of caring for 

puppies as young as the ones Defendant Robinson seized on December 2, 2009. 

213. Upon information and belief, Defendant SPCA did take possession of 

some or all of said puppies and disposed of them by selling them to members of the 

public, and retaining the proceeds thereof for itself. 

214. Upon information and belief, Defendant Robinson disposed of some of the 

aforesaid puppies, including some of Plaintiff Johnson's aforesaid seven puppies, by 

selling them and representing such transaction as placement in "foster care." 

215. There is an absence of New York State procedures governing the seizure 

and acquisition of dogs that are exempt from licensing requirements. 

216. Whatever ad hoc procedures Defendants Robinson and SPCA utilized 

relative to Plaintiff Johnson's seven puppies seized on December 2, 2009, they were 

inadequate to constitute due process within the meaning of the Fourteenth Amendment. 

217. Even were there no need for notice and hearing prior to the December 2, 

2009 seizure, on the basis that seizure was justified by the need for quick action, once 

Defendants Robinson and SPCA took possession of the seized animal, there was 

ample opportunity and justification for providing notice and opportunity to be heard. 

218. The existence of notice coupled with a hearing opportunity would have 

provided Plaintiff Johnson an opportunity to prove her ownership of seven of the 
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puppies that were seized. 

219. It was reasonably foreseeable to said Defendants that possession of the 

puppies does not equate with ownership under all circumstances. 

220. An opportunity for a hearing would have allowed Plaintiff Johnson an 

opportunity to learn why said Defendants took possession of her puppies with the intent 

of disposing them, coupled with an opportunity to rebut said reason, if there were one. 

221. Upon information and belief, it was known to Defendant SPCA that 

Plaintiffs puppies which Defendant Robinson delivered to Defendant SPCA had been 

seized, were not subject to licensing requirements, and that the SPCA's acquisition and 

ultimate disposition of them was not governed by New York Ag & Markets Law Articles 

7 and 26. 

222. Defendant Robinson's December 2, 2009 seizure and her subsequent 

conveyance and/or disposition of the seized dogs was under color of New York law, in 

that she represented herself as a DCO at the time of seizure, seized the animals in the 

presence of one or more police officers, and subsequently held herself out as having 

seized the dogs pursuant to her authority as DCO. 

223. Defendant SPCA, at the time it took possession and through the time it 

ultimately disposed of the dogs, was acting under color of New York law, as is 

evidenced by accepting possession of the animals knowing that they had been seized, 

by boarding the animals without obtaining dog licenses if and when the dogs attain the 

age of 4 months (SPCA impoundments are exempt from the dog licensing requirement), 

and by representing itself as having the power to sell and convey the animals to 

members of the public. 
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224. New York Ag & Markets Law §373 governs the seizure of animals that are 

lost, stray, homeless, abandoned or improperly confined or kept, including those that 

are the basis of an animal cruelty charge under New York Ag & Markets Law §353. 

225. New York Ag & Market Law §§372 & 373 permit peace officers to obtain 

search warrants and arrest warrants, upon demonstrating just and reasonable cause as 

to the existence of criminal violations, and to initiate a proceeding under §373 subd. 2, 

for confining or keeping animals for a period in excess of 12 successive hours in 

crowded·or unhealthy conditions or without necessary sustenance, food or drink. 

226. When SPCA peace officers press such charges, the defendanUowner may 

forfeit title to the seized animals under one of two applicable procedures. 

227. Under one such procedure, pursuant to Ag & Markets Law §373 subd. 6, 

the SPCA presents and serves at arraignment of a defendant a petition requesting the 

court to order the defendant to post a security sufficient to cover the cost of boarding 

and caring for the seized anirnal{s) during the pendency of the proceedings. The 

defendant may contest the petition, in which case the court conducts a hearing at which 

the burden of proof is upon the SPCA to demonstrate by a preponderance of the 

evidence that Ag & Market Law Article 26 violations exist warranting the relief 

requested. If the petition is granted, the court sets the amount of the required security, 

and if the defendant fails to post same within a prescribed length of time, the defendant 

forfeits title to the animals. 

228. Alternatively, upon conviction of an Article 26 crime, the defendant forfeits 

title to the animal which is the basis of the charge. 

229. No person, including Defendants Robinson and SPCA, initiated any 
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animal cruelty charges or any other New York Ag & Markets Law Article 26 proceeding 

against any person relative to the 19 dogs (of which 7 belonged to Plaintiff Johnson) 

which were seized on December 2, 2009. 

230. Because the 7 puppies were not the basis of any Article 26 charges, and 

were not the basis of any other proceeding, including any proceeding under New York 

Ag & Markets Law Article 26, there were no established State procedures pertaining to 

Defendants Robinson's and SPCA's seizure, acquisition and disposition of Plaintiff 

Johnson's 7 dogs seized on December 2, 2009. 

231. Said seizure, acquisition and disposition deprived Plaintiff Johnson of 

property without the due process of law in violation of the Fourteenth Amendment. 

SEVENTH CLAIM FOR RELIEF: 
PROCEDURAL DUE PROCESS CLAIM 

AGAINST DEFENDANTS ROBINSON AND SPCA 
AS POLICY MAKERS: FAILURE TO PROVIDE 

PLAINTIFF JOHNSON THE PROCESS 
SHE WAS DUE AS TO SEVEN PUPPIES 

SEIZED ON DECEMBER 2, 2009 

232. The Fourteenth Amendment to the United States Constitution, states, in 

relevant part: 

All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No State 
shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

(Emphasis added). 

233. 42 U.S. C. §1983 states, in relevant part: 
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Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress ... 

234. Irrespective of the adequacy of such State procedures that were in 

existence on December 2, 2009 relative to Defendants Robinson's and SPCA's seizure, 

acquisition and disposition of Plaintiff Johnson's 7 puppies seized on December 2, 

2009, said Defendants did not utilize or afford to Plaintiff procedures, including notice 

and opportunity to be heard, sufficient to accord Plaintiff the Due Process of Law. 

EIGHTH CLAIM FOR RELIEF: 
JANUARY 13,2010 ILLEGAL SEARCH IN 

VIOLATION OF FOURTH AMENDMENT BY 
DEFENDANT ROBINSON 

235. The Fourth Amendment to the United States Constitution, which is made 

applicable to the States by the Fourteenth Amendment, provides in relevant part: 

The right of people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and 
seizures shall not be violated, and no Warrants shall issue, 
but upon probable cause supported by Oath or affirmation, 
and particularly describing the place to be searched, and 
the persons or things to be seized. 

236. 42 U.S.C. §1983 states, in relevant part: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress ... 
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237. Defendant Robinson's January 13, 2010 search of Plaintiffs' residence 

was warrantless, unreasonable and in violation of all Plaintiffs' Fourth Amendment 

rights. 

NINTH CLAIM FOR RELIEF: 
PROCEDURAL DUE PROCESS CLAIM 

BASED ON INADEQUATE STATE PROCEDURES 
AGAINST DEFENDANT SPCA 
AS TO SIX DOGS SEIZED ON 

JANUARY 13, 2010 

238. The Fourteenth Amendment to the United States Constitution, states, in 

relevant part: 

All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No State 
shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

(Emphasis added). 

239. 42 U.S. C. §1983 states, in relevant part: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress ... 

240. New York law empowers DCOs and Societies For The Prevention Of 

Cruelty To Animals to seize dogs under certain prescribed circumstances. 
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241. New York Ag & Markets Law Article 7 pertains to the licensing of dogs and 

to administration and enforcement of the licensing program. 

242. References herein to the Ag & Markets Law are to the law as it was in 

effect in calendar year 2009 and prior to October 9, 2010, when the program's statutes 

were amended and renumbered. 

243. Under Ag & Market Law §118, a DCO and, under certain circumstances, a 

peace officer or police officer, were authorized to seize dogs that are neither "identified" 

within the meaning of the statute and which are not on the owner's premises, or, for 

dogs that are not licensed, either on or off the owner's premises, among other 

circumstances not relevant hereto. 

244. For dogs that are not identified, owners may redeem their dogs upon 

producing proof that the dog has been licensed and identified and upon payment of 

impoundment fees. 

245. For identified dogs, New York Ag & Markets Law §118 required the 

seizing officer to notify the owner of record personally or by certified mail, return receipt 

requested, of the facts of seizure and the procedure for redemption. Depending on the 

form of notification, i.e., service personally or by certified mail, a redemption period of 7 

days or 9 days, respectively, is triggered. 

246. New York Ag & Markets Law §109 provides that: 

No license shall be required for any dog which is under 
the age of 4 months and which is not at large ... 

247. Sixteen of the nineteen dogs which Robinson seized on December 2, 

2009 from the Dispenza premises were puppies whose age was much less than 4 

months, and this was, or should have been, evident to Robinson. 
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248. The procedures of the New York Ag & Market Law Article 7, including 

those relating to the seizure of dogs set forth in §118 thereof, were wholly inapplicable 

to the nature of the seizure that Defendant Robinson effectuated on December 2, 2009. 

249. The Article 7 seizure provisions relate to the seizure of unlicensed dogs 

(as well as to the seizure of dogs that are abandoned, stray, homeless and otherwise 

loose on public premises); Plaintiff Johnson's seven puppies maintained at the 

Dispenza premises were wholly exempt from licensing by reason of being only several 

days old, and hence far less than 4 months of age. 

250. New York State law establishes no procedures by which a dog owner may 

recover possession, prior to disposition of the dog, for license-exempt puppies seized 

from private premises by a DCO. 

251. Nor did Defendant Robinson establish any ad hoc procedure. There was 

no form of notice, no pronouncement or establishment of a method by which possession 

could be regained, and no other procedure adopted or implemented that could arguably 

constitute meaningful notice and a meaningful opportunity to be heard. 

252. The New York State Department of Ag & Markets has created a model 

form (DL-18, a copy of which is Exhibit A hereto) which is intended to track unlicensed 

and at-large dogs from seizure to disposition. DL-18's require a DCO to record 

identifying information about a seized dog; it prescribes the form of notice of redemption 

rights and identifies the two methods of notification coupled with applicable redemption 

periods; it also logs and details which of the three methods of disposition (redemption, 

adoption or euthanasia) results for each seized dog. 

253. Defendant Robinson did not complete DL-18 forms for any of the 
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aforesaid sixteen puppies exempt from licensing by reason of young age that she 

seized on December 2, 2009. 

254. Defendant Robinson has given different accounts as to the disposition of 

the seized puppies. 

255. On one hand, Robinson has reported that all sixteen, including Plaintiff 

Johnson's seven seized puppies, were transported on the day of seizure to Defendant 

SPCA. 

256. On the other hand, Defendant Robinson has stated publicly that the dogs 

were placed in "foster care" because the Defendant SPCA does a poor job of caring for 

puppies as young as the ones Defendant Robinson seized on December 2, 2009. 

257. Upon information and belief, Defendant SPCA did take possession of 

some or all of said puppies and disposed of them by selling them to members of the 

public, and retaining the proceeds thereof for itself. 

258. Upon information and belief, Defendant Robinson disposed of some of the 

aforesaid puppies, including some of Plaintiff Johnson's aforesaid seven puppies, by 

selling them and representing such transaction as placement in "foster care." 

259. There is an absence of New York State procedures governing the seizure 

and acquisition of dogs that are exempt from licensing requirements. 

260. Whatever ad hoc procedures Defendants Robinson and SPCA utilized 

relative to Plaintiff Johnson's seven puppies seized on December 2, 2009, they were 

inadequate to constitute due process within the meaning of the Fourteenth Amendment. 

261. Even were there no need for notice and hearing prior to the December 2, 

2009 seizure, on the basis that seizure was justified by the need for quick action, once 
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Defendants Robinson and SPCA took possession of the seized animal, there was 

ample opportunity and justification for providing notice and opportunity to be heard. 

262. The existence of notice coupled with a hearing opportunity would have 

provided Plaintiff Johnson an opportunity to prove her ownership of seven of the 

puppies that were seized. 

263. It was reasonably foreseeable to said Defendants that possession of the 

puppies does not equate with ownership under all circumstances. 

264. An opportunity for a hearing would have allowed Plaintiff Johnson an 

opportunity to learn why said Defendants took possession of her puppies with the intent 

of disposing them, coupled with an opportunity to rebut said reason, if there were one. 

265. Upon information and belief, it was known to Defendant SPCA that 

Plaintiff's puppies which Defendant Robinson delivered to Defendant SPCA had been 

seized, were not subject to licensing requirements, and that the SPCA's acquisition and 

ultimate disposition of them was not governed by New York Ag & Markets Law Articles 

7 and 26. 

266. Defendant Robinson's December 2, 2009 seizure and her subsequent 

conveyance and/or disposition of the seized dogs was under color of New York law, in 

that she represented herself as a DCO at the time of seizure, seized the animals in the 

presence of one or more police officers, and subsequently held herself out as having 

seized the dogs pursuant to her authority as DCO. 

267. Defendant SPCA, at the time it took possession and through the time it 

ultimately disposed of the dogs, was acting under color of New York law, as is 

evidenced by accepting possession of the animals knowing that they had been seized, 
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by boarding the animals without obtaining dog licenses if and when the dogs attain the 

age of 4 months (SPCA impoundments are exempt from the dog licensing requirement), 

and by representing itself as having the power to sell and convey the animals to 

members of the public. 

268. New York Ag & Markets Law §373 governs the seizure of animals that are 

lost, stray, homeless, abandoned or improperly confined or kept, including those that 

are the basis of an animal cruelty charge under New York Ag & Markets Law §353. 

269. New York Ag & Market Law §§372 & 373 permit peace officers to obtain 

search warrants and arrest warrants, upon demonstrating just and reasonable cause as 

to the existence of criminal violations, and to initiate a proceeding under §373 subd. 2, 

for confining or keeping animals for a period in excess of 12 successive hours in 

crowded or unhealthy conditions or without necessary sustenance, food or drink. 

270. When SPCA peace officers press such charges, the defendanVowner may 

forfeit title to the seized animals under one of two applicable procedures. 

271. Under one such procedure, pursuant to Ag & Markets Law §373 subd. 6, 

the SPCA presents and serves at arraignment of a defendant a petition requesting the 

court to order the defendant to post a security sufficient to cover the cost of boarding 

and caring for the seized animal(s) during the pendency of the proceedings. The 

defendant may contest the petition, in which case the court conducts a hearing at which 

the burden of proof is upon the SPCA to demonstrate by a preponderance of the 

evidence that Ag & Market Law Article 26 violations exist warranting the relief 

requested. If the petition is granted, the court sets the amount of the required security, 

and if the defendant fails to post same within a prescribed length of time, the defendant 
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forfeits title to the animals. 

272. Alternatively, upon conviction of an Article 26 crime, the defendant forfeits· 

title to the animal which is the basis of the charge. 

273. No person, including Defendants Robinson and SPCA, initiated any 

animal cruelty charges or any other New York Ag & Markets Law Article 26 proceeding 

against any person relative to the 19 dogs (of which 7 belonged to Plaintiff Johnson) 

which were seized on December 2, 2009. 

274. Because the 7 puppies were not the basis of any Article 26 charges, and 

were not the basis of any other proceeding, including any proceeding under New York 

Ag & Markets Law Article 26, there were no established State procedures pertaining to 

Defendants Robinson's and SPCA's seizure, acquisition and disposition of Plaintiff 

Johnson's 7 dogs seized on December 2, 2009. 

275. Said seizure, acquisition and disposition deprived Plaintiff Johnson of 

property without the due process of law in violation of the Fourteenth Amendment. 

TENTH CLAIM FOR RELIEF: 
PROCEDURAL DUE PROCESS CLAIM 

AGAINST DEFENDANTS ROBINSON AND SPCA 
AS POLICY MAKERS: FAILURE TO PROVIDE 

PLAINTIFF JOHNSON THE PROCESS 
SHE WAS DUE AS TO SIX DOGS 

(NOT THE BASIS OF CRUELTY CHARGES) 
SEIZED ON JANUARY 13, 2010 

276. The Fourteenth Amendment to the United States Constitution, states, in 

relevant part: 

All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No State 
shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; 
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nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

(Emphasis added). 

277. 42 U.S.C. §1983 states, in relevant part: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress ... 

278. The Defendants Robinson and SPCA, by seizing 6 dogs from Plaintiff 

Johnson (which were not the basis of any animal cruelty or other charges) on January 

13, 2010, deprived Plaintiff Johnson of property without the due process of law in 

violation of Plaintiff Johnson's Fourteenth Amendment rights. 

ELEVENTH CLAIM FOR RELIEF: 
NEW YORK COMMON LAW CONVERSION 

CLAIM AGAINST DEFENDANT SPCA 
FOR ACQUISITION OF SIX DOGS 

(NOT THE BASIS OF CRUELTY CHARGES) 
ON JANUARY 13,2010 AND 

SUBSEQUENT DISPOSITION THEREOF 

279. Defendants SPCA's seizure, acquisition and subsequent disposition of 6 

dogs which were the personal property of Plaintiff Johnson, that occurred on and after 

January 13, 2010, and which is described supra, constituted the conversion of Plaintiff's 

personal property to the benefit and enrichment of Defendant SPCA and others to 

whom said Defendant SPCA gave or sold the property, all to Plaintiff Johnson's loss, 

and without her consent. 
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TWELFTH CLAIM FOR RELIEF: 
DEPRIVATION OF SUBSTANTIVE DUE PROCESS 

(ERIE COUNTY HOLDING CENTER'S 
"COURT HOLD" FOR FEMALES) 

280. Plaintiff repeats all the foregoing allegations, including (but not limited to) 

those set forth in the section of the Statement of Facts under the heading "The 

Unconstitutional Conditions Of Confinement At The Erie County Holding Center 

On July 15, 2010." 

281. Defendant County knew or should have known of the conditions at the 

Holding Center. 

282. Defendant County knew or should have known of the callousness of 

the corrections officers. 

283. Because Defendant County was aware or should have been aware of 

same, said Defendant's conduct rises at least to the level of deliberate indifference, if 

not deliberate intent to punish. 

284. Such deliberate indifference (or deliberate malice) constitutes a policy 

or custom actionable under a 42 U.S.C. §1983 claim. 

285. Plaintiff was deprived of her Fourteenth Amendment right to 

substantive Due Process. 

286. Defendant County subjected Plaintiff to numerous conditions of 

confinement which separately and in confluence amounted to punishment without the 

benefit of Due Process of law. 
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THIRTEENTH CLAIM FOR RELIEF: 
JANUARY 13,2010 WARRANTLESS SEARCH 

BY DEFENDANTS STYBORSKI (INDIVIDUALLY), 
KANDEFER (INDIVIDUALLY), SPCA, 

JOHN DOE #1 (INDIVIDUALLY) 
AND JOHN DOE #2 (INDIVIDUALLY) 

IN VIOLATION OF THE FOURTH AMENDMENT 

287. The Fourth Amendment to the United States Constitution, which is 

made applicable to the States by the Fourteenth Amendment, provides in relevant part: 

The right of people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and 
seizures shall not be violated, and no Warrants shall issue, 
but upon probable cause supported by Oath or affirmation, 
and particularly describing the place to be searched, and 
the persons or things to be seized. 

288. 42 U.S.C. §1983 states, in relevant part: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress ... 

289. The January 13, 2010 search of Plaintiffs' residence conducted by 

Defendants Styborski (individually), Kandefer (individually), SPCA, John Doe #1 

(individually) and John Doe #2 (individually) was warrantless, unreasonable and in 

violation of all Plaintiffs' Fourth Amendment rights. 

JURY DEMAND 

290. Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, Plaintiffs 

do hereby demand a jury trial in this action. 

PRAYER FOR RELIEF 
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•. . 

WHEREFORE the Plaintiffs respectfully request that the Court issue judgment for 

Plaintiff as follows: 

A. Enjoining Defendants and their respective officers, successors, assigns, 

employees and all persons in active concert or participation with them, from engaging in 

any warrantless searches and seizures of Plaintiffs' residence, residential real property, 

and animals; 

B. Declaring the policies, practices and customs of Defendants Robinson and 

SPCA, whereby persons including Plaintiffs are denied title and possession of their 

animals without notice and hearing, to be violative of the Due Process Clause of the 

Fourteenth Amendment to the United States Constitution; 

C. Awarding compensatory and punitive damages, and damages for 

emotional distress, to the extent permitted by law, including but not limited to, the Civil 

Rights Act of 1991, in an amount of not less than One Million Dollars; 

D. Awarding Plaintiffs reasonable attorney fees, expert fees, and other costs 

of this action, pursuant to 42 U.S.C. §1988; and 

E. Awarding such other and further relief as is appropriate and equitable. 

DATED: March 28, 2012 

By: 

davidjseegerpc@qrnail.com 
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DL-18 (9/04) 
NYS DEPARTMENT OF AGRIGCJLTURE i\ND MARKETS 

DIVISION OF ANIMAL INDUSTRY (DOG LICENSING UNrT) • 10 8 AIRLINE DRIVE, ALBANY; NY 122:35 

DOG SEIZURE AND DISPOSITION REPORT DCC/SHELTER CONTROL DOG NO.~~f--

1. ·~T¥Ff0Wi'IIVILLAGE: ---~~--_: _____ _ COUNTY:--.­
Breed_ · 

Owner of Record and Addras' . 
Descriptl?n of Dog Seized: lice_nse Tag No. 
Sex • Color Age-.· _...::....-· 

-·--
- -=...:..l....... ·-·--.-

-..!. 

NY. 

--:=-~ 

Dale of Seizure_ -r~t'-- _,-Time of Seizure-· Locatioll of Seizure ,. 
Reason for Seizure • No. of Impoundments pas I 12 mos. (Include this one) ___ _ 

2. DISPOSITION INSTRUCTIONS IF DOG NOT REDEEMED 
0 A. At expiration of redemption period, above described dog is to be available for adoption. If not adopted by 
__________ 20 __ , the dog shall be humanely e_uthanized. 

0 B. At expiration of redemption period the above described dog is to be humanely euthanized. 

3, Signature of DCO or Seizing Officer 

4. t hereby acknowledge receipt of lhe above described dog. ;:;-;-::::=:-::-"7-;:c:;;-:--:====---:---:-=--;-:,-,,.-----
Signalure & Title of Receiving Agent {sheller) 

s.r .. ·j REDEMPTION- IMFOUNDMENT FEES MUST BE COLLECTED AND DOG MUST HAVE VAllO LICENSE BEFORE BEING RETURNED TO OWNER. 

' . . . 
. fmpo'undment fees are due for-··-· _days. Impoundment fees have been. received by me In the amount of $·--~-
1 hereby certify that this dog has been licensed, license tag no. . · · ~~-- ~ pursuant to the provisions of 
Article 7 of the Agriculture and Markets Law. · In the case of a dog owned by a resident of New York Cily or non- · 
resident of New York State, I hereby certify that the dog is validly. license~ pp;;s~ant to lhe licensing requirements 
of the area oj b\Vn~r's.., residence, license no. " 
Dated __ '-· ._-... _ . Signature & title ol DCO/Cierk -~---"' 

f" .-~ .---· ~-
I 

SA. t acknowledge receipt of above described dog: Date -t 
1
_·'l.j. Gig. ·of owner .. -- - .,_ 

. 6. 0 ADOPTION • ALL DOGS MUST BE LICENSED PRIOR TO RELEASE. 
·•. Adoptloo fees have bee'n ·received by me in the amount of $ and all local adoption conditions have been 

::-:.:')'c.oinpiled with.": I' ·~ereby certify that the dog has been licensed, license tag no. , pursuant 
[.'ii!('J~::Jtie • pr,ovlslons• .oi· Article 7 of the Agriculture and Markets <.aw. 
Yf\.~'~·' ·· ·. ·. ··4 
/'·''sA. Dated _____ _ _ Signature & Title of DCO/Cierk --------------------

Adootjon Release. Waiver and Disclosure 
f hereby accept possession and title of the dog Identified above to be harbored as a pet at my own risk, and hereby 
release and waive any right against the (munlcioali!yl ·which I may have now or, 
In the future fo.r any damages to person or prop.erty caused by. said dog. No claims or representations as lo the 
behavior or temperament· of adopted animals are made by the municipality. 

:::' .. :/.~;·_:-:·,··' . . . 
:"":·.::·;·se: Oated_.....c_""-..:;_.:,_S!gnature & Address of Adaptor------------------------
).•'·' ·'·.:· 

;f:i~;·:·~· ~.. ' ' .. . 
:'~, .7; 0 EUTHANASIA - liate of Euthanasia--..,----

Signature of Witness 

Method of Euthanasia------'----------

Signature of person performing euthanasia---------------------------------



MICI IAEL A. SIRAGl·S,\ 

ERIC COUNTY ATTORNEY 

Mr. Robert M. Graber, Clerk 
Erie County Legislature 
92 Franklin Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

COUNTY OF ERIE 

MARK C. POLONCARZ 
COUNTY EXECUTIVE 

DEPARTMENT OF LAW 

Apri l 20, 20 12 

MICHELLE M. PARKeR 

FiRST ASSISTANT COUNTY ATr0RNEY 

JEREMY C. TOTH 

SECOND ASSISTANT COUNTY AlTORNEY 

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, regarding notification 
of lawsu its and c laims fi led against the County of Erie, enclosed please find a copy of the following: 

File Name: 

Document Received : 

Name of Claimant: 

Cla imant's attorney: 

Ball, Bryan v. County of Erie, 
Poloncarz, Mark, County Executive, 
Greenan, John W., Commissioner of 
Personnel, Erie County, Dobies, Joseph 
P., Personnel Supervisor, Erie County 
Department of Social Services 

Verified Petition 

Bryan Ba ll 
204 West T upper Street 
Buffalo, New York 14201 

Diane M Roberts, Esq. 
Lipsitz Green Sc ime Cambria LLP 
42 De laware Avenue, Suite 100 
Buffalo, New York 14202 

Should you have any questions, please call. 

MMP/dld 
En c. 
cc: Michael A. Siragusa, Erie County Attorney 

Very truly yours, 

MICHAEL A. SIRAGUSA 
Erie County Attorney 

By: 
/)L,~ -flr;c__ 
M iche lle M. Parker 
F irst Assistant County Attorney 

YS FR.\Nf.:I.IN STREFr. R OOM 1634, B UfFALO. NEW YORK 14202- PHON!·.: (7 16) R5R-2:200- WWW.ERII· .. f iOV 





STATE OF NEW YORK 
SUPREME COURT : COUNTY OF ERIE 

BRYAN BALL 
204 West Tupper Street 
Buffalo, New York 14201 

Petitioner, 

For an Order and Judgment Pursuant to Article 78 of the 
Civil Practice Law and Rules 

Against 

THE COUNTY OF ERIE, MARK POLONCARZ, 
Cou·nty Executive, JOHN W. GREENAN, 
Commissioner of Personnel, Erie County, JOSEPH P. 
DOBIES, Personnel Supervisor, Erie County 
Department of Social Services, 
95 Franklin Street 
Buffalo, New York 14202 

Respondents. 

from &t:!j A 1/e., '-. 
the.l1_ day of ~·1 , 20_!_2,.. 

' at LL a.m~ . 

; ~mn~ 
NOTICE OF PETITION 

ORAL ARGUMENT 
REQUESTED 

Index No. 1 -d-.0 I J.. - 00 13 l I 

'f'·-A'rD 
... ~CK_._~ 

APR 1 7 Z01Z 
~~ .,... ~11'"''1'11"V !E r,:t:c. 'WUAIJ;,~ II 11 

·r .L ERIZ'.S \OffiP·U 

t-i ;lJ. rr1·=·11 
0:;!:!~!-f 

~~-r;:!!'-l~ ...... r­·=· .-..{ rrt ,._.. fT1 
!-1- .........:c 
t.J ~~ .:;. -,. 
•=• Of'J ·=•!-'-C:•=· 
~ t-J :z:,..-
(•1·=· -!~...) 
t--.a. c--.-:::---.. !-'-•=· ....._,:('") 

·=•1!--"­
t •J fT1 c--. 

::tt ... 
::"' (. .. 1 

C.•l 

·=· ·=· 

PLEASE TAKE NOTICE that upon the annexed Verified Petition of Bryan Ball, dated 

the 1 ih of April, 2012, together with all attachments and exhibits thereto, an application will be 

made before the Court at a special term to be held at the Erie County Courthouse located at 25 

Delaware Avenue, Buffalo, New York 14202, on the 22nd day of May, 2012 at 9:30 o'clock in 

the forenoon or as soon thereafter as counsel can be heard, for a Judgment and Order pursuant to 

CPLR Article 78 compelling the Respondents County of Erie, Mark Poloncarz, County 

Executive, John W. Greenan, Commissioner of Personnel, Erie County, and Joseph P. Dobies, 

Personnel Supervisor, Erie County Department of Social Services to comply with Civil Service 

Rules and Law; rescinding the actions taken, upon information and belief, on or about November 

19, 2010 to change Petitioner's civil service status as a Social Welfare Examiner from 





"Permanent" to "Temporary'' for the period May 10, 2010 through November 18, 2010; 

correcting Petitioner's seniority date to May 10, 2010; and granting the Petitioner such other and 

further relief as this Court may deem just and proper, including but not limited to costs and 

attorneys' fees. 

PLEASE TAKE FURTHER NOTICE that a Verified Answer and Supporting 

Affidavit(s) if any, are to be served at least five (5) days before the time at which the Verified 

Petition herein is noticed to be heard. 

Erie County is designated as the proper venue based upon the residency of the Petitioner 

and as the parties conduct their normal business relationships in that County. 

Dated: April17, 2012 
Buffalo, New York 

TO: Michael Siragusa, County Attorney 
Erie County Attorney's Office 
95 Franklin, 161

h Floor 
Buffalo, New York 14202 

The County of Erie and 
Mark Poloncarz, County Executive 
95 Franklin Street 
Buffalo, New York 14202 

LIPSITZ GREEN SCIME CAMBRIA LLP 
Attorneys for Petitioner 

By: :nlfl-~ )1~__/i~~ tl~z:t_ 
Diane M. Perri Roberts, Esq. 
42 Delaware Avenue, Suite 120 
Buffalo, New York 14202 
Telephone: 716-849-1333 ext. 465 

John W. Greenan, Commissioner of Personnel, Erie County 
95 Franklin Street 
Buffalo, New York 14202 

Joseph P. Dobies, Personnel Supervisor, Erie County 
95 Franklin Street 
Buffalo, New York 14202 

1431618vl 
48117.0176 





STATE OF NEW YORK 
SUPREME COURT : COUNTY OF ERIE 

BRYAN BALL 
204 West Tupper Street 
Buffalo, New York 14201 

Petitioner, 

For au Order aud Judgment Pursuant to Article 78 of the 
Civil Practice Law aud Rules 

Against 

THE COUNTY OF ERIE, MARK POLONCARZ, 
County Executive, JOHN W. GREENAN, 
Commissioner of Personnel, Erie County, JOSEPH P. 
DOBIES, Personnel Supervisor, Erie County 
Department of Social Services, 
95 Franklin Street 
Buffalo, New York 14202 

Respondents. 

VERIFIED PETITION 

Index No. _T- J_O \.).- oo 13 i I 

The Petitioner, Bryau Ball, by his attorneys Lipsitz Green Scime Cambria LLP, Diaue M. 

Perri Roberts, Esq., of Counsel, as aud for his Verified Petition alleges as follows: 

1. At all times hereinafter mentioned, the Petitioner resided at the above referenced 

address aud was au employee of the County of Erie, in the County of Erie, State ofNew York. 

2. At all times hereinafter mentioned, the Respondent County of Erie ("County'') 

was aud still is a municipal corporation, duly organized aud existing under aud by virtue of the 

laws of the State ofNew York audits charter, having its principal offices in the County of Erie 

and State of New York, aud the Respondent Mark Poloncarz is the duly elected County 





Executive for the County of Erie, ultimately responsible for all operational aspects of Erie 

County govermnent including personnel issues. 

3. At all times hereinafter mentioned, the Respondent Jolm W. Greenan ("Greenan") 

was and is the duly appointed Commissioner of Personnel for the County of Erie, and is 

responsible for all operational aspects of the Erie County Personnel Office, including, upon 

information and belief, issues arising out of or associated with the New York Civil Service Law. 

4. At all times hereinafter mentioned, the Respondent Joseph P. Dobies ("Dobies") 

was and is the duly appointed Personnel Supervisor for the County of Erie Department of Social 

Services, and is responsible for all personnel decisions and functions of the Erie County 

Department of Social Services, including, upon information and belief, either on his own or in 

conjunction with Greenan, issues arising out of or associated with the New York Civil Service 

Law. 

5. The Petitioner is currently a Social Welfare Examiner for the County. 

6. Petitioner started as a Regular Part Time ("RPT") Social Welfare Examiner (SWE) 

on May l 0, 2010, with a civil service status of contingent- permanent, subject to a probationary 

period of 12 to 52 weeks (See Exhibit A). 

7. On October 22, 2010, Petitioner was advised in writing that his RPT -SWE status 

was change.d from contingent- permanent to permanent as of October 11, 2010, with probation 

continuing as per the appointment letter. (See Exhibit B). 

8. On November 5, 2010, Petitioner was advised that he would complete the "Step 0," 

twenty-six weeks of service on November 10, 2010, and his pay would go to Step 1. (See 

Exhibit C). 

1431699v1 
48117.0176 

2 





9. On March 24, 2011, Petitioner was advised that as of March 28, 2011, he would 

complete the SWE probatiomuy term. (See Exhibit D). 

10. Petitioner received no other communications from the County during the period 

May 10, 2010 to March 28, 2011 concerning his civil service status. 

11. On December 22, 2011, Petitioner was notified he would be laid-off, displaced by a 

more senior worker. The lay-off was to be effective December 30, 2011. 

12. During the course of grieving the later-rescinded layoff, the County on January 12, 

2012, for the first time, and contrary to the documents it previously sent to Petitioner, indicated 

that because Petitioner had not submitted transcripts when hired, the County considered the 

period from May 10, 2010 to November 18, 2010 to be a "temporary appointment" and classified 

Petitioner as permanent probationary starting only as of November 18, 2010. (See Exhibit E). 

13. The County's actions, which upon information and belief occurred on or about 

November 19, 2010, to retroactively change Petitioner's civil service status, were unknown to 

Petitioner or his union, CSEA, until the County responded in mid-January 2012 to the grievance 

filed by Petitioner concerning the then-planned lay-off. That was the frrst time the County in any 

way communicated to Petitioner that the County had retroactively changed his status to 

"temporary'' and pushed forward his seniority date by over six months. 

14. The County's actions were wrong in part because Petitioner's appointment was not 

a temporary appointment and in any event, would not have qualified as a "temporary'' 

appointment under Civil Service Law §64.1. The appointment was frrst made on a contingent-

permanent basis, then changed to permanent, according to the two letters sent out by Personnel. 

(Exhibits A and B). 

1431699v1 
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15. There also was no indication that the May 2010 appointment was because of a 

leave of absence of the permanent incumbent, which is a sign that the appointment was 

temporary, or because the position was expected to continue for not more than six months; those 

bases are the permitted, statutory grounds for a "temporary'' appointment. 

16. The County appointed Petitioner as contingent-permanent as of May 10, 2010, then 

changed that status to permanent as of October 11, 2010. Upon information and belief, on or 

about November 19, 2010, the County, unilaterally and without notice to Petitioner, took away 

both the prior contingent-permanent and permanent statuses, and attempted to retroactively make 

the appointment "temporary." 

17. Never did the County advise Petitioner his status was changed to "temporary'' 

status, a status which, for this Petitioner, would not even comport with Civil Service Law §64.1. 

18. Upon information and belief, the Respondents' actions on or about November 19, 

2010 i.;1. improperly and illegally stripping Petitioner's permanent status in the SWE position, 

were without legal foundation or basis, and were done without any due process to Petitioner. 

19. Under Civil Service Law §80, seniority is based upon continuous service, which 

this Petitioner has back to May 10, 2010. 

20. Because of the improper and illegal actions by Respondents, Petitioner's seniority 

date as currently reflected on the County's personnel records, is more than six ( 6) months less 

then it should be. In the event of future lay-offs, that incorrect seniority date could lead to an 

improper lay-off of Petitioner, among other possible consequences such as potential vesting date 

in the New York State retirement system. 

143!699vl 
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21. Further, the Erie County "Rules for the Classified Civil Service", issued by 

Respondent Greenan and approved by the New York State Civil Service Commission (9/28/08 

version, relevant sections attached as Exhibit F), specify at Rule XV (4)(a)(4) that seniority in a 

title goes by the date of contingent appointment after the appointment matures into a permanent 

one. The appointment letters issued by the County Personnel Office verify that Petitioner's 

appointment went from being contingent-permanent to permanent (see Exhibits A and B). 

Therefore, Petitioner's seniority date should, under Respondents' own rules, be the May 10, 

2010 date of his contingent-permanent appointment. 

22. Regardless of how this situation is assessed, the Respondents' improperly and 

illegally ignored and failed to follow the New York, as well as the County, Civil Service Laws 

and Rules, by stripping Petitioner of over six months of seniority he accrued through his 

contingent-permanent appointment, which then matured into a permanent appointment, without 

giving him any notice or gnn1ting him a.1y due process. 

WHEREFORE, Petitioner prays that this Court will enter a Judgment and Order pursuant 

to Article 78 of the Civil Practice Law and Rules: (a) compelling the Respondents County of 

Erie, Greenan and Dobies to comply with New York Civil Service Law and the Erie County 

Civil Service Rules; (b) returning/restoring Petitioner's seniority date to May 10, 2010; (c) 

restoring all salary, retirement, sick leave, vacation leave and any other differentials to Petitioner 

which were, or may have been, adversely calculated, negated, removed or otherwise affected by 

143!699v! 
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the Respondents' actions; and (d) granting Petitioner such other and further relief as this Court 

may deem just and proper, including but not limited to costs and attorneys' fees. 

Dated: April17, 2012 
Buffalo, New York 

TO: Michael Siragusa, County Attorney 
Erie County Attorney's Office 
95 Franklin, 16'h Floor 
Buffalo, New York 14202 

The County of Erie and 
Mark Poloncarz, County Executive 
95 Franklin Street 
Buffalo, New York 14202 

;:-~ 
p /JP 
~._--V. 

(/ BRYAN BALL 

LIPSITZ GREEN SCIME CAMBRIA LLP 
Attorneys for Petitioner 

~- .... fA /). ' p fJ .,./,.. 
By: LJl.ilbu J ~./tC)A;~ H V/-tA--'1,)..---

Diane M. Perri Roberts, Esq. 
42 Delaware Avenue, Suite 120 
Buffalo, New York 14202 
Telephone: 716-849-1333 ext. 465 

John W. Greenan, Commissioner of Personnel, Erie County 
95 Franklin Street 
Buffalo, New York 14202 

Joseph P. Dobies, Personnel Supervisor, Erie County 
95 Franklin Street 
Buffalo, New York 14202 

143!699v1 
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STATE OF NEW YORK ) 
)SS: 

COUNTY OF ERIE ) 

VERIFICATION 

Bryan Ball, being duly sworn, deposes and says that he is the Petitioner in the within 
action and that he has read the foregoing Verified Petition and knows the contents thereof, that 
the same is true to Deponent's knowledge, except as to matters therein stated to be alleged on 
information and belief and as to those matters Deponent believes them to be true. 

Subscribed and sworn to before me 
this 17th day of April, 2012 

P~(k~ 
Notary Public Zi 

PAMElA f-.. 1. STEGER 
Notary Public, State of New York 

Qualified in Erie County ; ,j 
Commission Expires Nov. 13, 20J::t 

!43!699vl 
48117.0176 
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From: 01/24/2012 15:49 ~)18 P.002/010 

COUNTY OF ERIE 

May 6, 2010 

Mr. Bryan G Ball 
204 W. Tupper Street 
Buffalo, NY 14201 

Dear Mr. Ball: 

CHRIS COLLINS 
CoU><rY EJ<eC!.lTIV!l 

I am pleased to inform you that as a result of your certification from a Civil Service· list of 
eligibles; you will be appointed to a contingent permanent Social Welfare E=iner-RPT 
position effective May 10, 2010, at an hollilY rare of$13.703. 

In compliance with Appendix F of the Rules for the Classified Civil Service of the County of 
Erie, this appointment is subject to a probationary period of twelve to fifty-two weeks. 

I would like to take this opportunity to welcome you to the Department of Social Services, and 
wish you success in your new position. · 

Very truly yotlr!l, 

-----
oseph l'. Dobies, Personnel Supervisor 

Erie County Dept. of Social Services 

JPD/dml 

cc: F. DeCarlo 
S.Hughes 
~Kumor, CSEA 

1/.l'erso:nnel 

l!Anl BOILD!NO. 95l'RAM:L!N !l'rl\J\!E'l'. BUI'PI'LO, N.Y. ·1420Z· (716) 8SB-GOOO. """""""'"-GO¥ 

(fJ 





From: 0112412012 15:48 #018 P.004/0l0 

November5,2010 

Mr. Bryan Ball 
204 W. Tupper Street 
Buffalo, NY 14201 

Dear Mr. Ball: 

COUNTY OF ERIE 

CHRIS COLLINS 
COt!Nn' EltJ'!CllTIV"a 

This is to lDform you t."fw.t effective November l 0, 2010 you completed the twenty-six 
weeks of service in step 0 (probationary step). Therefore, your hourly salary will be 
increased to $14.576 which is step one. 

Very, truly yours, 

OSEPH P. DOBIES, Personnel Su:perviaor 
Erie Collll1y Oept. of Social Services 

JPD6ak 

cc: Personn.el 

@ 





From: 01/24/2012 15:50 RUl~ P.UUb/UJU 

March 24, 2011 

Mr. Bcyan.Ball 
204 West Tupper Street 
Buffalo, NY 14201 

Dear Mr. Ball: 

COUNTY OF ER1E 
CHRIS COLLINS 
COUNTY~CUTTVB 

I run pleased to infoxm you t-hat effective March 28, 2011 you have sati.sfacto:rily completed the 
probationary term for a Social Welfare Exmniner as outlli!ed in your appointment letter. 

Very truly yours, 

JOSEPH l'. DOBIES, Personnel Superviilor 
Erie County Dept. of Social Setvices 

JPD/jruc 

cc: F. DeCatlo 
S. Hughes 
P.Milton 
Personnel 

RAnt ll!J11J>ING. 9S l'P..INitUN 8I!U!l!T- llUl'l'.U.O, N.Y.•14W2- (711i) B51HOOO -W'<l"".ERJE.ao>' 
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The Civil Servlci3 Employees Association, Inc. 
J..'f£!!1 1000. 4merfc:ap F!td~t'"'dqrt 2f Slott Cgunw and MunldPAI Emnlol<!K!t!, A,:~(Q 

Grievance Number: 

Erie Unit -Local # 815 CSEA 
Grievance Form 

Detail$ o(Griev/lfl.ce (btcluding artide rmd section of contract violat£dl: 

County fg In violation of Collective Bargaining Agreement. lllryan Ball received notice on December 
22, 2011 that he was displaced by a mor-e aenlo:r employee. Notice wa$ late~ rescl.nded but Bryan's 
seniority date was glven as NovembeJ<' l!l, 2010. Bryan received ~ol:iee cin M:ay 6, 2010 th.l!lt he was 
bked by Erie County on May 10, 20l0 as a coJitingent permanen~ SocllJ!I. WelflllR'e Examl.ner. Bryan 
did lu fillet assume a position with ECDSS on May 10, 2010 smd has nuiliitam~ An un.lnterrupted 
period of lllcmal se.rvice. Per contr-~actura.! definition, Bryan's seniority sh!l~ld.' date from M'ny lO, 

~;;r4'·' ~.~;-.~. • .... 

2010. . .::~d.i~/:_. .-~~~~1%:.L;~:~\f:~;1~::?~\·. 
Remedy SoJUglit: Correct erro:r In B.rysn 's ~enlorliy,,:date to 5!1 0/1lf~~·€1ate. Make employee whole. 

·•'iii~~:~l~if.AJ~f::· 
CSEA R.epresentllti'lle: Kevin Ktll:!!rit<)·~,.,. · ; .. ;;:;·::t:·'··, ·~·~:";<; .1: .. :· 

' ··.'·1~\~ij:\•,"'. ·. , .. !,;. ~>.· ·:.i~-~-.=~-7:.:-:::/.~;:· :·· .. 
Employee s Name: Bryan Ball ::·'$f,:,r_,.·.,.,,,j:~··~\:.;'j: .. , :,;~~··.\·~i"' D111E> of Hh-e: 5/10/10 

''I"''•J"• ~•·I ... . •-""'' ·~''I "'•· I • 

Addres9: 204 West Tupper Sr:·,.Bu:ffiii.\5J)ijiX:4?,o-:f~it{· · .. -:·:.::?' Depmrtment; DSS 
.. ·r··c,>:. '''"'''f''·~···:.,, .. >:.-•. ? •. ,,.,<,., S S "'' b · .r·•···'• ,,~~~~ ·;p<::-·.1.1 ,..· •• ~ • ....:.r·,····:"l, ,··~• .. il'•:i· •• J."qUm er. 

,,.;:':~~' ~ J,,•,J::O~fL '• • ' ' t..'l'!_'o'".''•il" ''~ .•: ~.~ >.":: ' 
Phone (Work): ·' ;:"·;;,;,:~:·. ·-·· (Jioliie): 7lo/::54!-5557. Title: SWE 

I J ~.,:;:: .. ;;'·.:.·· ·.~~.r:F.~.~. .. 
Date: 1 }J ]j 2.~~·::.;·~·;· i, ... ,':r:(~::·~~.:-::' 

;··. :.}·~: ' ' ;.~~;~·~~: t~·,. :''' 
" ' ;~ I •, ' •' 

·. :;;.·.::;t:::.;f.i~i·::~:;t/i.~:; 

' v 

First Step (Departme~t ia'ead iii~pOilitlon): Issue can llll_t_luL_r_asJ>bre<La t thi" lev~L. 
Accordin~ ro CountY Personnel Gri-.yane did not haye trapecripts submitted 
~time of biriug on ~ay 10, 2010. ~renscripta were providgd on November 18,2010 

at vhich time Grievant was made permanent probationary starting •~niarity, 
From May 10 ,2Ql_Q _t_Q_)!_o_vemb er 18 ,201JL e:pp o:!.ntmO):l_t "-a a J;.em1lO.>:a~_ •... 

CountyRepresenratlve:~,_,~· ~ Dept. .)q:.J>&~ Date: 1/1 <'=fi z:... 
CSEA l;{epJresentative{ _L__ Dept. :Oate: -----

Second Step (County Labor Relations Committee Disposition): ------------

Thll"d Step ·Arbitr-ation Requested By: Date: ____ _ 

@ 





RULES 
for the 

CLASSIFIED CIVIL SERVICE 
of the 

COUNTY ofERIE 
and the 

TOWNS, VILLAGES, SPECIAL DISTRICTS 
and SCHOOL DISTRICTS 

Within the COUNTY 

Issued By: 
John W. Greenan 

COMMISSIONER of PERSONNEL 
COUNTY ofERIE 

As Amended and k_pproved By 
STATE CIVIL SERVICE COMMISSION 

To 
September 29, 2008 





RULEXIV-a 

TRAINEE APPOINTMENTS 

The Personnel Officer may require that pemmnent appointments to designated positions shall be 
conditioned upon !be satisfactory completion of a term of service as a trainee in a appropriate, lower, 
training title and, where required, the completion of specified academic courses. The period of such term 
of training service shall be prescribed by !be Personnel Officer. Upon !be satisfactory completion of such 
training term, and of specified academic courses if required, an appointee shall be entitled to full 
permanent status in !be position for which appointment was made. Any appointment hereunder shall be 
subject to such probatiomuy period as is prescribed in tbese Rules. Also, !11e employment of such person 
may be discontinued at the end of !be te1m of training service if his/her conduct, capacity or fitness is not 
satisfactmy, or at any time dming !be te1m of training service if (s)he fails to pursue or continue 
satisfactorily such academic courses as may be required. 

RULE XV 

EFFECT OF TEMPORARY OR PROVISIONAL OR CONTINGENT 
PERMANENT APPOINTMENT ON STATUS OF APPOINTEE 

I. Effect of temporary appointment on eligibility forpe1manent appointment. 

The acceptance by an eligible of a temporary appointment shall not affect his/her standing on the 
eligible list for a permanent appointment, nor shall !be period of temporary service be counted as part 
of the probationary service in !be event of subsequent permanent appointment. 

2. Provisional appointment of permanent employee. 

When a permanent competitive class employee is given a provisional appointment to another 
competitive class position in the same department or agency, !be position !bus vacated by him/her 
shall not be filled on otber !ban a temporary basis pending his/her reinstatement thereto upon faiiure 
of his/her provisional appointment to mature into pe1manent appointment. 

3. Successive provisional appointment 

(a) No provisional employee who has refused to take an examination held for permanent 
appointment shall be given anotber provisional appointment in !be same titled position. No 

··· · provisiOllal employee whofai!s·two·examinationsforpennanentappointmentshall·beeligiblefor 
provisional appointment in !be same title under !be same appointing authority. For the pmpose of 
this mle, a failure to appear for an appropriate examination shall constitute a refusal to take an 
appropriate examination. 

(b) The !e1m of provisional appointment shall end upon establishment of an appropriate eligible list 
for the position as prescribed in section sixty five of !be Civil Service Law or upon receipt of!l1e 
results of examination wherein no candidates passed !be appropriate examination. The 
provisional appointee may be autborized anotber provisional appointment at !be discretion of !be 
Personnel Officer of !be eligible list contains fewer than three eligibles from which to make a 
pennanent appointment to the position. 
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4. Contingent Permanent Appointments 

(a) A position left temporarily vacant by the leave of absence of the permanent incumbent may be 
filled, at the discretion of the appointing authority, by a contingent permanent appointment through 
the us·e of an open competitive or promotion eligible list. Any person appointed on a contingent 
permanent basis shall have all t he rights and benefits of a permanent competitive class employee, 
subject to tl1e following limitations: 

1. Probationary Period: All appointments under this mle shall be required to complete the 
probationary pe1iod for original appointment or promotion as prescribed in these rules. 

2. Retum of Incumbents: In the event of layoff or if the permanent incumbent returns from 
leave of absence, persons holding positions on a contingent permanent basis shall be 
displaced before any persons holding permanent status in the same title, regardless of total 
seniority. In the event that more than one position in the same title is held by persons having 
contingent permanent appointment, displacement among those persons shall be based on the 
inverse order of their contingent permanent appointments. 

3. Preferred List: Upon displacement, if the contingent permanent appointment was made 
from a promotion eligible list, he/she shall be restored to his/her permanent position and have 
his/her name placed on a preferred eligible list, for certification as a mandatory list only to the 
department or agency in which the contingent permanent appointment was made. If the 
contingent permanent appointee was appointed from an open-competitive eligible list and 
does not have a permanent position to return to, (s)he shall have his/her name placed on a 
preferred list for certification as a mandatory list in the civil division in which the contingent 
permanent appointment was made. 

4. Seniority: When a contingent permanent appointment matures into ape1,manent 
appointment, the date of pe1manent service shall be the date of the original contingent 
pem1anent appointment. 

5. Promotion: When a permanent competitive class employee accepts a contingent 
permanent appointment, the position vacated by such employee shall not be filled except on a 
temporary or contingent basis until the contingent pem1anent appointment matures into a 
permanent appointment. 

(b) All appointments under this rule shall be-canvassed as "permanent - contingent permanent". A 
copy of this mle must be included with the canvass letter. 

(c) Appointments to contingent pe1manent positions shall be made by selection of one of the top 
three candidates on an appropriate eligible list willing to accept contingent pe1manent appointment. 
There will be no recanvassing of the eligible list in the event the contingent pe1manent position 
becomes unencumbered. Acceptance of a contingent pe1manent appointment will remove the 
person's name from the eligible list for any future contingent permanent or permanent vacancies . 
within the department or agency in which the contingent permanent appointment was made. 

(d) If a permanent vacancy becomes available in tile same title in the department or agency in which 
a contingent permanent appointment has been made, the most senior contingent pe1manent appointee 
in that title shall immediately gain permanent competitive class status in tile class if the required 
probationary period, as prescribed in this rule, has been satisfactorily completed. 

12 
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MlC'IIAEL A. SIRAGUSA 

ERIE COUNTY A TIORNEY 

COUNTY OF ERIE 
MICHELLE M. PARKER 

FIRST ASSISTANT COUNTY ATfORNEY 

MARK C. POLONCARZ 

Mr. Robert M. Graber, Clerk 
Erie County Legislature 
92 Franklin Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

COUNTY EXECUTIVE 
JEREMY c. Toni 

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY AtTORNEY 

April 23, 2012 

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, 
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy 
of the following: 

FileName: 

Document Received: 

Name of Claimants: 

Claimant's attorney: 

II p ~~ g l.' 

Szewczyk, Elizabeth, a Minor, by 
Peckey, Michele, as p/n/g, and 
Szewczyk, as p/n/g, v. County of Erie 
and Town of Collins 

Notice of Claim 

Michele Peckey 
4831 Morgan Parkway 
Hamburg, New York 14075 

Dennis Szewczyk 
27 Matthew Lane 
Cheektowaga, New York 14225 

William D. Murphy, Esq. 
Maxwell Murphy, LLC 
1230 Delaware Avenue 
Buffalo, New York 14209 





Should you have any questions, please call. 

MMP/dld 

Enclosure 

cc: Michael A. Siragusa, Erie County Attorney 

21 Pt~gl:' 

Very truly yours, 

MICHAEL A. SIRAGUSA 
Erie County Attorney 

By: /JG~/?~t:-._ • 
Michelle M. Parker 
First Assistant County Attorney 
Direct Dial: (716) 858-2209 
Email: parkerm3@erie.gov. 
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I STATE OF NEW YORK 
SUPREME COURT : COUNTY OF ERIE 

In the Matter of the Claim of 
MICHELE PECKEY, Individually and as Parent and 
Natural Guardian of ELIZABETH T. SZEWCZVK, a 
Minor, and DENNIS SZEWCZYK, Individually 
and as Parent and Natural Guardian 
of ELIZABETH T. SZEWCZYK, a Minor, 

Claimants, 
vs. 

COUNTY OF ERIE and TOWN OF COLLINS, 

Respondents. 

'Ihis paper rece.Lve.·.i at 

Erie Coun~- Clerk's Office 
on the-~ fay o()fF 20\ ?_, 
~ at\V · r c;~ 8 ~.m. by ,(J,,V \fJ tp./IA f\ri'-V\ 

Deputy c1e.:lt 

NO'FICE Of CLAIM" ... 
1 

;·_ ' ~ i; \;1 t: /11'11' 

I [U;I APR 1 9 Z01Z~ ~ 

j ::: :.~JE ("<Y_,},\~T'/ 1 
L c:::P.'\~T\lErTr z~F L~\~<"1/ t 

--~·--~---~~-_:___:._.:_ __ __j 

TO: COUNTY OF ERIE 
92 Franklin Street 
Buffalo, New York 14202 

TOWN OF COLLINS 
14093 Mill Street, Box 420 
Collins, New York 14034 

PLEASE TAKE NOTICE, that in accordance with the requirements of New York 

General Municipal Law §50-e the Claimants, MICHELE PECKEY, Individually and as Parent 

and Natural Guardian of ELIZABETH T. SZEWCZYK, a Minor, and DENNIS SZEWCZYK, 

Individually and as Parent and Natural Guardian of ELIZABETH T. SZEWCZYK, a Minor, claim 

and demand the following against the Respondents, COUNTY OF ERIE and TOWN OF 

COLLINS: 

1. The names and post office addresses of the Claimants are: 

MICHELE PECKEY 
4831 Morgan Parkway 
Hamburg, New York 14075 

ELIZABETH T. SZEWCZYK 
4831 Morgan Parkway 
Hamburg, NewYork 14075 

_IVM_ 
MAxwELL MURPHY 

ATTORNH'S AT LAW 

DENNIS SZEWCZYK 
27 Matthew Lane 
Cheektowaga, New York 14225 

1230 DElAWARE AVENUE • BUFFALO, NY 14209 I 716.885.1300 I fax716.885.1301 (nor for smice) I WWWMAXWELLMURPHYlAWCOM -.. 
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The name and post office address of the Claimants' attorney is: 

WILLIAM D. MURPHY, ESQ. 
MAXWELL MURPHY, LLC 
1230 Delaware Avenue 
Buffalo, New York 14209 

2. MICHELE PECKEY and DENNIS SZEWCZVK are the parents and natural 

guardians of ELIZABETH T. SZEWCZYK, a minor. 

3. This claim is for personal injuries and economic loss sustained through the 

negligence and violations of the Respondents, COUNTY OF ERIE and TOWN OF COLLINS, 

their employees, agents and servants. 

4. The date, time and place where this claim arose are as follows: at approximately 

4:30 a.m. on January 28, 2012 on Versailles Plank Road at or near its intersection with Snow 

Road on the Cattaraugus Indian Reservation, County of Erie and State of New York. 

5. ELIZABETH T. SZEWCZYK was a passenger in a motor vehicle which was 

owned and being operated by Bradley V. Maloney when Mr. Maloney lost control of said 

vehicle and it left the road, went down an embankment some 50 feet down into a ravine, 

causing serious personal injuries to Infant Claimant, ELIZABETH T. SZEWCZYK. 

6. The accident took place at the above-mentioned location which the 

Respondents, COUNTY OF ERIE and TOWN OF COLLINS, knew to be dangerous, unsafe 

and defective but nonetheless failed in their individual duties to study, improve, change, alter, 

maintain or otherwise make safe. Through the negligence, carelessness, and statutory 

violations of the Respondents, COUNTY OF ERIE and TOWN OF COLLINS, in maintaining, 

designing, keeping and constructing the road referenced above, the motor vehicle accident 

occurred causing serious personal injuries to ELIZABETH T. SZEWCZYK. 

__lVl\/l_ 
MAXWELL MURPHY 

ATTORNEYS AT LAW 

1230 DEU..WARE AVENUE· BUFFALO. NY 14209 I 716.885.1300 I Jax716.885.1301 (not for mvice) I WWWMAXWELLMURPHYI.AW.COM 
~i! 





7. ELIZABETH T. SZEWCZYK was caused to suffer serious and permanent 

personal injuries, including but not limited to a traumatic brain injury, coma, dislocations and 

fractures in her left foot, pain and suffering and economic damages resulting from those 

injuries as a direct and proximate result of the aforesaid negligence and failures of the 

Respondents, COUNTY OF ERIE and TOWN OF COLLINS. 

8. Claimants MICHELE PECKEY and DENNIS SZEWCZYK have been caused to 

suffer damages, including but not limited to, economic damages for medical expenses and loss 

of wages as they were required to take time off from work to care for their daughter, mental 

anguish, out-of-pocket expenses and loss of society and companionship of their daughter as a 

direct and proximate result of the aforesaid negligence and failures of the Respondents, 

COUNTY OF ERIE and TOWN OF COLLINS. 

WHEREFORE, the Claimants, MICHELE PECKEY, Individually and as Parent and 

Natural Guardian of ELIZABETH T. SZEWCZYK, a Minor, and DENNIS SZEWCZVK, 

Individually and as Parent and Natural Guardian of ELIZABETH T. SZEWCZYK, a Minor, 

hereby claim and demand from Respondents, COUNTY OF ERIE and TOWN OF COLLINS, 

compensation for the damages sustained by reason of the wrongful, unlawful, negligent and 

careless acts and omissions of the Respondents, COUNTY OF ERIE §.nd...>TOWN OF 
·"" 

COLLINS, their agents, servants and employees. 

DATED: April __ , 2012 
Buffalo, New York 

RPHY, lf'SQ. 
MAXIJ'~'MURPHY, LLC 
On Behalf of Claimants- MICHELE PECKEY, Individually 
and as Parent & Natural Guardian of ELIZABETH T. 
SZEWCZYK and DENNIS SZEWCZYK, Individually and as 
Parent & Natural Guardian of ELIZABETH T. SZEWCZYK 
1230 Delaware Avenue 
Buffalo, New York 14209 

~00 
MAXWELL MI.JRl'HY 

ATTORNE'iS AT lAW 

1230 DELAWARE AVENUE • BUFFALO. NY 14209 I 716.885.1300 I fat716.885.1301 (notfo' ""'ke) I WWW.MAXWELLMURPHYLAWCOM 
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VERIFICATION 

MICHELE PECKEY, being duly sworn, deposes and says: 

I am the Claimant above named; I have read the foregoing Notice of Claim and know its 

contents; the same is true to my own knowledge, except as to those matters therein stated to 

be alleged on information and belief, and, as to those matters, I believe it to be true. 

JJNI'_Lt1 12Jdt_tt 
IVJIC-HELE PECKEY 0 

Subs/~e~J and sworn to before me 
this ;til-day of April 2012. 

____1VM__ 
MAXWELL MURPHY 

ATTOII.NEYS AT I AW 

1230 DElAWARE AVENUE· BUFFAlO. NY 14209 I 716.885.1300 I fax716.885.13011notforservire) I WWW.MAXWELLMURPHYI.AW.COM .-u 
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VERIFICATION 

DENNIS SZEWCZYK, being duly sworn, deposes and says: 

I am the Claimant above named; I have read the foregoing Notice of Claim and know its 

contents; the same is true to my own knowledge, except as to those matters therein stated to 

be alleged on information and belief, and, as to those matters, I believe it to be true. 

Subscribed and sworn to before me 
this /.3_ day of Apri12012. 

TTY J SMITH 
No. 01SM6023963 

~~ 
DENNIS 

Notary Public, State of New York 
Qualified in Erie County -

My Commission Expires May 3, 20--6 

_MVl_ 
MAXwELL MURPHY 

Al"TORN£Y5 AT tAW 

1230 DElAWARE AVENUE • BUFFALO, NY 14209 I 716.885.1300 I Jax716 885.1301 (norfocsavice) I WWW.MAXWELLMURPHYI.AW.COM -





MICIIAEL A. SiRAGl 'SA 

ERIE COUNTY ATrORNEY 

COUNTY OF ERIE MICHELLE M. PARKER 

FIRST ASSISTANT COUNTY ATrORNEY 

MARK C. POLONCARZ 
JEREMY c. T OTI-l COUNTY EXECUTIVE 

DEPA RTMENT OF L AW SECOND ASSISTANT COUNTY ATfORNEY 

Mr. Robert M. Graber, Clerk 
Erie County Legislature 
92 Franklin Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

April 26, 2012 

In compliance with the Resolution passed by the Erie County Legis lature on June 25, 1987, 
regarding notification of lawsu its and c la ims filed against the County of Erie, enclosed please f ind a copy 
of the following: 

File Name: 

Document Received: 

Name of Claimant: 

Cla imant's attorney: 

Anderson, Derrick v. RN Serena, Sheriff 
Timothy B. Howard, County Executive 
Chris Collins, RN Joe Wertman, and 
RN Duane 

Summons and Complaint 

Derrick Anderson 
ICN 149 
c/o Erie County Holding Center 
40 Delaware Avenue 
Buffalo, New York 14202 

ProSe 

Should you have any questions, please call. 

MMP/dld 
En c. 
cc: Michael A. Siragusa, Erie County Attorney 

Very truly yours, 

MICHAEL A. SIRAGUSA 
Erie County Attorney 

By: ~~ -P~t-_ 
Michelle Parker 

95 FRANI\I.IN STREET, ROOM 1634, B urrALO. NEW YORK 14202- PHONE: (716) 85l:l-2200- WWW.ERIE.GOV 





AO 440 (Rev. 12/09) Summons in a Civil Action 

UNITED STATES DISTRICT COURT 
for the 

Western District of New York 

j}£;];3;~£/l//JJ;t;JJ c!~ 

· •v l t:: 'l'"? hi"n v ,t;.t;;_ 

CCH[J AdGiifli~/,,f'\lt"t--. 

Plaintiff 

v. 

ilv, 5cf/;: vL 

) 
) 
) 
) 
) 
) 
) 

Civil Action No. /~ (' cl ~()8 t 
Defendant 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) 

L/() fJJmuar~ Av'G 
[;u/h!ID NY lidO·~ 

A lawsuit has been filed against you. 

.;:;:; 
i'?i 
V) 
-1 

znl 

~~ 
:c; 
Qt.:.• 
;;v :-:! 
X~~ 

-1 

0 
"Tl 

,..., 
~· 

= ~ -,· ....., ,. 
""0 

·~~ I 
(J1 .• ! ' 

~' ,...n 
•, ;:::"" 

""' .'' ,r, 
:X ~= c, 
9 ,"':) v· 
Cl j 
-.J ;:· 

Within 21 days after service of this summons on you (not counting the day you received it) -or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a){2) or (3)- you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff's attorney, 
whose name and address are: 

Derrick Anderson #149 
Erie County Holding Center 
40 Delaware A venue 
Buffalo, NY 14202 

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 

CLERK OF COURT 

AP~ 4 2012 '\ . j~ I 
">u•' II• ·~ ,, ,. I! 

/'• 

\K (.:rtrti!..~A.~. 
Date: 

Signature of Clerk or Deputy Clerk 
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Civil Action No. 

PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1)) 

This summons for (name of individual and title, if any) 

was received by me on (date) 

0 I personally served the summons on the individual at (place) 
-----------------------------

Date: 

-------------------------on (date) ; or 

0 I left the summons at the individual's residence or usual place of abode with (name) 
---·------·- ------

'a person of suitable age and discretion who resides there, -------------------------
on (date) , and mailed a copy to the individual's last known address; or 

0 I served the summons on (name of individual) , who is 

designated by law to accept service of process on behalf of (name of organization) 

on (date) 
------------------------------------- ------------
0 I returned the summons unexecuted because 

; or 

---------------------------------
0 Other (specify): 

My fees are$ for travel and $ for services, for a total of$ 0.00 --------

I declare under penalty of perjury that this information is true. 

Server's signature 

Printed name and title 

ServerS address 

;m 

Additional information regarding attempted service, etc: 
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County of Erie 

ANTHONY J. BILLITTIER IV, M.D., FACEP 
COMMtSSIONEA OF HEALTH 

CHRIS COLLINS 
COUNTY EXE(1JT1Ve: 

DEPARTMENT OF HEALTH 

Bruce R Mazzarella, Administrative Law Judge 
Office of Disability Adjudication and Review 
Key Center, Suite 200 
50 Fountain Plaza 
Buffalo, NY, 14202-2295 

Re: Derrick Andc1·son DOB': 6/29/66 

EDWIN HEIDELBERGER, M.D., Ph.D. 
CHIEF MEDICAL OFFICER 

May 2''d 20 ll 

This information is being forwarded to you at the request of Mr. Anderson. He is a 44 year old right 
hand dominate African-american who has a history of diabetes, smoking, and has had a large 
infarct in the left cerebellar hemisphere (201 0). He is currently being worked up for the finding of 
severe stenosis (narrowing) of the left vertebral artery. He complains of intermittent headaches, 
numbness, dizziness and unsteadyness. He is being maintained on glipizide, metformin, crestor, gabapentin, 
lisinopril and aspirin. Should you need any additional information, please contact the medical department 
at (716) 858-8090. 

Sincerely, 

~ 
Edwin Heidelberger, M.D, Ph.D. 
Chief Medical Officer 
Division of Public and Correctional Health. 

NYS License 190805 



Case 6:12-cv-06039-JWF Document 4 Filed 03/06/~age 19 of 46 

pop f;V/ co~1 

ANTHONY J. BILLITTIER IV. M.D., FACEP 
COHMlSSIOWfR OF HEALTH 

County of Erie 
CHRIS COLLINS 

ctliJNTV EXECimVE 

DEPARTMENT OF HEALTH 

Bruce R Mazzarella, Administrative La we Judge 
Office of Disability Adjudication and Review 
Key Center, Suite 200 
50 Fountain Plaza 
Buffalo, NY, !4202-2295 

Rc: Derrick Anderson DOB: 6/29/66 

Addendum to letter of 5/2/11: 

EDWIN HEIDELBERGER, M.D., Ph.D. 
CHU!F MEDICAL OFFICER 

May 13th 2011 

In addition to the previous diagnosis, Derrick also has a history of degenerative disc disease 

resulting in lower back pain with neuropathy. He is on neurontin for this with modest improvement. 

Sincerely, 

E<l4i• ~~,PhD 
Chiefi edical Officer 
Division of Public and Correctional Health. 

NYS License 190805 

EDWARD A RA lH COUNTY OFACE BUILDING, 95 FRANKUN STREET, BUFFALO, NEW YORK 14202 • www crte nov 
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DEPARTMENT OF MENTAL HCALTH 
PHILIP R ENDRESS, LCSW, ACS\-'.1 

COMMISSIONER 

County of Erie 
CHRIS COLLINS 

COUNTY EXECUTIVE 

March 29, 2011 

Bruce R. Mazzarella, Administrative Law Judge 
Office or Disability Adjudication and Review 
Key Center, Suite 200 
50 Fountain Plaza 
Buffalo, NY 14202-2295 

FOR~NSIC MENTAL HEALTH SERVICE 
MICHAEL RANNEY. MS. CRC 

DIRECTOR OF INTENSIVE:. ADULT M H SERVICES 

RE: 
DOB: 

101-56-4801/ DERRICK MARCELL ANDERSON 
6/29/66 

Dear Judge Mazzarella. 

This information is being forwarded to you at the request of Mr. Anderson. The Forensic Mental 
Health Service of the Ene County De::>arlment of Mental Health has known Mr Anderson since 1985, 
with our most recc,;1t contact being do.~ring this incarceration at the Erie County Holding Center. He 
has been fottoweci consistently during i;:s Jnc:arceraltons in. the factlity over the years, and our most 
recent contact began on l~ovember 1i.l'". 2010 . In !he past, he was treated for Schizophrenia and 
reports this diagnosts 1s by history. We do have a record of past treatment for this with ant:psychotic 
medications; however more recently, based on prison treatment as welt as outpatient mental health 
care, his more current diagnoses being that of Major Depressive Disorder and Polysubstance Abuse. 
H1s current medication is: Remeron 30 mg at bedtime He presents in a stable manner and has 
been cooperalive throughout h1s JncarceratJon. 

If you require further mformat1on regarding this individual, please feel free to our office at 858-8095. 

Respectfully submitted. 

~~~ ).1~ cJI'lf), (if; J( 
Mtchael R. Ranney, MS. CRC. LMHC 
Dtrector of Intensive Adult Mental Health Services 

MRR.kmd 

CHIMINAL COURT CLINIC 
1 :?0 \rVEST EAGLE STREET 

OurFAlO NEW YORK 1420:? 
PHONE (71&) S~B-8095 FAX (7tf.)l\5-S ~!1GS 

; 

~· 
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Revised 05/01 WDNY UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

FORM TO BE USED IN FILING A COMPLAINT 
UNDER THE CIVIL RIGHTS ACT, 42 U.S.C. § 1983 

~£Z,1~~N,1'A/U 
!. CAPTION OF ACTION 

A. Full Name And Prisoner Number of Plaintiff: NOTE: If more than one plaintifffiles this action and seeks in forma 

pauperis status, each plaintiff must submit an in/anna pauperis application and a signed Authorization or the only plaintiff to be 
considered will be the plaintiff who filed an application and Authorization. 

~~~iX ~N J:r\15~ I.t J\\\ \ '\C\ 
~ 

2·----------------------------------------------------------------
-VS-

B. Full Name(s) ofDefendant(s) NOTE: PursuanttoFed.R.Civ.P. 1 O(a), the namesofal/parties must appear in the caption. 
The court may not consider a claim against anyone not identified in this section as a defendant. If you have more than six defendants, 
you may contin!:_e this section on another sheet of paper if you indicate bel~* tba~O.~ have do'!!. so\_ 

1 
l. S\1~\'s:\h.UJ., t 4. l'JW. h iY"x "i\/1, 'i\\\J,\,\\1 
2. ~:S·ro~s\ \ \\1\~·-\ 3 ·· \\ 11\tJw ~ s . ..LS\~--"\\\._.,\J-b..,.,u=w=''-"~~------
d 10-.hl\." L-L-s: ( "\\"1~ OM\"l Vu\\,hl) 

I 

6. __________________________ _ 

2. STAIEMENT OF J!JRISDJCTION 

This is a civil action seeking relief and/or damages to defend and protect the rights guaranteed by the Constitution of the 
United States. This action is brought pursuant to 42 U.S.C. § 1983. The Court has jurisdiction over fue action pussuant to 
28 U.S.C. §§ !331, 1343(3) and (4), and 2201. 

3. PARTIES TO THIS ACTION 

PLAINTIFF'S INFORMATION NOTE: To list additional plaintiffs, use this format on another sheet of paper. 

Name and Prisoner Number of Plaintiff;:_----------------------------­

Present Place of Confinement & Address::_-----------------------------

Name and Prisoner Number ofPlaintiff: _____________________________ _ 
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Present Place of Confinement & Address:. ______________________________ _ 

DEFEl'U)ANf'S INFQRJ\1ATION NOTE: To provide information about more defendants than there is room for here, use this 
format on another sheet of paper. 

Name of Defendant: _________________________________ _ 

(If applicable) Official Position of Defendant:. ___________________________ _ 

(If applicable) Defendant is Sued in Individual and/or Official Capacity 

AddressofDerendant:~------------------------------------------

NameofDcrendant:, ________________________________________________ _ 

(If applicable) Official Position of Defendant:~----------------------------

(If applicable) Defendant is Sued in Individual and/or Official Capacity 
AddressofDerendant:: ____________________________________________________ __ 

NameofDefundant:: ________________________________________ _ 

(If applicable) Official Position ofDefendant:~-----------------------------------------

(If applicable) Defendant is Sued in Individual and/or Official Capacity 

Address of Defendant: __________________________________ _ 

4. PREVIOUS LAWSUITS IN STATE AND FEDERAL CQURT 

A. Have you begun any other lawsuits in state or federal court dealing with the same facts involved In this action? 
Yc:s___ No __ _ 

If Yes. complete the next section. N01E: If you have brought more than one lawsuit dealing with the same facts as this 
action, use this format to describe the other action(s) on another sheet of paper. 
1. Name(s) of the partfes to this other lawsuit: 

Plaintiff(s)~~~~-~~~~od 1"£ A~~~ 
D~rendantc:Ji ~\""~Jj,.. \\\\ 10~~ =;:-11~'-' 1\\\\ ill~>~\:.\ Dvw\:> (;0\\\'l-.Dl 
5\'\t_\1\~t \1\.f\<:A\",\ \\ , 'iA ~h,1 & • 

I 

2 



:J-o. 

2. 

3. 

4. 

5. 

6. 
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Court (if federal court, name the district; if state court, name the county)[)~\.\'\\. ( J0u \\\ 
u w:, t J0u\Ji--\ · 
Docket or Index Number::_.'":!!.!.l._-I.L-~»~.)"'. '-'=-~---.,-----,---,,------------­
Name of Judge to whom case was assigue,P.,\G\1• 0)\~\ y\., y\,><_ ( :J • ~00\~.) 
The approximate date the action was filed~::x.:l::li':X:.;Ui.m.u.A..eWL.J,\-'\ \4\ .Jtk:l,;>l\.~\L-____________ _ 

What was the disposition of the case? 

Is it still pending? Yes__ No __ 

If not, give the approximate date it was resolved .. _________________ _ 

Disposition (check the statements which apply): 

__ Dismissed (check the box which indicates why it was dismissed): 

By court sua sponte as frivolous, malicious or for failing to state a claim 
upon which relief can be guanted; 

By court for failure to exhaust administrative remedies; 

L By court for failure to prosecute, pay filing fee or otherwise respond to a court 
order; 

By court due to your voluntary withdr.!wal of claim; 

Judgment upon motion or after trial entered for 

plaintiff 

_j_ defendant. 

B. Have you begun any other lawsuits in federal court which relate to your imprisonment? 

Yes __ NoV 

If Yes. complete the next section. NO'IE: If you have brought more than one other lawsuit dealing with your imprisonment, 
use this same format to describe the other action(s) on another sheet of paper. 

L Name(s) of the parties to this other lawsuit: 

Plaintiff(s):. ___________________________ _ 

Defendant(s):. ____________________________ _ 

2. District Court: __________________________________ _ 

3. DocketNurnber:. _________________________________ _ 

4. Name of District or Magistrate Judge to whom case was assigned:~------------------

3 
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5. The approximate date the action was filed:. __________________________ _ 

6. What was the disposition of the case? 

Is it still pending? Yes __ No __ 

If not, give the approximate date it was resolved. __________________ _ 

Disposition (check the statements which apply): 

Dismissed (check the box which indicates why it was dismissed): 

~ 

By court sua sponte as frivolous, malicious or for failing to state a claim 
upon which relief can be granted; 

By court for failure to exhaust administrative remedies; 

By court for failure to prosecute, pay filing fee or otherwise respond to a court 
order; 

By court due to your voluntary withdrawal of claim; 

__ Judgment upon motion or after trial entered for 

-- plaintiff 

JL defendant. 

5. STATEMENT OF CLAIM: 

For your information, the following is a list of some of the most frequently raised grounds for relief in proceedings uoder 42 

U.S.C. § 1983. (This list does not include!!!! possible claims.) 

• Religion • Access to the Courts • Search· & Sei?:ure 

• Free Speech • False Arrest • Malicious Prosecution 
• Due Process 
• Equal Protection 

• Excessive Force 
• Failure to Protect 

iaJ of Medical Treatment-, 
• Right to Couosel .-

Please note that it is not enough to just list the grouod(s) for your action. You must include a statement of the facts which 
you believe support each of your claims. Ia other words, tell the story of what happened to you but do not use legal jargon. 

Fed.R.Civ.P. 8(a) states that a pleading must contain "a short and plain statement of the claim showing that the pleader is 
entitled to relief." "The function of pleadings uoder the Federal Rules is to give fair notice of the claim asserted. Fair notice 

is that which will enable the adverse party to answer and prepare for trial, allow the application of res judicata, and identify 
the nature of the case so it may be assigned the proper form of trial." Sjmrnons v. Abruzzo. 49 F.3d 83, 86 (2d Cir. 1995). 

Fed.R.Civ.P. lO(b) states that "[a)ll averments of clainJ ... shall be made in numbered paragraphs, the contents of each of 
which shall be limited as far a practicable to a single set of circumstances." 

4 
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Exhaustion of Administrative Remedies 

Note that according to 42 U.S.C. § 1997e(a), "[n]o action shall be brought with respect to prison conditions under section 
1983 of this title, or any other Federal Jaw, by a prisoner confined in any jail, prison, or other correctional facility until such 
administrative remedies as are available are exhausted.., 

You must provide information about the extent of your efforts to grieve, appeal, or otherwise exhaust your administrative 
remedies, and you must attach copies: of any decisions or other documents which indicate that you have exhausted your 
remedies for each claim you assert in this action. 

A. FIRST CLAlM: On (date of the incident)------------------------' 

defendant (give the name and position held of each defendant involved in this incident)------------

d:id the following to me (briefly state what each defendant named above did): -----------------

The constitutional basis for this claim under 42 U.S.C. § 1983 is: 

Th:_;eliefl am seeking for Ibis claim is (briefly state the relief sought):-7"'£1 i/o f[/fZr/ /FJJ--/; ;.,/../ 
--f. )cJc), QO<l, / 

; J 

Exhaustion or Your Administrative Remedies for this Claim: 

Did you grieve or appeal this claim? K_ Yes No If yes, what was the result? r;r;fV/.I..:(j-;:::_ 
CJvJ.J.ArdJ __ ~ - '' 
Did you appeal that decision? t-/' Yes __ No If yes, what was the result? CJJ--;FV~P 
CJrufi_L = 

,/ 
Attach copies of any documents that indicate that you have exhausted this claim. 

5 
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If you did not exhaust your administrative remedies, state why you did not do so: 

A. SECONP CLAIM: On (date of the incident) _______________________ _ 

defendant (give the name and Position held of each defendant involved in this incident) _____ .c__ _____ _ 

did the following to me (briefly state what each defendant named above did): -----------------

The constitutional basis for this claim under 42 U.S.C. § 1983 is: ---------------------

"!lie. relief! am seeking for this claim is (briefly state the reliefsoughtY.:;Z' ... ~ /Vc) .t:(/£",-cY /t:-:::;J- 77/11(,/ 
0Jo?;ooor 

Exhaustion of Your Administrative Remedies for this Claim; 

Did you grieve or appeal tills claim? V Yes ___ No If yes, what was the result~~V;{.L-G.? 
r..J>'Avrr--c:(, 

a &_'"' -
If yes, what was the result?c.'.L./.:..•/';.:..7.!:F~v!</l.W~y:::.-~=-------

\..:::7 ----- ---· ----

Did you appeal that decision? ~Yes No 
. 0/1 /t!.dF c./. -- --
,_; ' 

Attach copies of any documents that indicate that you have exhausted this claim. 

If you did not exhaust your administrative remedies, state why you did not do so: ----------------

If you have additional claims, use the above format and set them out on additional sheets of paper. 

6 
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6. RELlEF SOUGHT 

-r-1; r Summarize the reliefreyye~ted by !JjU}J; each statement of claim above. 

-r-,v ,{/ o Ev f,v/ I .R.£5 7/;;A-<./ '/!'<.._5 oo1 e>oo • 

Do you want a jwy trial? Y~--
I declare under penaltY, of perjury that the foregoing is true and correct. 

Executed on ,? (/ Y /{h 
(date) 

Signature(s) ofPiaintifl(s) 

7 
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ERIE COUNTY SHERIFF'S OFFICE 

(f) 
MEMORANDUM 

TO: ChiefT. Diina~· 
FROM: Sgt. M. DiJose~~ 
DATE: 2120111 

RE: liM Derrick Anderson 

Sir, on 2/19/111 did receive a grievance from 1/M Anderson, Derrick concerning 
him not receiving his PM medication on 2/17/11. I did speak with inmate Anderson 
and attempted to resolve .his issue. 

I immediately contact medical and did speak with RN Perez about his 
medication not being received. RN Perez did state to me that agency RN "Serena" 
did log. !n-i.r;~mate Andersons medical chart that she dispensed his medication to , 
him on.2/17/11. · · . ' 

I did check the C-Seg. log book and noted that RN Serena did not sig·n the log 
book and no medication pass was logged. I then questioned the Deputy that was 
working that shift DeputY L. Stevens stated to me that, RN Serena was passing 
meds on C.Constant Observation and did not pass meds on C-Seg. Deputy 
Stevens stated to me that she even questioned RN Serena about Meds for C-Seg 
and RN Serena stated I have no meds for back there. 

I did Include copies of the Log book from the shift and a statement from 
Deputy L. Stevens 
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. -F2S-80 1011 

ERIE COUNTY SHERIFF'S OFFICE 

m ~- 'bk \nz:eph DATE 0\ \ \g \ I I 
suruecr Cbflvi 16 .Sej 

FROM De~. L &ttms 

On Ol-\ n\ \ t -\his ~~~v~ VJZl.6 o...s~i~wd. to wvYK Qha.vJ,·e.. &8 . 
0,.-t tlppnnir:nut.tl~ ~lr0. rl~A-16~ su.u1o-. l)JZI.~ pasz;in3 mecJ.icLhOYl 
on C-h!lr-w Q,O'Yls-lant- lDoJd1. l11is D-ep~ tA6 ked- n UJvSZ_ 

SiY~ID.... if $1-v hlA.tl Wl.ettiwJ-)(Jy) f-ay C,hov~ri\~SP~} f\u.;ht_ 
StY.ekliA Yt-~clu.l I' 11o''. -n1\~ t>tp~ -fhtn .sh.LW ''0-ve.. [jlM... 

~Yt- 0!DV\_ &lon:.t- h!11.[(.. YY1-ediCfl.:hOYl .fuv- CJ1tl,VW 'Se._0 ': n~ 
~Vn.O--- (.t-<2fv-nd.id '' 1 do no+- httvt n'1-eeb fDY k?o..Jz ~-" 
t-ncl ot V.epoy+. 

.. _ f!8-t.lWA V?-} 3%-
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~ 
New York State Commission of Correction 

"* Grievance Form ~ Part II 
Facility: Erie County Holding Center Grievance#: llG-017 

N arne oflnmate ft1.f1c?$!Jr.} > 'A,"Q..Q;tL -# /'¥1 Date Part I was received: 3/2/2011 
------

Decision of the Grievance Coordinator: Number of Additionai·Sheets Attached ( Ye~ 

(Including Epecijicfacts and reasons underlying the decision) 

Grievance sustained, actron requested granted in part. Per our verbal discussion ear11er this morning, your medical 
concems were addressed to your satisfaction. Health Department Administration have been forwarded all information 
pertaining to this incident. Please note, I have Included the two subsequent grievances you filed, as they were concerning 
the same issue. Please contact me Immediately if there are any further issues. 

Signature of Grievance Coordinator ~ . ;J-~ 
Chfe omas Ollna 

( ) l_!!.avc read the above decision of the Grievance Coodinator 
~agree to accept the decision 

Date: 3/3h 
I I 

Datc)'/J'l/ ( ) I wish to appeal to the Chi~dministrative Officer 

Grievant Signatur~U:c:l~.d;:/.4'..-z/ ~~6 Date: 3/,Y// 

Decision of the Chief Administrative Officer Number of Additional Sheets Attached ( ) 

(including specific facts and reasons underlying the decision) 

""'"~.;; __ . ·~ 

Signature of the Chief Administrative Officer: Date: ____ _ 

PURSUANT TO Sl<:CTION 7032.5(A), ANY GRIEVANT MAY APPEAL ANY GRIEVANCE DENIED BY THE FACILITY 
ADMINISTRATOR, IN WHOLE OR IN PART, TO THE STATE COMMISSION OF CORRECTION. 

( ) I have read the above dedsloD of the Chlef Administrative Officer 
( ) I agree lo accept !he decision 
( ) I wlsb to appeal to tbe Citizen's Polley and Complaint Review Council 

GrlevaDI Signature:. _______________ _ 

Submlssloo to the Citizen's Policy and Complaint Review Council 

Date:. ____ _ 

I HAVE ISSUED THE GRIEVANT A RECEIPT INDICATING THE DATE THE APPEAL HAS BEEN SUllMITTED TO 
THE CITIZEN'S POLICY AND COMPLAINT REVIEW COUNCIL. I HAVE ENCLOSED WITH TillS GRIEVANCE, 
THE INVESTIGATION REPORT AND ALL OTHER PERTINENT DOCUMENTS. 

Signature of !he Grievaoce Coordinator: Date: _____ _ 
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Inmate Grievance Form I Grievance# 

G-
""Facility:_ ERIE COUNTY HOLDING CENTER 

Name oflnmate:'D £-W~C )L ~~r\f\(50\\/ ICN# ~ 
Brief Description of the Grievance (Completed bv the grlevaJtt): Number of Additional Sheets Attached 

Action requested by the grievant (Completed by the grievant): Number of Additional Sheets Attached ( ) 

,J ;,.,;, / 

Gliff 
r~c: J..#l< 

' --=- .=. .J . .:C, DatelfimeReceived: ,)(f7(,, 11/o ;{-"\ 

Summ•IJ' of facility stafT attempts to resolve NuiJlber of Additional Sheets Attached ( ) 
(Attach rc!/evant docunumiallon) 
r--._ ---------'---- ,....... 

·~("" \)\]0\~Crltr \rv\ 9&Y)Jf1Sh CJ..,t\t\(} l~oC'cYd 
-~-- - .. ,, ---;-......------- ~ 

8P ---=" '" ll ~a ~ -.. \ 1 .,o,· 
r u t 1- t I. \Lj ) \S)C(?f\~ .:::> \ C iJfVI 

~C.\6.;'6.>2 s--5\ \ \i-::J\ t~§: '\\ \"\\.1). ,r-w-~ 
/I 1- / . -;-{ --"" ~" o - 4_ . _ J _ ,, . , 1 _ c. /'i'C'"C ...::·<: t;._l, / .f.r'1..:";./-<-------r .- 1 __.._ -~rt<-..__ .P ... _.. ;::--,.._. ~-~.1 ,) t'.' ~"-C.;.> /-< r-· 

rJ r: :: (.&_ --~~.p, ~~s:!- c ';" .; -'-" ·- -.P~ • 

~ : ;:=: /Officer/ pervisor SignhtUit}fu uJbjJOf\1 Sb:t&(, f[ V] 

~ I~ ' at accept this resolution and wish to ,file a formal grieva:c~ 

SignatureofiNMATE: ~ Dat.,..Zj/q-« Tim.,?'. :Jo /Jl:/ 
Forwarded to Grievance Coordinator ? ~fi /( o,.: c.; r-
Officer/Supervisor Signature: ---------------- Date: Time: ___ _ 

Received by Grievant Coordinator 

Signature of Grievance Coordinator: Date: Time: ___ _ 
(Grievance must be forwarded to Grievance Coordinator within 24 hrs of submission) 

JMD-D5 
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''e..<> lJ..J,.>so\~"-lr. ,::z;;sL. · ~ 
-' ,- ,--case 6: -cv.:crob39-JWF _Document.4 Filed 03/06/1{ Page 35 of46Lg¥'-11J' 
\'{"'Q(jt\.c__o_Q__ Inmate Gnevance Form I Grievance# I 
3-t-11 \\ 

'"Facility:_ ERIE COUNTY HOLDING CENTER ) ., \ \ 
I I G- 0 l I -- ---

Name ofinmat.:Dt:w'\v\ ~\{ c,~\:{ ~() 1\] ICN # \ Ycl ----'----- H/U # L ~-:9 ~6 
'-· 

Brief Description of the Grievance (Comoleted bv the grievant/: Number of Additional Sheets Attached ( ) 

Number of Additional Sheets Attached ( ) to•( \\ful/SF' 

.. 

n;; J t:"l-nJ5 
.)..,1\fj' 

~a\ 

">-

<.<=~<(" vvv· mw- '""" Date!JlmeSubmittc!l: 3/i/// JO--,;:;c;AI/ 
l..f'\;J q x n, ~ LLL > A Date/I'imeReceived: .3ft { t/ /J ,' cJD 

Summary of facility staff attempts to resolve Number of Additional Sheets Attached ( ) 
(A.ffach relevant documentation) \'. . ~ i 11.' \~ 1'\ _ L- ~ _ 1 . • 

L'ID () l t ,J.,..O.cj,jJI j ,G!,..U. LCQJ,~ ~ 
• -~ __ ....!\ I - '""\ """: . n <::. _ _L_ - l\. ~ 

D--1:'")(\..l.JUUIL~ ""'" \V\.Q,',U,CJ?Ll'-'~Cl'lol\. ~ {~ i'>_ v -- .------ ~-- C) 

~~~/-' 1 5t:'r£ _ P.R.cV. w' {1.iJJ.Po.v!C. rl.< -nus J'S lth7 5tMu~ J~'S't.!6" Ct.,.._,, L"')'J.....v,"''l.-

---~~accept this resolution 

Office upervisor Signature'-----------------­

' ;:; . %~ not accept this resolution and wish to file a formal grievance 
I . "' , 

Signature of INMA 1E: 
)J/121/;;:</ 'Y1. .. • ,. - '<:%-,;~-~- s-,... ,_,// ' ,_.~/..- _..,.,,..- ' • " /.I . 
_,. t · ·. ~· - ... Date:--- .... ?7' TIIDe;.... ___::__:_ 

:·;/. 
Forw,rded to Grievance Coordinator 

Officer/Supervisor Signature: ----------------Date: 
_____ Time: ___ _ 

Received by Grievant Coordinator 

Signature of Grievance Coordinator: Date: Time: ___ _ 
(Grievance must be forwarded to Grievance Coordinator within 24 hrs of submission) 

JM[).[)S 
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y ].l1tJ Inmate ~rt\ev\an\ce Form :Ci"e # G _ D I f I 
"'Facility:, ERIE COUNTY HOLDING CENTER .J ). \ - ---

NameofinmatJ)t\IV~( ':£1\1\\ (l·:V,):)i\( ICN#-"~-~1-·.L. -~ 
Brief Description of the Grievance (Completed bv the grievant): Number of Additional Sheets Attached ( 

l_';iYV 2'-, '-{''l~r '1'"'4'~1"l"' '"'-'1\'v _vv_~",!'>''\ •v''-'-"~':-''"""- w I>.'\;-<:> yv\h'{\\li" _.,:S~ 

Action requested by the grievant (Comuleted bv the grl.,ntJ: 

GrievaJ:!tSjg!!,a_I]Ir.f.l A(/{/{CVI.f' ':j/~ /' «AJ/f?r.· 'L "" Date t;l'lme Submjtted:3:=.!.%::~<Lt:..!/ _____ _ 

Receiving Staff Signature: v 4· ,r w Datetrime Received: I r J 0 

Summary of fac!Uty staff attempts to resolve Number of Additional Sheets Attached ( ) 
(~ relev~",!!"tapn) 1 , / d • /1 ...L • 
_'/tl"u ~''7 .!'..p-c ,c,., WL",_c.,. e...V .IVL lt{f3 ;tiA-'/t.'ii!..'-"'1-----

~S?!~ i:!tt;n:;:~,£ 
-~ F'"t, 

1 i A J ~ 

~fficer/ Supervisor Signature tZ4 -7/?if= E J ;;2.. 

Signature ofiNMATE: ~ 1 -~ _ ~d~· 1 accept this resolution and wish to file a formal grievance . 
L . j;' . .d'/ -.- /-, /, jt? ~ < £'t-/ 

jv/"7'(/ ~7//'t/'z...-..--- Date;/-;;7c// Time?'' )(/j/; 

____ .I accept this resolution 

Forwarded to Grievance Coordinator 

Officer/Supervisor Signature: ----------------Date: Time: ___ _ 

Received by Grievant Coordinator 

Signature of Grievance Coordinator: Date: Time: ___ _ 
(Grievance must be forwarded to Grievance Coordinator within 24 hrs of submission) 

JM!Hl5 
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Yt Case 6: 12-cv-06039-JWF Document 4 Filed 03/06/12 Page 41 of 46 

Inmate Grievance Form I Grievmce #; ---==] 
\L\;~ c,---s CJ -3~ "Facility: ERIE COUNTY HOLDING CENTER 

Name of Inmate!)\ '"l'cl( kWtV .. Y:!I\J ~~ HIU# _, !CN ~ 
J ~ 

Brief Description of the Grievance IConwleud by the PrievantJ: Number of Additional Sheets Attached 

Action requested by the grievant fComeleted bv the grievant): 

Grievan~Sign_atur.e: /(,)J!!!/lk(f1.- .Zfl't-t7W~ ..!!_• II 
Receiving Staff Signature: \'J- I:*U-M-c........\ ..f. / '....,._.' Date/Time Received: 

0 :L/.2-P 1, , /0 r· 
Summary or facility staff attempts to resolve Number of Additional Sheets Attached ( ) 
(Attach relevant documentation) 

~ 

. 3'£ .c, '1)--::f'~ J ~ ~OQ u\" J) ;" o.Q. ~~ c;!- Q L{o~t" An nJ,,~..:e_.­---t llm'"' __ S\4"9?~ ~e maJ.-cd•<b- .0 

:J/io"i/11 (sRJcVAr.JCc 5v5-r"orJCD, A'-'ilpr-' PE,y,Jf:•"!CV @.rEi>. /roJ(!li2At#:Y .f[Aff H(!>17 .-p,..;;,J ff"!·J&.:iJ 

of- --rrE JJt:EV =JD ?8-•.tE:fl. Mc"P,c.,q-;~or-' 11.5 il;!lc'c.:r~:;"? l>>' 71#3 fflerc..rrY fHY51C-/!1.-J. @) 
I ~ 

\V ~Supervisor Signature < D,.l;:;lJ::A" \.L" M c., d-.R c:= 

- I accept this resolution ,\ .. , d not accept this resolution and wish 1~ file a formal gr!a;ce 

S1gnature of INMATE: /)J::!/r/.. ~...-/ Date?~ Tim;::;/__;---_,.w 
Forwarded to Grievance Coordinator ~ .., j /\ (Jf/, 1 

Officer/Supervisor Signature: ~ ~ ~rvv.,...___, Date: ~Time: /00 0 
Received by Grievant Coordinator 

Signature of Grievance Coordinator: Date: Time: 
(Grievance must be forwarded to GrievanCe Coordinator within 24 hrs of submission) ----

JMD-05 



~ 
Case 6:12-cv-06039-JWF Document 4 Filed 03/06/12 

New York State Commission of Correction 

Grievance Form- Part II 
Facility: Erie County Holding Center Grievance#: 

Page 42 of 46 

-* 
llG-017 

Name oflnmate ftr.Jf_et2!50,J) 'ik-1<J1-11:.?- iiJ'l"l Date Part I was received: 3/2/2011 

Decision of the Grievance Coordinator: Number of Additional Sheets Attached ( Ye~ 

(Including specific facts and reasons underlying the decision) 

Grievance sosta1ned;-action recjuestecfgranlecnn -part." -Per our verba{ discussion earlier this morning, your medical 
concerns were addressed to your satisfaction. Health Department Administration have been forwarded all information 
pertaining to this incident. Please note, I have included the two subsequenl grievances you filed, as they were concerning 
the same issue. Please contact me immediately if there are any further issues. 

Signature of Grievance Coordinator ~ . :J= .. 
Chie hom as Dllna 

( ) U!,ave read the above decision of the Grievance Coodinator 
MI agree to accept the decision 

Date: 3/3/1( 
r; 

Date}/ 50 ( ) I wish to appeal to the Cbi~dministrative Officer 

Grievant SignaturlJuu/~tf;f/.-z/ ~~6 Date: J/_J/// 

Decision of the Chief Administrative Officer Number of Additional Sheets Attached ( ) 

(including specific facts and reasons underlying the decision) 

Signature of the Chief Administrative Officer: _____________ _ Date: _____ _ 

PURSUANT TO SECTION 7032.5(A), ANY GRIEVANT MAY APPEAL ANY GRIEVANCE DENIED BY THE FACILITY 
ADMINISTRATOR, IN WHOLE OR IN PART, TO THE STATE COMMISSION OF CORRECT! ON. 

I 
( ) I have read the above decision of the Chief Administrative Officer 
( ) I agree to accept the decision 
( ) I wish to appeal to the Citizen's Policy and Complaint Review Council 

Grievant Signature: ________________ _ 

Submission to the Citizen's Policy and Complaint Review Council 

Date:, ____ _ 

I HAVE ISSUED THE GRIEVANT A RECEIPT INDICATING THE DATE THE APPEAL HAS BEEN SUBMITTED TO 
THE CITIZEN'S POLICY AND COMPLAINT REVIEW COUNCIL. I HAVE ENCLOSED WITH TIDS GRIEVANCE, 
Tffii: INVESTIGATION REPORT AND ALL OTHER PERTINENT DOCUMENTS. 

Signature of the Grievance Coordinator: Date: _____ _ 
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Case 6:12-cv-06039-JWF Document 4 Filed 03/06/12 

New York State Commission of Correction 

~ £ 
. 

•... cme:r. 

Grievance Form - Part II 
Facility: Erie County Holding Center Grievance #: ll-G042 

Name oflnmateDerrick Anderson 149 c-1 Date Part I was received: 4/19/2011 

Decision of the Grievance Coordinator: Number of Additional Sheets Altached ( No) 

{lnr/udinJ! specific {uc:a; and reasons Ultderlyinf: the decision) 

Grievance sustained action requested granted. Medical Adrrlinistration is aware of your concerns with the timely delivery 
of your prescribed medication and have assured me that they are working diligently to correct this. 

Date: f/t~, II 

Grievant Signature:L)"t'l r 4/lfl 17 .. -',' yv lC Date: r r • _p_:_ .... 

Decision of the Chief Administrative Officer Number of Additional Sheets Attached ( ) 

(including specific facts and reasons underlying tlte decision) 

Signature of the Chief Administrative Officer: Date: _____ _ 

PURSUANT TO SECTION 7032.5(A), ANY GRIEVANT MAY APPEAL ANY GRIEVANCE DENIED BY THE 
FACILITY ADMINISTRATOR, IN WHOLE OR IN PART, TO THE STATE COMMISSION OF CORRECTION. 

( ) I have read the above decision or the Chief Administrative Orlicer 
( ) I agree to accept the decision 
( ) I wish to appeal to the Citizen's Policy and Complaint Review Council 

Grievant Signature: ________________ _ 

Submission to tbe Citizen's Policy and Complaint Re\'iew Council 

Date: ____ _ 

I HAVE ISSUED THE GRIEVANT A RECEIPT INDICATING THE DATE THE APPEAL HAS BEEN SUBMITTED TO 
THE CITIZEN'S POLICY AND COMPLAINT REVIEW COUNCIL. I HAVE ENCLOSED WITH THIS GRIEVANCE, 
THE INVESTJGA TION REPORT AND ALL .OTHER PERTINENT DOCUMENTS. 

Signature of the Grievance Coordinator: Date: ______ _ 
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L;o - Pa,s':, (Y-eO c; Inmate Grievance Form / Grievance# 

_l__f G._Q_j_~ 
Facility:. ERIE COUNTY HOLDING CENTER 

Name ofinmate:l)f,hj( 1~&\t'l';~ \\ / !CN# .\~j HIU#CJ~(y~x) I 
Brief Description of the Grievance (Cornpl<ied hyth<l(rievant); Number of Additional Sheets Attached ( ) 

J....{t. 
~ 
·~ r 

(\ 1':.- b'(J\0\\{9 
(;inJ-\-1 '"\J >:- o 1J ~::;)1-=-

Action request..d by the grievant (Completed by the nievanJ!: Number of Additional Sheets A ttacfted ( ) ~ 
- . 0"-; 

/ ~~ \'j LJi J \s:\,EU''n'i>c:A hJ0 \f_)t: j-<.On\h:::. ::')._.l~l_t:\'-!,c.\ J:. ()( ''\\X\:- d 
-1~ \? ~~ ::x:xJ-\-- \JI;=Y> . \G \J\ h0\ ~) >J,"J \ ?0 f R" ~~ri'Cr .-\-v ~<, ,0 1\v-1i_ F~{ c 
O\"lv~\l''\l(.)"0,-, 0tJ\ bl\.\c\ ( i{~j'\n-0~\L\?!-Su \-,?:.- cY_:~;-:;)\v.!1 \>k{V\ \7\i:/ ,<.J'( 

(JD>J)S· \t \:S Lx ~{ \ uiJ,_) \ 1\] 'Hv---1 ()'{ SJ\"'..+--::1-\\ Q \ 0 \.;s N 0~'3\C A s) f \h t 
(\'-/.~lv\r\\".1\:: ... \\'v \S::~ \\l I"~:; 0 I 

·· · ·Grievant Signatur;;[ ~ ;\\ \t~t · N\'v Am[6i1V. ·Date fflme Submitted ;A )\l £H \ t( /t) U'( 
Receiving Staff Signature: ~(j l'i\[) -· 115(5 DaWI'lmeRecelved: '-1\ 6\ 11 @ iS55 

SUmmary of facility staff attempts to resolve Number of Additional Sheets AttacltedJ?) 
(Attach rt.ltvlliJ/ tlocumentadon) 

MHPJld UY)\J\l - Uvnab!g tv fWI.VL_ 
M-so"- ~ Si:;gRe.. c:f ,4-?J.h ·w ~<:;.!/./C. • 

Offioer/ Supervisor Signature '-() D lf XV!\1) ,- l-?6) 
I 

.I accept tbls resolution j . ~1}; ?&no. t cept this resolution and wish to file a formal grievance .~ 

. J })11{1/: f/v ·~ ·1 I __..;, !(1-tY/ 
Signature of INMATE: '1_;1,· 1 v ~ /. ' Date:~)~ ( Time) /'I I! l (· 

FQnvarded to.Grle~ance Coordioa:::e:-. , 

Ofticer/SupervtSor Signature: ~ ~ Fvx ,... :::> Date: · if /15'/1 I 
' 

Time: zZ?o)/2 

Received by Grievant Coordinator 

Signature of Grievance Coordinator: Date: Time:-'-----
' . (Grievance nwst befOiwarded to Grievance Coordinator witlziJI 24 hrs of submission) 
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MIC'I IAL:L A. SIRAGL'S,\ 

ERIE COUNTY ATTORNEY 

COUNTY OF ERIE M ICHELLE M . PARKER 

FIRST ASSISTANT COUNTY A TTORNEY 

MARK C. POLONCARZ 

Mr. Robert M. Graber, Clerk 
Erie County Legis lature 
92 Franklin Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

COUNTY EXECUTIVE 

D EPARTMENT OF LAW 

April 26, 2012 

JEREMY C. T OTH 

SECOND ASS !STANT COUNTY A TTORNEY 

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, 
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please fi nd a copy 
of the following: 

File Name: 

Documents Received: 

Name of Claimant: 

Claimant's attorney: 

Collins, Larry J. v. County of Erie, Erie 
County Holding Center Medical Staff, 
Doe, John and Doe, Jane 

Prisoner Complaint Form and Decision 
and Order 

Larry Collins 
IIB3629 
F ive Point Correctional Faci lity 
State Route 96, P.O. Box 11 9 
Romulus, New York 14541 

ProSe 

Should you have any questions, please call. 

MMP/dld 
En c. 

Very truly yours, 

MICHAEL A. SIRAGUSA 
Erie County Attorney 

By: tlh~~~ 
Michelle Parker 

95 FR.-\NKLIN STREET, ROOM 1634, BUH·AI 0. NEW YORK 14202 - PHON F.: (716) 85X-2200- WW\V.F.RIE.GOV 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

LARRY COLLINS, 11B3629, 

Plaintiff, 

-v-

COUNTY OF ERIE, ERIE COUNTY HOLDING 
CENTER MEDICAL STAFF and ERIE COUNTY 
HOLDING CENTER ENTIRE STAFF, 

Defendants. 

Ao sr AI t:.& v,8r. ~ {.:t/; f"ll r::f) J)>;Q 
,~ 00 

\ 
ij; ' \C: ~- . .. . ! :n, ~ ~· . .\~' ~'-'<" ~-c?-~' 'i ·-~~U""ll · ""'"'''c:n, vl.C ~ 

i'\r DtsrRtcr of 
~ 

DECISION AND ORDER 
12-CV-6022P 

Plaintiff prose filed an amended complaint as directed by this Court's Order of February 27, 

2012 (Docket# 6) and requested appointment of counsel (Docket# 7). The Court has reviewed the 

amended complaint pursuant to 28 U.S.C. § 1915. 

There is insufficient information before the Court at this time to make the necessary 

assessment of plaintiffs claims under the standards promulgated by Hendricksv. Coughlin, 114 F .3d 

390, 392 (2d Cir. 1997), and Hodge v. Police Officers, 802 F.2d 58 (2d Cir. 1986), as defendants 

have not yet been identified or answered the complaint. Therefore plaintiff's motion for appointment 

of counsel is denied without prejudice at this time. 

Plaintiff has named in the caption the County of Erie, Erie County Holding Center Medical 

Staff and Erie County Holding Center Entire Staff. In the body of the amended complaint, however, 

plaintiff alleges that John and Jane Doe medical staff failed for three days to provide him the insulin 

medication they know he is prescribed and upon which he relies, despite his numerous complaints 

and having the matter brought to their attention by another staff member. 



"' 

As discussed in the Court's prior Order, although municipalities are considered "persons" for 

purposes of 42 U.S.C. § 1983, a local government such as Erie County may not be held liable under 

§ 1983 unless the challenged action was performed pursuant to a municipal policy or custom. 

Monell v. New York City Dept. of Social Services, 436 U.S. 658, 694 (1978). Here, plaintiff does 

not contend that any of the alleged constitutional deprivations were caused by or occurred pursuant 

to an official custom or policy of Erie County, and thus plaintiff has failed to state a § 1983 claim 

against this defendant. The claims against the County of Erie are, therefore, dismissed. 

Further, although plaintiff has named all of the Erie County Holding Center staff, he has 

named only John and Jane Doe medical staff, and has alleged facts that could state a claim for 

deliberate indifference to his serious medical needs only as to those defendants. The claims against 

all defendants except John and Jane Doe Medical staff are dismissed. 

Plaintiffhas named no defendants who can be served at this time. Plaintiffhas described the 

John and Jane Doe defendants as the November 18, 20 II 3 to 11 shift medical staff. Pursuant to 

Valentin v. Dinkins, 121 F.3d 72 (2d. Cir. 1997)(per curiam), the Court requests that the County 

Attorney General of Erie County ascertain the full names of the John and Jane Doe defendants 

plaintiff seeks to sue. The County Attorney is also requested to provide the addresses where aiJ of 

the John and Jane Doe defendants can currently be served. The Attorney General need not undertake 

to defend or indemnify these individuals at this juncture. This order merely provides a means by 

which plaintiff may name and properly serve the defendants as instructed by the Second Circuit in 

Valentin. 

The County Attorney of Erie County is hereby requested to produce the information 

specified above regarding the identities of the John and Jane Doe defendants by May 15,2012. The 

information should be sent to the Pro Se Office, 304 U.S. Courthouse, 2 Niagara Square, Buffalo, 

2 



' ' 

New York 14202. Once this information is provided, plaintiffs complaint shall be deemed amended 

to reflect the full names of the John and Jane Doe defendants, summonses shall be issued and the 

Court shall direct service on those defendants. 

The Clerk of Court is directed to mail a copy of this Order to the County Attorney of Erie 

County at 95 Franklin Street #1634 Buffalo, NY 14202. The Clerk is also directed to correct the 

caption to indicate that the only remaining defendants are John and Jane Doe Medical Staff, 3 to II 

shift on or about November 18,2011. 

IT IS SO ORDERED. 

DATED: f/~ ''t' ,2012 
Rochester, New York 

~ffcl~ 

3 

DAVID G. LARIMER 
United States District Judge 
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Orders on Motions 
6:12-cv-06022-MWP Collins v. County of Erie et al CASE CLOSED on 04/16/2012 

ProSe 

U.S. DISTRICT COURT 

U.S. District Court, Western District of New York 

Notice of Electronic Filing 

The following transaction was entered on 4/16/2012 at 3:13PM EDT and filed on 4/16/2012 
Case Name: Collins v. County of Erie et al 
Case Number: 6:12-cv-0602?-MWP 
Filer: 
WARNING: CASE CLOSED on 04/1612012 
Document Number: 1l_ 

Docket Text: 
ORDER denying [7] Motion to Appoint Counsel; County of Erie is to produce the info 
regarding Jane and John Doe defendants by 5/15/2012; Clerk of Court is directed to mail a 
copy of this order to the County Attorney of Erie and the Clerk is directed to amend the 
caption (see order for details). Signed by Hon. David G. Larimer on 4/16/2012. (TO) 

6:12-cv-06022-MWP Notice has been electronically mailed to: 

6:12-cv-06022-MWP Notice has been delivered by other means to: 

Larry J. Collins 
1183629 
FIVE POINTS CORRECTIONAL FACILITY 
Box 119 
Romulus, NY 14541 

The following document(s) are associated with this transaction: 

Document description: Main Document 
Original filename:nla 
Electronic document Stamp: 
[STAMP dcecfStamp _ID= I 042579058 [Date=4/16/20 12] [FileNumber=2158430-0 
] [2920335565f9c64fl26cc3005fda 158d5e2330d31 fd7d7dda55355f7243be 11 acff 
5af535bcf655d19e07e 1932ce56adc45372363f6tbab8917729e28cd7c317]] 

4/J6/2012 3:20 p~ 





Case 6: 12-cv-06022-MWP Document 6 Filed 03/14/12 Page 1 of 11 
0 

Revised 03100 WDNY UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

FORM TO BE USED IN FILING A COMPLAINT 
UNDER THE CIVIL RIGHTS ACT, 42 U.S.C. § 1983 

(Prisoner Complaint Form) 

I~ r£ YiP Oc) :J. rfJ 

1. CAPTION OF ACTION 

A. Full Name And Prisoner Nnmber of Plaintiff: NOTE: If more thon 
pauperis status, each plaintiff mttst submiJ an in forma pauperis application and a 
considered will be the plainttffwho filed an application and A uthorizalion. 

I. LA (2.rL '-\ ::> <; \'"\ e-+1-o .-, Co \1 ,' ·• s :S '«... 
2 .. ______________________________________________________________ _ 

-VS-

B. Full Namc(s) ofDefcndant(s) NOTE: Pursuant to Fed.R.Civ.P. JO(a), the names oftE.fyarties must appear in the caption. 
The court may not consider a claim against anyone not identified in this section as a defendant. If you have more than six defendants, 
you may continue this section on another sheet of paper if you indicate below that you have done so. 

I. (.e>UI\hl oP E.-•e. 4. Hola;a,; Gt't1±t>,. 

2. £:eLi..: C.cu,, ry H,;,f J; "~ C<:ctfN 5. l;o t. ce STAff 
3. Med IC!!l SfAf[yV)d. F'cj,. icw·•9t 6. ----------------------------

2. STATEMENT OF JURISDICTION 

This is a civil action seeking relief and/or damages to defend and protect the rights guaranteed by the Constitution of the 
United States. This action is brought pursuant to 42 U.S.C. § 1983. The Court has jurisdiction over the action pursuant to 
28 U.S.C. §§ 1331, 1343(3) and (4), and 2201. 

3. PARTIES TO THIS ACTION 

PLAINTIFF'S INFORMATION NOTE: To list additional p/oinlijfs, use this format on onother sheet of paper. 

NameandPrisonerNumberofPlaintiff: L,qcz.a_'j -;I Shdfo11 WI I,.'\,)' SIC 1\ \) 31oL'I 

Present Place of Confinement & Address: [jv e- Po,,lf Cor/e<-f• '""•I fo..n!: +y 
Sf-Me f?:l:: Ci<a Po. Go X' i I 'i t<.oMUiu.s t-)..'1. I '-IS"'-( i 

Name and Prisoner Number of Plaintiff:--'=L"'r"'?ILLr-'-'-'l'ff.....-'-3'""-'.-l.C..< .. .l.Jllui.:.:.L.fi'-"''L. ----------:::------

Present Place of Confinement & Address: E ",-,J e eo~ I) .\S Co('/ ec +< a.,<J! ~!.{ ; (,'ly 

,5/=c../.e 12+ 'J(o P.o. t'Jr.<. 119 12.oMuit.L5 6/ '-/, IY5'-fl 





Case 6:12-cv-06022-MWP Document 6 Filed 03/14/12 Page 2 of 11 
• 

DEFENDANT'S INFORMATION NOTE: To provide information about mare defendants than there is room for here, u.se this 
format on another sheet of paper. 

NameofDefendant: fEn-'c. c,a0 l-y fflsfi.1:;, CA>!Il/-j aP &e:e, (;;n.j-/,-c .S-1-tjPF 
(If applicable) Official Position of Defendant: AI Ufi!' e fGN , L p N en.h'r ~ S+-A ff. 

> 

(If applicable) Defendant is Sued in Individual and/or >( Official Capacity 

AddressofDefendant: 40 Oeir;, wvce nvl; G(),P't=c./o N .. ·vj. '/'/Z,;C"Z,/ 

~rJ+:r-e_. .:>tAJ:"r.-
Name of Defendant: Nq i 1 e . /b11 f7 ;9 , u' , .. -d-if e {[~ e .J-/oiJ,' "' (_ .J,, Cou;?±< u ,c:- f:R.; e... 

i 
(Ifapplicable) Official Position of Defendant: AI (.US r (.._ e N Rn E/) f( I"C JiFI Ff' 

' 
(lf applicable) Defendant is Sued in Individual and/or :6 Official Capacity 

AddressofDefendant: .Lfo Ot:lcN!<·I e Av(i '\Q.,£'Fdx- N:~l. \'17,.02_... 

NameofDefendant: i;'t?..:e C&uaJ.y Ho!dlo) ct C.>ucl-; (jp tR)e' .. l<de,.!..'n I ,(bq.t{:. 

(If applicable) Official Position of Defendant: N (/,,·, f '(' !? tv c,.. g N a a f%, .,t.,'/'e .J'-/A £F 

(If applicable) Defendant is Sued in Individual and/or ·:z< Official Capacity 

AddressofDefendant: L.fC. Deju..wr'u< AVE I~Wt<'Jo tw.'t- IYUZ 

4. PREVIOUS LAWSUITS IN STATE AND FEDERAL COURT 

A. Have you begun any other lawsuits in state or federal court dealing with the same facts involved in this action? 
Yes__ No '::JI! 

If Yes, complete the next section. NOTE: If you have brought more than one lawsuit dealing with the same facts as this 
action, use this fonnat to describe the other action(s) on another sheet of paper. 
I. Name(s) of the parties to this other lawsuit: 

Plaintiff(s): LPR.-11.. '1 S'. L'>\ \ ~11,; 

Defendant(s): f,. <? ('ounfy /..JukJ;..,"}c.± Couo+y oF t;c,'e t<-1ed:cc.f g..f-ttr-£ 

2. Court(iffederal court, name the district; if state court, name the county):_-====----------

3. Docket or Index Number:·-------------------------------

4. Name of Judge to whom case was assigned:__:===--------------------

2 
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5. The approximate date the action was filed: __ _c.\::::::\:§~~-.!:N:::,Lf:.A~--------------

6. What was the disposition of the case? 

Is it still pending? Yes__ No .1L_ 

If not, give the approximate date it was resolved .. ___ -______________ _ 

Disposition (check the statements which apply): 

Dismissed (check the box which indicates why it was dismissed): 

____b By court sua sponte as frivolous, malicious or for failing to state a claim 
upon which relief can be granted; 

By court for faiJure to exhaust administrative remedies; 

By court for failure to prosecute, pay filing fee or otherwise respond to a court 
order; 

By court due to your voluntary withdrawal of claim; 

Judgment upon motion or after trial entered for 

__ plaintiff 

defendant. 

B. Have you begun any other lawsuits in federal court which relate to your imprisonment? 

Yes__ No ;,(. 

If Yes, complete the next section. NOTE: If you have brought more than one other lawsuit dealing with your imprisonment, 
use this same format to describe the other action(!,) on another sheet of paper. 

l. Name(s) of the parties to this other lawsuit: 

Plaintiff(s): (:_,A fLIL':1 ·:::s- She.\-1.-ov, C<> t \ ~ --t) )S"g_ _ 
• 

Defcndant(s): F ( .. S' ( nunJy Herd. '-"7 (,f . Couct; 0 f::- e:a i't'. 

2. DistrictCourt: __ ---------------------------------

3. 

4. 

5. 

DocketNumber: ___ ·--------------------------------

Name of District or Magistrate Judge to whom case was assigned: ___ - ______________ _ 

The approximate date the action was filed: __ ._-_______________________ _ 

6. What was the disposition of the case? 

Is it still pending? Yes __ No)(_ 

If not, give the approximate date it was resolved. _________________ _ 

3 
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Disposition (check the statements which apply): 

__ Dismissed (check the box which indicates why it was dismissed): 

~ By court sua sponte as frivolous, malicious or for failing to state a claim 
upon which relief can be granted; 

By court for failure to exhaust administrative remedies; 

By court for failure to prosecute, pay filing fee or othenvise respond to a court 
order; 

By court due to your voluntary withdrawal of claim; 

Judgment upon motion or after trial entered for 

__ plaintiff 

defendant. 

5. STATEMENT OF CLAIM 

For your information, the following is a list of some ofthe most frequently raised grounds for relief in proceedings under 42 
U.S.C. § 1983. (This list does not include all possible claims.) 

• Religion 
• Free Speech 
• Due Process 
• Equal Protection 

• Access to the Courts 
• False Arrest 
• Excessive Force 
• Failure to Protect 

• Search & Seizure 
• Malicious Prosecution 
~Denial of Medical Treatment 

• Right to Counsel 

Please note that it is not enough to just list the ground(s) for your action. You must include a statement of the facts which 
you believe support each of your claims. In other words, tell the story of what happened to you but do not use legal jargon. 

Fed.R.Civ.P. 8(a) states that a pleading must contain "a short and plain statement of the claim showing that the pleader is 
entitled to relief." "The function of pleadings under the Federal Rules is to give fair notice of the claim asserted. Fair notice 
is that which will enable the adverse party to answer and prepare for trial, allow the application of res judicata, and identify 
the nature of the case so it may be assigned the proper form of trial." Simmons v. Abruzzo, 49 F.3d 83, 86 (2d Cir. 1995). 
Fed.R.Civ.P. lO(b) states that "[a]ll averments of claim ... shall be made in numbered paragraphs, the contents of each of 
which shall be limited as far a practicable to a single set of circumstances." 

Exhaustion of Administrative Remedies 

Note that according to 42 U.S.C. § 1997e(a), "[n]o action shall be brought with respect to prison conditions under section 
1983 of this title, orany other Federal law, by a prisoner confined in any jail, prison, or other correctional facility until such 
administrative remedies as are available are exhausted." 

You must provide information about the extent of your efforts to grieve, appeal, or otherwise exhaust your administrative 
remedies, and you must attach copies of any decisions or other documents which indicate that you have exhausted your 
remedies for each claim you assert in this action. 

4 
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A. FIRST CLAIM: On (date of the incident) brt< Co J" +y 1-lajd: "! ( r ~-<-• t,! icc.i .PhtfC 

defendant (give the name and position held of each defendant involved in this incident) f. r1 ft're V\1 e.~ i C'l I 

/) rr ;·(' J, J.. t c_ <HHA.s'_: r .' },...,; 
- f 

did the following to me (briefly state what each defendant named above did): Eo e: C" "-,., !r y H o 1 sl ; "'j 

Ce"!:-u C.oU(ll:y oF ISR-it,. £11-J.. te S/-4F[ DiJ"•f 8·av•de n. e u,'./£ 
-rhc. seruJ,-p ·.f-h,,.,t_ .z- /'l<;_ecL T_l3ei(t>.JL._ I CA.r.qs !-/·.--,,+ un.:lu.s+ c,.,<;\ 

uo£,.;1'. Sl41-"t d·da·f Shau' Clay (e,-oC:eco Yer~oipci ±a :?r:hl;: 

Mc,-lfec I -,: behnJe 1-h.:.f S<>mear?e Shrwld he ht::!d acvuotuble.. 

foe #·s, 771/S />?uH.--~ ?o6is hca<Lshl= -f:o ·fh<!:,;,, 4He.J4-,'c..,, by Ofbe/ 
emaiD'-lf'f' .. And -.fheu ?'a;l .fo 0/a So~ ~ 7"'l><!:<4 'CJu.s-1- 61/<t..~ /ooi:. 

.-- r Pr<::fe.tiT-- - ---- ·: -.- -----, 
y;,_., A11J ~.,r.,, & 1 + J,g~ Nofh,..,.i hopper'J. 

-------~ ----- ---~ --.---. 

The constitutional basis for this claim under 42 U.S.C. § 1983 is: C ciA e I C!Qd Y"\ C>\±9 I 9'-<.o:s b meat 

The relief! am seeking for this claim is (briefly state the relief sought): k w ~ u /J /." ke /-o h <: 

A (J]('"j,r1 ..ft:l11 (""r.t.JtJI A" <::1 /14(!!,-'J-J..r::.j !4Jni~l-/thtet"l.f-: 

Exhaustion of Your Administrative Remedies for this Claim: 

Did you grieve or appeal this claim? ___ Yes __:;S_ No If yes, what was the result? -----------

Did you appeal that decision? ___ Yes __2!,_ No If yes, what was the result?-------------

Attach copies of any documents that indicate that you have exhausted this claim. 

lfyou did not exhaust your administrative remedies, state why you did not do so: T 6ei/ev ( /h,.f fh.; 
";J0('0:/1 4'Lv<~P 

/YJ.Jffp_.. C..Utht./A .. /;.i.SJ. c..;..a,.~._;;--/1 1Lr1;/~/ f-Ile /'6c. 
7 

A. SECOND CLAIM: On (date ofthe incident) __t_!l_,-:....!.1 9.:.':..!1..1...------------------' 
defendant (give the name and position held of each defendant involved in this incident) "J: G e i; c" c. ±h«t 
:Tohn Doc .Sh"li ld he Held (<CI:'-"..J/l±c..ble, M£ u" 0. '(Y\~ .:Jo.l\e± 

iJM -f.atki·') aheu+- ~ t=. !~+- T cL"Jn,J C:"c;eve. C?if ~J.Ju./e1 

5 
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did the following to me (briefly state what each defendant named above did): :Z: B <Z.I , c q t'' fftr.. + 
;:Fo . ,...., - - ~ ' - . .1.-_ J.>._o~ 

be;_~~ J).::-., • .',.1 ..,,J;.:.d u)-h_,.f,'an. AlSo Cruel ,qas£· /1-t"/!..fc, I ;7ua/r6m,e.--z f 
The relief! am seeking f~r this claim is (briefly state the relief sought): I 6./C;u/d h K c J"f •. r j, c ~ 

J le~ ~ .. - ' L 
An AvJa,d ro·· Po.•rl Svf:~et,'.-.c.. SI-~>P;: IS awhue u~(«U.~ e 

./ 
/".H;s iS /r> I'"'.; rn~d,<:c, ( /ece.r.:J , -/ha.J Z: ;.-. d,;.:,J,(!_I-/c. 

,---~-------- ---. 
Exhaustion of Your Administrative Remedies for this Claim: 

:'ill'"'\ 

Did you grieve or appeal this claim? ___ Yes __:;6,. No If yes, what was the result? ___ ----... ______ _ 

Did you appeal that decision? ___ Yes ~No If yes, what was the result?-------------

Attach copies of any documents that indicate that you have exhausted this claim. 

If you did not exhaust your administrative remedies, state why you did not do so: T f!:,e('' C V e fhof No 

811P Are v.,;,:,c/,_ .)., ac.c~,-,+ ~--1-h«.-1-- ~.he.~_,,,.><'-.li. __ cd_ t='cw..lt 
--.::7 -7-- --- --~ --~ ' 

If you have additional claims, use the above format and set them out on additional sheets of paper. 

6. RELIEF SOUGHT 

Summarize the relief requested by you in each statement of claim above. 

L J:.-<.U~v c 1-ht.:f- 1-he ;, J4s..J.~_d, Jn ·.f _C.ac~, "fne,..-_______i__s no 
I 

6S("I.I.S( C,.., r +h j s fy pe o ~ vee;.·\-;"' tl!l-t. e. J:. f\e.l • t "" .:).1--tc..j. 

:J'Ohll "-'"J J"o..l\e.. elida'+ Sh.cJ<I/ _of/Lr>~ ,:ol-etes6t.t_ 
T 

Do you want a jury trial? Yes __ No __ 

6 
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___ I _____ /;;>~}, __ e_'!_L_:f-_f,.d::.__;;rQ h n _f.l "'~- A.., J 1 ::r"""' e \')o e. _ .:n-t..,v.l- . .1?.-=--f=-- ________ _ 

1-h~.:.,--~~--Le.-S-----j-__a__ C.c.vp~+y- oE fa.c.l\•+y. I+ .. ±ke:c C£.'iipoa.t!:ble.. ---

- -j-_o _ _ ,..., a:Lc.L: _____ __,[hc/e' ___ __i::b.:.i: __ ~-ll---~ ±-h e.. .. ____ J<ne-J ,·_~+- __ 

_ ~ .. ±l:L .4±! e.n_d__-h,__ "JC ._,:b.o.=-.~ m e d ;· c.u i _ Me e <L ____ :L!:te.__ __ ;3 _:6;,/_L ______ _ 

_ :.S _hJ).:-& ____ (J_.f __ tit! #-L'l__c_e. __ _ /_UfU>"s • 'hie £.:z" ~!ll.Of-- _ _z-_,q_~.a __ cfo=.a.. _ 

7:a .. rl!.J:. .. Jdt£u~~__:z::__.t1Je.i.ellf!.__,_y,"'t- f-Aey ff-:J.o.w _____ ~c-"1- _ ;i;._n_~te... _____ _ 

__ C_Lr.c.u.~_s__~,e...-~--- ];_s_s_u.::.e._ o e.ut; ~, \hl •'~-"- +v- c.> r_ m u\: <:._,.J ___ .n .. -e.c>A~ __ 

__ :Z.:::-1:-____ i§ __ ±b_ei.~ _ __c_c,.s 'f'M S dole __ __:h,_ _ _j_oq I n .WI r.cl t'LQ..l_ lo ot•l< , _::J::b.c.J:__ -.eM<' l'--- _ 

_ _ -;t:'_n__--_C\-tt ____ .h.&S __ ±:a'ke.>;>. ... .J:-:hc.; <f: __ ->""~- eJ.' <Ai-l o"' ____ ----------------- ________________________ _ 

EtJ'':-±h ___ ~ M~d __ , _____:r___~o; y___J.. __ :;::. -~ ""!> 'o c.; "'i ----~"; d __ J:!::u_d_,__:c_c,_J _ _ _ 

_ ,A.t:t_Mh Q.fi.. 1_6J_v_d__ -~~4fr't;: ___ cb_{a::f:.sS.b.a.J~LIAI:W~-""-~-c.GL0--Tiu.t- _ SR..e.. ___ _ __ 

.A.wil.-<:Le._ ___ .Q__£___X'2'1 T i\..nL.<u _________ ----------------- _____________ -----------

--- ---- -- ---- ------------------------------ -------------

_ EJ.-<j--bk _ _h__Mo__~a&.__ ~"' .F~k\-.S.in.'i +o J::dd::b:,_.,_cL __ ±a_~-'t--w...e.rl•:Ck.l __ 

_ _ _ ~ €-'i_rL __ '/~ _ :HI!JL __ is_ .c..c t.Lf>L_..&::iL~t:air..J __ .P..u.n...:.;~.,_;.,..__BJ,s_p_ _ B-'f--~r 

_AI_t:'__~L_e_~;,_h/']_?-- m.~---------------------------------- __ _ ______________________ _ 

---·---------·····- ··-·-- .. -·--------· ··-· -- ----- .... ----------- --------·- ---.------------ --··- .•. '- -·- --- .. -- --

(/:>_'!.._ n:.Lisf: r.o..m_-,I.!:.,_e&.-:J+-_ _fl,;;c_ ___ :J.,.iu_,._ Clc.un_, _____________ ....... ---------- __________ ___ 

r s_ __ _i-__h_g,f- ___ ~~-±L~.f .. ,_-----"&/_""\_l \oe SeNe-' Ani be A W{!Osl_ ___ Eo..-__ p~.,.f---

And_ .N.ej-ler:. f _ :8L:uL~b!L p __ fu:I.i.uu:w:a.h__ _____ ___ ----------------- ______ _ 

;:t: F. _ 1~>- '-V_ d' c.(_ -"'-<>.<t ___ eJS.h"--'-!<~_of:: ____ '1-"'-'-'--""- JJ.---"""'.cu'..:i.cf-.,:cJ:iv.c. ___ .x::e ~:>t.Je.d, c- _ _ _ _ _ __ _ 

-~ _.J3.e./1J._•I_'e_ _ _ /:-_he. -I:_ _ _;r;_._a._e, _ _i_';)_q__G___.L!i.!::>__d _ _;rQh_a _ __{)_-0--L _ _df_c, ~-±_ _1.LJ.; I_ I'--":;-~"(---­

~Q _a.dM_,_.c Jh.td:. _ __z.~ _ .4t-E:! fh e, ...- .£~M!_lf':. __ .J::lf5.Q __ :r_ _ f1g.t ,.5,_1/ c_ _ _ _ 
fh_p,.f ___ -fb._._,s__ .M.J:k-:l::tiL--.W.J)_U__/_Q h .... vc. __ ;lu.-s~---'loL'L<I.- ---~----~¥ _____ __ 

. ~,..._J-~___n_e__/":!f-~--I____ 'Hoo-e st-111 11el.e-~ -i-6 cd· _I _ __ l.y_oy_]d.L!_:_+ ---1 

--~...1UL¥ __ r:e.spot\S•bl€. _ j,,-,c !:;" --------------------------- ----------

··-··----·-·-·-·- ·--- --------------------------------·---·--·-·-------- --- ·-·-- ---· --- -------- -·--- -· 

···-- - -·· --··-·-----·-----·--··---------------·--- ---·-------------· --------- ---------··-- --·-·· -- ---·- - -- --- ----- -
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5 l.Lrr>~ !L._e._ ... ±b-f........:LJ:..l.i.e.f'_.C-o/-~-L± --h.'f--40-~ ... \.n. ..... e..<.&J<-__ ,5+.,.__±~-

J.. .. B-¥·· .no t:_S}& H; "'1 .¥:!:1£.d,.:<..<.-L1A.-/d:'~,__rbs..-r.. __ ];_j'h:;_~·-­

.... z.,.. .. • .IV_ ... _,.I.!..L±::. .. €!.<:>.d .. __ <:;;c.~.:bLL.._if'.tL~..6 _,.., -t- -----·-·--·--··- - ·-· 

3 .•. _ t:: . .:W~~--t_ __ £U§.:i-d..L_ .:hL .... 6 .. ~.--,l~_c-yc;_,_ ___ _ ···--- ______ .. __ 

.. <f. ... :t;;. .... ~.t!'-t:!.;,.. ~.ru, __ .Q.Q..e__.t9,_ad_ <J:""o-,.,_.,_ . .o-<>~- -~--a-~~±:- ..:\-b.,.V ___ ....... ____ _ 

:1-.A.<:. '1--·...&r..t!.. C(' .\ t;2onJJ"...L:h..Je._ _ _E~. 
I ~--------------··--·-·-····-···---- .. - ----·--·--

.,.s-::_ .Af'u .. "-d""''~-----I::.J.,;. _ i-h"''f _....d..i.d:,!L. P<0tf0c,. .. ...:i:l.. ~..u ...... O<.t.'h.£J... ---· 

-r~ .C."'-pc..c.L:t:-r- .o.Q .. ±c..~i..i!#---------- ----------------------···--- .... 

···- -··-·- . ···- ----------

·- -----·--------
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I declare under penalty of perjury that the foregoing is true and correct. 

Executed on-----------;-:--:-------­
(date) 

NOTE: Each plaintiff must sign this complaint and must also sign all subsequent papers filed with the Court. 

(..,I.e .r.; <{ ;(, C.. a L i , ./'-3 -!;d. \, \. ~ ~ !.> Z. "L 

r-, \J-<.. Po; 111-' Co t'""c.e:·h'6r-. fc.-.G· (" 4;/ 
7 

.4/u.,~~ 

F;~+h A•~t.Ad. T ..... L ,..,. ?Si~ature(s)ofPlaintiff(s) 
r-rtc.. T f"\ nOW ~ hcV I J. t• J1'"' 

f\1e~ic.t:tl A++e.·,.f•c•) ye.s I O•~e. ~ .•<tO e .. :J~f\j be ae."l;ecl 
· . . u.no~:~· J"'f;ll'-' 'Iori< Sk--i-e. Al'\d. .- .I f.~e.-~ one.. o-<'e. -en+oH~-tdf"led•c.<.\ f\i-T<=••t-;c. 1 e..ut>~ -:r. t-e.crc.l lc...\.V 

ho-\le. 'f"H;d,'c.c:,.l c.o-.Je.r. --rh•:s ;s ~,'.~Jo..~' ~ +~->e-1.\ clo"•+ 4 

f,~h+ AMe<)d :t dol\'-\- v,.,..<;\<.r-5+<t"d Wh'-j 'C v.Jc..S bei"'i ~re."<'!- \:l<.e.. 

lh•s, -r/-.e;: ;, ;vo r<:.aSorJ 0 ~ e;;xc.lJ.~e. {!.or fh·S +tP<t. 4 I' +re.<A""-'e"'i-

vJ"e" +h·S' Ma+f-er t-<JI'IS Add r-es~ +a Sr"'FI-- Tne.. F'"'c.•l;+-1 

f-old th~ C:.ot"plc.;"+ -t~->"'r +hc.'i (.<)o"'l4 i-l,..ve '\-o e.. .. n, l~s+- fc.c.: i •tt 
lt:-c.+- ·t: wo.s .. t:~+• -r}.c..fj i~a €-;;.:, c.ov-n+-1 c,otrec+o'on<>l f ... c .. hr·{ 

-:ncl /i>t!!'l verf•y .,......, Circ.I.LMS+t.."'-C.. ye.'> t<r•c. c."''"''+-f 1-toicllil"t 

~c:.,+-u AI~<:.. o.Wi'>ed:. ol= ~'{ c.ire..u.MS+c..t\c.~ •. /IISo -fl'cy wuc 'lo\;le.., 

,n~rv..c·+,o~ rk<..+ 1: vJ""'!o C.."' 0 '0,\Abe.--\-•(...• Ancl J:. +AI<.C ~z. . · . , U.n•f' 
0 

{:' 

tf\.Sh>-<" tt+- tv•,sld. L.jllS (:w-e/· fh · . . Y "'1 Of' e doc..'-' m-e. A+ T'· . c . 
_. h f _. . • '• <:. >"- L t-

I ""• Nl1d C..l/ '-lv.-~t- •"Jf\Oit.: +, lh.iS' '51-1.ol.-\il.·•·+ 1 <; I h.~ j-\c,?p" " I Yh . ..,.. . . . 
11 ra • f '1- ... 0 ••• e. h ,_. • ..., 1. -· -J-r. ton~ 1 ° • 1 •. G. + . ' '''"~· o;l"pe" 1'"'"' "'r ..aH I "' 

n ,,.., St rP . _, b-'•o:.."'"-

h t> Sh""'' d h. t'-..J ~ ~ held .. I . 1 C1 d \! /\, . li.. (. C:. <.' vi r"l. .f.. c.lo / 
• Ju. ,...,..,...._.. .. • ~- L,, Ke -

J+.lll= !=' ·-rliicJ.f\ '+- .~ Co,~p •~·" • l- -::,,,, d Z . . . .+-..- ... , -t-· -c..,,. ~J- 0 

Ni:J ~ ""('oloq'/ ~ C. c· '/ c ~ L "'~ P .:r~sJ- ,-;g , .., T .., fk< ' • 
n. t' vJt'r<! M.:.o.Jfe. o.- l"'<!,<:,l(:' I •<' rh<....,.~ 
ILe<.,o t:'le, b < r 13 • 'f +n• ',; Ai . <!#<rh'e"'+""c.'-.1-.P.nJ e:ll~ue+h,·..J.r -.,....,tt.e., 
. So tl-..:, t S+AFF' s· be.++< r A N/"1<.+<:. .)ho ld )r«c.·<<~ ,~~~ d N "'?"''d p,._'l m.,.-e c..·rt t "d !.ipclo,.+e E'i . u. ~e -·· e.aho~ \:.>11'<o·• '- U•pf'1U<·I-
..,.. b-. I l~·•c.c.. jc,..<.l\ F . TD J: - 'O'-'Sh~ tl'\•;; ·'-- A'u o +-.-e.c.-hv.·-+"mo.+e. vu:.r..,· 
•A I. nJ ,. r~;: .:.++ t. ,, ~ .. r·~<•<-<-,.,o,,, Af\d "- · <::<'\· •'·' wno wl4:s ..... , · " e 1 ,.. c _, .--..s.T, ·'\ ,~o .. , 8 '1\J A·; +h. crT + 'i b '-'-+ ) h<--J w•r' C..<.ol\ -.-e. yol.( 

dow" -1-o '"'p,-~"""''r· 7 

yes +h•s ; S d ec-c\ I "f 0.\ c.c~se. -\-ho,{' '.!: a e.e.\ 'W; 'rt.. oc,·• 1 j 
For ·thre.c de~~ 1:. o.'o•"'+ <je.+ V"''•) L1'1Siu.>'n 





M ICIIAEL A. SIKAGL'SA 

ERIE COUNTY A TIORNEY 

COUNTY OF ERIE M ICHELLE M. PARKER 

FIRST AS<;ISTANTCOUNTY A TIORNEY 

MARK C. POLONCARZ 

Mr. Robert M. Graber, Clerk 
Erie County Legislature 
92 Franklin Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

COUNTY EXECUTIVE 

D EPARTMENT OF L AW 

April 26, 2012 

JEREMY C. T OTH 

SECOND ASSISTANT C OUNTY A lTORNEY 

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, 
regarding notification of lawsuits and c la ims fi led against the County of Erie, enclosed please f ind a copy 
of the following: 

File Name: 

Document Received: 

Name of Claimant: 

Clai mant's attorney: 

Nenni, Dora c/o Herr, Eileen C. v. 
Shah, Nirav R., M.D. and Dankert, 
Carol 
Notice of Petition & Verified Petition 

Dora Nenni 
c/o Eileen C. Herr 
4257 Susan Drive 
Williamsv ille, New York 1422 1 

Howard S. Rosenhoch, Esq. 

Should you have any questions, please call. 

MMP/dld 

Enclosure 

cc: Michael A. S iragusa, Erie County Attorney 

Very truly yours, 

MICHAEL A. SIRAGUSA 
Erie County Attorney 

By: U)'~.f!_~ 
Miche lle M. Parker 
First Assistant County Attorney 

95 FRANKliN STREET. ROOM 1634. BUFFALO. NEW Y ORK 14202 - PHONE: (7 16) 85g-2200 - WWW.ERIE.GOV 





STATE OF NEW YORK 
SUPREME COURT : COUNTY OF ERIE 

In the Matter of the Application of 

DORANENNI 
c/o Eileen C. Herr 
4257 Susan Drive 
Williamsville, New York 14221, IG.!Ji /f}cUJ(l A~~ 

~ t County Attorney 

Petitioner, 

For a Judgment Pursuant to CPLR Article 78, 

-against-

NIRA V R. SHAH, M.D., M.P.H., as Commissioner of the 
NEW YORK STATE DEPARTMENT OF HEALTH 
Corning Tower 
Empire State Plaza 
Albany, New York 12237, 

and 

CAROL DANKERT, as Commissioner of the· ERIE 
COUNTY DEPARTMENT OF SOCIAL SERVICES 
Rath Office Building 
95 Franklin Street 
Buffalo, New York 14202, 

Respondents. 

NOTICE OF PETITION 
Index No. 2012 - 1341 

Hon. Shirley Troutman, J.S.C 
"Justice Presiding 

fiLI·D 
~&®MUS 

APR 23 ZOTl 

ERIE. C()Utin' 
CLERK'&·~ 

PLEASE TAKE NOTICE that upon the annexed Verified Petition of DORA NENNI, 

verified on the 20th day of April, 2012, an application will be made to this Court at 25 

Delaware Avenue, Part 11, Buffalo, New York, on the 15th day of June, 2012 at 9:30a.m. or as 

soon thereafter as counsel can be heard, for a judgment pursuant to Article 78 of the Civil 

Practice Law and Rules, reversing the decision of Respondent Commissioner of the New York 





Commissioner of the New York State Department of Health, which affirmed the determination 

of Respondent Commissioner ofthe Erie County Department of Social Services, and further 

directing Respondents to write off the nursing home payments made by Petitioner from August 

2009 through January 2010 from future NAMI payments and excess resources, to the effect of 

rendering Petitioner's Medicaid application as if it had been submitted August 28, 2009; and 

directing Respondents to set the penalty period to expire on February I, 2014, as adjusted by 

reductions in the amount of uncompensated value of transferred assets as such funds are used for 

future care, and not on December I, 2014. 

PLEASE TAKE FURTHER NOTICE that a demand is hereby made for the service of an 

Answer- including certified transcripts of the Fair Hearing proceedings held on August 16, 2011 

and continued on September 20, 2011 -and supporting Affidavits at least five (5) days before 

the aforesaid date of the hearing. 

Petitioner designates Erie County as the venue of this proceeding on the basis that the 

determination was made in Erie County. 

Dated: Buffalo, New York 
April )..t), 2012 

Respectfully submitted, 
/ 

/ 

JAECKLE_JJsE CHMA7· N MUGEL, LLP 

A;,// /71 / 
By: , c./ 

HowardS. Rosenhoch, Esq. 
Gayle L. Eagan, Esq. 

Avant Building- Suite 900 
200 Delaware A venue 
Buffalo, New York 14202-2107 
(716) 856-0600 

2 





STATEOFNEWYORK 
SUPREME COURT : COUNTY OF ERIE 

In the Matter of the Application of 

DORANENNI, 

Petitioner, 

For a Judgment Pursuant to CPLR Article 78, 

-against-

NIRA V R. SHAH, M.D., M.P.H., as Commissioner of the 
NEW YORK STATE DEPARTMENT OF HEALTH, 

and 

CAROL DANKERT, as Commissioner ofthe ERIE 
COUNTY DEPARTMENT OF SOCIAL SERVICES, 

Respondents. 

The petition of DORA NENNI respectfully shows that: 

P A I 0 
...:HE;::K ___ C.il,SH-. 

APR 2 0 Z01l! 

ERiE COUNTY 
CLERK'S OFFICE. 

VERIFIED PETITION 

Index No. 

I ;;;ola-{~L/ I 

1. Petitioner DORA NENNI is 96 years of age, having been born on February 26, 

1916. She resides at Beechwood Nursing Home in the Town of Amherst, County of Erie, State 

ofNewYork. 

2. Respondent NIRA V R. SHAH, M.D., M.P.H. is the Commissioner of the New 

York State Department of Health ("Health Department") and administers the Medical Assistance 

program ("Medicaid") in New York State. 

3. Respondent CAROL DANKERT is the Commissioner of the Erie County 

Department of Social Services ("Social Services") and administers the Medicaid program in the 

County of Erie. 





4. An application for Medical Assistance (hereinafter "Medicaid"), including 

coverage of nursing facility services, was submitted on the August 28, 2009 on behalf of 

Petitioner by her attorneys, Jaeckle Fleischmann & Mugel, LLP, Jenna S. Strazzulla, Esq., of 

Counsel. 

5. Social Services requested documentation from Petitioner on October I, 2009 and 

November 2, 2009, which was provided by Ms. Strazzulla on October 15, 2009 and November 

19, 2009, respectively. 

6. Although a Medicaid application is required to be completed by Social Services in 

45 days, on or about April 20, 20 I 0, five moths after the documents were provided, Social 

Services purportedly sent Ms. Strazzulla yet another document request. Ms. Strazzulla, 

however, did not receive it. 

7. On May 12, 2010, Petitioner's August 28, 2009 Medicaid application was denied. 

A copy of Social Services' denial of the application is attached to and made a part of this petition 

as Exhibit A. 

8. Thereafter, Ms. Strazzu!la had conferences with a Social Services caseworker, 

Amy Owczarczak, and a Social Services supervisor, Wendy McCormack, both in the Nursing 

Home Division. An agreement was reached among them that the nursing home payments for the 

period from August 2009 through January 2010 would be "written off" from the Petitioner's 

future NAMI payments or excess resources (hereinafter "Agreement"). 

9. Ms. Strazzulla confirmed this Agreement in a letter to Mr. McCormack and Ms. 

Owczarczak dated May 25,2010. This letter specifically stated the above terms, adding "You 

have explained that the practical effect of the write off effectively renders Ms. Nenni's 
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application as if it had been submitted August 28, 2009." (Emphasis added). A copy of this 

letter is attached to and made a part of this petition as Exhibit B. 

10. With her May 25, 2010 letter, Ms. Strazzulla enclosed all of the documentation 

requested in a fax she received from Social Services on May 18, 2010. 

11. Thus, Ms. Strazzulla accepted May 18,2010 as the new application date, relying 

on the Agreement she had reached with Social Services that the effect of writing off the six 

months of nursing home payments would have the same result as if the original application date 

of August 28, 2009 was in effect. 

12. As of the May 12, 2010 denial, Petitioner had sixty (60) days in which to appeal 

the denial of her Medicaid application. 

13. In reliance on the Agreement, Petitioner, by her attorneys, refrained from filing an 

appeal from the May 12, 20 I 0 denial, which was otherwise her right. 

14. At no time did Social Services, or their agents, indicate that they did not have the 

authority to enter into the Agreement. 

15. After the Agreement was reached, Petitioner, by her attorneys, continued to check 

on the status of the application. 

16. Specifically, Ms. Strazzulla requested an update on the status of the application 

on July 27,2010 and August 24,2010. It was not until September 13,2010, almost four months 

after the latest documents were submitted to Social Services, that Ms. Strazzulla was asked for 

further documentation. This further documentation was prepared for delivery on September 27, 

2010 and hand-delivered on September 28,2010. 
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17. On September 29, 2010, the May 18, 2010 re-application was denied, without 

Social Services reviewing the documents submitted by Petitioner's attorneys the day before. 

18. Petitioner did not agree with the determination denying Petitioner's Medicaid 

application, and a Fair Hearing was requested on November 22,2010. The parties did not 

dispute that the Fair Hearing request was timely made. 

19. The Fair Hearing was held on December 22,2010. Social Services was present 

and did not object to the submission by Petitioner's attorney of the May 25,2010 letter in which 

she confirmed the Agreement made between Social Services and Petitioner to write off the 

nursing home payments made from August 2009 through January 2010 to future NAMI payment 

and excess resources. 

20. On February 2, 2011, Administrative Law Judge Mariely Downey issued her Fair 

Hearing decision. In her decision, Judge. Downey reviewed the entire history of the application 

process and addressed the agreement made between Social Services and Petitioner's legal 

counsel, raising the acknowledgment of the agreement to the level of a "finding of fact" in this 

case. A copy of the Fair Hearing decision is attached to and made a part of this petition as 

Exhibit C. 

21. Judge Downey also found that Respondents had prematurely denied Petitioner's 

May 18, 2010 re-application and directed Social Services to continue to process the application 

and to so notifY Petitioner. 

22. After more documentation was requested by Social Services and supplied by 

Petitioner's attorneys, a Notice of Decision was issued by Social Services on May 5, 2011. A 

copy of that Notice is attached to and made a part of this petition as Exhibit D. 
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23. That Notice, however, ignored the Agreement made on behalf of Petitioner and 

extended the penalty period out to a total of57.039697 months to December, 2014. 

24. Petitioner appealed this Notice of Decision on June 9, 2011. 

25. A Fair Hearing was conducted by Administrative Law Judge Sarah M. Smith­

Ronan on August 16, 20 II and September 20, 20 II. 

26. During the course of the Fair Hearing, Ms. Strazzulla testified, indicating that the 

agency had made an Agreement relative to the NAMI payments. That position was consistent 

with Judge Downey's decision, wherein she recognized that an Agreement existed between the 

parties .. 

27. On December 20, 2011, Judge Smith-Ronan issued her Fair Hearing decision, 

affirming the determination by Social Services to deny Petitioner's application for Medicaid 

coverage of nursing facility services for the period February I, 2010 through November 2014, 

with a remainder to be applied to December 2014. A copy of this Fair Hearing decision is 

attached to and made a part of this petition as Exhibit E. 

28. Petitioner has complied with and completed the administrative appeal process and 

now appeals to this Court for adjudication. 

FIRST CAUSE OF ACTION 

29. Petitioner repeats andre-alleges paragraphs I through 28 above as if fully set 

forth herein. 

3 0. Respondents' refusal to enforce the Agreement memorialized May 25, 20 I 0 to 

write off the nursing home payments made from August 2009 through January 2010 from future 

NAMI payment and excess resources to the effect of rendering Petitioner's Medicaid application 

5 





as if it had been submitted August 28, 2009, was arbitrary and capricious and contrary to a 

binding Agreement. 

31. By reason of the foregoing, Petitioner is entitled to have the decision of 

Respondents reversed. 

SECOND CAUSE OF ACTION 

32. Petitioner repeats andre-alleges paragraphs I through 31 above as if fully set 

forth herein. 

33. Petitioner entered into a binding Agreement with Social Services. 

34. In reliance of that Agreement, Petitioner, by her counsel, was induced to refrain 

from filing an appeal from the denial of benefits issued on May 12,2010. 

35. Before at least one tribunal, Respondents acknowledged the existence of the 

Agreement. 

36. Petitioner was wrongfully denied benefits based upon Respondents' position that 

no Agreement had been reached. 

37. Respondents are equitably estopped from denying the existence and effect of an 

Agreement which they entered and upon which Plaintiff detrimentally relied. 

38. By reason of the foregoing, Petitioner is entitled to have the decision of 

Respondents reversed. 
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THIRD CAUSE OF ACTION 

39. Petitioner repeats andre-alleges paragraphs I through 38 above as if fully set 

forth herein. 

40. In the Fair Hearing before Judge Downey, Respondents acknowledged the 

existence of the Agreement. 

41. Subsequent to that Fair Hearing, Judge Downey issued a decision in which she 

made a finding of fact that the Agreement memorialized in the May 25,2010 letter was in fact, 

made by and between the Department of Social Services and the Ms. Strazzulla on behalf of 

Petitioner. 

42. Respondents are barred by the doctrines of collateral estoppel and res judicata 

from taking a contrary position, and are accordingly bound by the Agreement. 

43. By reason of the foregoing, Petitioner is entitled to have the decision of 

Respondents reversed. 

WHEREFORE, DORA NENNI, as Petitioner, prays that a judgment of this Court shall 

iSSUe: 

A. Reversing the decision of Respondents and directing Respondents to write 

off the nursing home payments made by Petitioner from August 2009 through January 2of0 from 

future NAMI payments and excess resources, to the effect of rendering Petitioner's Medicaid 

application as if it had been submitted August 28, 2009, 

B. Directing Respondents to set the penalty period to expire on February I, 

2014, as adjusted by reductions in the amount of uncompensated value of transferred assets as 

such funds are used for future care, and not on December I, 2014; and 
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C. Granting such other and further relief as to this Court may seem just and 

proper, including the costs and disbursements of this action, and attorneys' fees pursuant to 

Article 86 of the New York Civil Practice Law and Rules. 

DATED: 

1055236 

Buffalo, New York 
April t-O, 2012 

JAECKLE FLEISCHMANN & MUG 

U/-1~~ By: ~·/ , ~~ 
"~afd: ROsenhoch, Esq. 
Gayle L. Eagan, Esq. 

/ 

Attorneys for Petitioner 
Avant Building - Suite 900 
200 Delaware A venue 
Buffalo, New York 14202-2107 
Telephone No.: (716) 856-0600 
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VERIFICATION 

STATE OF NEW YORK ) 
) 

COUNTY OF ERIE ) SS: 

EILEEN C. HERR, being duly sworn, deposes and says that she is the attorney-in-fact for 

Petitioner DORA NENNI; that she has read the foregoing Petition and knows the contents 

thereof; that the same is true to her own knowledge, except as to those matters therein stated to 

be alleged on information and belief, as to those matters she believes them to be true. 

~(}-~ 
EILEEN C. HERR, P.O.A. 

Sworn to before me this 
2/J-#- day of April, 2012. 

~ ~ 

1055236v3 

BEVERLEYS. BRAUN 
Notary Public State of New Yorfl; 

Qualified in Erie County 1/ 
My Commission Expires April 7th 20 ..I.J2 
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MIC'IIAEL A. SIRAGL;SA 

ERIE COUt-.'TY A TIORNEY 

COUNTY OF ERIE MICHELLE M. PARKER 

FIRST ASSISTANT COUNTY A TIORNEY 

MARK C. POLONCARZ 

Mr. Robert M. Graber, Clerk 
Erie County Legislature 
92 Franklin Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

COUNTY EXECUTlVE 

DEPARTMENT OF L AW 

April 30, 20 12 

JEREM Y C. TOTH 

SECOND ASSISTANT COUNTY A TIORNEY 

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, 
regarding notification of lawsuits and claims filed against the County of Erie, e nclosed please find a copy 
of the following: 

File Name: 

Document Received: 

Name of Claimant: 

Claimant's attorney: 

Bailey, Jareld v. Boller, William and 
Fowler, Wilmer 

Verified Petition 

Jareld Bailey 
133 Hamlin Road 
Buffalo, New York 14208 

Carl H. Dobozin, Esq. 
70 Niagara Street, Suite 500 
Buffalo, New York 14202 

Should you have any questions, please call. 

MMP/dld 
En c. 
cc: Michae l A. Siragusa, Erie County Attorney 

Very truly yours, 

MICHAEL A. SIRAGUSA 
Erie County Attorney 

By /}y,~&t-__ 
' . 

Michelle M. Parker 
First Assistant County Attorney 

95 FRANKl iN STREET. ROOM 1634, 8 UF1 ALO. N EW Y ORK 14202- PHONE: (7 16) 858-2200 - WWW.ERIE.GOV 





FILED 
04/16/2012/ 1.6:21 :H 
ERIE COU~JH CLmK 
RCF'T ¢ 12059799 
I 2012001293 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF ERIE 

RE: In the Matter of the Application of 
Jareld Bailey For a Firearms License 
Pursuant to section 400.00 of the 

RECEIVED APR 19 20t: 

Notice of Petition 
Index No.: 

l~ \ 

New York Penal Law For a Judgment 
Pursuant to Article 78 of the civil 
Practice Law 

. I u· {-jo ,J. t:'\. W; 1/~/tM, Cu//z.1 
- w I I A!( ;;: f1. ,-c 'L' II~ (!_ 

') ,J /J J3. fZ. 1./ IS C ;({ 
PETITIONER f- /·<.'1 E. . ( 6 cJ ;1·-/ '/ f;.> To j 

f"l toP M I C 
Please take notice that upon the annexed Petition of Jare l d Bailey {):0: f 1 

verified on April 14, 2012, and upon the ex hi bits thereto attached, the 
undersigned will apply at a Special Term of the supreme court, held in 
the City of Buffalo on day of 2012, at 10:00 on the 
forenoon of that day, or as soon thereafter as counsel can be heard for 
a Judgment pursuant to C.P.L.R. Article 78 reviewing and annulling the 
determination and denial of Acting New York Supreme court Justice, M. 
william Boller, and confirmation of the Supervisor of the Erie County 
Pistol Permit Department which denied the 
license to the Petitioner and granting such 
as the court· may seem just and 

issuing of the Firearms 
other 'lnd further relief 

TO: New York State Attorney General, 
Local office at 
Main Place Tower, 350 Main Street, 
Ste. 300A, Buffalo, New York, 14202 

And 
Hon. M. William Boller, 
25 Delaware Avenue, 
Buffalo, New York, 14202, 

And 
wilmer Fowler, Jr. 
supervisor of Erie county 
Pistol Permit Department, Erie 
county Hall, 95 Franklin 
Street, Buffalo, 
New York, 14202 

RECEIVED 
A F'R 1 ,, "'1'? ~~ I Q ~ j~ 

PISTOL PERMIT DEPT. 

500 

P A I D 
;_...,f:(:K. __ :-'(\$}-!~ 

APR 1 6 2012 





SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF ERIE 

RE: In the Matter of the Application 
Jareld Bailey For a Firearms License 
Pursuant to Section 400.00 of the 
New York Penal Law For a Judgment 
Pursuant to Article 78 of the civil 
Practice Law 

PETITIONER 

Against 

Hon. M. William Boller, 
Acting Supreme Court Justice 

And 
Wilmer Fowler, Jr., 
supervisor of Erie county 
Pistol Permit Department 

RESPONDENTS 

Index No.: 

VERIFIED PETITION 

The Petition of Jareld Bailey respectfully alleges: 

1. That Petitioner is a citizen of the united States and resides at 
133 Hamlin Road, Buffalo, New York, 14208, county of Erie. 

2. That Petitioner is 43 years of age having been born on January 2, 
1969; 

3. That the Petitioner has duly applied for a Firearms license to the 
Erie county Pistol Permit Department in 2011; 

4. That the Petitioner has fulfilled all the requirements for a 
Firearms license on two (2) occasions, first in 2008 and again in 
2011, and the Respondent's deny his Application for the same reason 
for "good moral character and his inability to lead a law abiding 
life as demonstrated by his illegal possession of 127 packages of 
heroin on September 20, 1989. This was a criminal offense that 





Peti ti one r was acquitted of by the State of New York, Supreme court, 
Appellate Division, 3~ Department, on May 5, 1994. · The Indictment 
and all charges were dismissed and sealed pursuant to C.P.L. §160.50. 
The effect of the aforesaid sealing is outlined in criminal Procedure 
Law §160.60; 

5. That the Respondents are aware of the aforesaid dismissal and 
sealing and continuously attempt to circumscribe the law of the State 
of New York; 

6. That there has been no Hearing or explanation for withholding 
the Firearms license, only the Judge's order; 

7. In addition, the Petitioner submits two (2) exhibits: 

a. Exhibit A: The letter from Mr. Fowler forwarding Judge 
Boller's order; and 

b. Exhibit B: Memorandum and Order dismissing the charges 
against the Petitioner (constitutionally defective) with the court's 
sealing order, C.P.L. §160.50; 

8. Petitioner respectfully submits that the decision disapproving 
his current Application for a New York State Pistol License was 
arbitrary and capricious and an abuse of discretion. The 
Respondents apparently rely on the dismissed and sealed charges. 
Judge M. William Boller seems to be disregarding his oath of office 
to follow the law of the State of New York; 

9. That no previous Application for this or similar relief has been 
made by Petitioner in this or similar proceeding; 

WHEREFORE, petitioner respectfully prays pursuant to New York 
C.P.L.R. Article 78 that this court review the determination to 
disapprove Petitioner's Application for a New York State Firearms 





license by Respondents to determine that their acts and conduct were 
arbitrary and capricious and an abuse of discretion and grant a final 
Judgment pursuant to the N.Y.C.P.L. Article 78: 

1. Annulling, vacating and setting aside Respondents' 
written disapproval dated December 8, 2011, and allowing a Firearms 
license to be issued. 

DATED: April 16, 2012 gd/&;L 
Jareld Baile~- 21 





STATE OF NEW YORK) 
COUNTY OF ERIE ) ss: 

CLIENT 
VERIFICATION 

I, JARELD BAILEY, being duly sworn, deposes and says that deponent is the 

Plaintiff in this action and has read this Verified Petition; deponent knows its content 

and knows that it is true to the best of deponent's knowledge, except as to those 

matters stated to be upon information and belief, and as to those deponent believes 

them to be true. 

Sworn to before me this 16th day 
April 2012. 
I~ . 

--<,~R-\!1\ ~~ 
I 

KATHLEEN MERWIN 
COMMISSIONER Of DEEDS 

......... Ciral!lulllo.lft !llltooolf 
~~reo ·-•fllioii:O.O.:I1.~ 

P~Jidz 
Jareld Bailey cJ 

Notary Public 
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County of Erie 
IVILLMER FOWLER, JR. 
PISTOL PERMIT SUPERVISOR 

Mr. Jareld S. Bailey 
133 Hamlin Rd 
Buffalo, New York 

Dear Mr. Bailey: 

COUNTY CLERK 

14208 

December 8, 2011 

Please be advised that your application for a Firearms License 
has been denied by Honorable M. William Boller, Acting Justice of 
the Supreme Court. 

Enclosed is the order specifying his reason(s) for his decision. 

S.incerely, 

\J.~~\~' 
Willmer Fowler, Jr. 
Supervisor 
Erie County Pistol Permit Department 

WF/JP 

Enc. 

C:\WPDOCS\DENIAL 

ERIE COUr\TY HALL· 92 FRANKLI:-1 STREET· Bt;FFALO, NEW YORK · 1-1202 · PI!Or-;"E: (716) 858-6600 





STATE OF NEW YORK 
SUPREME COURT : COUNTY OF ERIE 

IN THE MATTER OF THE APPLICATION OF 

JARELD S. BAILEY 

FOR A FIREARMS LICENSE PURSUANT TO 
SECTION 400.00 OF THE NEW YORK STATE 
PENAL LAW 

ORDER 

Upon a full review of the application for a firearms license by the above-

named applicant, and following a full investigation of the application, said 

application is hereby DENIED for the following reason: his lack of good moral 

character and his inability to lead a law abiding life as demonstrated by his 

illegal possession of 127 packages of heroin on September 20, 1989. 

The application must therefore be denied ..... . 
) 

SO ORDERED. 

DATED: November 21, 2011 
Buffalo, New York 

G, fZ. flr JV It; U 

J\1,;::1;..c,,~:0o, )lJ t/ 

C1\-..~~-~)ck"-
COURT CL~:F.i: 

. .:<)• 
_ .. /~ ;..:-; 

~·'I' ./' / 
/~ / ,..·:-:.r 

(.' ,. . ~. . ' 
-~ .. ~-/ 

/ 

/~/ 

N. M. WILLIAM BOLLER 
A. J. S. C. 
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h;fnatl ~aurt..:- ).pptlllt! .llmt.al!l 
!4trb Jubtr~llr~m .·.· 

Decided and Entered: May 5, 1994 

THE PEOPLE OF THE STATE 
OF NEW. YORK, 

Respondent, · 

62808 

v MEMORANDUM AND ORDER 

JARELD BAILEY,· 
Appellant. 

= ~ 
,_ 

Calendar Date: March 29, 19·9.4 = 
· .... 

Before: Mikell, J.P., Crew III, White, Casey and Peters, ::r£': 
"" ""· 

..... : .... ,·.: · .. 
.·' 

~ ,. 
·c.m 

7; . 
;;,--=~ l"'e.., 
~o .. 
~ttl ... 
• ;111'1'.1 
~~~~ 
' ......... 

. ;-,.., 

i 
" . . ;.a. 

·~:.W'di::;;.~.;~·.~. , ,,.,.. . '/ 'i·'.''::I''P. t<tJ:.e' ;.: D·anz.;i;<;er· ;.: .. Dobciz in ( ca:r l H . Ooboz in of counsel}>,' 
·"··~: .;-':·:;:;"~,.- , ... ,. -.. ~·=t•-"""''·'··-f""'""' · ·a~..-·-~''l:a~·t'· · .. .. ..· .. ·_.- .. :il,~1-.", .. ~·b.h.'!.,..!.' ... :·~ ~-~·;:. ~-~;.,·_~·:;. .. ,:~-. <oO"J:fJ!o"';;l.'..;: ·~; • • ,. 

··.·.·~-· .., . 

(Christopher o. Horn of ·. 

·, . 

... ·.,'· 
the Covnty·Co~t of Albany. county 

4, 19 9'L upon a verdict convicting: 
;· oi criminal possession of: a controlled 

tn~rd degree and criminal· possession of a 
U.OS'l:a:ncre- in the ·fourth deqree. · . _·. , ..... '. 

The i.save· here is whether the conduc.t of defendant~ .. pr.~~~~·~/·· 
the polic-e with· a founded. suspicion tha.t .. c.ri:mfna'l.~ty W.ais: ·&fo;ot~'(:/:. 
t.hus· j:us:t'ifyin.; the common ·law inquiry · u·ndert:akei:J:. by: tlfeni•;, :.'· w,e.::: .. ·:< 
think, no.t: and· revers.e, ... ::. ,. :: ....... . · .. :., : . .,. .. ; ... :.· .... : .. ,.. .. .. 

On September .20, 1989, at app~oxim,a,tj:ly';~~3'0·. ±~t. th~. ~;ian!~~;, 
defendant, . carrying a black bag, alighted from.: a '):lus·· at the>· . · 
Greyhound terminal in the City of Albany: .. · AS' defendant s.t'apped · 
off the bus., he was· observed by City o.f .. A:lb;my. J?o.l:ice.rtiatei:tive· 
John Burke, who was enqaqed in a. na:rca.tics· .. in:t.ardicrt::ion. act'ion· at 
the terminal. Burke was wearing civiLian .. clo:thes:. but had h.l;s 
detective's shield around his. neck. and v.~s~ble 'i'.o the pUb lie; •. 
Burke was standing· in plain view of the b.ui. pas.sengers. for the 





:;:.: :; '':~ ~,... ·;~ ;. 
.·'.\-; 

'· 
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purpose of observing· them and gauqing their reaction to his 
presen_ce·.. Bu_l::ke/·.~ p_artner:,.• c·i·ty of Albany Detective Timothy 
Murphy_, was-- s.tand'ing. n·ea-rby wi.tl'l his badge also clearly visible. 
AS. _tJ:l.e bus; -pasa,en.g;e;rs: d,isembarl<ed; they were directed by the 

. driver 'to axi.t>·mto- .the::terminal· throuqh gate 10. . . ....... _,_ . . , 
_ _ _ _ gate, .he made eye contact with 

l3ilike';· ;:tsf·t-·the: ::lfi!'la-,oJ; ,paasepq_ers and entered the terminal 
,,,J:hJ:pjlqh a dCi<:Xi'' to' the. ·~ani-;: ·of·· gate· lO. This_ arous.ed. the 
:;,;_attsj;ioll'd6i:ii;:.,_f' Burke: and:: M\IrilhY. and they bee;; an to monitor defendant . 

ta:i:~ > .Defen<;tant was then. observed putting his black 
tin<iSz:Qbitt- aiaaf and: walking to a pUblic telephone, 

.,:.·sometimes with the .bag and sometimes· 
aurke to be very nervous .• 

to. the bathroom without his. bag, came 
'-r'e.'tr:teved. the bag and reentered the . 

liioirit. Bur.~e- a~d Murphy entend the bathroom, 
· if he was having a problem, . to which 

Burlce .thereupon ~<-"P1ained his purpose 
and asked defendant if he could sea-rch 

co:n:~-en~ed to the search- aJtd: upon opening the 
g_la.sii·.J.ne. envelopes contaJ.nl.ng a white 

i:.er:. determined to be hero.in:. 

later indicted· 
possession: 'of' a ·con.trolled substance in the third· 
,..,.,.,,.' n .. f' .. T1rl""'" mrrtt ... d to ·auooress the heroin found 

appealed his 
tance in 

.~ha.t county 

.very broad 
-r~:tatinq to 
"- • s'· presence: 
reasoni for 

·; ho_weve:z::, a 
· inquiiy 

approa, 

by the­
;w. up:uaJ:l::Z:e reason.. to 

J:lr,{;!'di• 2·1 01 22 0) , •"-'-"' .... a: o.f. ··innocent as 





~;r:IT::~~;:··~,:P2t~(T:;;;·~ 
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::-,} ... :• 
·f::. ' ' 
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·, ,' 

'· 
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well as culpable interpretation" and could nat, therefore, 
generate a founded suspicion that crimio.ality was afoot (id., at 
216}. I.ndeed, Burke· testified· that he had no reason to believe 
that defendant was carrying contraband at that time. Nor could 
defendant's conduct in going back and forth to a public telephone 
and to the bathroom create such a suspicion, 'rhus, while Burke 
and Murphy possessed a prop.er basis to request info:nnation of 
defendant,· including the innocuous inquiry as to whether there 
was any problem, defendant's behavior did nat provide ·the 

. off:i:cers with a basis· to reques.t a s.earch of. his luqgage ( 11.ee, 
People v Rollman, supra, at 1.9'4). Beca.usa defendant' s· cons<>..nt 
was the product. of an improper .police inqui~,. county court erred 
in denyinq. defendant's. motion to'. suppress. the evidence found in 
his bag. Moreover, the record reveals. that absent such evidence, 
the People did not make. out a prima facie. case and, hence, 
dismissal of the indic-tment iS appropriate· (see, People v Bouton, 
50 NY2d 130) . 

Mikell, J.P. , White; Casey and Peters, JJ. , concur. 

ORDERED that the j:udgment is. reversed,. on the law, motion to 
suppress the heroin found in defendant's baq qranted an9- the 
indictment dismissed. : ~t~~~;i,:. . ... 

ENTE:P.i 

/sl Mieh.aelJ. Novack 

API'EU.ATE OMSION SUPtiEME COURT ·THIIIO D9AIITNIIIfT 
. STATE OF NEW YOIIK Michael J. Novack. 

-.-, ... 
iS:" ... J::. 

;.,!:: Clerk -= ,->'!: "' ..... 
~ IIICHAELJ. NOVACK. Cilltl of the Appetlatt Divlalon of lilt a..,_ Cowl 
Third Judiclallltplrtment, do he!tby ~tlify lhiiiiNw ccmpwlllll!lt CCIIII' 
wllh the original thereof filed In laid omc. on m ~ 6, 1 CJ "l'f lrMI 
IIIII the ..,. .11 a CO!Tect "-''Il thnot w oll!)la wllalt a¥f ~ 

. IN~. WttEAEOFI ~ ~,l/J'IhlllldlrKI .._..,_ IMI 
ollhil Court on .· FEI:i ~ lj LUU/ 

~ ~g~ 
N :<c:f; 
U'l .?. -~~ 

• r. '•'( :7• 
'':! ..,_, 
~ 

....,., 
~ 
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COURT SEALING ORDER 
CPL SECTION 160.50. 

FROM : ALBANY COUNTY COURT 
ALBANY COUNTY COURTHOUSE 
16 EAGLE STREET, ROOM 102 
ALBANY, NEW YORK 12207 

INDEX # DA 609-89 

DEFENDANT'S NAME: JARELD BAILEY 
ADDRESS: 133 HAMLIN RD, BUFFALO NY 14208-

DATE OF BIRTH: 01-02-1969 

DATE OF ARREST: 09-20-1989 NYSID# 6465406J COURT CONTROL #: 115811592 

INDICTMENT # TO BE SEALED: 13-2647APR 
CHARGE(S) TO BE SEALED: 

3-CRIM POSS NARCO DRUG INT/ PL-220.16-01 
4-CRIM POSS NARCO DRUG-4TH PL-220.09-01 

DEFENSE ATTORNEY: FRED SANTIAGO 
ADDRESS: 8 THURLOW TERRACE, ALBANY, NY 12203-

TO: NYS DIVISION OF CRIMINAL JUSTICE SERVICES 

-BF- -N-001 
-CF- -N-001 

HON. P. DAVID SOARES, ALBANY COUNTY DISTRICT ATTORNEY 
HON. JAMES L. CAMPBELL, ALBANY COUNTY SHERIFF 
HON. THOMAS G. CLINGAN, ALBANY COUNTY CLERK 
POLICE DEPARTMENT: ALBANY POLICE DEPT 
CITY/TOWN/VILLAGE COURT: ALBANY POLICE DEPT 

The above captioned criminal action having on May 5, 1994, been terminated in 
favor of the above named defendant in accordance with Section 160.50 of the 
Criminal Procedure Law and it appearing that no other criminal action or 
proceeding is pending against that person, it is ordered that every 
photograph, photographic plate or proof and all palm prints, and fingerprints, 
and all duplicates taken pursuant to Article 160 of the Criminal Procedure Law 
in regard to this action or proceeding shall forthwith be, at the discretion 
of the recipient agency, either destroyed or be returned to such person or the 
attorney who represented him/her. Departments or agencies who transmitted or 
otherwise forwarded copies of such to any agency of the United States or any 
other state of jurisdiction outside New York State shall request in writing 
that all copies be returned to the Police Department or law enforcement agency 
which transmitted or forwarded them and upon such return said department or 
agency shall return them as provided above. All official records and papers 
relating to the arrest or prosecution BE SEALED and not made available to any 
person or public or private agency, except as provided in Section 
160.50 (1) (d), and or Section 160.50 (1) (c). 

REMARKS: 5-5-94 AD3 JUDGEMENT REVERSED, INDICTMENT DISMISSED 

cc: WM 





SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF ERIE 

RE: In the Matter of the Application of 
Jareld Bailey For a Firearms License 
Pursuant to section 400.00 of the 
New York Penal Law For a Judgment 
Pursuant to Article 78 of the civil 
Practice Law 

PETITIONER 

Notice of Petition 
Index No.: 

Please take notice that upon the annexed Petition of Jareld Bailey 
verified on Apri 1 14, 2012, and upon the ex hi bits thereto attached, the 
undersigned will apply at a Special Term of the Supreme court, held in 
the City of Buffa 1 o on day of 2012 , at 10:00 on the 
forenoon of that day, or as soon thereafter as counsel can be heard for 
a Judgment pursuant to C.P.L.R. Article 78 reviewing and annulling the 
determination and denial of Acting New York supreme Court Justice, M. 
william Boller, and confirmation of the supervisor of the Erie County 
Pistol Permit Department which denied the 
license to the Petitioner and granting such 
as the court may seem just and proper 

TO: New York State Attorney General, 
Local office at 
Main Place Tower, 350 Main Street, 
ste. 300A, Buffalo, New York, 14202 

And 
Hon. M. William Boller, 
25 Delaware Avenue, 
Buffalo, New York, 14202, 

And 
wilmer Fowler, Jr. 
supervisor of Erie county 
Pistol Permit Department, Erie 
county Hall, 95 Franklin 
street, Buffalo, 
New York, 14202 

issuing of the Firearms 
other and further relief 

\ 

500 





MICI IAEL A. SJRAGL'SA 

ERIE COUNTY ATTORNEY 

COUNTY OF ERIE MICHELLE M. PARKER 

FIRST ASSISTANT COUNTY ATTORNEY 

MARK C. POLONCARZ 

Mr. Robert M. Graber, Clerk 
Erie County Legislature 
92 Franklin Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

COUNTY EXECUTIVE 

DEPARTMENT OF LAW 

April30, 20 12 

JEREMY C. TOTH 

SECOND A SSISTANT COUNTY ATTORNEY 

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, 
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please fi nd a copy 
of the following: 

File Name: 

Document Received: 

Name of Claimant: 

Claimant's attorney: 

Batch, Joanne as Parent & Guardian of 
Fleming, an Infant & Flemming, 
Brittany v. City of Buffalo, City of 
Buffalo, Dept. of Public Works, Parks 
and Streets 

Notice of Motion 

Joanne Batch 
354 Davey Street 
Buffalo, New York 14206 

Richard A. Nicotra 
Andrews, Bernstein & Maranto, LLP 
69 Delaware Avenue, Suite 1200 
Buffalo, New York 14202 

Should you have any questions, please call. 

MMP/dld 
En c. 

Very truly yours, 

MICHAEL A. SIRAGUSA 
Erie County Attorney 

By: fly.~ -P~e--
Michelle M. Parker 
First Assistant County Attorney 

t)5 F RANKLIN ST REET. ROOM 1634, B UFFALO. NEW YORK 14202 - PHONE: (716) 85R-2200- WWW.ERIIJjOV 





STATE OF NEW YORK 
SUPREME COURT: COUNTY OF ERIE 

JOANNE BATCH AS PARENT AND 
GUARDIAN OF BRITTANY FLEMING, AN INFANT 
AND BRITT ANY FLEMMING, 

Claimants, 

vs. 

CITY OF BUFFALO 

NOTICE OF MOTION 
TO SERVE LATE NOTICE 
OF CLAIM 
Index No. 12012-958 

CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS This paper received at the 
PARKS AND STREETS ' Erie C

1
ounty At!cepey's Office 

MOTION MADE BY: 

DATE, TIME AND 
PLACE OF HEARING: 

Respondants. 

from\ ..a·~"'-D!t'-i \\ :,:nm 
th~; day ~f £1?r.!' · ,20~ 

at II) 3-,()a.m./p.m. 

ANDREWS, BERNSTEIN & M~c..WwMfbrlieifriklm 
Street, Buffalo, New York, 14202, attorneys for Claimants, 
JOANNE BATCH and BRITTANY FLEMMING. 

------:----::--' 2012, at , in the __ noon, 
or as soon thereafter as counsel can be heard before the Hon. 
---=----:------,-----' at a Special Term, Part _, 
_Delaware Avenue, to be held at the Courthouse thereof, 
Buffalo, New York. 

SUPPORTING PAPERS: Affirmation of Richard A. Nicotra, Esq., sworn to on the _th day 
of April, 2012 and the proposed Notice of Claim, duly verified 
the _'h day of April, 2012. 

RELIEF DEMANDED 
AND GROUNDS: 

An order pursuant to General Municipal Law§ 50-e (5), granting 
leave to serve the annexed proposed Notice of Claim upon 
Respondant, COUNTY OF ERIE, and for such other and further 
relief as to the court may seem just and proper. :: S §! ~~; 

t;::~~~ ~ The above-entitled action is for personal injury. ,.. 
Dated: April 2.."> , 2012 

Buffalo, New York 

'omeys for Claimant 

/"\ I. 

·=· Ot.J · 
C:• ~~·· c: ·=· . >::· t-) z \-"• 
;~~ ;5:: ~ t:: 
(~.1 (,Jl 

(.Jl•:-.• 
car~ .... ·=· !'1 (.11 :::0 •• 

7- r.~.J 
c-::.1 

./ r::· .I r 





TO: CITY OF BUFFALO 
Law Department 
1100 City Hall 
Buffalo, New York 14202 

CITY OF BUFFALO 
Department of public works 
502 City Hall 
Buffalo, New York 14202 

420 Franklin Street 
Buffalo, New York 14202 
(716) 842-2200 

COUNTY OF ERIE DEPARTMENT OF LAW 
95 Franklin Street, Suite 1634 
Buffalo, New York 14202 





STATE OF NEW YORK 
SUPREME COURT: COUNTY OF ERIE 

JOANNE BATCH AS PARENT AND 
GUARDIAN OF BRITT ANY FLEMING, AN INFANT 
AND BRITTANY FLEMMING, 

Claimants, 
vs. 

CITY OF BUFFALO 

AFFIRMATION 

Index No. I2012-958 

CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS, 
PARKS AND STREETS 

STATE OF NEW YORK 
COUNTY OF ERIE 
CITY OF BUFFALO 

Respondants. 

) 
) SS.: 
) 

Richard A. Nicotra, Esq., attorney at law duly licensed to practice in the State of New 

York, hereby affirms under penalty of perjury: 

I. I am associated with Andrews, Bernstein & Maranto, LLP, attorneys for the Claimants, 

JOANNE BATCH and BRITTANY FLEMMING, in the above-entitled action. As such, I am 

fully familiar with the facts and circumstances contained in this Affirmation. 

2. I make this Affirmation in support of the Claimant's motion for leave to serve a late 

notice of claim pursuant to General Municipal Law§ 50-e(5). 

3. On or about March 1, 2008, plaintiff, Brittany Fleming was walking out of Lovejoy 

Pool when she was caused to slip and fall down the inside stairs upon puddles of water at 1171 

East Lovejoy Street, City of Buffalo, County of Erie and State of New York, resulting in 

serious personal injuries. Upon information and belief, the water was there because of 

negligence and lack of care on the part of the defendants, COUNTY OF ERIE, and/or CITY 

OF BUFFALO, and/or CITY OF BUFFALO DEPARTMENT OF PUBLIC WORKS, PARKS 





AND STREETS and/or its agents, servants and employees. 

4. Thereafter, Claimant failed to file a Notice of Claim against Respondent COUNTY OF 

ERIE within ninety (90) days of her fall. Plaintiffs now move for leave to serve a late Notice 

of Claim upon Respondent. See Exhibit A. 

5. New York General Municipal Law Section 50-e (5) provides that in determining 

whether to grant a motion to file a late notice of claim, a court shall consider, in particular, 

whether the public corporation, or its attorney, or its insurance carrier acquired actual 

knowledge of the essential facts constituting the claim within ninety (90) days or a reasonable 

time thereafter. The court shall also consider all other relevant facts and circumstances, 

including but not limited to: whether the claimant in serving a notice of claim made an 

excusable error concerning the identity of the public corporation against which the claim 

should be asserted; or whether the delay in service the notice of claim substantially prejudiced 

the Respondent. 

Facts: 

6. Upon information and belief, Respondents, City of Buffalo and City of Buffalo 

Department of Public Works, Parks and Streets, who co-maintain the property along with the 

County of Erie, were put on notice of Claimant's fall within ninety (90) days of its occurrence. 

See a letter from our office to City of Buffalo Legal Department, dated May 8, 2008, attached 

hereto as Exhibit B, and letter from our office to City of Buffalo Department of Public Works, 

dated May 8, 2008, attached hereto as Exhibit C. 

7. Claimant erroneously identified the sole municipal entity involved with the 

maintenance and upkeep of the pool performed by Erie County as being performed solely by 

the City of Buffalo and the City of Buffalo Department of Public Works, and served a notice of 





claim upon both of those entities on or about May 8, 2008. 

8. On or about April 9, 2012 the undersigned received a telephone conversation from the 

Buffalo City attorney, Robert Quinn, who stated that while the City of Buffalo owned the 

property at 1171 East Lovejoy Street, the COUNTY OF ERIE was an additional party 

responsible for maintenance at the 1171 East Lovejoy Street property. Pursuant to a temporary 

contract that has since expired. 

ARGUMENT 

I: CLAIMANT IS ENTITLED TO A TOLL BASED ON HER DISABILIY OF 
INFANCY 

9. Claimant, BRITTANY FLEMMING, was born on March 28, 1993 and was 15 years 

old at the time of the accident. 

10. Under CPLR 208, a claimant is entitled to a toll of the statute.of limitations based on 

infancy. The toll extends the time within which the action must be commenced to three (3) 

years after the disability ceases. This toll for infancy is also applicable to toll the time within 

which a court may grant a claimant leave to file a late notice of claim. See Cohen v. Pearl 

River Union Free Sch. Dist., 51 N.Y.2d 256 (1980). 

11. Because Claimant, BRITTANY FLEMMING was an infant at the time of the accident, 

and the present date is still within the three (3) years after which her disability ceased, this 

Court has the discretion to grant claimant permission to file late notice of claim against 

COUNTY OF ERIE. 

II: CLAIMANT MADE AN EXCUSABLE ERROR CONCERNING 
THE IDENTITY OF THE PUBLIC CORPORATION 

AGAINST WHICH A CLAIM SHOULD BE ASSERTED 

12. As detailed in the "Facts" section above, Claimants erroneously under-identified the 

public corporations involved in this incident. 





13. Within the statutory period Claimants served a Notice of Claim upon two of the three 

public corporations involved, but failed to serve a Notice of Claim upon the third public 

corporation involved. 

14. The case at bar is factually similar to the Fourth Department in Nickerson v. County of 

Jefferson, 199 A.D.2d 1070 (41
h Dept. 1993). In that case the Appellate Division reversed an 

order denying plaintiffs motion for permission to file a late notice of claim pursuant to General 

Municipal Law §50-e(5). The Court held that the defendant had knowledge of the essential 

facts constituting the claim within the statutory period; part of the reason for the failure to file a 

timely notice of claim was claimant's erroneous identification of the governmental entity 

involved; and the County failed to demonstrate that it suffered prejudice by reason of the 

failure to file a timely notice of claim. Here the City of Buffalo, a temporarily collaborator with 

the County, had actual timely notice, and conducted a 50-h Hearing on October 30, 2008. 

15. Claimants' error in failing to identify the COUNTY OF ERIE as an involved entity was 

therefore excusable and should not prevent them from serving a Notice of Claim on the 

COUNTY OF ERIE. See Nickerson v. County ofJefferson, 199 A.D.2d 1070 (41h Dept. 1993). 

IV: RESPONDENT CANNOT DEMONSTRATE THAT IT SUFFERED ANY 
PREJUDICE. 

16. Along with the City of Buffalo, Erie County was allegedly responsible for co-

maintenance of the property at I I 71 East Lovejoy Street. The incident in question was 

witnessed by several City Employees and Plaintiff filed a timely Notice of Claim with the City 

of Buffalo and The City of Buffalo Department of Public Works. Claimant did put both the 

City of Buffalo and the City of Buffalo Department of Public Works on notice of this incident 

within the ninety (90) day period under §50-e of the General Municipal Law. Therefore, the 

City was on actual notice of the claim and had ample opportunity to investigate the claims. See 





Nickerson v. County of Jefferson, 199 A.D.2d 1070 (4'h Dept. 1993); Gilbert v. Eden Central 

School District, 306 A.D.2d 925 (4'h Dept. 2003); Vasquez v. City of Newburgh, 35 A.D.3d 

621 (2"d Dept. 2006); Miranda v. New York City Transit Authority, 262 A.D.2d 199 (1 51 Dept. 

1999); and McAdams v. Poice Department of the Town of Clarkstown, 184 A.D.2d 847 (3'd 

Dept. 1992). 

17. Furthermore, because City of Buffalo and Erie County were both parties responsible for 

co-maintaining the property at 1171 East Lovejoy Street, City of Buffalo, Erie County was on 

constructive notice of the claim upon City of Buffalo's receipt of Plaintiffs' Notice of Claim 

and had knowledge of the essential facts constituting the claim within the statutory period, and 

therefore had sufficient notice under §50-e of the General Municipal Law. 

18. Since the City of Buffalo, who is jointly responsible for maintaining the property had an 

opportunity to investigate the claim, and since Respondent, COUNTY OF ERIE, clearly had 

notice of this accident, COUNTY OF ERIE cannot claim any substantial prejudice in 

maintaining a defense in this action. 

CONCLUSION 

19. A copy of the Claimant's proposed Claim is annexed hereto as Exhibit D. 

20. There has been no previous application for the relief sought herein. 

WHEREFORE, your deponent respectfully requests that this Court grant an Order 

permitting the Claimant to serve a late Notice of Claim upon Respondent COUNTY OF ERIE, 

and for such other further and different relief as the court deems just and proper. 

Dated: April~(, 2012 
Buffalo, New York 





STATE OF NEW YORK 
SUPREME COURT : COUNTY OF ERIE 

JOANNE BATCH AS PARENT AND 
GUARDIAN OF BRITTANY FLEMING, AN INFANT 
AND BRITTANY FLEMMING, 

Claimants, 
vs. 

CITY OF BUFFALO 

AFFIDAVIT OF SERVICE 

Index No. I2012-958 

CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS, 
PARKS AND STREETS 

Respondants. 

I, Richard A. Nicotra, affirm pursuant to CPLR §21 06, that the within Notice of Motion 
was this date mailed to all parties shown below at their respective addresses: 

COUNTY OF ERIE DEPARTMENT OF LAW 
95 Franklin Street, Suite 1634 

Dated: April'~-']', 2012 
Buffalo, New York 

Sworn to before me this 

Buffalo, New York 14202 

___ day of , 2012 

Notary Public 





STATE OF NEW YORK 
SUPREME COURT: ERIE COUNTY 

JOANNE BATCH AS PARENT AND 
GUARDIAN of BRITTANY FLEMMING, AN INFANT 

Claimant, NOTICE OF CLAIM 
vs. 

CITY OF BUFFALO 
CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS, 
PARKS AND STREETS 

Respondents. 

PLEASE TAKE NOTICE, that Claimant, JOANNE BATCH P!NIG OF 

BRITT ANY FLEMMING, AN INFANT, hereby intends to file a claim against the CITY 

OF BUFFALO, and/or CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS, 

PARKS AND STREETS, and in support of said claim state the following: 

I. The Post Office address of the Claimant is 354 Davey Street, Buffalo, NY 

14206. 

2. The attorneys for the Claimant are Andrews, Bernstein & Maranto, LLP, 

69 Delaware Avenue, Suite 1200, Buffalo, New York 14202, Telephone (716) 842-2200. 

3. The Claim arose as follows: On or about March I, 2008, Infant Claimant, 

Brittany Fleming was walking out of Lovejoy Pool when she was caused to slip and fall 

down the inside stairs upon puddles of water. 

4. This incident was caused by the negligence, carelessness, and 

recklessness on the part of the CITY OF BUFFALO, and/or CITY OF BUFFALO 

DEPARTMENT OF PUBLIC WORKS, PARKS AND STREETS and/or their agents, 

servants and/or employees as follows: 

a. Negligently failing to maintain the premises in a reasonable and 

safe condition; 

b. Negligent in creating and/or maintaining a dangerous and 

hazardous condition on the pre!llises;. 

c. Negligently failing to warn the Claimant of the dangerous and 





hazardous conditions in the subject area; 

d. Negligently failing to recognize a known hazardous condition; 

e. Negligently failing to take proper measures to correct the 

dangerous condition in the subject area; and 

f. Negligently failing to provide proper supervision in the subject 

area. 

g. Negligently hiring and training of Parks Department employees. 

5. This Claim is for personal injuries, conscious physical and emotional pain and 

suffering, medical expenses, as well as consequential damages. 

6. By virtue ofthe negligence, carelessness and recklessness of the CITY OF 

BUFFALO, and/or CITY OF BUFFALO DEPARTMENT OF PUBLIC WORKS, 

PARKS AND STREETS claimant BRITT ANY FLEMING, was caused to suffer serious, 

significant and pennanent injuries from this incident, including a Thumb Fracture and 

Scaphoid Fracture. Claimant sustained damages in an amount which cannot be 

reasonably calculated at this time. 

7. By virtue of the negligence, carelessness, and recklessness of the CITY 

OF BUFFALO, and/or CITY OF BUFFALO DEPARTMENT OF PUBLIC WORKS, 

PARKS AND STREETS, Claimant has also incurred hospital and medical expenses, and 

other necessary related expenses, the amount of which is undetennined to date. 

WHEREFORE, claimant requests that the CITY OF BUFFALO, and/or CITY 

OF BUFFALO DEPARTMENT OF PUBLIC WORKS, PARKS AND STREETS 

compensate Claimant, BRITTANY FLEMING, for her injuries. 

Dated: Buffalo, New York 

M'y 5, 2008 .• ······) 
/~ /Yours, etc., .. 

<: /-
(~Y Ri_sh.arcf' A. Nisotfa, Esq. 

·.. ···-ANDREWS, BERNSTEIN & MARANTO, LLP 
Attorney for the Plaintiffs 
69 Delaware Avenue, Suite 1200 
Buffalo, New York 14202 
(716) 842-2200 





VERIFICATION 

STATE OF NEW YORK 
COUNTY OF NIAGARA ss. 
CITY OF BUFFALO 

JOANNE BATCH P!NIG of BRITTANY FLEMMING, being duly sworn, depose 
.and say that they are the Claimant in this action for; that they" have read the foregoing 
Notice of Claim in this action and know the contents thereof; that the same is true to the 
knowledge of deponent; except as to the matters therein stated to be alleged on 
information and belief, and that as to those matters, they believe them to be true. 

Joanne Batch P/N/G of Brittany Flemming 

lv:::i~lftc~ ~h.rml~ 
Britt~ny FlemWng '" !) 

Sworn to before me this lth 

day of mO--L\ '2008 

,')fv~~ 
Notary Public 

SHEIUT~ f'I!.UITT 
MO. 01 f'R6129492 

llola'Y Publlc. State of N- Yoll< 
Qualified in Erte County 

._, c;omm\ssion Expires June 27, zoQ3. 









Andrews, Bemstein & Maranto, LLP 

Benjamin J. Andrews 
Roberl]. Maranto, }r. 
Richard A. Nicotra 
Andrew D. Fanizzi 
Andrew J. Connelly 

Certified Mail 

City of Buffalo 
Attention: Legal Department 
11 00 City Hall 
Buffalo, New York 14202 

Attomeys and Counselors at Law 

69 Delaware Avenue, Suite 1200 
Buffalo, New York 14202 

Tel, (716) 842-2200 
Fax, (716) 847 -ll34 

May 8, 2008 

Of Coun,el 
Alan L. Bemstein 
PaulK. Barr 

Re: Joanne Batch as Parent and Guardian of Brittany Flemming, An 
Infant v. City of Buffalo, City of Buffalo, Department of Public 
Works, Parks and Streets 

To Whom It May Concern: 

Enclosed herewith, please find a Notice of Claim with regard to the above mentioned 
case. 

Should you have any further questions, please feel free to contact my office. 

Very truly yours, 

_,... . ..-"..,...~ 

~DREWS, BERNSTEIN & JI4ARANTO, LLP 

RAN/tas ( , Esq. 

·-··· 

NIAGARA FALLS OFFICE: 2307 Pine Avenue, Niagara Falls, New York - (716) 282-1000 









Andrews, Bemstein & Maranto, LLP 

Benjamin J. Andrews 
Rober!: J. Maranto, Jr. 
Richard A. Nicotra 

Andrew D. Fanizzi 
Andrew J. Connelly 

Certified Mail 

Department of Public Works 
City Hall 
65 Niagara Square 
Room502 
Buffalo, New York 14202 

Attorneys and Counselors at Law 

69 Delaware Avenue, Suite 1200 
Buffalo, New York 14202 

Tel, (716) 842-2200 
Fax, (716) 847-1134 

May 8, 2008 

Of Counsel 
Alan L. Bernstein 
PaulK. Barr 

Re: Joanne Batch as Parent and Guardian of Brittany Flemming, An 
Infant v. City of Buffalo, City of Buffalo, Department of Public 
Works, Parks and Streets 

To Whom It May Concern: 

Enclosed herewith, please find a Notice of Claim with regard to the above mentioned 
case. 

Should you have any further questions, please feel free to contact my office. 

Very tn!ly yours, 
--···· 

,ANDREWS, BERNSTEIN & MARANTO, l)Lp 

RAN/tas 

(/ 
------

NIAGARA FALLS OFFICE: 2307 Pine Avenue, Niagara Falls, New York - (716) 282-1000 









STATE OF NEW YORK 
SUPREME COURT: ERIE COUNTY 

JOANNE BATCH AS PARENT AND 
GUARDIAN of BRITTANY FLEMMING, AN INFANT 

Claimant, NOTICE OF CLAIM 
VS. 

CITY OF BUFFALO 
CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS, 
PARKS AND STREETS, 
COUNTY OF ERIE 

Respondents. 

PLEASE TAKE NOTICE, that Claimant, JOANNE BATCH P/N/G OF 

BRITTANY FLEMMING, AN INFANT, hereby intends to file a claim against the CITY 

OF BUFFALO, CITY OF BUFFALO, DEPARTMENT OF PUBLIC WORKS, PARKS 

AND STREETS, and/or ERIE COUNTY and in support of said claim state the following: 

1. The Post Office address of the Claimant is 354 Davey Street, Buffalo, NY 

14206. 

2. The attorneys for the Claimant are Andrews, Bernstein & Maranto, LLP, 

69 Delaware Avenue, Suite 1200, Buffalo, New York 14202, Telephone (716) 842-2200. 

3. The Claim arose as follows: On or about March 1, 2008, Infant Claimant, 

Btittany Fleming was walking out of Lovejoy Pool when she was caused to slip and fall 

down the inside stairs upon puddles of water. 

4. This incident was caused by the negligence, carelessness, and 

recklessness on the part of the CITY OF BUFFALO, CITY OF BUFFALO 

DEPARTMENT OF PUBLIC WORKS, PARKS AND STREETS, and/or ERIE 

COUNTY and/or their agents, servants and/or employees as follows: 

a. Negligently failing to maintain the premises in a reasonable and 

safe condition; 

b. Negligent in creating and/or maintaining a dangerous and 

hazardous condition on the premises; 

c. Negligently failing to warn the Claimant of the dangerous and 





hazardous conditions in the subject area; 

d. Negligently failing to recognize a known hazardous condition; 

e. Negligently failing to take proper measures to correct the 

dangerous condition in the subject area; and 

f. Negligently failing to provide proper supervision in the subject 

area. 

g. Negligently hiring and training of Parks Department employees. 

5. This Claim is for personal injuries, conscious physical and emotional pain and 

suffering, medical expenses, as well as consequential damages. 

6. By virtue of the negligence, carelessness and recklessness of the CITY OF 

BUFFALO, CITY OF BUFFALO DEPARTMENT OF PUBLIC WORKS, PARKS 

AND STREETS, and/or ERIE COUNTY claimant BRITTANY FLEMING, was caused 

to suffer serious, significant and permanent injuries from this incident, including a 

Thumb Fracture and Scaphoid Fracture. Claimant sustained damages in an amount which 

cannot be reasonably calculated at this time. 

7. By virtue of the negligence, carelessness, and recklessness of the CITY 

OF BUFFALO, CITY OF BUFFALO DEPARTMENT OF PUBLIC WORKS, PARKS 

AND STREETS, and/or ERIE COUNTY, Claimant has also incurred hospital and 

medical expenses, and other necessary related expenses, the amount of which is 

undetermined to date. 

WHEREFORE, claimant requests that the CITY OF BUFFALO, CITY OF 

BUFFALO DEPARTMENT OF PUBLIC WORKS, PARKS AND STREETS, and/or 

ERIE COUNTY compensate Claimant, BRITTANY FLEMING, for her injuries. 

Dated: Buffalo, New York 
April25, 2012 

By: 

Yours, etc., 

Richard A. Nicotra, Esq. 
ANDREWS, BERNSTEIN & MARANTO, LLP 
Attorney for the Plaintiffs 
420 Franklin Street 
Buffalo, New Y ark 14202 
(716) 842-2200 





VERIFICATION 

STATE OF NEW YORK 
COUNTY OF ERIE ss. 
CITY OF BUFFALO 

JOANNE BATCH PfN/G of BRITTANY FLEMMING, being duly sworn, depose 
and say that they are the Claimant in this action for; that they have read the foregoing 
Notice of Claim in this action and know the contents thereof; that the same is true to the 
knowledge of deponent; except as to the matters therein stated to be alleged on 
information and belief, and that as to those matters, they believe them to be true. 

Joanne Batch PfN/G of Brittany Flemming 

Brittany Flemming 

Sworn to before me this 

day of , 2012 

Notary Public 





MICHAEL A SIRAGL1Si\ 

ERIE COUNTY ATI"ORNEY 

COUNTY OF ERIE MICHELLE M. PARKER 

FIRST ASSISTANT COUNTY AlTORNEY 

MARK C. POLONCARZ 

Mr. Robert M. Graber, Clerk 
Erie County Legislature 
92 Franklin Street. 4th Floor 
Buffalo, New York 14202 

Dear Mr. Graber: 

COUNTY EXECUTIVE JEREMY C. TOTH 

DEPARTMENT OF LAW SECOND ASSISTANT COUNTY A lTORNEY 

April 30, 2012 

In compliance with the Resolution passed by the Erie County Legislature on June 25, 1987, 
regarding notification of lawsuits and claims filed against the County of Erie, enclosed please find a copy 
of the following: 

FileName: 

Document Received: 

Name of Claimant: 

Claimant's attorney: 

II Page 

Keim, Alice M. and Kuntz, George, 
Individually and as Administrators of 
the Estate of Keim, Angela, a Minor 

Notice of Claim 

Alice M. Keirn 
4525 Mt. Vernon Boulevard 
Hamburg, New York 14075 and 

George Kuntz 
I 36 Center Street 
Lackawanna, New York 14208 

Daniel J. Chiacchia, Esq. 
Chiacchia & Fleming, LLP 
5113 South Park Avenue 
Hamburg, New York 14075 and 

Aaron F. Glazier, Esq. 
Gibson, McAskill & Crosby 
69 Delaware Avenue, Suite 900 
Buffalo, New York I 4202 





Should you have any questions, please call. 

MMP/dld 

En c. 

cc: Michael A. Siragusa, Erie County Attorney 

21 Pag~ 

Very truly yours, 

MICHAEL A. SIRAGUSA 
Erie County Attorney 

By: ~~ !Lk:--
Michelle M . Parker 
First Assistant County Attorney 





STATE OF NEW YORK 
SUPREME COURT: COUNTY OF ERIE 

In the Matter of the Claim of 
ALICE M. KEIM and GEORGE KUNTZ, 
Individually and as Administrators of the 
Estate of ANGELA KEIM, a Minor. 

Claimants, 

vs. 

COUNTY OF ERJE and TOWN OF COLLINS 

TO: COUNTY OF ERIE 
92 Franklin Street 
Buffalo, New York 14202 

Defendants. 

NOTICE OF CLAIM 

TOWN OF COLLINS 
14093 Mill Street, Box 420 
Collins, New York 14034 

PLEASE TAKE NOTICE, that in accordance with the requirements of New York General 

Municipal Law §)0-e the Claimants, ALICE M. KEIM and GEORGE KUNTZ, Individually and as 

Administrators of ~he Estate of ANGELA KEIM, a Minor, claim and demand the following against the 

Defendants, COUNTY OF ERIE and TOWN OF COLLINS: 

I. The names and post office addresses of the Claimants are: 

ALlCE M. KEIM 
4525 Mt. Vernon Blvd. 
Hatnburg, New York 14075 

GEORGE KUNTZ 
136 Center Street 
Lackawanna, New York 14218 

The name and post oftice addresses of the Claimants attorneys are: 

DANIEL J. CHIACCHIA, ESQ. 
CH\ACCHIA & FLEMING, LLP 
5113 South Park A venue 
Hm~1burg, New York 14075 

AARON F. GLAZER, ESQ. 
GIBSON, MCASKILL & CROSBY 
69 Delaware A venue, Suite 900 
Buffalo, New York 14202 

2. ALICE M. KEIM and GEORGE KUNTZ are the parents and natural guardians of 

ANGELA KEIM, '1 decedent minor. 





3. This claim is for wrongful death, personal injuries and economic loss sustained through 

the negligence and violations of the Defendants, COUNTY OF ERIE and TOWN OF COLLINS, their 

employees, agents and servants. 

4. The date, time and place where this claim arose are as follows: at approximately 4:30 

a.m. on January 28, 2012 on Versailles Plank Road at or near its intersection with Snow Road on the 

Cattaraugus Indian Reservation, County of Erie and State ofNew York. 

5. ANGELA KEIM was a passenger in a motor vehicle which was owned and being 

operated by Bradley V. Maloney when Mr. Maloney lost control of said vehicle and it left the road, went 

down an embankment some 50 feet down into a ravine, causing serious personal injuries and wrongful 

death as to ANGELA KEIM. 

6. The accident took place at the above-mentioned location which the Defendants, 

COUNTY OF EKIE and TOWN OF COLLINS, knew to be dangerous, unsafe and defective but 

nonetheless failed m their individual duties to study, improve, change, alter, maintain or otherwise make 

safe. Through thr: negligence, carelessness, and statutory violations of the Defendants, COUNTY OF 

ERIE and TOWN OF COLLINS, in maintaining, designing, keeping and constructing the road 

referenced above, the motor vehicle accident occurred causing serious personal injuries and wrongful 

death as to ANGELA KEIM. 

7. AH'JELA KEIM was caused to suffer serious injuries and wrongful death, pain and 

suffering and econ·)mic damages as a direct and proximate result of the aforesaid negligence and failures 

of the Defendants, COUNTY OF ERIE and TOWN OF COLLINS. 

8. Clmmants ALICE M. KEIM and GEORGE KUNTZ have been caused to suffer damages, 

including but not l:mited to, economic damages for medical expenses, burial expenses and loss of wages 

as they were required to take time off from work to grieve for their daughter, mental anguish, out-of­

pocket expenses and loss of society and companionship of their daughter as a direct and proximate result 





of the aforesaid c1egligence and failures of the Defendants, COUNTY OF ERIE and TOWN OF 

COLLINS. 

WHEREFORE, the Claimants ALICE M. KEIM and GEORGE KUNTZ, Individually and as 

Administrators of the Estate of ANGELA KEIM, a Minor, hereby claim and demand judgment for 

monetary damage:; the Defendants, COUNTY OF ERIE and TOWN OF COLLINS by reason of the 

wrongful, unlawful, negligent and careless acts and omissions of the Defendants, their employees, 

agents and servants. 

DATED: Aprill:...i_, 2012 
Buffalo, New York 

DA'NI£L.J. ~IACCHIA, ESQ. 
CHIACCHI & FLEMING, LLP 
Attorney for laimants 
ALICE M. KEIM and GEORGE KUNTZ, 
Individually and as Administrators of the Estate of 
ANGELA KEIM, a Minor, 
5113 South Park Avenue 
Hamburg, New York 14075 
(716) 648-3030 

AARON F. GLAZER, ESQ. 
GIBSON, MCASKILL & CROSBY 
Allorney.for Claimants 

tf' 

ALICE M. KEIM and GEORGE KUNTZ, 
!ndividua//y and as Administrators oft he Estate of 
ANGELA KEIM, a Minor, 
69 Delaware Avenue, Suite 900 
Buffalo, New York 14202 
(716) 856-4200 

S·'fvlyfiks\CL!ENTSIA thru L'i(cim.Alice\00 PI.IOI\Notice ofCI<um\Notice ofCinim Erie&Collins docx 





VERIFICATION 

ALICE M. KEIM, being duly sworn, deposes and says: 

I am the C!aimant above named; I have read the foregoing Notice of Claim and know its 

contents; the same is true to my own knowledge, except as to those matters therein stated to be alleged 

on information an,i belief, and, as to those matters, I believe it to be true. 

Subscribed and sw.Jrn to before me 
this 2 </''11 day of April 2012. 

gp~~~~ 

DANIEL J. CH!ACCHIA 
Notary Public, Slate of New York 

Qualified in Erie County i u, 
Commission Expims June 1, 20 j_j_ 

. I ' 11 ·;·v f l" ,,.._. .:.._..,; :- / 
r 1 { {-r j, = .J ,,~ , .'/ 

ALICE M. KEIM 



. ' 



VERIFICATION 

GEORGE KUNTZ, being duly sworn, deposes and says: 

I am the Claimant above named; I have read the foregoing Notice of Claim and know its 

contents; the same is true to my own knowledge, except as to those matters therein stated to be alleged 

on information and belief, and, as to those matters, I believe it to be true. 

Subscribed and S'>''vrn to before me 
this , J.J' cl day of April 2012. 

/e/Jlti t{'-17 {}II r((! 
Notwy Public ( ' 

SHARON A. YELL 
No1ary Public S~ale oi NP.W York 

Qur;l!i:r;d in Eri8 Cl)unty I q 
My Commission Exp1~cs: Nov. 25, 201.:, 

/ I/ 
( ./ ./' " ·' ,· / _;:.;-_-;-:')' 

' ' ~- ' ' ' 

GEORGE KUNTZ 

~~----

~, 
--;-, ______ __ 




