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Good morning Honorable Members of the Erie County Legislature. | would like to thank you, Mr.
Chairman. for inviting me to offer testimony at today’s meeting of the Finance and Management
Committee of the Erie County Legislature.

While | am pleased to be with you, | am deeply disturbed about the circumstances that have brought me
here today. | am here to comment on the Budget Amendments proposed on Friday by six members of

the Legislature.

On November 28, 2012, County Executive Poloncarz wrote to the Legislature about the then proposed
budget amendments, that are almost identical to the ones before us today. He stated that the

“...cuts are both unrealistic and irresponsible and will cause the 2013 Budget to be out of
balance.”

Mr. James Sampson, Chair of the Erie County Fiscal Stability Authority, stated in his written
communication that:

“...an $8.5 million per year reduction in the property tax levy (without corresponding spending
reductions and/or revenue enhancements), would create concerns that would lead the ECFSA
to have to re-evaluate whether the budget is in balance and whether the four year plan is
achievable..”

Erie County Comptroller David Shenk in his communication to you dated November 29, 2012 reached
the same conclusion. In his November 29, 2012 letter the Comptroller stated that:

“The Minority Caucus’s proposed set of budget reductions Is a substantial concern. if the
proposed set of amendments is Incorporated into the budget for fiscal year 2013, then the
budget will not be structurally sound; i.e. the expenditure estimates will not be reasonable
and appropriate....”

These amendments are like making a decision to amend the family budget by reducing the amount you
plan to pay for utilities, without turning the thermostat down. The bill is going to come and you are
going to have to pay it; you have only fooled your family and maybe yourself for a little while. In the end
the bill will be paid.

| have become something of an expert in municipal finance with more than 30 years of experience in
government budgeting and crisis response. My experiences include:

e Closely watching County Executive Ned Regan deal with a budget crisis in Erie
County in the 1970s,
e Studying municipal law and municipal finance in Law School,
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e Being called back from a canoe trip into James Bay, with Assemblymen Bill Hoyt
and Rollie Kidder, in 1975 so they could vote to extend the life of the NYS Urban
Development Corporation for one more month,

e Watching from the floor of the Assembly when the NYC financial control board
was created in 1975 and again when the Yonkers control board was created. |
followed the events closely and with an eye on when a control board might be
necessary for the City of Buffalo,

e  Working to pull Erie County out of its budget crisis under County Executive Ed
Rutkowski in the mid-1980s including drafting special state legislation that
helped Erie County for a time,

e Serving as a founding member of the Buffalo Control Board, on which | served as
a board member from July 2003 to January 2006. We had to impose draconian
measures to save Buffalo from financial collapse,

e Working with the late David Rutecki to try to avert the Joel Giambra Red-Green
budget fiasco,

e And, until recently, | taught a bridge course at the Law school with Jim
Magavern, a true expert in municipal finance, on Control Boards in NYS and how
other states handle crisis in municipal finance.

While teaching, we read a report by The Committee on Municipal Affairs of The Association of the Bar of
the City of New York titled Proposals to Strengthen Local Finance Laws in New York State dated
January/February 1979. It was largely written by my Law School colleague Clarence Sundram. It is the
definitive legal history of how NYC went down the slippery slope to financial ruin. Beginning on page 18
you will find a synopsis of the path that New York City took to this sad outcome. | have attached a copy
of this report.

In New York City, the problem can be traced back to the early 1960s when the City began to have annual
budget deficits. It financed these deficits by deficit borrowing. In 1966 the Temporary Commission on
City Finances warned that this practice “might well lead to a deterioration of the City’s credit standing,”
an understatement if there ever was one. The city became deeply committed to this unwise practice.
The city’s cash balance decreased from almost $70 million to less than $200 thousand. Other revenues
were similarly depleted. The city then used, and failed to restore, its rainy day fund. The city began to
borrow more and more to cover annual expenses and also used one shot tricks, such as spin-ups and
improper accruals. Eventually the city began to use deficit financing, including in one year the selling of
bonds to cover annual pension payments and to pay for operating expenses. By 1975 the City needed to
borrow $500 million per quarter to pay for prior borrowings and current operating expenses. This meant
more than $2 billion per year of new borrowing to cover annual expenses. When the national economy
suffered a significant downturn, NYC with its heavy debt load, absence of resources, depleted reserves
and ongoing need to borrow to cover current operating costs, could not and did not survive as an
independent government.
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New York City started down this path with a very modest budget deficit which could have been dealt
with by a relatively easy set of real spending cuts. However, in the next year the size of the problem
more than doubled because the adopted prior year budget was not truly balanced and the new budget
thus had twice as far to go to gain balance. So another trick was used to put off the day of reckoning.
With each year the problem grew.

The lesson is that once an unbalanced budget is adopted and one shot solutions are used, it is harder
each year to get the budget truly back into balance. The real gap gets bigger and bigger, and reserves
are consumed. In each later year the consequences are more and more difficult to accept. Government
can use, but will eventually run out of, one shot revenues. A time will come when you cannot put off
additional expenses to a future date. Eventually, the slippery slope becomes so steep that the slide
cannot be stopped and the crash is profound and very hurtful.

In Erie County, we currently have a balanced budget, and it and the 2013-2016 Four Year Financial Plan
have already been approved by ECFSA and validated as balanced and reasonable.

We also have a confluence of very positive events that hold out promise for a far brighter future after so
many years of struggle. Let me name a few:

e A Governor committed to our area as no other has ever been,
e The billion dollars for Buffalo economic development,
The positive impact from the 2% property tax cap,
Two balanced state budgets passed on time for the first time in 30 years,
e Alocally developed regional economic development plan that all key parties buy into
and accept as a blue print,
e Alist of regional accolades from highly credible outside parties in which our area is
lauded for its positive attributes such as:
o Affordable and sustainable real estate market
¢ Tremendously livable neighborhoods and communities with a tradition of
excellent architecture
¢ One of the best and most vibrant cultural settings in the nation
¢ One of the best communities for working mothers
e One of the shortest commutes in a major metro,
e A reviving manufacturing base,
e Significant attention being paid to workforce development with state and federal
funding increasingly becoming available,
e The Say Yes to Buffalo program along with the Promise Neighborhood initiatives,
e The growth of the Buffalo Niagara Medical Campus,
e The rising international prominence of our institutions of higher education, particularly
the University of Buffalo,
e Improvements in the movement of people and goods across our Canadian border and
growing international trade, and
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e Companies finally relocating here such as Welded Tube, which we hope is the beginning
of a new trend.

This list could go on and on.

These positive self-reinforcing events will never reoccur. We must take advantage of this moment in
time. Let me say this again. These events will not reoccur. We must seize this opportunity for a better
future for this County.

And yet, all this positive, forward energy and growth is threatened by our budget battle that is now
drawing to a close.

The Budget itself was prepared and must be seen in light of the world and national events of which we
are a part:

e The federal budget battles now underway and the possible sequestration of millions and
millions of dollars that we rely upon to help feed and house the elderly and needy and
that we use to protect our citizens from all manner of danger, including middle class
families that benefit from non-public assistance programs such as federal funding for
roads, bridges, day care, education, senior citizen nutrition, and law enforcement,

e The turmoil in the European Union where we do so much business,

e The repercussions from Hurricane Sandy will certainly be felt here in declining state tax
collections and a slow down on cross-state business,

e The possible loss of the current federal income tax deductions by middle class families
that has helped fuel the recovery and the repercussions from such a loss upon our sales
tax collections, and

e Some uncertainty across our northern border and the always volatile issue of day
shoppers into Erie County from Canada.

Mark Poloncarz’s election as Erie County Executive revolved in large part around the issues that are now
being called the People’s Mandates-libraries, cultural institutions, rodent control, road improvements
and other quality of life issues. Of course these items are expensive, and you can see the costs in the
budget that the County Executive presented to you.

We believe that these are items that the citizens of Erie County want and are willing to pay for. We
have properly funded them in the budget.

The Legislature, of course, can accept or reject these and other items of spending. We would disagree
with certain cuts, but are prepared to work with you to get to an agreed upon budget. That agreement
might include cuts in things we believe should receive funding, but we understand there might be
differences of opinion and we are prepared to compromise.

Even now, there is time to prepare a real consensus budget. The County Executive is in his office. When
this Committee meeting ends, we would invite you to come to his office to discuss a budget that will be
truly balanced. What we cannot accept is another set of budget decisions that leaves an unbalanced
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budget and tougher decisions for tomorrow. County Executive Poloncarz has said that he will not allow
the County to return to the days of the Red and Green budget.

The proposed budget amendments put on the table on Friday afternoon by the 6 members of this house
so destabilizes the budget and does so so clearly and unequivocally that the County Control Board has
criticized the proposed amendments and issued a warning about the future of the County’s fiscal health.
The County Executive, the County’s chief budget officer, the County Comptroller and the independent
Fiscal Stability Authority have all come to the same conclusion. The budget was balanced as presented
by the County Executive and the amendments proposed by the six legisiators that are now before the
Legislature would create a significantly unbalanced budget.

The reasons this amendment package is unbalanced are simple. It does not reduce costs, it only takes
away resources to pay for items that we are obligated to pay and will have to pay for in 2013. The issues
are:

Existing and new lawsuits will not go away and parties will not suddenly drop the more
than 700 current claims against the county because we do not have funds to pay
judgments. The amendments proposed by the six members take our liability or risk
retention account, our self-insurance fund, from $3,000,000 to $69,498 for all of 2013,
thus reducing the account by $2,930,502. For a budget to be balanced anticipated
expenses must match anticipated costs. How can it in any way be reasonable to budget
that the County will only incur $69,498 in litigation related losses in all of 2013?

e Overtime in the jail and correctional facility will not go away simply because the
legislature reduces the budgeted funds and we all know that overtime in these facilities
routinely exceeds the budgeted amounts.

e We cannot achieve vacancy controls of $1.8 million without dramatic negative impacts
on all County departments and of course high vacancies put upward pressure on
overtime usage. This is particularly true in the uniformed services, but elsewhere in the
budget as well.

e The need for snowplowing, for lawn mowing and for cleaning and protective services in
public buildings will not be reduced because the budget has been cut. The winter will
not get milder, the grass will continue to grow, and safety needs will not become less
costly or any less important because we are without funds to attend to these matters.

o The number of needy in the county who are helped by Safety Net when they lose their

jobs or have a catastrophic healthcare or financial setback in their lives - who we are

mandated by law to serve - will not be reduced simply because the Legislature does not

want to provide for their care. We have seen new cases rising as was shown on page 40

of the Budget Message. Unfortunately, the Department of Social Services has seen a

spike in the number of Safety Net cases in the past couple of months. The Department

advised you of this trend last month. Unfortunately, rather than heed this advice, you
have cut into an already lean budget. State law requires us to pay for all who qualify,
and pay we shall regardless of the budget cuts. But where will the money come from?
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e And in the name of budget cutting the six legislators have added new costs:
¢ $10,000 is added to the budget for the Amherst Symphony Orchestra,
e Overtime is cut throughout the budget, but the County Clerk is to get a $7,500
increase in overtime, and
e Project Prime Time is to get an extra $20,000.

If the legisiature wants to face the consequences of these budget actions, it should identify real cuts that
will reduce recurring expenses and thus offset the loss of recurring revenue that is proposed. Rather
than do this, those who support this package are hiding behind false cuts that remove revenue, but they
do not remove expenses.

Just a moment ago | asked “Where will the money come from to pay for items that are proposed to be
cut?” The money will have to come from the small portion of the budget that is not mandated spending.

There is roughly $100 million of discretionary spending in our $1.4 billion budget. Of that $100 million
approximately $22 million is allocated to the Library and will be immune from cutting under the
proposed budget amendments. Thus, there is only $78 million of spending from which to cut $8.5
million. If these cuts are spread among the discretionary programs, on average, we will see a cut of
more than 10% across all discretionary County programs. You know the program areas as well as | do.

Sheriff’s Road Patrol,

Highways,

Buildings and Grounds,

Arts and Culture,

Tourism,

Economic Development,
Environment and Planning and the Land Bank,
Parks,

Health including rodent control,
Mental Health,

Senior Services, and

Central Police Services.

These are the very programs that the public has indicated it wants and will pay for. Removing needed
funding from risk retention, Safety Net and the other programs will with certainty lead to cuts in the
very programs that the people mandated. A number of the supporters of the Amendment Package have
said they do not want to cut these program areas. Make no mistake about it: your package will cut
these program areas just as much as if you did it directly and intentionally.
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Budget Director Keating in just a minute will describe the true impact of these false cuts. Before he does,
| want to describe one important consequence.

| can tell you with complete certainty that economic development will become far more difficult if the
control board goes hard. Economic development will be far more difficult if we are divided against
ourselves. If these budget amendments are adopted, | foresee year-long budget squabbles that will
include cut after painful cut in important services including quality of life services. We will find ourselves
returning to the days we had hoped to put behind us, where the Legislature and Executive are
constantly at odds with each other and nothing gets done. Should this occur, companies will iook
askance at coming here and | will be constantly explaining why we behave in such an unpleasant
fashion.

We should reject the spectacle now playing out in Washington. We are better than that. We can work
together to find our own solutions that will be real and enduring. But this means tough, honest decision
making, not this type of sham.

I ask you to think long and hard before you plunge us down this path. How many times have we
criticized leaders of the past for bad decisions? We no doubt have all done so. We are now at a
crossroads for ourselves. It is bad votes like this one that seem so easy when taken that lead eventually

to disaster.

These events are occurring on our watch. The onus for this irresponsible proposal will fall on all those
who vote for this package. The wounds you feel will all be self-inflicted. However the burden will fall on
many innocents who wili be impacted by the cuts that are to come.

So, in conclusion,

e we have presented you with a balanced budget with reasonable assumptions and the
Control Board concurs,

e The County Executive, the County Comptroller and the Control Board have all warned in
no uncertain terms that the amendment package will lead to an out of balance budget,

e we have great opportunities for significant improvements in our county with
momentum building and gains now being realized,

e we face a starkly uncertain world with impacts upon us yet to be realized from a
hurricane downstate to tempests in Washington that threaten to sweep us up in their
wake,

e We have the results of an election here in Erie County in which the electorate spoke in
favor of the People’s Mandates, and

e We now face a choice: act prudently with the reasonable budget that was presented, or
put our heads in the sand and resort to politics as usual here in Erie County.
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So, rather than find that we have to sit in an unnecessarily cold, dark county for all of 2013 because we
failed to properly provide sufficient revenue to pay our bills and we also failed to turn the thermostat
down in time, let us try one more time.

| urge you to reply to the County Executive’s request for a meeting where we can hammer out a deal
this afternoon. He is prepared to work with you as long as it takes to amend the budget so long as it
remains real, honest, and balanced. The people of Erie County deserve no less.
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SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS

The Committee has undertaken this Local Finance Project® because it be-
lieves that the time is ripe for re-cxamination of the basic constitutional and
statutory provisions which regulate local finances in New York State. The
evidence of this need is the failure of the provisions of existing law to prevent
the financial collapse of the City of New York and the severe financlal diffi-
culties expe by a number of other New York State locallties.

A short history of the New York City fiscal crisis is set forth in Chapter
Oue of this Report. It shows that {or many years the City, with authorization
from the State legislature, pursued a policy of deficit inancing. This policy
proved defeating and self-destructive in several important respects. It under-
cut the most significant restraint on the cost of local government: the nced
to impose taxes to meet expenditures. It enabled officials to avoid some of
the hard choices required to fit expenditures within the tax revenues they
were prepared to vote. Deficit financing, which purported to “solve” a prob-
lem for one Bscal year, added to the problenis of the next. New dcficits were
added on top of old and increasing amounts of debt were issued to finance
current expenditures.

Comstitutional debt limits did not prove adequate to deter this policy. The
Constitution did not limit the amount of short-term debt which the Legisla-
ture could authorize the Gty to issue to inance deficits. Debt limits on long;
term debt became less as state and municipally supported public
benefit corporations were used to finance public programs outside the debt
limit. Becawse public benefit corporation debt was not City debt as a legal
matter, its practical eonmuencu for City finances was not brought to tiie
fore. And since the Constitution excluded certain important categories of
debt from the debt limit calculation, there was no overall limit on the
amount of debt that the City could incur.

Constitutional restraints deficient for another reason—the Consti-
tution was detailed and complex and because of its complexity tended to
provoke compliance with its letter rather than its splrit.

Equally important, the Constitution did not establish a watchdog mecha-
nism to Insure compliance with its spirit. Rather than placing responsibility
on a public body or officer to halt potentially dangerous finandlal practices
notwithstandiug compliance with the letter of the law, the Coustitution
looked primarily to after-the-fact judicial review. 1t was obviowly more diff.
cult for a court to halt practices that were well underway,

¢ fu the summcr of 1977 the Commitice rescived a grant from the Robers Siedd-
ing Clark Foundatlon, the Fund fur the Cliy of New York, and the Lucy Worthawm
James Mamockal amd the Mulber Fund of the New York Community “Trust o sup-
port a study of the debt, budget and disclosure pracilees of New Yurk Siate wnnhed.
patitles and to prepare sevisions 10 the State Consthiution and siatstory laws aelai-
Ing 10 these matters. In May of 1978 a conferviice was held at Cornell Univenhiy ad
which the Commltee's dralt praposals were discussed, ‘Che inlial distrlbucion wi
this Repont uccurred In November, 1978,

These constitutional weaknesses would perhaps have been less trouble-
some had (ull and accurate information about the City’s financlal condition
been available to voters, investors and the media. While the State required
localities to prepare financial reports, the ce of columns of numbers
was often difficult to discern. Narrative, readable disclosure of problems and
of plans to meet those problems was not generally the practice in the public
sector and was not required by State law. Had such re been made,
there would at least have been the potentlal {or early warning of dificulties.

Early warning slone, however, would not have been enough without a
procedure to compel corrective action. An important defect was the absence
of a mechanism for State oversight and, when required, State intervention.

All of the weaknesses described above became particularly visible duri
the New York City fiscal crisls and its continuing altermath. In the case
the City, they have {or the moment been substantially rectified through the
creation of special monltors, the Municipal Assistance Co: tion for the
City of New York (herealter MAC) and the Emergency Financial Control
Board, and the imposition of special restraints.

But the basic consttutional and statutory provisions against which the
New York City Gnancial crisls unfolded are still law. These do not
establish coherent and effective restralnts against the abuses which have oc-
curred in localities throughout the State. We believe that it is in the inter
est of every local government in New York State that these fundamental
laws be changed.

We therefore propose basic revisions to the Local Finance Axticle of the
State Constitution, a new law to make full disclosure the policy of the State,
and s new mechanbm for state oversight and enforcement of balanced
budget requirements. . .

A. Proposed Local Finance Atticle

The new Article VIII that we propose in Chapter Two is significant]
m«mwahuqmnrum@mmmpﬂwpm J

—Local governments can give or loan their money, property or credit
only when authorized by the legislature for a public purpose, (§1)

Existiug law specifies the purposes for which localitles can give or loan
mouey, property, or credit, lis restrictions have been circumvented primarily
through the creation of authorlties. However, the Commitice docs not be-
lieve that furthicr restriction of the potential for cooperation between public
and private scctors is warranted. A majority of the Committee believe that
the better approach is to bring about Inereased public accountability by per
mitting the legistature to authorize direet inancial support to private entities
when uccessary to achicve a public purpose. Iudebieduess contracted in this
connection will fall within debt limlt regulation. Some members of the Com-
mittee belicve that the existiug gift and loans provision should ot be modi-
fied, (Scc pp. 8 and g, infra, for a statement of thelr views.)
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—Debt must be paid. (§z)

The propused Article clarifies and makes certain what many have assuined
to be the case—that the law secures the credit of local governments to the
maximum extent. Local credit must be secured at all times so that local gov-
ernments will not be deprived of necessary resources needed to mect their
problems in times of difficulty. A clear requirement that first revenues be set
aside in the event of non-payment will help to assurc this “crisis proof”
credit
—Debt limits should reflect ability to pay debt. (§3)

Existing debt limits are deficient in part because they are based on a per-
centage of real property value fixed in the Constitution rather than continu-
ing regulation which takes account of current conditions. They do not ade-
quately restrain local borrowing power. For example, New York City was,
as of June go, 1978, approximately §z billion below its debt limit despite its
lack of access to the credit market and the approximately $5 billion in out-
standing MAC debt! The proposed Article provides for longterm debt
limits to be set by the Legislature as a percentage of a local government's
revenues. Only self-supporting and voter approved debt would be excluded.
This approach provides a better measure of ability to pay debt since revenue
and not property value is the source of money for debt service. Thus, under
our proposal, the dedication of revenues w0 MAC-type obligations would
have a direct impact on debt limits. Further protection agalnst unsound debt
limit increases Is provided by a requirement that such increases be approved
by two consccutive scssions of the Legislature. The proposed Article also pro-
vides, in the case of all long- and short-term debe, for additional restrictions,
reflecting any current financial difficulties, to be promulgated cither by the
Comptroller or, i{ the Legislature so t:vldu. by a Local Finance Board.
Some members of the Committee belleve that the Legislature should not
have the power to increase debt limits without voter approval. (Sce pp. ¢
to 14, infra, for a statement of thelr views.) The majority, howcver, believe
that the voter approval required by the existing Constltution has not worked
to assure clecuve control of lucal burrowing.? Expericnce has shown that
under any constitutional structure financial abuses will occur. The commit.
tee’s proposal is designed 10 limit such abuse by providing a framework (or
Iegislanive declsion, (ocusing responsibiiity and prohibitng action in haste.

=Planned deficits shouhl be prohibited. (§§3 and 5)

The proposed Article probibits a policy of deficit finaucing. It requires a
Lalanced budger and reguires that short-ienm tax and revenue anticipation
debn be bssued in anticipation of taxes asd revenucs and nat defichs. Noves
issucd to finance unantcipated deficlts will have to be repaid in the fiscal
year following the year lin which the deficht is incurred. "These are the re-
quircmemis uow applicable to the Siate.

—Dotd Anticipation Notes shaukl not be rolled aver indelinitely. (§3)

“The proposed Artide requires that permanent fnancing be provided within

five years from the lssuatice of bond anticipation notes. If permanent fnanc.
ing is not obtained, the uotes must be retired in the sixth year. e

~The legislature should be authorized to
encenition (4] create new regional govern-

The Constitution now prohibits the creation of certain new entities having
the power to tax and contract indebtedness. The Committee’s proposal. would
not prohibit the creation of new eatities if the powers of taxation and bor-
rowing are exercised by clected officials,

The proposal would alio continue existing, constitutional principles of
local inance. )

These include the following requirements:

—That a locality pl its faith and credit to th
il ' y pledge e payment of in-

—That indebtedness not be contracted for longer than the period of

probable use(ulness of the object or purpose for which ebted.
ness is to be contracted. ] d rwhich such lnd '

—That there be a constitutional limitadon on the umoﬁm of real
property taxes that may be ralsed for operating purposes.

—That all local taxes be authorized by the State legislature,

~That there be provision for pay-as-yougo financing outside the tax
limit. (The Committee proposes to encourage New York City to em-

ploy pay-as-yougo Gnancing by giving it the full benefit of this pri
ciple without the Incurrence of so-called “phantom debt."‘)’ P

—That the Legislature have the power and duty further to restrict the

power of taxation, assessment, borrowing money,” contracting In.

debtedness and loaning of credit s0 as to insure sound practices
and prevent abuses. . el

The proposed Aricle continues constitutional limits on real property
taxes imposed for operating purposes at existing levels but.does not recom-
mend the approach to tax limits recently taken la California with the adop-
tion of Propasition 13. Proposition 13 reduced the real property tax limit by

more than ffty pereent and imposed a two-third majority requirement on
the approval of new taxes,

We take this position because the issuc of wax relicf caunat be divorced
from the question of what scrvices government will provide w its citizens,
The issuc of tax relicl can and no doube wiil be part of every hudget debate
in the furesceable future, In that debate, which our proposals are designed
to (acilitate, the cunsequences of tax relie! for local programs will be ilend-
fied with pascicularity and there will be a fair opportunity for thase adversely
allected 1o present their pusition.

The Comumittee opposes subjecting 1ax nicasures o a wwo-tinls nujority
requirement for related reasons. The Conmlitee believes that tampering
with the traditional approach of majority rule cannot he Justificd as neces-
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sary to tax relief. Indeed it is foreseeable that a two-third vote requirement
to increase taxes would discourage tax reductions out of fear that once re-
duced, taxes could not later be increased despite changed circumstances,

The Committee has considered whether the Constitution should fix an
overall limit on all local taxes. We oppose this approach because any limit
high enough to provide for contingencies would most probably be viewed as
a level of taxation that the people have agreed 1o accept and be used to jus
tify taxes higher than those required by the needs of the moment.

The Committee recognizes that adoption of its proposed Article would not
be = totsl solution to the problems of municipal finance. However, there are
limitations to what can be accomplished at the constitutional level. A Con-
stitution can establish a system of checks and balances designed to control
expenditures and we believe that our proposal does this. Controlling the cost
of government also requires that sound expenditure, personnel, and tax poli-
cles be established at the legislative level, These are matters to which the
Committee will continue to devote its attention. -

B. Proposed Disclosure Legisiation

While existing legislation lating in certain respects the lssuance of
debt is designed to perform lmme function, many deficiencies remain
in the m:ﬂ:' quality and presentation of information. Thus, the Committee
believes that there is a need for mandatory disclosure legislation. For the
reasons set forth in Chapter Three we have concluded that the legislation
should be at the State rather than at the Federal level.

The Committee recommends revisions to New York's Local Finance Law
and General Municipal Law to construct a comprehensive system of financial
disclosure by local within the basic framework of existng State
reporting mechanisms. The proposal relies on three elements:

—Official Statement

The proposed amendment to the Local Finance Law would require an
official statement to be filed prior to the sale of bonds or notes. It would
make internal information available In a utilizable form but it does not
attempt to fix by statute a detailed listing of the information which would
be required. Instead it establishes a ficxible format uwder the supervision of
the State Comptrolier. The Comptroller is required however to glve con-
slderation to “voluntary disclasure standards promuligated by national or-
ganizations of local goveruments.” The oﬂicinr staterucnt would be signed
on behalf of the issuing entlty by an authorized oflicial. The Comptroller
has the power 10 walve the nonnal disclusure requirements lu those lustances
when an official statement Is not appropriate by reason of the size of the luue
or the nature of the offerces and purchasers of the obligations.

—Sutnmary Annual Repory

The proposed amemlment to the General Munlcipal Law woulid require
a suminary annual report of important inlosmatlon drawn largely from the
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annual report presently filed. The new summary annual report would also
contain a narrative discussion of material facts and trends, information
which is not required to be included in existing annual reports.

The summary annual report would contain essentlally the same |nforma.
tion as an official statement and would provide a regular updating of the
kinds of information originally In the official statement. The sd-
ministrative burden of the summary annual report would be offset
by two factors: the form of the official statement would closely parallel that
of the summary annual report and explicit provision has been made to allow
the summary annual report to be incorporated by reference in uent
official statements. The requirement of a summary anaual report be
applicable only to those local governments which have issued obligations
subsequent to the effective date of the proposed amendments, have obliga-
tions outstanding at the close of their fiscal year and have not been exempted
from such requirements by the Comptroller.

~Timely Independent Examination of Financial Practices .

This proposal would amend the General Municipal Law to require that
the: Comptroller perform an examination of the s ..:3.: report
within six months of its being fled if the report is unaudited. As an alterna-
tive, local governments would have up to 150 days after the close of their

fiscal year to file the report if the financial statements presented therein have
been examined by independent certified public accountants,

C. Proposed Fiscal Monitor Legislation

To implement the balanced budget requirement contained in the pro-
posed Local Finance Article to the State Constitution, the Committee is
proposing new legislation to provide for monitoring of local nances by the
State Comptroller. The proposal Is based on the following principles:

—Monitoring should be increasingly rigorous as financial dificulties
become more severe.

The Committee believes that the State's supervisory resources should be
focuscd on the most severe problems. Accordingly, we have proposed a three-
stage monltoring mechanism. The initial stage, applicable to all localities,
calls for submission and review of annual budgets and material budget modi-
fications. The sccond stage, applicable to locallties that have incurred a
substautial deficit, requires quarterly reports of opcratlons and such addi-
tional reports as the Compuroller may deem necessary. The third stage—that

of impending fiscal crisis—would be handled on an ad hoc basis shrough leg:
islative actinn to cstablish emergency fiscal controls. -

~The Comptrolier should sct standands for what constltutes a bal
ancexd budget. '

The Committce belleves that the Legislature should not attempt to define
what constitutes a balanced budget, This s a technleal question dependent

7
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in part on evolving accounting methodology and should be entrusted to the
Comptroller who has a staff with expertise in this area.

~The Compuroiler should have authority to go to court to compel
compliance with local finance laws and regulations.

In order to have effective compliance with laws relating to local finance
we belleve it is desirable to make the official responsible for monltoring also
responsible for enforcement. It is ex that in most situations the possi-
bility of court action by the Comptroller will be sufficient to bring about
compliance. This approach also serves to protect against arbitrary enforce-
ment since the Comptroller would have to establish in court a basis for the
relief sought.

STATEMENT OF MINORITY AND INDIVIDUAL VIEWS
MINORITY STATEMENT

We agree with the Committee’s objections to the complicated nature of
Articlc VIII of the Constitution and the untidy and confusing amendments
to it. However, we disagrec with its recommendations to eliminate the debt
limit provision in the Constitution and the removal of the prohibition
against the gift and loan of local governments’ credit.

“The slow process of constitutional amendment, often deemed too cumber-
some, is designed to be just that. It affords ample time for public debate and
close scrutiny.

Gifis and Loans

The Committee states that the provisions of proposed Section 1 of Article
VIII “represents a basic change from New York's traditional prohibition
against gifts and loans now contained in Section 1 of Article VIIL” (Report
at p. 27.) The new provision would permit loans and guarantees of loans to
both public and private corporations. It would permit public ownership of
private corporate stock when authorized by the legislature.

Such a change would take us back to days prior 0 1846. The Committce
sugests that “nineteenth century prohibltions are lllsuited to the demands
of contemporary socicty.” (Report at p. 28.) Those ninctecnth century pro-
hibitions were adopted by the people to restrain the demands theu made on
the public treasury. What Is now proposed s the removal of thosc prohibi-
tions so that public funds can be made available to contemporary (larger)
demamls.

In the twentieth century, (1938), the prohibition agaiust the glfL or loan
of state credit was extended to public corporations.

Whien previously presented to the people in this century, the changes now
proposed have been rejected. As the Conunittee states, the proposcd 1967
constlwation would have permitted “local governments to make glfts and
loans . .. ‘lor cconomlc and community development purpases (aud) (or pub-

8

lic purposes.’™ That constitution was rejected. Again, in 1g71 a similar
amendment was proposed (The Community Development Amendment) and
rejected by almost two to one,

Unless thie state and local governments can be fully secured against loss,
the gift or loan of governmental credit should be reserved for traditional
public purposes.

g To permit govel'umenl:i c': become tae" lendor or tor of last.resort

or private enterprises which cannot obtain conven

viul:lonto [ aventional financing is an in-
Stock in the nineteenth century railroads proved to be inadequate security.

Would stock in any of our once proud Twentleth Century rallroads have
been any better?

Debt Limit

Unfortunately, in its atiempt to untangle the constitutional confusion, the
Committee has chosen to follow the well travelled path mapped by other,
committees? and urges elimination from the Constitution of the ceiling ‘on
debt which local governments may incur. The limit has been included in the
State Constitution since 1884. Theretofore, the Legislature had authority to
fix such limits. The abuse of that freedom led 10 the 1884 constitution.

However, what the Committee overiooks In its search for simplicity and.
order, is the basic reason for Including the debt limit provision In the Con-
stitution, That restraint was designed to leave to the people of the State the
rowch:wdedd:;uuo\llghr:uu bed referendum procedure when and

0 what extent borrowing shoul permitted nd the amount specified
by the Constitution. The Committee m the Legislature again be
vested with the power to determine [rom time to time the amount which -
each local governmental eatity may borrow. .

_ The constitutional requirement that the people be asked to vote on crea,
tion of new debt was first imposed upon the State by the 1846 Constitution.
That Constitution was adopted following a period in which the State lent Its
credit to railroads which were severely hit in the so-called Panic of 1887, The
State was then forced to pay debt without anticipated revenues. :

As the Committee report states, the constltutional limit on local debt was
adopted In 1884 foliowing another perlod of rallroad expansion, speculation
aud collapse, The impact of that crisls produced a constitutional ameadment
fixing the amount of debt local governments might incur. To exceed the limit
the ulg&‘mnl of the people through constitutional amendment was and Is
requ

Qur objection to the inclusion of this proposal is not based upon political
cousicierations. ‘To the contrary, our concern is based upon our perception
ol governmenital problems which representative government now {aces in the
United Staces amd in this state.

Over the past 30 years, we have seen an ncreasing divergence between the
attiudces of elected oflicials coucerning the expenditures of public funds and
the attitudces of the people on the same subject. Initlally tlds divergence was

9
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reflected in repeated rejections by the voters of proposals by elected officials
to borrow and spend ment funds. While those rejections were chas-
tised by molders of public opinion as shorteighted and selfish, {rom a per-
spective of 10 to 15 years later, the popular reaction scems far more ratonal
than it once did.

The divergence between the attitudes of public officlals and the people
has cxpanded and is now regarded in many parts of the country as a tax-
payers' rebellion. California’s Proposition 13 Is the latest example of the
breadth of the divergence.

In a democratic society, one cannot simply reject repeated popular re-
sponses to public lasues as selfish and short-ighted, unwise or improper. One
must attempt to understand what the public reaction reflects in terms of the
operation of our democratic institutions.

In the context of repeated rejections of governmentai proposals to borrow
and spend money, we appear to be in an era when the people are prepared
w give less flexibility rather than more to their elected officials. In light of
the manner in which elected officials have utilized their flexibllity in the
past, we are unprepared to say that the popular attitude is wrong.

Indeed, absent such po mandated restrictons upon the power of
government officials, it may very well be that representative government will
be unable in the future effectively to the essential role of harmonitz-
ing the governmental needs and aspirations of the people who are governed.

The Committee proposal disregards all of the above. It adheres to the tra-
ditional approach to representative government which seeks to maximize the
discretion afforded to public officials. We are not so sure that that tradltonal
approach is as valid as it once seemed.

We do not believe that this is the time to further enhance the discretion
of public officials over borrowing on the people’s behalf of funds which the

plehaverzpumnydmmmwqudowwkhwmbomednd
which they are increasingly demonstrating they do not wish to have govern-
ment spend.

Thepzamaglng effect of leaving such decision making to the Legislature,
as is advocated by the Commitiee majority, is presented in awesome detail
in the report. The results of evading the public decisions to reject borrowing
proposals made by the Legislature and the executive by lssuance of “moral
obligation bonds” Is equally clear. The UDC Morcland Act Commission
called It “deceprive” (supra, at p. Ga).

In its repart in 1967, the distinguished Special Committec on the Cansti-
witional Conventlon of this Assaciatlon (with one mewber disagreelug) ree-
ommended tie same solution as that now propased. In doing so, that Cont-
mitiee wrote: ’

“The history of repeated amendments or atempis at amendments of
ihie debe limit, parsicularly for New York Clty, show clearly that the
present provisions are too restrictive In terins of the desires of the
people of New York Cliy and their goverment (emphasis supplied).”

The dificulty with that staement stems, I¢ is submitted, (rom the assump-
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tion of some office holders that they Anow what it is that the public “desires.”
mtkmudgemnmndednqaﬁvembyw”ople‘::themmmd
included the rationalization that the people did not understand the wording
of the referendum proposal written by those in office.

We suggest that the public is aware that money borrowed must be repaid
with interest and that tax revenues must be devoted p that repayment for
many years. The public Is interested in and is reduced taxes and
Iub:t::lngnTheCommlmmpoulhdulgnedwhdnm(m)
While the committee report eschews any atiempt to rid the Constitu
of its tax limitations—a paltbnfotwhl,chmp‘mnluuumye?:-
pelling arguments on mental convenience and a history of cir-
cumvention and attempted ntlon (see, e.g Hurd v, City of Buffalo,
84 N.Y. 2d 628 (1974); Waldert v, City of Rochester, 44 N.Y. 2d 831 (1978))
=it fails to recognize (or admit that removing the debt limitations from the
Constitution In effect further weakens the protection of the taxpayen’ purse
that tax limitations were designed to accomplish. Larger debts will require
larger debt service which in turn will require larger tax collections which are
m&bhuwmewo?dmdowmumim

Legislawure of the State of New York has for man s been con-

sidered one of the outstanding deliberative bodies in lhoc:umy. New York
statutes have served as models in many fields. It should be permiued to de-
voulueﬁomwurpmprhwl tive matters. The people should retain
their present righe of ng il funds should be borrowed in excess
of the debt limit. This is.not to say that some change in the public participa-
tion process may not be useful. The Special Committee in 1967 suggested
that a local referendum be utilized in some cases rather than a statewide
referendum. Such an alternative in the case of smaller communities or in the
case of small issues might be desirable. )
The danger inherent in eliminating the debt Umit is that when operating
.umcnm again become overwhelming, a ponzi style effort to capitalize them
will once again be presented to the Legislature by desperate local officlals.
Aﬁmmmmtummmmwwmu
un

It is argued that innovative financing techniques be authorized
the Legislature on request of local governments in ordm:r’ to promote lnd:z
trial and commercial development. That is true, but eliminating public par.
ticipation in authorizing borrowing In cxcess of constitutional clebt limits is
not a prevequisice to such innovation, Tax alatcment programs now being
utilized appear to be cncourglug substantlal new construction. Such pro-
grams are, it is submiticd 1o be preferred since they do not sadilic the public
with long tcrm obligations in the event the project falls—as they have in the
pasi—and revenue Is all that is fost since no debit was incurred and no inter
est and no priucipal uced be repaid to bond holiders.

Varlous altcrnatlves have been suggested: remnove the constitutional limit
bt require a two-thirds vote in the Legislature; require an affirmative vote
Intwo different legislative sessions; require approval by a Special Commitice
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or * Borrowing Board.”” None of these suggestions, however, has the same
xestraining cfiect on increasing government cost that the people—those who
must pay-—can have.

Avoiding decision by the people placed New York City and New York
State in Gnancial jeopardy. We should not compound the errors of the past
by institutionalizing them. If we do, we will, it has been sald, relive history.

The two session proposal goes back at least to the staff report of the Tem

rary Commission for the Simplification and Revision of the State Consti-
tution (No. 81, at 111).

“The Commission itself, however, did not agree with the staff and wrote
that it was “convinced that New York State has been [ortunate in having
the basic principles for control of public borrowing firmly rooted in the Con-
stitution, . . . (and that) the Statc of New York is not now ready to remove
debt and tax limits from the Constitution.” Temporary Commission on the
Revision and Simplification of the Constitution, Simplifying a Complex
Constitution, N.Y. Legislative Doc. No. 58, (1961) 20.

One method of relicving the complexity of the provisions of Article VIII
without scraping the constitutional debts limit was proposed in 1967 by
Mayor Lindsay's Task Force on the Constitutional Convention. That distin-
guished group wrote (Report and Proposed Constitutional Amendments.
The L:l:dyoﬂ “Task Force on the Counstitutional Convention, May g, 1967 at
pp-8and g):

“All the special debt limit exclusions which are applicable only to New
York City should . . . be abolished. To replace (them) . . ., the City’s
general power to incur indebtedness should be increased from 10%

10 15% of the full value of taxable realty, based on a three-year rather
than a five-year moving average.”

Similarly, in 1967 the Special Committee on Revision of the State Consti-

wtion of the New York County Lawyers’ Assodiation, wrote in part as fol-
lows in connection with local government finance:

“The constitutionally mandated limitations should be retained but (a)
the limitations on local indebtedness contained in Article V111 shouid
be cased so that there may be a consolldated higher Hmit on all tax
supported debt and (b) the iimitations on the amount to be raised by -
real estate taxcs for local participation contained in Artide VI
should be increased.” (Reconmendations for Revision of the New
York Statc Coustitution, Reports of the Special Commiittee, New York
County Lawyers' Association, May 1907).

Ve are convinced that efforts to [acilitate borrowlng are illadvised. More-
over, we believ, it remalns essential for the people themsclves to participate
in anthorizing public borrowing. Im nt and modemization of the
cxisting provisions is desirable, but not at the cxpense of climination of pub-
lic participation.

In I¥ein v. State, 39 N.Y.2d 136, 143 (1976), Judge Breitel alter describing -

the “desperate financial crlsis in New York City” (ibid, at p. 140) and the
MAC excape wechanlsm wrote:

“If the city and the state had enormous aggregate tem deb
out immediate provision for its liquidation or nﬂdwndlng'.l: l:l:
te it would be demonstrative that either the counstitutional

P not exact enough to prevent what has happened
plmlull.'aeeuvit:ln;ed.'lCh P » o that the

For the reasons to be stated It is concluded that there has been no

constitutional violation, but it is apparent thag the
violalon has been driven to the brlnli of valid p:'ncde:.‘:w e

We believe the general approach taken by the Committee towards assess-
, the capability of a munfdpd corporation to incur indebtedness, by ut-
L ng a more comprehensive barometer of Its revenues than is provided by

¢ present system of relying on real property values, is a step in the right
ﬁmdinalon. We disagree strongly with the Committee’s suggestion that the

ess of constitutional debt limitations be jettisoned in favor of an

proach which leaves it to the sole discretion of the Legislature to deum.z
approprlui debt limitations. Indeed, the Committee’s proposal for a “two
Leghlature” vote on increasing debt limits (without even an intervening
clection) seems a painful attempt to atlfle the voice of the taxpayer who,

needless to say, will pay through taxes fo increased service
increased debt will inevitably A " the debe whieh

We believe that the Constitution should contain debt limitations which
based on a more comprehensive assessment of a locality's Bunt:l'thn z
current system of relylng on real property valuations. However, the process ot
both fixing the appropriate limitations in the first instance and for
::;:h s:arkl be - ft to the current process of constitutional amendment
m’}\ht:l Pmbm discourage borrowing as the ultimate solution to govern-

minority’s objection is that the legislature must ha
placed upon it—that is the fundamental oow ofa oommud:en.mm

History has shown the inability of the legislature to resist the needs of
local government when that legihlature does not have to bear the responsi-
bility for the fund raising. History has also shown the flexibility of the defini.
tion of revenue and its inconsistent pattern, especially when dependent u
(ed-le;:lnndunlemnuwloalmmunldu poa

difference between the majority point and the minori
;l;ail;‘ l'll;y mﬁ'joﬂl:‘); pl:lea w::ll::\ the hands of the legislature d!mdonq Pddo:n:
. The minority wi that flexibility and
within parameters set by the people. 7 sk dlicreion be placed
Tiuzovor P, HaLream
Buxrox H. Manras
Cranzxce J. Sunoran

Eowaro N. Costikvan and Eortit Seivak agree wi
with respeet to retention of constitutional ll:?lu on l‘;'m':‘;o':‘e::mm‘
Citarves G, Nozaviza joins in the minarity statement to the exeent only of
supporting its position on the gifts and loan scction (i.c., in oppasing the
proposal of the majority report that would penuit loans and guaramees of
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loans to private corporations or permit public ownership of private corporate
stock).

ADDITIONAL STATEMENT

Joun V, Connorton, Jr. concurs in the Committee’s recommendation to
substitute a broad *“public purpose” standard for the more detalled prohibi-
tions against gifts and loans now contained in Section 1 of Article VI1I. Mr.
Connorton, however, believes that where the Legislature authorizes a local
government to give or loan its money, property or credit to a private indi-
vidual, corporation or some additional safeguard should be

established such as requiring a two-thirds instead of a majority vote for leg-
falative action,

CHAPTER ONE
CONSTITUTIONAL AND STATUTORY BACKGROUND

The Constitution of the State of New York imposes detailed restrictions
on the issuance of debt by local governments. In 1975, despite these consti-
tutional safeguards, the City of New York was unable to pay certain of its
notes as they came due and lost access to the public ¢t market. In the
same year the City of Yonkers also had a severe fiscal crisis, These crises and
difficulties experienced by other local governments demonstrate a funda-
mental inadequacy in the laws governing local finance in this state.

This chapter sketches the history of constitutional and statutory regula-
tion of local finances in the State of New York and identifies some of the

major problems revealed by the fiscal crises in New York City and other
localitics.

A. Historical Background

Local governments did not incur large debts until the early Eighteen Hun-
dreds. At that time the issuance of municipal securities required specific ap-
proval by the Legislature, Thus, in 1811 the City of New York first petitioned
the Legislature for to issue funding bonds. It sought this author
ity w0 pay off short-term debt incurred by the City for capital improvements
including the present city hall$ When the Legislature authorized the issu-
ance of the bonds, it did so under the impression that it was “establishing
the credit of the corporation on a solid basis,”8

By the 18,0's lucal governmeuts had begun to issne bonds for the purchase
of stock (rom railroad companles which agreed 10 consruct vailroad lines
through their territory, Apprehension over this practice as well as increasing
tax rates brought on agitation for constitutlon:l restrictivns ont nunlcipal
indebicdness.¢

At the 186 Constitutional Convention, the Commistee on Municipal Cor-
porations reported an article that would have put substamial restrictlons on
the issuance of local detn? The Commitiee’s proposal was rejected amil a
clause put in its place which made it the duty of the Legllature to provide
for 1he orgauization of citics and incorporated villages, “and revrict thelr
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power to taxation, assessment, borrowing money, ;
o ing nermnmcdngdebt.mdlmp-
Punmcwthheonsdmﬂondpmmon.innmmelqunmmm
G.M"wmﬁammmmofmidpdwtpn&mw
borrow money, contract debts or loan their crediL” Unfortunately, its pro-
visions were (oo restrictive. Cities and villages continued to resort o their
old practice ol having the Legislature enact s bills authorizing them

to incur debt for s amounts, projects, and lengths of term.
At the 1867 Constitutional Convention several amendments were intro-

duced to limit the amounts and for which a local government could
incur indebtedness, and to t the lending of local credit to private
:m-ummmwmmmmmm

Without legal obstacles, local debt increased in the decade following the

Civil War, oa the average, at twice the rate of the increase in assessed prop-
erty value. As one commentator has noted:

Borrowing was [reely indalged in, even to y the current expenses of
aovernmem..;:: Pd:emlof: were extended through refunding opers-

ons rather off, while taxes were allowed to delinquent
and sometimes were not levied at all.20 v

Instead of curbing the abuse in public borrowing, the Legislature in 1
enacted Ch. oy, the Town Bonding Act, which gave tomblankeuut::z
ity to lend money to railroads. 1

‘The Constitutional Commission of 1872~ was created by the Legislature
in response to a from the Governor that called for, among other
things, a epnnlmuoﬁ provision “limiting the amount of indebtedness
which municipalities may incu, and defining the purpose for which it may
be incurred.” 1% The Committee on Local Indebtedness recommended that
the indebtedness of clties, towns and villages be limited to ten percent of
assessed property valuation. This proposal was rejected by the Commission.ss
Immd‘.lambsd:\:e:,mudmcwado by the Commission and sub-
sequently appro the Legislature and the le in 1874. This
and loans” provision was theﬂmdlmmukdoﬁﬁmunkl‘;:ldcbth the
New York Constitution. 1t Is substantially the same as the present Art. VIIL,
§1. While it restricied the purposes for which a municipality could incur
debg, it did not restrict the amount. That occurred ten years later.

In the altermath of the 1873 depression, Governor Tilden called for the
establishment of a Commision 1o study growiug municipal debt and the
heavy tax burden. The Tilden Commission found that the “public debt of

the City of New York, or the larger part of it, represents a vast aggregate ol
moneys wasted, embezzled or misapplied.” 34 1t made a number of recommen-

datious. They were not adopted but focused attention on blem
of muuicipal debt. F = on e pe

In 1884 a constitutional amendinent was adopted which insposed a debt
limit and a tax limlt on clties with a population of over 100,000 {at that time
New York, Duffalo and Rochester) and their counties, The debt limit was
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fixed a¢ ten percent of the assessed value of real estate. The tax limit for
county or city purposes was fixed at two percent of the assessed value of real
and personal property. No tax limit was put on the amount required for
debt service. At the 1894 Constitutional Convention the debt limitstion was
expanded without much discussion to include all cities and countles.18

During the period from 18g4 to 1938 these constitutional debt limits were
liberalized on a piecemeal basis in order to enable dties to finance public
improvements. A city would get around the debt limit by increasing the as-
sessed value of real estate or by securing constitutional changes which applied
only to the particular situation in the city or a group of citics, The changes
took place in 1899, 1905, 1917 and 1937 and were attempted on other occa-
sions. There were no changes during the Great Depression because there was
little locally financed improvement. The effect of these changes was to bur-
den the text of Art. VILI of the Constitution “with a multitude of dctailed
specific exemptions and qualifications, often of an extremely transitory or
inconsequential nature which lengthened the text considerably and made it
unwieldy aad difficult to understand.” 10

A new local finance article was adopted at the 1938 Constitutional Con-
vention. School districts were brought within the “gifts and loans” provision.
The term “corporation” was amended to permit the giving or loaning of
money or property, but not credit to public corporations. It incorporated
those provisions which the drafters felt were “. . . esseadial . . . to preserve
and strengthen local crediv.” 37 They were as follows:

~indebtedness may not be contracted beyond the period of probable
uscfulness of the project and in any event not for longer than forty
years;

—refunding may not be used to extend repayment of debt beyond the
period authorized;

—all indebtedness shall have behind it the faith and credit of the issu-
ing locality; «

—all indcbtedness other than temporary debt shali be serial bonds
payable in annual Installments and no installmen: of principal, ex-

cept in the case of relunding, shall be more than 5o percent in excess
of the smallest prior jnstallinent;

~New York Clty inay issue cither serial bonds or sinking fund bonds
with a maxlmum maturity of fifty years for water supply, rapid sransit
' or dock construction;

—annual appropriatlon for interest on all Indcbtedness and principal
on bouds and certain short term obligatious shall be made; if there is
a failure of such appropriation, the “first revenucs” of the locality
shall be see apare for such purpose,

A new Scction 3 prohlblicd the creation of a municipal or otlicr corpora-
tion (other than countics, citics, towns, villages, school districts or firc dis-
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tricu) possessing both the power to incur debt and to levy taxes or assess-
ments upon real estate,

Towns and villages were brought under the Constitutional debt limits. In
place of the existing uniform debt limit of 10 percent, different percentage
limits were established for the different classes of government. The computa-
tion of the debt and tax limits were tied to a five-year average assessed real
property value rather than to the annual asessment. Other sections gathered
together the various debt exclusions with some clarifications and extensions.
A new section excluded from the tax limit—but not the debt limit~certain
expenditures for capital improvement made from current revenues. This
provision was adopted to encourage pay-as-you-go financing. The debt in-
curred under it is calied “phantom debt” because bonds are not issued.

The tax limit was extended to all cities and villages although the effective
date was postponed. The computation of that tax limitation was modiied
to exclude personal property. The taxes which could be raised for operating
purposes were reduced by the amount of taxes raised for the payment of the
debt l::lce on certain short-term debt.

At the 1938 Convention the delegates also ado 2 howsing article
nated Article XVIII) to enable the State and its :‘oﬂddul mb:i‘vhbm g::
vide low rent housing f{or persons of low income and for the rehabilitation
of substandard areas. It also for a housing debt limit of two percent
over and above the general debt limit prescribed by Art. VIII, §4.

After the adoption of Articles VIII and XVIII in 1938, it became obvious
that statutory law in New York would need revision to bring It lnto harmony
with the Constitution. Inoperative provisions would have to be revised and
operative provisions relating to local finance would have to be brought to-
gether in a single chapter.28
Loﬁl ar result, gl: Muul:gdp&}:ua Commission was created.}? Its draft

inance Law was the Legislature in 1g42.39 Subsequently,
the Commission offered extensive amendments lncludln:: deeduleo(l.u,n
Repealed before Its existence and powers were terminated on March g1,
1947.3! The Local Finance Law has been amended frequently since then,
but has remained. the basic law governing the issuance of debt by local
ments.

The delegates to the 1938 Constitutional Convention hoped to achieve a
uniformity of constitutional policy in the new article and many of the pro-
visions they adopted were analogous to then existng constitutional provi-
sions relatlng to state indebiedness or to cxisting statutory requirements.ss
No doubt, mauy of the changes reflected the thinking on local Gnance dur-
Ing the Depression, but they were to prove Inappropriate to conditions
during a period of prosperity. The fact that the Constitution had 10 be
revised agaln In ten years {s “a commentary on the tradition of more than
half a century that led to the inclusion of these changes . . . iu the Constitu-
tion rather than in a gencral statute.” 53

In Decenber, 1947, State Comptroller Frank C. Moore appointed a 16
member committee to study and offcr recommendations concerning the con-
stitutional debt and tax limits and the fiscal relation between citics and their
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school administrations. The Committee issued several reports which led to
numerous changes in the local nance provisions of the Constitution and
conforming changes in statutory law 2

Between 1949 and 1953, amendments implementing the following Com-
mittee proposals were adopted:

~the exclusion of budget notes from the debt limit;
—the exclusion of certain revenue producing debe;

—the substitution of full value for assessed value in the computation
of debt and tax limits;

—the exclusion from the New York City debt limit of certain debt for
health, transit and educational purposes;

—except for New York City, authorization for pay-as-you-go financing
outside debt and tax limits;

—the establishment of separate debe limits for school districts within
certain cities,

‘While the work of the Committee was necessary in the light of the condi-
tions of its time, as was the work of the 1938 Convention, the result was a
complex local finance article several times longer than that adopted in
1938.28 X

Since the early 1950s, when the Moore Commission made its proposals,
local finance amendments to the Constitution bave been [ew2® The pro-
posals for change, however, have been dramatic. The most notable attempt
at revision was made by the 1967 Constitutional Convention which sought
to simplify the gikt and loan and debt limit and to combine the
housing and general debt limits. This simplified local inance article went
down to defeat when the m\e disapproved the Constitution in
1967, apparently over the of state aid to us {nstitutions. It is not
clear how the article would have fared on its own.

B. The New York City Fiscal Crisis

This section explores the question of how, with so much constitutional
and statutory detall on the subject of local finance, the New York City fistal
crisis could have occurred.

In the carly 1900's, the City of New York began to have annual bnlget
deficits.2? They were financed by defick borrowing. The “T'emporary Com-
mision on City Finances warned in 1966 that this “might well lead to fur.
ther deterioration In the Chy's credit standing.” 28 Unfortunately, by that
time the City was deeply committed to the practice.

The financing ok many forms. Fint, the Cliy borrawed from jtscll. |1}
had a “rainy doy fund.”2® The Gy is required by law to contribute 10 this
fund. so that in Tean year It has a ready source of cash. From June 3o, 1961
o June go, 19635 the cash balance In the fmul deereased from $69.9 million
tn $155 thousand, Orher reserve funds were simllarly ilepleted.3®

In addition to borrowing from the rainy day fuind, the City had local leg:
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islation pawed relieving it of the duty 1o make approptiations to the fund

for fiscal year 1963.9! The City Council passed legistation waiving the a 2
priation requirement again in 1964 and for each fiscal year beginnl:gp?r f_r

1968.32 According to the New York City Comptroller, had the rainy day fu

been “maintained and replenished as required by the Charter, it would lu% o

(e}

provided a cushion of over $280 million at the point . .. [in 1975) when théN ~—
City faced a possible shutdown of operations for lack of ash."gizﬁ'l‘he Comp-~ Q@

troller also drew a gloomy picture of the Tax Deficiency Account (anothe:cs—)
of the City's reserve funds) which “at the end of calendar year 1978 had oC
debit balance of $175.5 million, by far the largest debit balance in the history
of this account. This total represents, for the most part, money which the
City had expected to obtain in real estate taxes . . . but which never material-
ized.”™ The deblt balance in this account grew to more than $300 million by
June go, 197688 °

In addition to depleting lts reserve funds, the City Issued short-term notes
to balance its budget. In fiscal years 1962, 1963, 1964 and 1965 it imsued
budget notes in the amounts of $10, $27, 530 and $3g million, respectively.
In fiscal year 1963, it began to issue revenue anticipation notes (RANs) to
balance its budget.?? It did so pursuant to legislation which permitted the
City to lssue RANs In a fiscal year in anticipation of revenues attributed to
or based on transactions or actlvitles occurring during April, May and June
of the fiscal year, but not received or collected until after the close of the
fiscal year.3T In other words, the City could use the following year's revenues
to balance the current year's budget. The City’s legislative memorandum
said the bill would enable the City to borrow approximately $50,000,000 in
the 1964~1963 fiscal year, but would “not increase the temporary borrowing
power In subsequent fiscal years.” 88 In fact, the City continued to use this
so-called “June accrual” to provide cash for the City at the end of each fiscal
year. This practice resulted in $358 million of the City's cumulative deficit.s?

The same act which provided for the June accrual amended the Local
Finance Law in a manner which was to have an even more serious impact
on City finances. Prior to 1965 the total amount of RANs which the City
could issue was limited to the amount of revenues actually coliected or re-
celved during the preceding fiscal year. The legislation removed this limita-
tion and tied the City's power to issue RANs to the amount estimated in the
annual budget, The City argued that it would receive approximately 358
million more school aid from the Siate for fiscal year 1965-1966 than for fiscal
196.1-1905, and that lts bill would permit the City to borrow In carly fiscal
1965-1960 In anticipation of the jucrease.90 This had the effect of permitting
borrowing agalnst optimistle reveune esthinates and the building of a cumu.
larlve deficit as notes were rolled over when anticipated revenues did wot
come tn. I 1071 the law was changed agaln to permilt issnance of RANs
redeemable from federal and state aid on an “overall basls” rather than from
specific 1ypes of revenues.$t This tended to obscure a shortfall in a specific
type of revenue.d?

‘Ihe issnance of tax amieipation notes (TANs) by the City resulied in
mare deficit financing. TANs are notes issued In anticipation of real estate
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tax revenues. The City had on its tax rolli property which was not subject
to taxes, g, diplomatic, publicly-owned, Mitchell-Lama, and “in rem”
propesty. This practice tended to Increase the estimate of real estate taxes to
be collected and the amount against which the City could borrow. The City
also made inadequate provision for taxes uncollectible because of defaulting
taxpayers or tax cancellations or remismions, Nevertheless, the City issued
“TANs against these revenue estimates. Notes were rolled over when antid-
pated taxes were not collected. Most of the TANs outstanding at the time
of the fiscal crisis were issued against such revenues, reflecting a deficit of
hundreds of millions of dollars. Indeed, the State Comptroller has estimated
"that the $502 million of real estate taxes receivable on the City's books at
June 30, 1975 were overstated by approximately §408 million.” 43

The City’s deficit financing was not confined to short-term borrowing. In
1965, the City sponsored a bill to permit it to issue five-year serial bonds in
the amount of $355.8 million to finance the cost of the City’s pension re-
tirement Jiabilities during the fiscal year 1965-~1966.4¢ The City argued that
it needed the money to meet the automatic increase in pension liablilities
mandated by Art. 5, §7 of the Constitution and that the bill was necessary
to prevent economic hardship.@® Although the constitutionality of the law
was upheld in Bugeja v. City of New York on the grounds that the pension
and retirement payments involved were not of “purely transient usefulness,”
the City did concede that the true purpose of the bond issue was to bridge
a gap in the current ordinary expense budget.¢

Since the pension borrowing occurred only once, it was not to have a
lasting effcct on the City's Anances. The practice of borrowing for items
which would, under generally accepted accounting principles, be treated as
ordinary expenses had more significance in the long run. The Temporary
Commission on City Finances in 1966 condemned this practice as unsound
and recommended that current expenses be removed from the capital budget
and that perhaps the City should “be compelled to do this by amendments
to the Local Finance Law."” ¢7

The contrary occurred, The City sponsored legislation in the 1960’s and
the early 1g70's amending the Local Finance Law to permit all sorts of bor-
rowing for current expenses. A period of probable uscfulness was added to
permit borrowing for “job and business opportunity expansion programs of
municipalities.” 48 It was justified as an investment In human capital as op-
posed to bricks and mortar. It was eventually used to support the financing
of the operations of the Clty’s vocational high schools through the issuance
of bonds, cven though vocational education is a recurring ordinary expensc
of government. A period of probable uselulness authorized the lssuance of
bonds 10 pay rent.4? It scemed as if the City could borrow for anything.

In 1974, the Court of Appeals In Hurd v. City of BufJalo®® hell uncon-
stitutional a statute which established a period of probable usefulness for
the costs of the pension and retirement Uabilitics of the dities of Duflalo,
Rochester and Yonkers. It distinguished the Bugeja case, supro, on the
ground that the statute In Bugeja involved a one-time funding of pensions
and retirement obligations, whereas the statute in Hurd involved an ongoing
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funding of such contributions. The Hurd case put into question other peri-

ods of probable usefulness of a similar nature and their application to the

City. By the time the Hurd case was decided, however, the Gity was issuing

hundreds of millions of dollars of bonds for capitalized expenses each year,
A Temporary Commission on City Finances noted in 1977:

In fiscal year 1965, $26 million of operating expenses was capitalized; C\
by fiscal 1975, when the City’s financial structure almost collapsed,
$724 million of capital funds, over one-half of the entire capital
budget, was used to finance operations.s?

3D-

Intro

It was not untfl the fiscal crisls that the law was changed to require a ten
year phaseout of this practice by the City.53

For the City to issue bonds for capitalized expenses, it had to make room
for them within its legal debt Incurring capadty. One way it did so was by
excduding other debt {rom its debt limits. An amendment to the Local Fi-
nance Law, sponsored by the City in 1968,58 enabled a munidpality to elect
whether to charge housing and urban renewal debt to the 1%, housing debt
limit,® or the 10%, general debt limit.38 Because the standards for exclusion
of bonds for revenue producing projects are stricter under the 2% limitso
than under the 10%, limit,%" this option allowed the City to expand its debt
incurring power.

Even if the City had retained its credit standing In 1975 the sheer volume
of its financing would have proved difficult for the market to absorb. The
Municipal Assistance Corporation for the City of New York (MAC) has cal-
culated that in 1975 the City had long-term financing needs of $500 million
quarterly for capital and operating expenses, and short-term financing needs
of $750 million monthly, and that the City's short-term debt had grown to
$4.5 billion and its long-term debt had increased to $6.8 biilion, a total Clty
debt of more than $11 billion.%® Significantly, between 1966 and 1g7s, the

City’s short-term debt grew from 8.5% to $6.9%, of its total debe.%9 It is short-
term debt that must be paid or renewed annually.

In 1976 over $1.2 blllion, or more than one quarter of the City's outstand-
ing short-term debt, was In the form of bond anticipation notes (BANs) re-
lated to limited profit (Mitchell-Lama) housing.® If the City had not had
Mitchell-Lama BANSs to renew In 1975 its inancing burden would have been
cased cousiderably. The statute requires that BANs issued to make loans to
limited profit housing companles or thelr renewals “may extend not more
than five years bevond the original date of issuc of such notes.” 9 Starting
in 1969, however, when a proviso was added cxtending the period to six
years for DANSs issucd prior to 196592 the perind was routinely extended
with the result that the B.ANs were ot converted ituto bonds.

The City also has statutory and for coutractual arrangements with certain
public benefie corporations (PBCs), wlich in many ways have served as the
equivalent of issuing City bonds and notes. Some of the PBCs, like the N.Y.C.
Housing Authority and the N.Y.C. Transit Authority, hiad been in existence
for a jong time, but some were created In the 1965-1975 period by the Legls-
lature at the urging of the City. Some of the new PBCs were created for
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highly esoteric financing schemes which did hot materialize.® Other PBCs,
however, issued hundreds of millions of dollars worth of their bonds and
notes to finance, operate and construct hospitals, schools, housing and other
facilities on behalf of the City, supported directly or indirectly by City credit
or revenues on a contingent or non-contingent basis. The arrangements with
the PBCs fell into four categories: guarantees, executory lease arrangements,
capital reserve fund arrangements, and executed leases.® This vast array of
statutory and contractual arrangements enabled the City to minimize or
avoid debt limit charges and tended to dilute the City's credit.

By the Spring of 1974, New York City was in serious financial difficulty,
At the request of the City the Legislature created the New York City Stabill-
zmation Reserve n (SRC).® The SRC differed [rom other PBCs in
that it did not construct facilities or provide services. Its sole function was
to sell §520 million of its bonds and notes and to turn the proceeds over

to the City. In the SRC Act the Legislative findings and declaration of pur-
poses stated that: “

« « « the City of New York Is faced with a grave and unprecedented
fiscal crisis which threatens the city’s ability to provide essential serv-
ices and thereby endangers the welfare of all the inhabitants of such
cty.... Accordingly, ... itls for a corporation to be created
to assist such city to enable it to provide such essential services during
the nineteen hundred seventy-three—nineteen hundred seventy-lour
and nineteen hundred seven neteen hundred seventy-five
fiscal years of such city on a sound financial basis.® (emphasis supplied)

In accordance with the SRC Act,®? the Mayor certified to the corporation
$150 million as the amount required by the City for the 19731974 fiscal year,
and $370 million as the amount required by the City for the 1974-1975 fiscal
year, and he included the latter amount as a revenue in his proposed budget
for the 1g74-1975 fiscal year.o8

A few days belore the scheduled sale of SRC debt In 1975, & lawsuit was
filed against the Clty demanding that the SRC Act be declared unconstitu-
tional as a loan of the City's credit and that the defendants be enjolned from
issuing SRC bonds and notes. The sult also daimed that SRC debt and the
debt issued by certain other PBCs were, in reallty, City debt, and that the
City was thercfore in cxcess of its Constitutional debt limits. The City post.
poncd the sale of the SRC nates while the ease was in the Courts. In May
1975 the Court of Appeals affirmed the validity of the SRC Actbya 4 to g
decision,®® but by that thne the City was out of the publie credit market.
SRC never issued any of lts obligations, but the decition upholding It paved
the way for the creation of MAG,

The foregoing is a bricl and by no means exhaustive review of the many
wavs the City borrowesl direetly or hnlirectly to meet its anunal deficis, or
managed to avold debt limit charpes. A lame portion of the deficits were not
funded or were paid for by unfunded short.term debi, Jeaving the City with
a huge cumulative unfunderd teficlt. The Clty’s deficient accounting system
terdded 10 conceal the actmal amount of these unfunded Habililes.

For example, the City incurred huge pension liabilities and accounted for
them on a cash basis rather than on an accrual basis, so that the true cost of
lu annual pension liabilities was not reflected in its annual budget.’® The-
City Actuary has estimated that the unfunded accrual lability of the §
major N.Y.C. actuarial pension systems was $6.95 billion as of June go, 1
and that there was approximately $1.2 billion of unfunded Liability on &y
count of the non-actuarial pension systems. :

Additionally, the precise amount of the City's cumulative deficit was &
doubt for a long time after 1975 because, according to the 8EC, the City's i
ternal accounting controls “signiicantly hindered the City’s capacity to gen-
erate financial data which was reliable and accurate.” 12

Finally, there was only limited disclosure of information, in a form useful
to investors, regarding the City’s deficits and liabilities. The City did not
issue an Official Statement until 1976 when it was out of the public market,
though it did Issue a statement of essential facts In March, 1973, in connec-
tion with its last note sale to the public.

The accounting practices, the poor Internal controls and the lack of dis
closure not only affected the investing public's ability to evaluate the City’s
finances, it also affected the dedsions of public officials. Had the true condi-

.ton of the City's affairs been common knowledge prior to the fiscal crisis,

there might have been some fiscal retrenchment. Indeed the program of dis-
closure and independent audldng which the City has been pursuing since
191:‘:::: no doubt Increased public understanding of the need for fiscal
restraints,

But even had there been a good early warning system to alert City officials
and the public that a inanclal storm was brewing, the City might not have

been saved from the agonies of fiscal crisis and default on its short-term
debt. There were inadequate controls over the Issuance of short-term debt.
That made possible the accumulation of unfunded debt and at the same
time made the Clty vulnerable to market conditions. There were Insuficient
expenditure control mechanisms and little external pressure to cut expendi-
tures or increase revenues to respond to changing economic conditions or to
avold foreseeable deficits during the fiscal year. The checks and balances
:ltr:iln state and local governmental structures were inadequate to prevent
eficlts.

Many cconomic, soclal and political factors have been cited as the causes
of the City's fiscal crisis. These include inflation, slow economic growth, shift-
Ing populations, militant unions, Increased reliance on variable intergovern-
niental asistance, loss of jobs, uncniployment, crime, urban decay, and un-
sound allecation of expenditure burdens as between the City and higher
levels of government.¥3 ‘I'hese issucs are beyond our scope. Others have docu-
mented these underlying canses of the fiscal crisis ‘micl done it well.® Qur
concern is deficlt financing, which was the governmental respmue to the
City's problem. This practice proved to be destructive and self-defeating.

C. Deficit Financing in Other Locnlities
The City of New York is nat the only local government in this State which
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has engaged in deficit financing during the past ten years. Although local
governments have the wnghme bnu%;u notes to cure short-term denc}u,
many of them have had to issue bonds or BAN; for a five to ten year period
to fund their deficits. For example, the City of Long Beach was authorized to
issue ten-year serial bonds in the amount of $1,700,000 for the specific pur-
poses of funding deficits Incurred before December 1, 1971. The statute
states that the deficits occurred through the fallure to receive revenues esti-
mated In its budget, expenditures in excess of budgetary appropriations and
the inability to collect the full amount each year of the taxes levied upon
real property.’® On approving the bill, former Governor Rockefeller stated:

« - -  have repcatedly expressed my strong opposition in principle to
bopd financing operating deficits . . . The present city government has
indicated that steps are being taken to help insure that sim!lar deficits
will not be allowed to occur in the future, and under these special
circumstances, the bill should be spproved. I am deeply distressex,
however, that despite my strong statements against this practice In the
past, some municipalities continue to Incur substantial deficits with-
out regard to their future consequences.’®

Deficits did occur again, and in 1975 the City of Long Beach was authorized
to issue lts serial bonds in the amount of $750,000 to fund deficits which
resulied prior to December 1, 1974.77 .

1t Is significant that the munldpallda which had to {ssue deficit bonds or
notes pursuant to legislation fashioned on the Long Beach model cannot be
distinguished by their size, geographic location or form of government. They
indude: The City of Troy (§684,000),78 the City of Albany ($14,156,868.01),T
Central School District No. 4—Town of Brookhaven ($1,100,000),% Village
of Herkimer ($359,118.90),% City of Utica ($745.000),8® Wyandanch Union
Free School District ($750,000)® Salmon River Central School District
($325,000),% Deer Park Union Free School District ($2,215,000),88 Village of
Portchester ($550,000),%¢ Town of Yorktown ($8g7,000),%57 Town of Charles-
ton ($77,000),%8 and Village of Monticello ($301,633).%°

The deficit financing of certain other municipalitics is worthy of more
detailed examination.

The Village of Keeseville Is an example of a small municipality which
got luclf into difficulty. In 1977 it had outstanding a RAN in the amount of
S108,0v0 in anticpation of the collection of revenues 1o be recuived [rom the
State and the federal government in connectlon with the construction of a
scewer system for the Village. Unfortunately, it had spent for other purposcs
the revenues against which the note had been lssued and could no longer
reasonably expect the balance of the revenucs to be received. It obtained log:
islation which “In all respects legalized, validated, ratified and confirmed ...
[the note] notwithstanding the fact that such note was issucd in violation of
certain provisfons of the local finance law. . . "' The siatute declared that
the specific objeet or purpose of fumllug ail or a portion of the note to be
a public purpose for which the Village may lssue its boils or BANs. It as-
signed a period of probable usefuluess of 10 years 10 $70,200 of the principal
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amount of the note and 4o years to the balance, representing respectively
the portion of the note for which revenues had been received and misspent
and that portion for which revenues would not be received. —

In Yonkers there have been four authorizations to fund deficits in menb
years: in 1969 ($11,800,000),%1 in 1971 (§3,625,000)" in 1975 ($15,000,000),
and finally in 1976 ($37,750,000 Current Account Bonds issued to fund “va
ous items of deficits attributable to the fiscal year ending June 3o, 1976 and |
unaccounted for deficits of prior fiscal years, Including outstanding shorO
term borrowings issued to fund certain of such deficits. . . +'").%¢ The Statg=
has created the New York State Emergency Financial Control Board for the=
City of Yonkers®8 and enacted a Special Finance and Budget Act.% Recently
the State has authorized the advance of $10,000,000 to Yonkers.o

In 1976 the Roosevelt Union Free School District was authorized by the
Legislature to issue 10 year bonds to fund a $2,383,000 deficit.?? Because of
“the serious emergency created by such deficlts” the Commissioner of Edu-
cation has been authorized and directed by the authorizing act to appoint a
special administrator for the school district. This administrator acts, in effect,
as an emergency financial control board. The Board of Education of the
school district cannot approve current or future estlmates of school district
revenues without the concurrence of the special administrator nor can it au-
thorize items of expenditure or the contents of budget appropriations with.
out his concurrence based upon his findings that the budget or items of
expenditure are corisistent with the requirements of a balanced budget. Thus
thedeviccohﬁulmlmhnbeennsedbydmugidnmreinlplm
other than New York City and Yonkers in connection with authorization to
fund deficits over a long period.

Recently a bill was passed by the Legislature which authorizes a $3,000,000.
advance of public school aid to the city school district of Buffalo because the
school district “anticipates a cash deficit prior to the close of the current
school year which will prevent the district from meeting its payroll obliga.
tions.” 9 A similar bill was passed which authorized as an advance the sum
of §51,000,000 for eligible city school districts and eligible clties having popu-
lations In excess of 125,000,190 These “advances” are loans by the State and
arc also a form of deficlt Rnancing.

The point need not be belabored. These examples support a conclusion
that reform Is needed in the basic local finance laws of this State which apply
to all local governments.

CHAPTER TWO
PROPOSED LOCAL FINANCE ARTICLE

A, Introduction

A constitutional system of checks and balances s partcularly Important
where normal legislative processcs are not likely to prevent abuse. This is
the case In mattens of local finance since improvident borrowing may post-
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pone the need for elected officlals to take unpopular steps such as increasing
taxes or curtailing public

_ The existing Article V11 of the New York State Constitution sets specific
and detailed rules and limits for local finances. It contemplates that the
courts will enforce these rules and from time to time the courts have done so,

Chapter One shows, however, that Glling the Constitution with percent.
ages and limits and exclusions and exceptions has not worked to prevent
massive deficit financing, uncontrollied incurrence of long-term obligations
and even, for a period, default on over a biilion dollars in municipal obll-
gations,

Our proposal for a new Article VIII (the text of which is set forth in
Appendix A) Is Intended to address this problem In several ways.

First, the proposal sets forth a number of fundamental principles in place
of the existing detailed but far from com specifications. These
indude, 1) the requirement of a pledge of faith and credit, 2) the require-
mentof a bahnm budget, 3) the requirement that tax and revenue antici-
pauon notes be issued in anticipation of taxes and revenues and not deficits,
4) the requirement of a legislatively fixed period of probable usefulness,
5) the requirement that local borrowing not exceed limits fixed by the Legis-
lature and subject to further restriction either by the Comptrolier or by a
Local Finance Board established by the Legislature and 6) a constitutional
limit on real property taxes. By requiring courts to apply basic principles
rather than detailed Ianguage which may not cover all contingencies, there
will be a better prospect lor effective enforcement.

Second, the proposal eliminates the need to resort to extra-constitutional

financing mechanisms such as arrangements, guarantees, debt
mmhmdmkwpmdullundm this by permit.
ting the Legislature to authorize loans of credit for a public purpose. Rigid
restrictions on cooperation between public and private sectors are unde-
sirable since they may impede necessary programs such as programs to pro-
mote job opportunities.

Third, the proposal Is intended to make debt limits more effective. Tighter
regulation of local debt issuing authority will be achieved by requiring the
Legislature to fix a general debt limit as a percentage of a local government's
revenues. Only self supporting debt and debt approved by relerendum would
be cxcluded. Any Increase in this gencral debt limit must be approved by
two scssions of the Leghlator, There Is provision for additional restrictions
on all lnng. and short-term debt based on a technleal cvaluation of a local
government’s financial condition by the Comptrolier or a Local Finance
Board. We belleve that this appmach will lead to more eonservative bor-
rowing restraims than the existing systemn of voter approved exclnsions and
limits based on real property values alone.

Founth, the proposal secks to Increase the Incentive to contaln the cost of
government. Governments wiil have to live within thelr incans, within a
consthutionally mandated halanced budget. Because the choice between de
creased expenditures or Increasend taxes will be unavoklable, clected officials
will be callex! on to make greater efforts to keep expenses as low as possible.
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B. Detailed Discussion

1. Saction r

Section 1 contains two limitations on the power of local governments "

make gifts and loans of their money, property or eredit: all gifts and loa
must be authorized by State law, and they must be for a public

which includes the provision of assistance necessary for the betterment of a |
locality or its economy. (@]

Paragraph (b) of Section 1 authorizes joint or cooperative undemklng’g
by two or more local governments. —

Sectlon 1 represents a basic change from New York's traditional prohibi-
tion against gifts and loans now contained In Section 1 of Article VIIL The
proposal substitutes a broad “public purpose” standard for the more de-
tajled prohibitions, with equally detailed exceptions, which now govern
local finances in New York. If authorized by the Legislature, a local govern-
ment would be constitutionally free to carry out a greater range of activities
~including loans and guarantees of loans to public and private corporations
~than is now permissible.

The proposal contains.other provisions, however, which would further re-
strict local government indebtedness: all local debt would be full faith and
credit debt (§2); all local debt would be within limitations on the amount of
indebtedness (§3); no local debt could be issued for a term longer than the
expected useful life of the project or program being financed (83).

Taken together, the provisions of this proposal would give local govern.
ments the ability to finance public purrou activities, within program and
quantitative limitations established by law, from which they are now con-
stitutionally barred. .

To depart from the traditional “gift and loan™ restrictions on local gov-
emment finances requires justification; a hundred-yearold precedeat is not
lightly to be discarded. .

The reason the Committee has decided to recommend this new approach
Is that the present constitutional provision is unsatisfactory. Created to pro-
tect the public purse from buccaneering railroads, it does not provide an
adequate legal basis for many current local programs, which are perceived
a3 necessary and have in fact been operative for decadcs. The constitutional
history of New York is replete with artlfices of questionable legality designed
to overcome the restraints of Artlcle VIIE, §1. The courts have been given
the awkward task of reconciling urgent public needs with a rigid constitu.
tional prohibition. The result has been a serics of decisions uphokling gov.
ernmental action on a weak aml equivacal basis, (See, e.g., Comereshi v. City
:I E!;:;im, 808 N.Y. 248 (1935); Wein v. City of New York, 36 N.Y.ad Gio

1975))- '

This result Is unaatistaciory hecause it creates discespeet for the law, en-
cnurages elaborate (and expensive) devices to clrcumvent the Constitution,
and prownates litigation with atcndant expense and wncertaluty.

One response Is that clected officiala shonld stop doing what is not clearly
authorfzed by the Constltutlon. That is as obvious as it Is desirabic, But the
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history of the State and lts municipalities (and of many other states and
munircyipalltia) indicates the tendency of rigid restriction to lead to “gim-
micks” and abuse. Moreover, neither the ture, local officials nor the
public have a very clear idea of what is tutionally permissible in New
York. As lawyers, the Committee’s task is to help structure a Constitution
which will refiect societal needs and permit rational decision-making.

The proposal would do this. It would permit localities to act directly, with
attention {ocused on real fiscal consequences and based on a clear determing-
tion that local asistance to public or private entities serves a public purpose.
It would permit matters of policy to be clearly resolved and honestly im-

lemented.

: Contrast the current means of resolving important fiscal questions. Either
an elaborate device is created to overcome a constitutional problem (sec,
¢.g., Wein v. City of New York, supra) or a small, incremental exception is
made to the constitutional prohibition liself. The original gift and loan pro-
vision contained only one exception permitting aid to the poor. (See Con-
stitution of 1846, Art. VILL, §11, as added in 1874.) The current version con-
tains a long list of exceptions, which is still being added to on a piecemeal
basis. The latest exception, approved in 1965, permits the City of New York
to increase pension benefits to survivors of members of its department of
strect cleaning. No usefu] purpose is served by enshrining such a provision
in the State Constitution, nor by requirli;g it to be submitted t:lo the peoplie‘
of, say, Buffalo for approval. If it is an important governmental purpose,
nboulrl be capable of achievement through legislative authorization.

Moreover, New York's nineteenth century bitions are ill-suited to
the demands of contemporary society and the closer relationship between
the public and private sectors. In particular, we believe that localities should
be more free to act in order to generate private investment and economic
and job development activities. New York State and Its municipalities have
been disadvantaged In the competition among the states to attract new In-
dustrial and commercial activity. One of the diffculties with the existing gilt
and loan restriction is that it does not permit public and private enterprise
1o combine In order to capitalize on the strengths of each. Too often, the
only altcrnative to abandonment of a privately provided service is complete
government owncrship and operation. Since is a posibllity of new
Federal incentives for urban investment, It is extremely important that local
government be able to respond to these programs in an cffective and flexible
manner.

biem of reconciling constitutional tradition with the contempa-

fnr‘lv.h :c:(;: of local govcmmenst is not unique to Ncw York, Other states simi-
larly situated have wrestied with the same questions. lllin.o!s. which had a
provision much like New York's present gift and loan restriction (111, Const.
of 1870, Art. 1V, §30), recently scrapped the traditional fonmulation and
substituted this simple principle: “Public funds, property or credit tllall be
wsed only for pubilc purposcs.” (1ll. Const. of 1970, Art. VI, §1). Pennayl-
vania, which for over a century has had restrictions mbaunll.nlly similar 10
ouc Article V111, §1, in 1968 added the following language: “The General

Assembly may provide standards by which municipallties or school districts
may give financial assistance . . . to public service, Industrial or commerdial

enterprises if it shall find that such assistance . . . Is necessary to the health,—

salety or welfare of the Commonwealth or any municipality or school dig.!
trict.” (Pa. Const., Article g, §9). Michigan's Constitution of 1963 provid
simply: “Except as otherwise provided In this constitution, no city or vi

shall have the power to loan its credit for any private purpose or, except as |
provided by law, for any public purpese.” (Art. 7, §26). o

The propased draft for New York seeks to achieve substantially the sa
result as lllinois, Pennsylvania and Michigan--ali states with similar histori
and similar problems—have sought and achieved through recent constitu-
tional reform,

When the matter was last (ully considered in New York—at the Constitu-
tional Convention of 1g67—the Convention concluded that the financing
powers of local governments should be greatly broadened. The Constitution
It proposed would have enabled local governments to make gifts and loans
(Including gifts and loans to private corporations), “for economic and com-
munity development purposes” (Article X, §12.b.); to make such gilts and
loans “for public purposes” (Art. X, §18.3); and to guarantee the obligations
of any public corporation “for economic and community development pur-
poses” (Art. X, §18.b.). The 1967 proposed Constitution defined “economic
and community development purposes” very broadly, to “. . . include the
renewal and rebuilding of communities, the development of new communi-
ties, and dprogmm and facilitles to enharice the physical cnvironmental,
health and social well-being of, and to encourage the expansion of economic
opportunity for, the people of the state.” (Art. X, §12.a). Of course, the
entire 1967 proposed Constitution was defeated. .

Again in 1971 an effort was made to broaden the constitutional basis for
local government action in the area of community development. This amend-
ment was deleated after double passage by the Legislature. Since then, the
need for change—and the gap between express constitutional authority and
actual governmental activity—has widened.

The present provisions of Article VIII, section 1, do not give clear author-
ization for what elected officials have for decades perceived as necessary gov-
ernment initlatives In community and economic development and other
areas. Rather, they lead to contrived and ingenlous solutions to pressing pub-
lic concerns, which are then upheld by divided and troubled courts. Other
statcs have made constitutional changes which permit more stralghtforward
dircction for these activities. New York should do the same.

The Committee also believes that It is desirablc to permit units of local
government to act together and with the private sector for mutually agreed
upon projects or functions. Steps In this dircction were taken when the very
restrictive provisions of the 1988 Constitution were cased by a scrics of
amendments adopted in the 19508, In the future such Inter-governmental
ventures should not need specific constltutional authorization, but should
be authorized by the Legislature, subject only 1o the basic limitations on
debt and taxes. Thus, the Committec recommends the general language of
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" paragraph (b) of section 1 of the draft, in place of the detailed provisions of

existing sections 1 and 23, which would be eliminated. Also modified would
be the provisions of existing Article VIII, §3 and §g, and Artcle X, §s, deal-
ing with the liability of political subdivisions for the payment of the obliga-
tions of certain public corporations.

2. Section a

The first sentence of proposed Section 2 repeats without substantive
change the first sentence of the second paragraph of existing section ¢ and
continues the existing constitutional requirement that no local government
contract indebtedness unless it shall have pledged its falth and credit for the
payment of principal and Interest of such indebtedness. While the Committee
has considered changing these provisions to t the issuance of bonds

backed solely by particular revenues, it has not done s0. The Committee be- .

lieves that even self-liquidating debt should in addition be secured by the
general revenue powenrs of a local government through a pledge of its faith
and credit.

The pledge of faith and credit is particularly inportant since It hias heen
given added force by the Court of Appeals in its recent decision In Flushing
National Bank v. Municipal Assistance Corporation, 40 N.Y.2d 731 (1976).
The Court placed central rellance on the faith and credit requirement in
declaring unconstitutional the moratorium on sults to enlorce short-telm
obligations of the City of New York. It stated at pp. 734~786:

*The State Constitution regulates ciosely the dedbt.incurring power of
local governmenta, Key to this case b that a city may not contract indebied-
ness unless it has ‘p! its faith and credit for the payment of the prin-
cipal thereof and the interest thereon’ (NY Const, Art. VILI, §a).

] ] ]

“A pledge of the city’s faith and credlit is both a commitment to pay and
2 commitment of the city's revenue generating powers to produce the {unds
to pay. Henos, an obligation containing a pledge ol the dty's ‘hith and
credit’ s secured by a promise both to pay and to use in good falth the city

revenue powers to sufficient funds to pay the prindpal and
interest of the obligation as It becomes due.

L] [ ] ®

*The consthutivnal sequirement of a pledige of the chiy's falth ad crolin
Is not saulsficd merely by cugraving a statement of the plalge in the text of
the obligation. ‘The last Is a strange argument made by repomionts, 1t Is
difficult 1o wnlerstand 1he financial value of such a commiiment as con-
trastcdd with a ‘moral’ obligation, wisely prohiblied by the Constlivnion for
municpalities (NY Const,, Art. VI3, §2). Instead, by any 1es, whether basal
on realism or senslbility, the clty ls comtiimionally obliged 10 pay aned (o

use In good falih ils revenue powers 10 produce futds 10 pay e principal
of the notes when due. . . .»

In ordler for local guvertments to have the power tn raise needded funds in

Jo

tme of difficulty as well as In times of prosperity, there should be rio doubt
that debt will be paid when due. This principle is consistent with the exist-
Ing Article VIII and the Flushing Bank cause quoted above. See also. Wein—
v. Carey, 41 N.Y. 2d 498 (1977). '

The so-called “first revenues” provision of existing section 2, paragraph
like the “faith and credit” provision, is designed to afford the investor N
municipal obligations with such assurance. However, it is not sufliciently re-
strictive and some of its language is ambiguous. o

Under the existing provision every local government is required to providé=
annually by appropriation for the payment of Interest on all indebtedness—
and for the payment of principal on bonds and certain, but not all, notes,
The proposed section would require that provision be made for the payment
of interest on all indebtedness and for the amounts required for payment of
all principal maturing or otherwise coming due during the fiscal year, In.
cluding the principal due on notes not covered by the existing provision. It
would also provide, however, that provision for payment may be made by
means other than by appropriation. For example, provision for the payment
of bond antidpation notes could be made through the sale of bonds and
mt:;n t’tlm' th;d pay:;m of tax and revenue anticlpation notes could be

: e an receipt of the taxes and revenue in antl
which the notes h\l:been luu:d. e

The proposed section 2 darifies current law by providing that upon fallure
to make provision for payment of indebtedness or upon the faflure to make
such payment, a sufficient sum shall be set aside from first revenues there-
after recelved and shall be applied to such purposes. The existing provision
might be read to require the setting aside of first revenucs only if there is a
fallure to appropriate. )

The use of the words “may be required” in the last sentence of the section,
relating to the setting aside of revenues at the suit of a holder of obligations,
has been continued. Because the judiclal relief contemplated by this sen.
tence Is equitable in nature, it would be inappropriate to deprive the Court
of all discretion by substituting the words “shall be required.”

8. Sul.n‘on 3

Paragraph (a) of section 3 continues the existing requirement that the issu-
ance of debt be authorized by state law for a public purpose. The existing
Article V11{ specifics limitations on local Indebtedness; the proposed section
would reqquire the Legislature to fix such limitations by general law as a per-
centage of a local government's revenues, subject to the power of the Comp-
lml!ﬂ' or & Local Finance Doand establishicd by the Legisluture to impose
additional restrictions. Any law providing for an increase In such limltatlons
would have 10 be passed by two conseentive scssiond of the Leggislature, Be-
cause the limitations fixed under the proposed Article VI would apply to
debie {swued for all purposes, the special two percent limbation for housing
purposcs nmder Article XVII1 woukd be repealed.

Paragraplht (h) contlnues existing law requiring the Legislature to fix a
period of probable usclulncess, “This provision, in addition to fixing the maxi.
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mum maturity of bonds, has also been construed to limit the power of the
Legislature to authorize the issuance of bonds to finance recurring operating
cxpenses. See Hurd v. Gity of Buffalo, 34 N.ad 638 (1974). The section does
not specily the maximum period of probable uscfulness or the schedule of
debt service payments (¢.g., equal installments, level debt service, the exist-
Ing 50%, rule, sinking fund amortization). Existing provisions on these sub-
jects are detailed, and the Committee believes that the potential for abuse
on these matters is not sufficient to justify constitutional restriction.

Paragraph (c) adds restrictions on the issuance of short-term debt not
found in the present Article VIII but which are applicable to the State under
Article V11, The comparable Article VII provisions have been comstrued by
the Court of Appeals in Wein v. Carey, 41 N.Y.2d 498 (1977) and Wein v,
State, 39 N.Y.ad 136 (1976) to preclude the issuance of short-term debt In
anticipation of a deficit. )

Paragraph (d) imposes new restrictions on the issuance of bond anticipa-
tion notes. Under the existing Constltution, the Legislature may permit bond
anticipation notes to be rolled over for the full period of probabie usefulness.
Under Article V11, the State is subject to a five year limit on the rollover of
bond anticipation notes. The proposal would impose the five year limit on
localities but permit an additional one year extension if an appropriation
was made (o retire the notes.

The principal change effected by Sectlon § is to remove the lengthy and
detalled restrictions on local debt from the Constitution luebl! and, l:s:;:;
to require that the ure impose such restrictions subject to fu
rau-lmcdon by the Comu. or if the Legislature so provides, a Local Fi-
nance Board. This change is recommended for several reasons.

The existing debt limits relate to the value of taxable real property within
each locality. It is likely that real property taxes will constitute an ever
dedining proportion of local government revenues, and accordingly be less
uselul as a2 measure of the debt repayment capacities of local governments.
In requiring that debt limits be based on revenues, the proposal looks toward
a communlty’s overall ability to repay debt.

Current constitutional debt {imits restrict only actual, direct indebtedness
of localitics. They do not restrict such obligations as long-term léases and
moral obligation debts. However, these obligations create actual or contin-
gent liabilities which may impair a localities ability to repay its debts just as
surely as any direct obligation. In fixing debt llmits under the proposal, ac-
count will he taken of all such obligations and their impact on debt repay-
ment eapacity,

Because the proposal looks to total repayment capacity as well as total re-
payment obligations, It should lead to miore effective and more sensitive
restrictions on local indebtedness.

Another reason for removing debt limits from the Constitution is to end
the piccemesl, exception-ridden pattern of restriction which has evolved in
New York. Instead of a rational plan for local debt management, we have
a serics of exceptions and special cases to handic special probiems on an ad
hoc basis. Morcover, each of these has to be approved by voters throughout
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the State, although they may concern only a particular locality or group of
localities. The current system lacks both a rational Gscal strategy and a neces-
sary degree of flexibility, e

The Committee’s proposal is similar to the Constitutional provisiony!
adopted in Pennsylvania In 1968 for local governments other than the Ci
of Philadelphia. (Penn, Const., Art. g, §10). Under its constitutional pro
slons the Pennsylvania General Assembly has fixed debt limits of 100%, of .
the borrowing base (average of total revenues for the three full fiscal yearO
preceding Incurrence of debt) in the case of a school district of the first
800% of the borrowing base in the casc of a county and 250%, in the
of any other local government. (“Local Covernment Unit Debt Act” con.
tituting g3 P.S. §§6780 et seq, as amended by P.L. 1978, No. 53). Countles
are permitted an additional 100%, under certain circumstances and all local
governments are permitted an additional 50%, if required to replace assets
as a result of fire, flood, war or other catastrophe upon applicatlon to the
Commonwealth Court. An additional limit is fixed for lease rental debi
based upon a percentage of the borrowing base and debt outstanding. We
contemplate that after a careful and professional study of existing debt and
revenue patterns in New York State, the Legislature would fix comparable
limits appropriate to New York.

Our proposal contains additlonal restrictions not found in the Pennsyl-
vania Constitution, namely the requirement that increases in debt limits be
approved by two consecutive sessions of the Legislature and provision for
further restriction by the Comptroller or, If the Legislature provides, by a
Local Finance Board. Since the Comptroller or Local Finance Board would
have the power to limlt the amount of voter approved debt that a local gov-
ernment may issue, there will be further assurance that the ability of a local
government to pay debt will be taken into account. At the same time provi-
sion for voter approved debt permits the Legislature to establish more con-
servative general debt limits.

Section g also tightens constitutional restrictions on the Issuance of short-

" term debt. Recent experience has shown the damage that the Imprudent issu-

ance of short-term debt can do to the financial health of a community—
even one with very substantial resources. Short-term borrowing Is neeessary
and proper as a cash management device. It is abused when It is used to f-
nance deficlts accumulating year to year.

The Committee recognizes that unanticipated deficits cannot always be
avoided since the budgetary process is dependent on estimates. Whea a deficit
occurs, short-term borrowing may be necessary, Such borrowing should be
repald in the following fiscal year within the framework of a balanced budget
for the fiscal year of repayment. The proposal would require this result. It
is based on the constitutlonal language whicl now controls short-term bor-
rowing by the Siate and under which the State has successfully raised sub-
stantial amounts for Its short-term necds. As the Court of Appcals has siated
in construing these provisions:

“Thua, the device of Issulng tax and revenue anticipaiion notes was de-
signed to permit the State to borrow temporarily to mect expenses for which
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appropriations under a balanced budget have been made, but for which
sevenues, both committed and anticipated, have not yet come in, thus ad-
justing the cash flow of taxes and revenues to expendltures. Put another
way, these short-term obligations may be used to ralse funds to offset deficits
in the fiscal year of lsuance and payable not later than in some early por
tion of the next fiscal year.” Wein v. State, gg N.Y.2d 136, 148 (1976).

4. Section ¢

This section continues existing limits on real property taxes imposed by
localities for pu other than the payment of debt service. It repeats
nearly verbatim the wording of the existing constitution, Paragraph (¢) per-
mits pay-as-you-go financing outside the tax limit for objects or purposes for
which a local government could borrow. Existing law limits New York City
to pay-as-yougo financing of capital improvements and requires the City to
charge lts debt limit for capital improvements financed on a pay-as-yougo
basis even though no bonds are lssued (so-called phantom debt). These re-
quirements do not apply to other local governments. The proposed Article
elirinates this special treatment for New York City in order to enco

the financing from current revenues of objects or purposes for which the
City is authorized to borrow.

B. Section s

This section i¢ new. The existing Article V111 does not require local gov-
ernments to adopt or maintain balanced budgets. Under the proposed Artl-
cle the Legislature would itself or through its designee fix the criteria for
determining whether & budget is balanced, including such matters as the
treatment of deferred payments, rexerves for contingencies and the use of
bond proceeds to support expenditures.

The oblligation to “maintain” a balanced budget would not of course pre-
clude the pouibility of a deficit. Indeed appropriation for an unanticipated
but necessary expenditure toward the end of a fiscal year may well put a bud-
get out of balance. The Legislature would have authority to determine what
constitutes maintenance of a balanced budget—a power which under our sta-
tutory proposals would be delegated to the Comptroller. The Constitution,
however, would make clear that local officinls are under a duty to enntrol
expenditurcs and that any short-tern deficlt inancing must be repald in the
following ycar under a balanced bwdget. Under this propasal, as uuder ex-
isting law, bonds conld be issued to finunce deficits or expenditures which
would otherwise give rise to deficlta to the extent that the Legislature coukl
properly cstablish a period of probable wscfulness for such purpose,

The chict drawback to a balanced budget reqquirement s that lncalhies
may be requirad to curtail public programs during perimls of cconomic ve
cowsion, To a degree, the reecut expansion of (ederal pograms has lessened
this difficulty am! incalitles inay in any cvent establish “rainy itay™ futls to
meet expeinditures when revenue growth declines, More [undamentally,
however, the Cominittee helicves that to permlt deficit financing would re-
move necded lucenive to contaln the cost of local governiment,

3

The proposal does not mandate the use of generally accepted accounting
principles in connection with local accounting and budgeting. These prin.
ciples may be a useful gulde to the Legislature or to such officer as may

authorized by the Legislature to establish regulations on local budgeting and
accounting,
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6. Other Sections

Section § contains transitlon provisions Intended to protect the rights o
holders of existing debt. Section 6 makes it the duty of the Legislature
restrict the power of taxation, assessment, borrowing money, contracting in—
debtedness, and loaning the credit of local governments so as to assure sound
fiscal practices and prevent abuses. It continues existing law with added em-
phasis on the duty to assure sound fiscal practices. Sections 7 and 8 should
be read together. The definition of “local government” in section 8 includes
existing local units and any public corporation with the power both to levy
taxes and to incur Indebtedness. The existing Article VIII prohibits the
creation of new public entities with these powers. Over time the Leghlature
may want to provide for local t on a more nal basis. Section 7
of the proposed Article VILI would not permit the ture to create new
units of local government unless those exerclsing the authority to impose
taxes and contract indebtedness are elected. The finances of such entities
would be subject to the same restrictions as apply to existing units.

Ao

) CHAPTER THREE
PROPOSED DISCLOSURE LEGISLATION
A. Introduclion

Between 1962 and 1975, the amount of local debt outstanding nationwlde
(excluding state debt) increased by more than 250%, climbing to slmost $150
blllion.10t In 1976 alone, state and local governments issued over §33 billion
worth of obligations, well over twice the amount issued in 1967.19 These
increases reveal a continuing dependence by local governments on the pub-
lic market for credit through the issuance of both long and short-term
obligations.

New York surpasses all other states in terms of the dollar amount of debt
obligations outstamting. New York local governments (excluding the state
government) had over $25 billion of debt ouistanding at the end of fiscal
1975.193 This total figure, well above the level of any other state, represented
almust 179 of the debt ontsianding of local governments nationwide. In the
short-ierm debt market, New York local government abligations represent
over 45% of the national Ggure.'® Durlng the 12-mouth periad ending in
November of 1957, local government entitics and state ageacies came o the
market alinost 500 times, issuing debt in an aggregate amount over $i10
hillion, 103

These statisiics highlight the obvlous fact that New York local govern-
ntents have a sirong interest fu protecting their access to the market and
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creating confidence on the part of investors who provide this vital credit
source. New York State already has legislation on the books regulating in
certain respects the issuance of debt. For example, a Notice of Sale is re-

uired in connection with the public sale of debt obligations, specifying

ta relevant to the obligation being s0id.198 The filing of a Debt Statement
(a statement as to debt-contracting power) is required prior to the public sale
of bonds by certain local government entities.197 A system of annual reports
is also prescribed by New York statutes, providing a detailed analysis of
operations in a format fixed by the Comptroller.198 The Comptroller’s Office,
through its Bureau of Examinations, performs periodic audits of local
government accounts based on the uniform system of accounts set by the
Comptroller.100

While these State mechanisms are designed to perform a disclosure func
tion, the form and content of the filings are such that, in many instances,
they do not adequately inform the taxpayers of these localities as to the fiscal
condition of the communities, and they are seldom relied upon by investors
contemplating a purchase or sale decision. The pressures of the marketplace
have forced many local government entities to issue official statements even
though no requirement to do so exists by law.

The existing framework of federal securities regulation does not rdd to
the particular disclosure requirements of the State, but stands as a potent
sanction against fraud in the marketplace. While the Securities Act of 1933
and the Securities Exchange Act of 1934 provide a broad set of disclosure
requirements in connection with the public distribution of securities and sub-
sequent security transactions, sped&i exemptions for municipal securities
transactions have left local governments free from registration requirements.
However, the broad prohibitions against {raud, material omissions, and
material misstatements in the offering or sale of securities have been broadly
construed by the courts both in general and in the municipal securities area
specifically. These provisions apply to voluntary disclosure presently made

local governments in connection with the sale of obligations and would

be equally applicable to any proposals to augment New York's atatutory dis-
closure requ ts.

B. Need for More Complete Information

In conncction with the study of disclosure practices of issucrs in New York
State, intervicws were conducted with various representatives of the inveswor
comnunity. "These discussions have revealal a general dissatlsfaction with
the availabillty of usable information with respeet to the finances of local
jrovernments in New York. The principal concerns are (1) the form of disclos-
ure, and (i) the general absence of rellable post-ssuance reporting.

It was the general observation of those Intervicwed that present disclosure
practices by New York issuers do not permit easy comparison of issuances or
provide Investors with Information in a manageable form sufficient to basc
a decision to purchase a new offering or to hold or scll an obligation pres.
catly in their portfolio. As a result, although New York State government
cntitles annually undertake to compile extensive schedules relating 1o their
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financial operations, that information has not been presented in a form use-

ful to investors. Similarly, the segments of the public which need access to
financial information concerning the reporting entities cannot readily proc-
ess the volume and detail of information filed with the Comptroller's Office - ‘s
under the existing system of reporting.

The volume ol8 disclosure by local government issuers has increased mg 0
stantially in the aftermath of New York City's fiscal crisis in late 1975, DespiteN (N
this dramatic iImprovement In response to the demands of the marketplace: @
for more information, it is the general consensus of the Committee that m%
deficiencies remain in the scope, quality and presentation of information
local governments in New York State.110 These deficiencies have severcly™
limited the usefulness of the disclosure documents to investors.

(@)
©
o

C. Drawbachks of Federal Regulation

The major proposal for federal regulation of state and local government
disclosure s the Williams Bill, introduced in 1976311 and again in 1gyy11®
in 2 revised form. Under the proposal, disclosure would be eflected primarily
through the preparation and public availability of two types of documents
based in large part on the voluntary disclosure guidelines suggested in 1976
by the Municipal Finance Officers Association. By the amendment of section
18A(b)(1) of the Securities Exchange Act of 1934, any issuer of municipal
securities that has outstanding, during any portion of a fiscal year, an aggre-
gate principal amount of municipal securities exceeding $50 million would
be required to prepare an annual report and reports of events of default.

Notwithstanding the size of the lssue, any issuer of municipal securitles
would be additionally required, under another proposed amendment to the
Securities Exchange Act, to prepare a municipal sccuritics distribution docu-
ment Including the types of information outlined in the annual report re-
quirements. While the bill does not require pre-issuance registration or filing
of disclosure documents with the SEC, that federal agency would have con-
siderable discretion over the scope and form of disclosure for both the annual
report and distributlon documents. The absence of the pre-issuance registra-
tion or fllng requirements would not, we believe, eliminate the involvement
of the SEC with the content and form of distribution documents.

As a means of minimizing fcderal regulation of local government issuers,
the bill exemipts from the annual report and disclosure document requlre-
ments any issucr of municipal sceuritics that is required by the law of the
state In which the issucr is organized to make disclosures that are “substan.
tially similar” 1o those required by the biil. The SEC, as the ultimate arbicer
of the content and form of disclosure documents recquired by the bill, would
indircctly establish the criteria upon which statemandated disclosure docu-
ments would be judged to determine If they were “substantially shoilar” 1o
federal requirements.

" “The Committee believes that the approach outlined herein Is clearly p
ferable 10 the adoption of mandatory disclosure icgislation at the federal
level for the following reasons:
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(a) Not only are local government entitles themselves the creatures
of the states, but also the entire authority for municipal debt lssuances
derives from state statutes, Such fundamental elements of the debt
issuance framework as debt limitations, tax resources available to
mﬂ;&e&btmdthepmeedmfordehthumecmaﬂmu
crea

(b) The administration of a disclosure system can best be done at
the state level, since state officials in most states, as In New York, al-
ready have considerable responsibilities and experience in relation to
local financing and reporting.

(¢) State disclosure proposals can be integrated into existing state
TC mechanisms, thereby providing investors and the general
public with needed information while imposing a lesser administra-
tive and cost burden on issuing entities. :

(d) Disclosure documents by state officlals can be de-
signed to take account of the practical realities and state statutory re-
quirements faced by local governments within one state, but not
necessarily applicable to other states.

(¢) Numerous distinctions exist between the corporate securities
market and the municipal securities market. The procedures for cor-
porate securities transactions are too detailed and expensive to apply
to the typically smaller and more numerous municipal securitics
transactions. Many of these differences can best be recognized through
legislation and regulations ado, at the state level, where there is
greater knowledge of the local Given the potential for an ex-
panded role by the corporation-oriented SEC under the Williams
Bill, the diffesrences between the municipal and corporate securitics
markets might be ignored under that proposal.

(f) There are constitutional uncertainties involved in federal leg-
jslation requiring the pre-filing of municipal disclosure documents.

D. Proposals

The recommended revisions to New York's Local Finance Law and Gen.
cral Municipal Law (the proposcd text is set forth in Appendix B) atiempt
to construct a comprehensive systein of firsncial disclosure by lncal gov.
ernmental emities within the basic famework of cxistng State reporting
mechanism. ‘The propasal relies on three clements to achicve this goal: (i) a
disclosure document (the “officinl statciment™), o provide investor Infonna.
tion In conncction wlth 1he Issuance of obligations by a local entlty, (ii) sun.
marized periodic reporting (the “summary anuual report™), awd (ilf) thmely
independent examination of financial practices aul accounts. While present
Stare requircments amlt the volnntary practices of localities alrcady perfonm,
to diffcring degrees, many of these functions, the accompanylug propesals
are duigned 10 standanldire praciices of New York localitles in a manner
least likely to disrupt or burden local governmental operations,

1. Official Statement

Having opted [or a system of State regulation of disclosure, the Committee
viewed the 1976 bill, sponsored by Governor Carey (S. 4871, A. 7126) as a —
sound approach and used it as a point of departure for its proposals. That DI
1976 Program Bill proposed adding to Sections 57.00 and 60.00 of New York —
Local Finance Law (relating to the sale of bonds and notes, respectively) ~|
new paragraphs with four basic elements: ) :

1. Requiring that a “disclosure document” be filed with the State
Comptrolier at least 10 days prior to the date fixed for the public sale
of bonds or notes.

2. Establishing the Comptroller as the administering officer of dis-
closure practice and requiring him to specify, by rule or order, the
kinds of information to be included in disclosure documents.

8. Requiring disclosure documents be certified as to completeness
and accuracy by the “chief fiscal officer or such other person or persons
as may be designated by the finance board of such munlcipality, school
district or district corporation.”

4. Permitting the Comptroller, by rule or order, to exempt any lssue

. of bonds or notes from fling requirements if he determined that such
filing was not necessary or appropriate in the public intcrest or for the
protection of investors by reason of (I) the aggregate principal amount

of the bonds or notes involved in the particular issue, or (il) the limited
character of the public offering.

Substantiaily similar bills were introduced in 1978 with the sponsorship of
the State Comptroller (S. 8688, A. 10213).

The amendments to Local Finance Law, §§57.00 and 60.00 which are pro-
posed herein follow the pattern of the Governor’s 1976 Program Bill and the
recent Comptroller’s bill by requiring that an “official statement” be filed

Intro

. prior to the sale of bonds or notes, thereby insuring that material informa-

tion necessary to make an informed investment decision will be available in
a utilizable format. However, the proposal omits the requirement of the earl-
fer bills that the filing be made at least 10 days prior to the public sale date,
and the imposition of any such time period would require a rule or order of
the Comptrailer.

The proposal does not atiempt 10 fix by statute a detailed listing of the
information which would be required to be covered in the official statement.
Given (i) the varied nature of the issuing enities subject to the Local Finance
Law, (ii) the alternate forms of deln regularly issued, and (lif) the constantly
cvolving necds for specific types of financial information and disdosure, it
scemed advisable to cstahlish a fiexible format, umler the supervision of the
State’s ehiel fiscal officer, the Comptrolicr. Such fexibllity has been assured
by requiring the Comptroller, by regulation, to specily the categories of in-
formation 10 be elicited from localltics lssuing obligations.

"I'he propusal directs the Compirolier to consider “volumary disclosure
standards promulgated by nativual organlzations of local govermnents™ in
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developing regulations which enunciate the types of Information to be in-
cluded In official statements. At the present time, the set of standards meet-
ing this description is the Municipal Finance Oficers Association's Disclosure
Guidelines for Offerings of Securities by State and Local Governmentis (De-
cember, 1g76) (the “MFOA Guidelines”). The proposal permits but does not
require adoption of the MFOA Guidelines in tofo since a statute that re-
quired adoption in full might unnecessarily restrict the exibility of the State
Comptroller in designing an appropriate disciosure document tailored to the
needs and practices of New York governmental entities. We comment be-
low on the format of the financial statements to be included in the official
statement. .

In order to facilitate the preparation by issuers of the prescribed official
statement, the proposal provides that any summary annual report filed with
the Comptroller's Office under newly proposed §31-a of the Ceneral Mu-
nicipal Law may be incorporated by reference in an isuing entity’s official
statement. To insure that the official statement will present an integrated
statement of the issuing entity’s fiscal condition, the proposal requires that
any portion of a summary annual report incorporated by reference be at-
tached to or Included in such official statement. Once a system of annual
summarized reporting Is in effect, the parallelism of the disclosure required
in the annual repoit and the officlal statement, together with this provision
allowing for incorporation, will reduce the burden of preparing an official
statement In connection with a new offering to essentially an updating of
summary reports already on file at the Comptroller's Office.

The burden of preparing the official statement required by these proposals
should be significantly offset by the o&dﬂw requirement that the Comp-
troller provide forms of prototype statements keyed to the type and
size of the entity, This practice is presently employed with the annual reports
required by General Municipal Law, §§go and g:.

The Committee’s proposals differ from Governor Carey’s 1976 Program
Bill by requiring that the official statement merely be signed on behalf of
the issuing entity, rather than “certified . . . as to completencss and accuracy.”
The reason for the change Is the concern that certification might carry with
it an implicd right of private action based upon the contents of the official
staterhent, without there being assurance of appropriate Indemnification for
the certifylug official. In providing for the informational nceds of investors
anl the general public, the Committee did not want to risk discouraging
qualificd Individuals from sceking public office because of the threat of po-
tentlally staggering labillty which might arise fromn the sale of public obliga-
tions. The proposcd statutory revisions make clear that no new State rights
of action arc created by the requirement of an official statement, though I Is
recognized that, based on existing Judicial precedents, the antl-frawd provi-
sions of existing federal sccurites law are applicable to State and local official
siatements. '

The proposed amendments do not contemplate that the Comptrolicr will
review the official statement, and he would be precluded from delaying the
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sale of the bonds or notes on the basis uf ulleged deficiencies in the official
statement,

While no specific provision has been made for the indemnification of pub-
lic officials who sign a disclosure document, a proposal drafted by the New',
York State Law Revision Commission, which would have a broad impact o
all public officers, is under consideration by the State Legislature (A. 8ogs
§. 66og). Should the Legislature act favorably on the proposal of the La
Revision Commission, Indemnification could afford added protection to pub-
lic officials,

The proposal empowers the Comptroller to waive the normal disclosure
procedure In those instances where an official statement s not appropriate
or where it would impose a disproportionate burden on the issuing entity
(e.g., a limited private sale to Institutions or a sale of short-term notes of
minor aggregate amount compared to the issuer's resources). Exemption also
might be appropriate in many of those instances which qualify as “private”
sales of bonds under Local Finance Law, §57.00: eg., bonds sold to the
United States government, the New York Municipal Bond Agency, the New
York Environmental Facilities Corporation, pollution control bonds.

The Committee belleves that in those instances where the cost of preparing
an official statement disproportionately outweighs the informational benefiu
which might be afforded a limited group of investors in a short-term or
limited size offering, the Comptroller should waive the normal disclosure

requirements. Although these proposals do enunciate the factors to be con-
sidered in granting an exemption, no fixed statutory standard (such as a
minimum dollar amount of the issue) is incorporated. Instead, the Comp-
troller is vested with the power to grant exemptions by rules or orders of
general or particular applicability, allowing him to consider factors such as
the size of the issulng entity or the financial sophistication of debt purchasers.

1
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2. Summary Annual Report

Having provided for the requirement of an official statement In connection
with the initial sale of bonds and notes, the proposed amendments to the
General Munlicipal Law seek to complete the disclosure process by requiring
a system of ongoing financial disclosure which is subject to regular inde-
pendent review. Three questions were given primary consideration In evalu-
ating aliemative forms of continuous reporting: (i) what information do In-
vestors need, (il) where does the existing system of reporting fail, and (jil)
what solution would pose the lcast hardship to governmental units already
burdened with considerable paperwork demands?

The New York General Municipal Law presently requlres local govern-
mental cutltics to Ale an annual report in a form prescribed by the Comp-
trollcr. Although this report incdudes extensive financial data designed to
reflect a governmental entity’s financial transactions and status, It fails to
mect the informational necds of Investors ns well as the taxpaying public for
scveral reasons: (1) it is unaudited when filed and Is typically not subject to
audlt by the Comptrolier’s Office for two to three years, (li) it consists largely
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of detailed financial schedules which do not facllitate quick analysis of the
entity’s overall financial piciure or comparison to the fiscal performance of
other entities, (ili) it fails to contain any narrative disclosure of significant
developments, material to the financial health and operations of the-entity,
and (iv) it fails to present figures in a format which permits easy comparison
to prior years’ performance. Each of these deficiencies is addressed in the
Committee’s pro|

In order to meet the needs of investors and the general public for concle
periodic reporting by local governments, the proposals supplement the pres-
ent anaual report format with a “summary annual report.” This new docu-
ment would summarize significant aspects of the financial informatlon which
is already contained in the more exhaustive annual reports presently filed.

Consistent with the approach taken in establishing the content of official
statements, the Committee’s proposals for summary annual reports would

create a flexible format to be prescribed by the Comptroller, upon having
given consideration to “voluatary disclosure standards promulgated. by na-
tional organizations of local governments.” At the t time, the set of
standards meeting this description is the Municipal Finance Officers Asso-
clation’s Guidelines for Use by State and Local Governments in the Preparo-
tion of Yearly Information Statements and Oiher Current Information (May
1978). Again, the does not mandate the Comptroller to adopt these
MFOA Guidelines in tofo but authorizes the Comptroller to do so.

The financlal statements to be included in the summary annual report
might, in large part, be drawn {rom the annual reports presently filed. Dis-
closure of changes in fund balances, a schedule of indebtedness and an analy-
sis of tax receipts and expenses (with budget figures contrasted to actual
amounts received and expended), are presently part of the annual reports
filed with the Comptrolier’s Office, It is understood that the Comptroller’s
Office is now undertaking the regular computerization of annual reports as
filed. By making maximum use of data processing capabilities, It may be pos-
sible for the State to undertake the mechanics of summarizing financial ac-
counts for local government entities, thereby reducing their administrative
burdens and reducing the likelihood of statistical error.

The present system of annual reporting does not indicate any material
changes in the operation or condidon of the reporting entity or the econom-
ics of the geogmphical area covered hy the reporting entity. The categories of
information contalued in the summary annual report, on the ather hawl,
wonkl conforu (i the cxtent deemed appropriate by the Compimller) to
the types of lufornmation it the official starement. Ve effeet of this approach
wounld lre to provile a regular updaring of the kinds of Information originally
furnished iu ihe official statement. As in the case of financial statements, the
Compiroller's Office wathil be able 10 msist local gaverinenis in dleveloping
demographic and connomie ilata, Morcover, ihe administrative bunden of
preparing the pmpnsed summary aunual report woulil be balanced by the
fact that it would have been by an official statement am! woukl
cunstltute, fn many respects, merely an updating of that official statenent.

The requircment of a summary annual report wounhl be applicable only
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to those local government units which (i) have issued bonds or notes after
the effective date of the proposals, (ii) have obligations  outstanding at the
close of thelr fiscal year, and (jil) have not been exempted from such require-
ment by the Comptroller. As in the case of the official statement, the Commit-
tee proposes that the Comptroller should be empowered to grant exemptions
in those cases where the burden of preparing a summary annuai report is not
justified by significant investor or public need (e.g., where an insignificant ag-
gregate amount of the governmental unit's obligations remain outstanding).

The State presently performs s broad scale audit function as an external
monltor of the accounts of local governmental units and public authorities,
The Comptroller’s Office, employing a uniform system of accounts prescribed
pursuant to General Municipal Law, §36, is empowered to conduct
examinations of the accounts of local entities. As the general hiring (reeze
has shrunk the ranks of the Comptroller’s audit staff, the frequency of these
State conducted examinations has dropped to once every two to three yean.
Given this length of time between examinations, investment analysts have
been deprived of current audit Information and have discounted the value
of State audit reports as too outdated to aid Investment decisions. Similarly,
under present practices taxpayers and members of the public at large typh
cally learn of fiscal or administrative deficiencies In their respective jurisdic-
tons only after such practices have been allowed to continue unnoticed for
several years. The frequency of the Comptroller’s audits, rather than their
adequacy or scope, has been the most commonly cited failing of the present
system of local inancial audit.

In addressing the need for current audited financial statements, the pro-
posals offer local government units alternative means of securing independ-
ent examination of accounts presented in summary annual reporu. In those
instances in which & government unit elects to file a summmary annual report
which incdudes unaudited financial statements, the present statutory require-
ment that the annual report be filed within sixty days alter the close of the
fiscal year (four months after in the case of New York City) would apply also
to the summary annual report, and the Comptroller would be required to
perform an examination of such summary anuual report within six months
of 1ts being Aled. As an alternative, a local government subject to the require-
ment of a summary annual report would be permitted up to one hundred
fifty days alter the close of Its fiscal year to file the report If the financlal state-
ments prosented therein had already been examined by and were accompa-
itled by an opinion thercon of independent certificd public accountants. This
Jatter method would avold the public filing of financial data which might
later be subject to revision uport andit examiuation. While not provided for
expressly in the propmed statute, the State migin conclude thag it Is desirable
10 reimburse local government units for at least part-of the expense incurred
by hiring Indepecient centified piblic accountants, thercby cuncournging the
use of that alternate form of andit. .

1ut consldering the atndie priuciples amd standanis which should govern the
preparation and presentation of financial statements contained in both offi-
cial statements and summary aunual reports, the Committee has been advised
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that, at present, compliance by local government units with the State Uni-
form System of Accounts will also provide financial statements which loliow
national generally accepted acoounting principals (as reflected in GAAFR's
Blue Book and the AICPA Audit Guide). The Committee has been further
advised that national governmental accounting principles are now in a state
of evolution. Since there could from time to time be differences between the
State Uniform System of Accounts and generally accepted accounting prin-
ciples as they are applied to local t units, the Committee’s bill
proposes to accept financial statements presented in accordance with either
set of accounting principles. However, if the financial statements in cither
an official statement or a summary annual report are prepared in accordance
with the State Uniform System of Accounts, there must also be an explana-
tion (which may be in terms prescribed In rules of the Comptroller) as to any
material differences between such system of keeping accounts and generally
accepted accounting principles as are in effect at the date of the official state-
ment or the summary annual report, as the case may be.

In those Instances where local governments obtain independent examina-
tion of financial statements ted In summary annual reports, the nature
ohluwdiuobepaﬁmnrxldbedaﬁnedbythenquhmmt that It be
In accordance with generally accepted auditing standards.

Provision has also been made to assure public availability of both official
statements and summary annual reports, although the proposed statute
would not prescribe any requirements as to distribution to purchasers of the
securities. The statute proceeds on the theory that distribution patterns will
be established by the underwriters and dealers, and that the statute’s func-
tion is to assure the existence of the officlal statement. The proposed amend-
ment of §go of the General Municipal Law would require local governments
to provide upon request the most recent summary annual report filed with
the Comptroller, together with report of examination of financial ac-
counts presented in that report which may have been performed. The avail-
ability of summary annual reports would be made known to the holders of
obligatlons by a statement on the face of bonds and notes pursuant to the
proposed revision to N.Y. Local Finance Law, §5t.

CHAPTER FOUR
PROPOSED FISCAL AMONITOR LEGISLATION

A. Introduction

Iutegral to the reforms proposcd by the Committce is the question of how
to insure that they will be effectively monitored. The Committee has focused
on how existing statutory requirements for the supervision of the fiscal affalrs
of the state’s local governments might be developed to complement the Proj-
ect’s other proposals.

The Conunittce’s point of departure is the proposed constitutional require-
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ment that each local government adopt 2 balanced budget. The legislation
proposed by the Committee mandates that such budgets be balanced in ac-
cordance with standards promulgated by the Comptroller and that local gov-_

ernments conduct their inancial affairs to realize that ob

To insure compliance with this requirement, cularly by local O
ments that issue debt, the mmﬁﬁ empowmp:l:ed co.n,m:m wmm
budgets, 1o monitor budgets of Jocal governments which evidence sompe form
of fiscal difficulty (¢.g., substantial or successive budget deficits), to issue re- 5
ports on compliance with the balanced budget requirement, and to bring S
legal actions against local governments to enforce this requirement and cer- C

tain others dealing with fiscal discipline,

The Committee gave consideration to the establishment of a permanent
fiscal monitor to supervise the fiscal affairs of local government expericncing
fiscal trouble. It was argued that the existing Emergency Financial Control
Boards for New York City and Yonkers were developed In response to specific
difficulties existing at particular times, Since it was acknowledged that each
Control Bodrd refiects a variety of political compromises effected in response
to specific problems and circumstances, it was felt that the experience with
these Control Boards should not form the basis for legislation of general
application. Instead, the discretion and responsibility for fashioning an ap-
propriate response to possible future fiscal dificulties of other local govern-
ments should be left to future legislatures. The proposed legislation (the text
of which is set forth in Appendix C) follows this approach.

B. Detailed Discussion
3. Balanced Budget Requirement

The proposed legislation codifies the ptohroud constitutional requirement
that local governments adopt budgets which are balanced in that, under
accounting principles specified by the State Comptroller, total expenditures
are equal to or less than total revenues for each fiscal year. It further requires
local governments to conduct their financial affairs so that their results of
operations are consistent with this objective.

Under the proposed statute, the balanced budget requirement would not
be applicable where an entity had advised the Comptroller, prior to the end
of lts fiscal year, that as a result of unforescen circumstances it was likely to
incur a deficit for that Gscal year and that compliance with the balanced
budget requirement would have a material adverse effect on the delivery of
cssential governmental services.

2. Deputy Compiroller, Division of Aunicipal Aflairs

Sluce both the Committee’s disclosure and fiscal monitor proposals sub-
stantially increase the responsibllitics of the Comptroller wlih respect to local
governments that issue debt, the Committce proposes that the Deputy Comp-
trolicr, Division of Municipal Afairs, be clevated to statutory prominence
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comparable to that of the Special Deputy Comptroller for New York City.
Such statutory recognition would emphasize the importance of this function

and facilitate the upﬁpﬂat&m of necessary funds for the proper execution
of these responsibili

8. Submission of Budgets

Expanding on the requirement under Section g4-a of the Statc Finance
Law that counties, cities and villages file certified coples of their budgets with
the Comptroller, the legislation would require all municipal and
district corporations to file thelr budgets and material budget modifications
with the Comptroller. Budgets would be due within thirty days of adoption;
material changes would be due within ten days. Such submissions would be
accompanied by such other information as the Com may determine
Is necemary or appropriate to enable that officer to determine whether the
budget or the budget modification is In accordance with law,

In order to avoid placing unnecessary burdens on either the Comptroller
or municipal or district corporations that do not issue debt, the legisladon
permits the Comptroller to exempt such entities from this filing requirement
under certain circumstances. The legislation contemplates that the
exemption would only extend to entities that had not jssued debt during any
of the three fiscal years the b and did not to
eee debi durfng the ok year uvered by toe budge. 1 adalton, Iy onde
to qualify for the exemption the entity could not have incurred deficits dur-
ing the three fiscal years preceding the budget year which amounted, in the
aggregate, to more than three percent of the revenues projected for the
budget year.

4. Revisw of Local Government Fiscal Affairs

The Comptroller would be required to review that government’s compll-
ance with the balanced budget requirement within one year following re.
celpt of its budget. In the case of modifications filed after such review,
the Comptroller would be to review them foliowing their filing.
Thus the Comptroller would be able to establish an annual review cyde
which gives earliest attention to local government showing signs of dificulty
yet establishcs a performance record for all local government.

In addition to his revicw function, it Is anticipated that the Comptroller
would issuc reports based an such reviews where he deemed It appropriate.
Such reviews and sts, if any, should provide an carly warnlog of fiscal
difbcultics which might affect a local government’s credit-worthiness and
should promipt local officials to take appropriate remedial action at the carli-
st opportunity,

Lncal governments that have aperated with bilget deficits In any one or
more of the three fiscal years preceding a budget year will be subject o in-
creascil reporting requiremnents I 1he defichis amounnt, in the aggregate, to
8% or more of the total revenues projecied for the budget year. In addidon,
the Comprroller Is anthorized to impose additional reporting roynirements
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on local governments where he determines that the credit-worthiness of the
local government has been threatened by circumstances such as a default in
a scheduled payment of principal or Interest. —

Under the increased reporting requirements, local governments would 1
submit quarterly reports of operations, in such detail as the Comptroll
may deem necessary, for prompt review by the Comptroller to monitor comy
pliance with the balanced budget requirement and with requirements relat:
ing to the issuance of debt. The Comptroller is also given discretion to reO
quire such additional reperts as he may deem necessary, For examplie, it is=
anticipated that he would require four year financial plans from such loaal=

nts to insure that adequate attention s given to the budgetary
planning efforts necessary to restore a local government to fiscal health,

Quarterly reporting requirements which have been imposed as a result of
budget deficits will terminate when the locality has operated without a deficit
for three successive fiscal years. Where the requirements have been imposed
at the discretion of the Comptroller, they will terminate upon a finding by
the Comptroller that the problems or circumstances which warranted their
imposition no longer exist.

Although the proposed legislation does not empower the Comptroller to
mandate specific remedial actions by local governments, the findings in these
teports and any proposals for remedial action are to be reviewed with the
appropriate local officials. Presumably, these reports will prompt corrective
action and, as a practical matter, should restrict the market for the local gov-
ernment’s debt until the difficulties have been addressed. If they are not sufli-
dent to prompt remedial action, the legislation, as noted below, would per-
mit the Comptroller to bring suit to compel compliance with the balanced
budget requirement.

The Comptroller is also required to prepare, annually, a report for the
Governor concerning local governments under his supervision. This report
is to be delivered to the Legislature, as well, for its consideration. The report
would set forth the Xroblem encountered by such local governments in their
ﬁlagl:;e'ntbmu the progress being made towards the resolution of these
pro) s

Where clrcumstances warrant the imposition of additional fiscal controls,
it is anticipated that the Comptroller’s reports would prompt the Legislature
and the Governor to consider proposals for control mechanisms and other
appropriate fiscal disciplines. As noted, the Commlttee thinks that such pro-
posals can be developed best within the context of the local government’s
cconomic and political situation at the time it is experiencing fiscal difficulty.

5. Comptrollcr's Legal Remedies

It a sfwuation where a local government is found not to be in compliance
with the balanced budget or other legal requircments relating to its fiscal
condition, the Compiroller would be speclfically autharized to bring sult to
compel compliance. The power to bring such a suit, with its probable impact
on the marketability of the local government's oblligations, is Intended 0

17

~

Y—
(@)
™

™
()
(@)
©

o



provide the Comptroller with leverage with which to enforce his newly
granted statutory responsibilities.

Respectfully submitted,
THE COMMITTEE ON MUNICIPAL AFFAIRS

GEORGE H. P. DWIGHT, Chalrman EVAN A. DAVIS,$ Chalrman,
JAY W. WAKS, Secretary Subcommittee on Local Finance
HOWARD ]. AIBEL JOHN M. ALLEN, JR.®
FREDERIC 8. BERMAN®® JOHN BENDER®
JAMES 8. BOYNTON ALBERT L. BESWICK ®
JOHN V. CONNORTON, JR. EILEEN EVERS CARLSON
PAUL A, CROTTY EDWARD N. COSTIKYAN
PATRICK J. FALVEY CORDON ], DAVIS
GARY W. GARSON MARILYN F. FRIEDMAN
THEODORE P. HALPERIN PETER R. HAJE®
STEPHEN A. LEFROWITZ ROBERT A, KANDEL
JON ). MASTERS BURTON HAROLD MARKS
CHARLES G. MOERDLER MARK A. MEYER
ROSWELL B, PERKINS® MILTON MOLLEN °**
DONALD ]. ROBINSON ROBERT PRICE
JAMES P. SULLIVAN EDITH L SPIVACK
JEFFREY 1. ZURERMAN CLARENCE ]. SUNDRAM
S — RENNETH F. HARTMAN, Project Director
. Member.
se Judicial members of the Committee, Milton Mollen and Frederic S. Ber-
man, have participated in the Committes’s deliberations but have taken no posi-
tion with respect to the contents of the Report.
4 Mr. Davis succeeded Mr. Dwight as Chalrman on October 1, 1978,

FOOTNOTES

1 Official Statement relating to $105.993,000 General Obligation Bonds of the Clty
of New York dated August g, 1078, pp. 78, 85-8) (herealter N.Y.C, official State-
ment o :

2 Dez:.k’l J. Robinson belleves that the Constitution should not contain debt
limits, but if debt limlts are 10 be Included, he favors the Commitiee's proposal
for deht limits based on revenues and percentage limlintlons (o be specified by
statule.

3 Including: Report of the Special Commitice on the Constitutional Conveniion,
April, 1983, the Assoclation of the Bar of the Cliy of New York; Report to the Gov-
emor N.YS. Morcland Act Coinmission on the Urban Devclopment Corporation,
et al, “Restoring Credit and Confidence . . . A reform program for New York State
and its Pubtic Authorities,” March s, 1936,

4 Edward Dana Durand, The Finances of New York City, 1898, p 3.

8 L. 1838, ch. gn.

o Frank LeRoy Spangler, Special Repost of the State Tax Commission No. 5, 0p-
eration of Debt and Tax Rate Limlis in the State of New York, Albany, 1983, P 48.

7 Charles L. Lincoln, The Constliutional IHlstory of New York, Vol. 11, Rochester,
1906, pp. 198-198.

81846 Constlivion, Art. VIIL, §o.

? Lincoln, op. il. Vol. 11, p. 358; New York Cunstitutional Convention, 1867-8,
Proceailings and Debates, Vol. g, p. 30u6.

48

10 Spangler, op. ¢it., p. 45.

11 In later years the Court of Appeals in Sun Prinling and Publishing Assoc. v.
The Mayor, 133 N.Y, 857, 268-26g (18g7) sald:

Under . . . [the Town Bonding Act] numerous railroads bad been built
upon the bonds procured from towns through which they were constructed
in retum for stock issued by the corporation . . . Su.great was the evil and 50
heavy the burden upon the towns that relief was sought through a coustitu-
tional provision . . . The towns had subscribed for the stock in privaie cor-
porations and In most instances they had lost.

12 State of New York, Messagss from the Governors, ed. Charles Z. Lincoln, Vol,
V1, p. gos.

13 New York Constitutional Commision, 1872~78, Journal—Appendix No. 1, p. 5.

1 Spangler, op. cit, p. 50,

18 N.YS. Temporary Comamission on the Revision and Simplification of the Con.
stitution~Stall Report No. s, Constitutional Dedt Limits for Local Governments
(unpublished draft) April 1980, pp. 26-81.

1¢1d. at 33.

17 N.Y 3. Constitutional Convention, 1938, Revised Record, Vol. 11, p. 1076,

18 Stephen M. Lounsberry, The Scope and Basis of the Local Finance Law, igqs,
McKinney’s Local Finance Law, pp. xiv-xv.

18 L. 1939, ch. ps8. Officially known as the Temporary State Commlesion for Codi-
fication and Revision of the Laws Relating to Municipal Finances, the Municipal
Finance Commission was empowered to study existing laws and 10 codify, revise
and make uniform as far as possible the state statutes pertaining to finances of state
munidpal subdivisions and districts.

20 L. 1942, ch. 424, constituting c.33-A of the Consolidated Laws; effective Sep-
tember 1, 1945, '

1 L. 1940, ch. 228

23 N.Y 3. Constitutional Convention, 1938, op. cit., Vol. IL, pp. 1076, 1081, .

33 N.Y.S. Temporary Commission on the Revision and Simplification of the Con-
stitation (Staff Report No. gs, op. cit, pp. 65-68).

4 8ee 1949, 1951 and 1953 McKinney's Sesslon Laws of New York for Constitu-
tional proposals. Also see First, Second and Third of the State Comptrolier's
Committee oa Constitutional Tax and Debt Limitation and City-Schoo! Fiscal Re-
lations for discussion of proposals (148, 1949, 1950 respectively).

28 According to the N.YS. Temporary Commission on the Revision and Simpli-
fication of the Constitution (op. cit., p. 76), the introduction of so much transitory
material “lengthened the text of the from about 1,000 words to about
6,000, making It correspondingly more complicated . . . Most of the changes made
« + « were based on conjecture, rather than on tested data . . . with the whelly unex.
pected result of inaking the debt limlis completely meaningless for most localities.”

20 Among the provisions adopied were an exception to the gifts and loans provi.
sions to permit Inereased peasion payable to retired members of polics or fire de-
partments or their dependents; and an exclusion for Indebicdness conincted by
a municipality for sewage faclllties on or after January 1, 196 and prior to Japuary
1, 1983,

31 Temporary Commission on Clty Finances, Final Report, Better Financing for
New York Cliy, August, 1960, Introduction, p. g, Table 1.

28/d. a1 7.

!u” N.Y.C. Charter, §128. Tax appropriation and general fund stabliizaiion reserve
nd. ’
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80 Temporary Commilssion on City Finances, 1966, op. cit,, p. 57, Table 3— De-
cline In Major City Reserves June go, 1981 to June go, 1905,

81 N.Y.C. Charter, §128, subd. g as added by L.L 1983, No. g1.

82 L.L. 1964, No. 13; L.L. 1988, No. g8; L.L. 1589, No. 48; L.L. 1970, No. 24;
L.L. ig71, No. 47; L.L. 1978, No. ¢49; L.L. 1973, No. so; L.L. 1974, No. 25; L.L. 1975,
No. g4; L.L. 1976, No. g4; L.L. 1977, No. 44. .

3 Office of the Compiroller, City of New York, “Report of the Comptroller Pur-
suant to Section 113 of the Charter With Respect to the Proposcd Expense Budget
for 1976-1g77,” February 14, 1970 83 quoted in the City Record, February 24, 1976,
P. 500
3 Jd. The Tax Deficdency Account is established pursuant to N.Y.C. Charter,
§197.

25 Annusl Report of the Comptroller of the City of New York for the Fiscal Year
19751976, p. 187

88 Temporary Commission on City Finances, 1988 op. cil., p. ssg—Appendix
Table 1~Funds to Finance Annual Defidts—Ressrve Depletion and Borrowing to
Bahnce Expense Budgets City of New York, 1961-1982 to 1966-196y.

97 L. 1965, ch. 441

88 McKinney's Semion Laws of New York, 1983, p. 2085, Memorandum of Legis-
lative Representative of Clty of New York.

89 Securities and Exchange Commisalon Staff Report on Transactions In Securi-
ties of the City of New York, (herealier SEC Staff Report), August, 1977, Ch. 8, p. 10.

40 McRinney's Session Laws of New York, 1963, p. 2064, Memorandum of Legisla-
tve Representative of Clty of New York.

41 L. 19, ch. g37.

43 A state sudit report gives some indication of the extent to which the Clty had
been overstating Its state and federal ald receivables:

We examined $373.3 million out of $434.8 million of Ascal 1973 and 1974

State and Federal aid recelvables as of March g1, 1975 and found them to be

overstated by $324.8 million (Report NYC-9~0). This gross overstatement

meant that the City bad similarly overstated its prior years revenues; bor-
rowed against these overstaled recelvables, and; reporied better yearend
results than actually experienced.

Office of the State Comptroller, Division of Audits and Accounts, Summary of
Audit Reports Relative to Central Budgelary, 4ccounting and Finance Systems and
Reporting Practices of New York City, Audit Report NYC-63-78, April tg, 1978,
p-6

48 1d. ut 8, See also SEC Staff Report, op. cil, Ch. 8, pp. 17-34 for further discus-
ston of the Clty's real cstaie tax practices.

44 L. 1905, ch. 440. .

48 McRinncy's Session Laws of New York, 1935, p. 1063, Memorandum of legis-
lative Representative of Cliy of New York,

4894 AD. 2dd 150 at 154, 8%l 19 NV, ad Gofl (1916),

41 Tomporary Cnmmission on (lty Flnances, 1906, op. elt., p. 79-80.

48 Local Finance J.aw, §11.0n, par, a suinl. 79 as ndiled by L. 1968, ch. 1000,

49 Local Finance Law, §11.00, par, a, sulxl. 38 sct out sccond, as adiled by L. 1973,
ch. fod,

09 34 N.Y. 2l fi28 (1974)-
61 The Final Report of the Temporary Commislon on Cliy Finances, June, 1937,

(herealicr TCCF Report 1933), The City in I'ransition: Prospects and 'olicies for
New Yok, p. 5.
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88 Subdivision g of Section gog8 of the Municipal Amistance Corporation for the
city of New York Act, as added by L. 1978, ch. 16g, §1. Subdivision g was recently
amended by L. 1978, ch. 201, §39 to provide that for the fscal year ending June go,
1981 and therealter, no expense ltems shall be included In the dty’s capltal budget, <~
thus shortening the ten year period to six years. Sce also N.Y.C. Charter, jans, —
subd.c.

3 Local Finance Law, §150.00, subd. d as added by L. 1988, ch, 108y, §to.

%4 Constitution, Art. XVilI, §4.

88 Constitution, Art. VIII, §4.

86 Local Finance Law, §152.00

87 Local Finance Law, §t36.00, subd. 8.

88 Municipal Assistance Corporation for the City of New York—-Annual Report
1976 (hereafier MAC Annual Repott 1976), p. 7.

88 TCCF Report 1977, 0f. ¢il., p. b .

60 MAC Annual Report 1978, 0p. cit., p. 7.

€1 Local Finance Law, §ag.00, par. b,

62 L. 1969, ch. 12.

@ Eg., Transit Construction Fund, Public Authorities Law §§1205-2 ¢l seq. a8
added by L. 1978, ch. 376: and N.Y.C. Sports Authority, Public Authorities Law,
§82500 et. s¢9. 2s added by L. 1978, ch. 818

i See N.Y.C. Oficlal Statement 1978, op. cil., “Public Benefit Corporation In.
debtedness,” pp. g7-10a for full discussion of N.Y.C. llabilities under fnancing

ents with PBCs.

8 Public Authorities Law, §§2550 b seq. as added by L. 1974, ch. 594.

€6 Publlc Authorities Law, §25338-

€7 Public Authoritles Law, §2538.

98 New York City Stabilization Reserve Corporation, Official Statement and No-
tice of Sale dated January g1, 1975 Relating to $260,000,000 NYCSRC Bound Antid,
pation Notes, First Issue, p. 2.

6 Wein v. The City of New York, 36 N.Y. 2d 610 (1975).

701 the City were to account for pension costs on an accrual basis, the City
Actuary has estimated that the additonal cost would amount to $100 million in
the 1978 fscal year and $140 milllon In the tgyg Ascal year . . . GAAP requires that
pension costs be sccounted for on an acerual basis. Accordingly, the Four Year
Financial Plan calls for the City to account for pension costs on an accrual basis by
its 198 Gscal year.” N.Y.C, Officiat Statement, 1978, op. cit., p. go.

71 N.Y.C. Official Statement 1978, op. cit., "Untunded Accrual Llability,” p. 74.
Furthermore, the “City Actuary has recently determined that the unfunded ac-
crual llability of ihe five. major actuarial sysicins as of June go, 1976 was approxi.

mately Sg40 billion using the revised actuarial assumptions that have recently
been adopted ., " 8

73 SEC S1afl Report. op. cil, Ch. a, p. 8o,

73 Inddeed, the central finding of the Temporary Commission on Clty Finances In
1977 Is thans

««» The Ciry’s problems are not essentlally fiseal but manifesiaitons of deep:

seateed problems stemming from highly Interactive developments in the so-

ciocconmunlice structure of the clty, inter-governmental refations and the local
goveniunental process,

‘I'CCF Repurt 1977, op. cit., p, 3.
74 Sec TCCF Report 1937, op. cit, MAC Annual Report 1976 op. cit.; New York
City and the Urban Fiscal Predicament by J. Ward Wright (Municipal Finance
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Officers Assodation, Study No. s, April 1976); US, Congress, Congrossional Budget
Office, New York City's Fiscal Problem: Its Origins, Potential Repercussions and
Somae Allernative Policy Responses, Background Paper No. 1 (Washingon, D.C.
October 10, 1975)-

10 L. 1978, ch. 430.

70 McKinney's 197a Session Laws of New York, Vol. 1L, p. 3sgs.

7 L. 1975, ch. 419.

8 L. 1969, ch. 1029,

19 L. 1979, ch. 1008,

8 L. 1972, ch. 365.

81 L. 1973, ch. 756.

8 L. 1973, ch. 759.

8 L. 1974, ch. 154.

8 L. 1978, ch. 376.

8 L. 1975. ch. 304-

8 L. 1978. ch. go.

87 L. 1976, ch. 488,

88 L. 1977, ch. 390.

® L. 1977, ch. 954

% L. 1977, ch. 58.

91 L., 198y, ch. 124 as amended by L. 1g73- ch. gos.

82 L. 1971, ch. 1200, as amended by L. 1973, ch. 304.

9 L. 1978, ch. 873, §8.

™ Official Statement relating to $83,660,000 City of Yonkers, N.Y. General Obli-
gation Serial Bonds—1976 (Special Finance and Budget Act Issue) dated October
13, 1976, p. §: L. 19786, ch. 488 and ch. 489.

95 Section g of the New York State Finandal Emergeacy Act for the City of
Yonkers, as added by L. 1978, ch. O, §e.

90 L. 1976, ch. 488 and ch. 48g.

o7 L. 1978, ch. 457.

98 L. 1970, ch. 5.

9 L. 1978, ch. 279

100 L, 198, ch. 280,

101 The Bond Buyer’s 1976 Municipal Financs Statistics Vol. 15 (June 1977), at

25
P'W! Id.atg.

103 /d. at 85.

104 /d.

108 Preliminary data complicd by Comptruiler’s Office Division of Municipal
Aalrs,

{06 Locul Fluance Law, §858.00, Gu.0o(c).

107 Local Finance Law, §109.00.

. 108 General Munidipal Law, Artele g.
109 General Municipal Law, §§35-98.
119 Donakl J. Robinson docs ntot belicve that there ls suflickent cvidence 10 sus-

1ain a fimding that information supplied Iu cunncction with the offer and sale of

obligatlons of such lucal guverniments is Inadequate.
113 The Municipal Securities Full Disclosure Act of 1g78 (3. 2900).
113 The Municdpal Sccuritics Full Disclusure Act of 1977 (3. 2339)
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APPENDIX A

TEXT OF PROPOSED LOCAL FINANGCE ARTICLE

CONCURRENT RESOLUTION OF THE SENATE AND ASSEMBLY

Proposing a new article eight and amendments of articles ten and eightecen of
the constitution, in relation to local finances, and repealing article cight and
section four of article cighteen of the consthiution relating thereto -~

Section 1. Resolved (If the Senate concur), That article eight of the constitution

be hereby REPEALED and & new article, to be article eight, be Inscried thereln, in
lleu thereot, 1o read as follows:

ARTICLE VPIlI-LOCAL FINANCES
Sec.

. Gift or loan of money, property or credit prohibited; when permitted.
. Provision for payment of local Indebledness.

. Limltations on local indebtedness.

. Litnltations on local taxation,

. Local governments to have balanced budgels.

. Indebledness not to be Invalidated by operation of this article.
. Dulles of the legislaturs.

Restrictions on the creation of ceriain corporations.
9. Definition,

§¢. Gift or loan of money, property or eredit prohibited; when permitied.

(a) No local government shall give or loan its money, property or credil, excepl
as authorized by law for a public purpose, including provision of assistance neces-
sary lo promote the beiterment of a local govermment or Its economy.

(b) The leglsiature may authorize cooperation belwsen local governments lo
provide jointly any servics or facility which each of such unils has power lo pro-
vide independently; to contract foint or scveral indebledness therefor; and to con.
tract with each other for use of such servics or [acility.

§3. Provision for payment of local indebtedness

No indcbiedness shall be contracted by any local government unless such local
governuent shall have pledged Its faith and credit for the payment of the principal
thereof and the interest thereon. Provision shall be made in each fiscal year by every
local government for the payment of Interest on all indebtedness and for the
amounts required for repayment of all principal thereof maturing or otherwise
coming due during such fiscal ycar. If at any tlne the respective authorlties shall
{all to mahe such provision for payment or shall fall 1o make payment, e sufficient
sum shall be set apart from the firs! revenues thereafter reccived and shall be af-
plied io such purposes. The fiscal officer of any such local government may be re-
quired to set apart and apply such revenues as aforesald at the sult of any holder
of obligations lssued for any such Indebiedness.

§3. Limltations on local indebiedness

(8) No local government shall contract indebtedness except as authorlred by law.
No county wholly conlained within a city shall contract indebiedness, The amount
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of indebledness which each local government may contract shall be limited by
low, In the case of indebtedness other than indebtedness contracted in anticipation
of the receipt of laxes and revenues, or the renewal or refunding thereof, the legis-
lature shall by gonersl law prescribe limmitations on the amount of indebledness
which each local government may coniract which shall be an amount equal to a
perceniage of the revenues, as defined by law, of the local government computed
over o immediately preceding the year of the contraciing of such
indebtedness. No local government may contract indediedness for any purposs or
in ony manner which, including existing indebtedness, shall exceed such limita-
tion, The limitations so prescribed shall exclude all indebiednass (1) for any profect
that Us self-liguidating or ssif ng or (3) which has been approved by refer-
ondum. held in such manner as shall be provided by law. No act providing for an
Increass in such Uimitations shall becoms lew until possed by two consecutive ses-
sions of the leglsisture. The comptroller, or if the legislaturs so provides, a board
over which the compivoller shall presids, shall have the power and duty further to
limit the amount of indebledness which may be contracted by any local govern-
ment end the terms upon which such indebiedness may be controcted so as to pre-
serve eredit and avoid deficits. The legislature shall dsterming the method for the
allocation or ment of any indebtedness arising oul of joint undertakings,

(b) No indsbtedness, other than indsbtednass contracted in anticipation of the
receipt of taxes and revenuss, shall de contracted for longer than the period of
probable usefulness of the obfect or purposs for which such indebiedness is to be
contracted, to be determined by low, which determination shall be conclusive. No
ﬂ&.‘vgﬁsﬁi5ﬂ§25§5§§~

refunded beydnd period of probabdle usefuiness computed date
such refunded indsbtednass was originally lssued. -

(¢) No local government shall contract indebtedness In anticipation of the re-
ceipt of laxes and revenuas, direct or indirect, except for the purpases of and within
the emounts of theretofore mads, No such obligations or any re-
newsl thereof shall be issued unless it is reazonably anticipated that such taxes and
revenues will be recsived In an amount sufficient to provide for the payment
theveof. Such obligations shall mature within ons year and unless such odligations
and any renswals thereof shall mature within the fiscal year of issuance, appropri-
ation shell be made for their with interest thereon. In no event shall such
obligations and any rencwals f mature later than the end of the fiscal year
Jollowing the fiscal year of original issuance,

(d) No local government shall contract indebiedness in anticipation of the re-
ceipt of the proceeds of the sale of bonds theretofors authorized except for the pur-
poses and within the amounts of the bonds s0 authorized. Such obligations and,
renewals thereof shall, with Interest thereon, be pald within the period fixed by
law -.Zun..%ql& shall not excred five years from the dale of original lsswe. At the
end of such period such obligations may be rencwed for an additional perlod not

to excecd one year provided that appropriation shall be made for their payment,
with Interest thercon.

§4. Jimltations on Local Taxation

(a) No local government shall levy taxes except as authorized by law, proviied,
howrver that the legislature shall not restrict the power af any local government tn

lrvy taxrs on real estate without limlit for the payment of Interest on or princljul
of indebtedncss,

(b) In any county, city, village or school district, the amount to be ralsed by tax
54

on real estate in any fiscal year, in addition to providing for the interest on and
principal of all Indebtedness, shall not exceed an amount equal to the following
percentages of the everaga full valuation of taxable real estate of such county, city,

village or school district, less the amount to be raised by tax on real estate in such—

year for the payment of Interess on and redemption of noles issued in anticipation !

of the receipt of laxes or revenues or rencwals therepf and less a portion, deter()

mined in manner fixed by lew, of any tax on real esiate authorized to be im

other than for the payment of interest on and principal of indebledness by .
other local government hercafter created which is coterminous with or wholly or
parily within such county, city, village or school district,

(1) any county, for county purposes, one and onc-half per centum; provided
however, that the legislature may prescribe a method by which such limitation mey
be Increased not to exceed two per cenlum;

(a) any city of one hundred twenty-five thousand or more inhabitants according
to the latest federal census, for city purposes, two per centum;

(3) any city having less than one hundred tweniy-five thousand inhebitants ec-
cording to the latest federal census, for clty purposes, two per centum;

(¢) any village, for village purposes, two per centum;

(3) any school dlstrict which is nous with or partly within or wholly
within, a city having less than one Aundred twenty-five thousand inkabitants ac-
cording to the latest federal consws, for school district purposes, one and one-
quarier per centum; provided, however, that if the taxes subject to this limitation
levied for any such school district for its first fiscal year beginning on or after July
first, nineleen hundred forty-seven, were In excess of one and one-quarter per cen-
tum but not grealer than one and one-half per centum, then for such school dis-
trict the limitation shall be one and one-half per centum; or if such taxes were in
excess of one and one-half per contum but not grealer than one and three-quarters
per centum for such fiscal year, then for such school district the linsitation shall be
one and three-quarters per centum; or If such taxes were In excess of onc and
three-quariers pov centum for such fiscal year, then for such school district the limi-
tation shall be two per centum. The limitation herein imposed for any such school
district may be increased by the approving vote of sixfy per centuns or more of the
duly qualified voters of such school district voting on a ﬁﬂvﬂ:?a therefor sub-
mitted at a general or spucial election. Any such proposition shall provids only for
an eddilional one-quarter of one per contum In excess of the limliation applicable
to such school district at the lime of submission of such proposition. When such ¢
proposition has been submitied and approved by the voters of the school district
as herein provided, no proposition for a further increass In such limitation shall
be submitted for a period of ons year computed from the dale of subrnission of the
approved proposition, provided that where a proposition for an increase bs sub-
mitied and approved at a general election or an annual school election, a propasi-

tr
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tion for a further inerease may be submiited at the corresponding election in the
Jollowing year. The legislature shall pirescribe by law the qualifications [or voling
at any such clection, In the event any such school district shall be consolidated with
any one or more school districts, the leglslature shall prescribe a lmitation, not
exceeding two per centum, for sueh consolidated district. Thereafter, such limila-
tlon may be incveased as- provided in this subparagraph (s3). In no event shall the
limitation for any school district or consolidated school district described iIn this
subparagraph (3) exceed two per centum,

(6} Notwithstanding the provisions of subparagraphs (1) and (3) of this section,
the clty of New York and the countles therein, for city and county purposes, a com=
bined total of two and one-half per centum.

55

(0]



(c) The cverage full valuation of taxable real estate of such county, clly, village §9. Definition
or school district shall be datermined by taking the assessed valuation of taxable Whenever used in this article the term “local government” shall mean or include
real estate on the last complated assessment rolls and the four preceding roles of a county, city, town, village or schoot dlstrict, or other public corporation having
such county, city, villags or school district, and applying therelo the ratio which both the 10 levy taxes and contract indebtedness. —
such anessed valuation on each of such rolls bears to the full valuation, as dster- §2. Resolved (If the Senate cn::‘g, ‘That the fourth unnumbercd paragraph ob'
mined by the state tax commission or by such other state officer or agency as the section five of article ten of the tution be amended to read as follows: ™
leglslature shall by law direct. The legislature shall prescribe the manner by which (Neither] Except as otherwise provided In this constitution, neither the state~]
such ratlo shall be determined by the state tax commission or by such other state nor any political subdivision thereof shall at any time be lisble for the paymeniof |
officer or agency. any obligations issued by such a public corporation heretofore or hereafter created,O

(d) For the purpose of determining the amount of taxes which may be raised on nor may the legislature accept, authorize acceptance of or impose such labilltyS
reol estate pursuant to paragraphs (b) and (c) of this section, the revenuas received upon the state or a political subdivision thereof; but the state or a political sub-C
in cach fiscal year by any county, city or village from & public improvement or part division thereof may, If authorized by the legislature, acquire the properties of
thereof, or service, owned or rendered by such county, dty or village for which any such corporation and pay the indebtedness thereol.
bonds or capital notes ars (ssued after January first, ninsteen hundred fifty, shall be
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applied first to the payment of all costs of operation, maintenance and repairs there-
of, and then to the payment of the amounts required In such fiscal year to pay the
intevest on and the amortization of, or payment of, indsbledness contracted for
such public improvement or part thereof, or service. The provisions of this pare-
greph shall not prohiblt the use of excess revensues for any lawful county, city or
village purpose. The provisions of this paragraph shall not be applicadle 10 a pubd-
lic Improvement or part thereof construcied to provide for the supply of water.

(e) Whenever any county, city, village or school district provides by direct dbudge-
tary appropriation for any fscal year for the payment in such fiscal year or In any
Juture fiscal year or years of all or any part of the cost of an object or purposc for
which a period of probablencss ussfulness has been determined by law, the laxes
required for such ion shall be excluded from the tax limitation pre-
scribed by this section unless the logistature otherwise provides.

(/) Nothing contained in this seciion shall be desmed to resirict the powers
granted (o the legislature by other provisions of this constitution to further restrict
ths powers of any local governmaent (o levy laxes on real estate.

§s. Local governments to have balanced budgets.

Every local government shall for each fiscal year adopt and maintain a balanced
budget, as defined by law.

§6. Indebtedness not to be invalidaicd by operation of this article.

No indebtedness of a local government valid at the lime of its Inception shall

thercafter become invalld or the rights of holders thereof be Impalred by reason of
the operatlon of any of the provisions of this article.

§;. Dutles of the legislature,

1t shall be the duty of the legislature, subfect to the provisions of this article, to
restrict the power of laxation, assessment, borrowing money, contracting Indcbied-
new, and loaning the credit of local governments so as to assure sound fiscal prac-
lices and prevent abuses In taxation and essessments and In the contracting of in-
debtedness by them.

§8. Restrictions on the creation of certain corporatlons.

No pablie corporation having both the power to levy laxcs and coniroct indebi-
edaes shall hereafter be established or created unless the authority to exercise such
povers shall be vested In persons elected as may be provided by law by the voters
of the region within whicl such corpomtion conduets its operations.
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§3. Resolved (if the Senate concur), That section four of article eightecn of the
constitution be hereby REPEALED,

§4. Resolved (if the Senate concur), That section five of article eighteen of the
constitution be amended to read as follows:

§5. Any city, town or village shall be liable for the repayment of any loans and
Interest thereon made by the state to any public corporation, acting as an instru-
mentality of such city, town or village. [Such liabllity of a city, town or village
shall be excluued in ascertaining the power ot such city, town or village to become
indebted pursuant to the provisions of this artcle, except that In the event of a
‘defauit in payment under the terms of any such loan, the unpaid balance thereof
shall be lncluded in ascertaining the power of such city, town or village 10 become
30 Indebted.) No subsidy, in addition to any capital or périodic subsidy originaily
contracted for In ald of any project or projects authorized under this article, shall
be pald by the state to a city, town, vﬂrnge or public corporation, acting as an in.
strumentality thereof, for the purpose of enabling such dty, town, village or cor-
poration to remedy an actual default or avold an impending default In the payment
of principal or interest on a loan which has been theretofore made by the siate to
such city, 1own, village or corporation pursuant to this article.

§5- Resolved (It the Senate concur), That the foregoing amendments be referred
10 the first regular legislative session convening after the next succeeding genenal
election of members of the assembly, and, in conformance with section one of ar-
ticle nineteen of the constitution, be published for three months previous to the
Ume of such election,

APPENDIX B
TEXT OF PROPOSED DISCLOSURE LEGISLATION

An Act 10 amend the local finance law and the general municipal law, in relaudon

to the filing by a municipal corporatiun, school district or district corporation
of an official statentent and a summary annual report with the state comptroller

The People of the Siate of New York, represented In Senate and Assembly, do enact
as follows: .

Scction 1. Section 51.00 of the local finance law Is hereby amended by adding
thereto a new paragraph, to be paragraph cleven, to read as follows:

11, 1f an official statemeni was filed in connection with the sale of the obligation,
fpursuant to section §7.00 or bo.ov pf this chapler, a statement to the effect that (a)
New York statutes In effect at the date of original issuance of the bond or note
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required (subject to cortain qualifications) the filing with the state comptrollsr of
@ summary annual report by the municipality, school district or district corpora-
tion issuing the obligation ofter the end of each fiscal yesr, and (b) upon request,
oﬁ of the most recent summary annual report of such municipalily, school dis-
trict or district corporation on file with the state comptvoller, together with a copy
of any report of examinetion by the stats comptroller of the accounts of such mu-
nicipality, school district or district corporation which are presented in such sum.
mary annual will be furnished by such municipality, school district or
district corporation (upon payment of such charge, if any, as the stals compiroller
may preseribe).

§a. Section §7.00 of such law is hereby amended by adding thereto, a new pana-
graph, t6 be e, to read as follows:

e.r. Flling of slatement. Bach sals of bonds pursuant to thls section shail
be preceded by the filing with the state compivoller of an official statement by the
municipality, school district or district corporation which proposes to lssue such

3. Content of official Stalement. The state comptroller shall adopt a rule or order,
which he may amend from time to time, prescribing (a) the Information to be in.
cluded In such officlal statement, relevant to purchasers of the bonds, and (b) such
other requirements as he may desm reasonable relating to the use of such an offi-
clal statement. In developing such ruls or order the stale comptrolier shall give
consideralion to (and moy adopt in their entirely) voluntary disclosure standards
promulgated by national orgenizations of locel governments,

3. Form of financlal statements, All financial stalements ted in such
official statement shall be prepared sither (a) in accordance with such system of
Aeeping accounts as may be formulated and prescribed by the slate compiroiler
pursuant to section thirty-six of the general municipal law or (b) in accordance
with generally accepled accounting pri a1 ave in effect at the date of the
official statement, dut need not be audited. If the financlal stalements have been
prepored as provided in the foregoing clause (a), such officlal statement shall also
contain an explanation (which may be prescribed in rules of the state comptroller)
as o any material differences betwesn such system of kesping accounts and gen-
erally accepted accounting principles as are In effect at the date of the official
stalement,

¢. Incorporation of summary annusl report by reference. Subject to the rules of
the stale comptrollev, such official statemen! may incorporate by reference any por-
tion of the most recent summary annual report, if amy, of the municipality, school
district or district corporation, which has been filed pursuant to section thirly-
one-a of the gencral municipal law, provided that the portion so incorporated by
reference shall be atioched (o or included in such official statement.

3. Tlme of fillng. Except as otherwise provided by rule or order of the state
complrolicr of general or particular applicablilty, the officlal statrment required
by this paragraph shall be filed at any time prior to the date fixed for the receipt
of bids, or, In the case of a private sale, at any time prior to the sale of bonds. When
s0 filed, such official statement shall be a publie record open to inspection by any
interested person. The state complioller shall nol be required to make any review
of such official statenent and shall bot be emponwred to delay the sale of bonils
based upon the [allure of such official statement to meet the information require
ments preseribed by the state comptrolier.

6. Signing of official statement, Such official statement shall be signed on behalf
of the municipality, school district or disiviet corporation offering bonds for sale
(a) as to all financial statements, by the chlef fiscal officer, (b) as to other portions
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of the official statement, by the chlef fiscal officer or such other person or persons
as may be designated by the finance board of such municipality, school district or
district corporation.

7. Liabllity. Nothing contained in this section shall create any right or cause of*,
action against the municipality, school district or district corporation offering bondy
for sale or against the individuals signing such official statement on its behalf whichor)
did not exist prior to the sflective date of this section. . N

8. No effect on validity of bonds. Nelther the failure (o fils such official statement _-

nor the fallure of such officlal statement to mest the Information requirements
prescribed by the siate complroller shall affect the validity of the bonds relatl
therelo,

9. Bxemptions. The staie compiroller, by rules or orders of general or particulor
applicabdility, may exempt any offering and sale of bonds (whether a single lssus or
sold as a single issue pursuant to paragraph ¢ of this section and whether or not
the sale is public within the meaning of paragraph a of this section) from the filing
requirements of this paragraph if he determines that such filing is not necestary or
appropriate in the public Interest or for the protection of investors by reason of:
(a) the aggregale principal amount of the bonds to be lssued; or (b) the nature of
the offerees and the number and nature of the purchasers of such bonds.

s0. Flling of state comptroller’s rules and orders. Any rule or order and amend.
ments thersto adopied by the state comptroller under this paragraph shall be filed
in the office of the secvetary of state and In such other offices as the state comp-
troller may designate.

11, Furnishing copies of official statement, oow“& of any officlal statement re-
quired to be filed pursuant fo this paregraph will be furnished by the municipality,
school district or district corporation filing such official statement to any person
upon request, upon payment of such cherge, If any, as the state compiroller may
preseribe. . "

13. State compiroller to furnish sample forns. The state comptroller shall fur-
nish to any municipality, school district or district %:ga upon request
sample forms of officlal statements together with coples of the pertinent rules of
the state compiroller and supplameniary Instructions fdr the preparation of en offi-
clal statement.

§3. Section 60.00 of such law is hereby amended by adding thereto, a new para-
graph, to be paragraph £, to read as follows:

{-1. Filing of official statement. Bach sale of notes pursuant to this section shall
be preceded by the filing with the state compiroller of en officlal statement by the
municipality, school district or district corporation which propases o issue such
noles. .

3. Content of officlal statement. The state comptrolier shall adopi a rule or order,
which he may amend from time io time, prescribing (a) the Information to be in-
eluded In such official statement, relcvant (o purchasers of the notes, and (b) such
other requirements as he may deem reasonable relating to the use of such an offi-
clal statement. In developing such rule or order the state compiroller shall give
corslderation to (and may adopt in their entirety) voluntary disclosure standards
promulgated by natlonal organiwtions of local governments.

3. Form of financial statements, All financial statements presented in such offi.
clal statement shall be prepared cliher (a) in accordance with such system of keep-
Ing accounts a3 may be formulated and prescvibed by the state compirolier pur-
suant to section thirtysix of the general municipal law, or (b) In accordance with
generally acerjried accounting principles as ave In efject at the dete of the official
statement, but need not be audited. If the financial statements have Ueen prepared
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as provided in the foregoing clause (a), such officlal statement shall also contain an
explanation (which may be prescribed In rules of the state complroller) as lo any
material differences between such system of ng accounts and generally ac-
cepled accounting principles as ave in effect at the date of the official statsment.

4. Incorporation of summary annual report by reference. Subject to the rules of
the state comptroller, such officlal statement may incorporate by reference any por-
tion of the most recent summnary annual repori, if any, of the municipalilty, school
dbmcl or district wrpomcllz:, which has been filed pursuant to section thirty-one-a
of the general municipal law, provided that the lon so Incorporated by refer-
ence shall be attached to or included In such oﬂicf:l':uuml. ”

§. Time of filing. Except as otherwise provided by rule or order of the state
compiroller of general or particular applicability, the official statsment required
by this paragraph shall be filed at any time prior to the date fixed for the receipt
of bids, or, in the cass of a privats sale, at any time prior to the sale of notes. When
%0 filed, such officlal statement shall be a public record open to inspection by any
interested person. The stale compivoller not be required to make any review
of such official statement and shall not be to delay the sale of noles
based upon the failure of such officlal statement to mees the information require-
menly prescribed by the state comptroller.

6. Signing of official statement. Such officlal statement shall be signed on behalf
of the municipality, school district or district offering notes for sale (a)
as to all financlal statements, by the chief fiscal officer, (b) as to other portions of
the official statesnent, by the chief fiscal officer or such other person or persons as
may be designated by ths finance board of such municipality, school district or
districi corporation.

7. Liabality, Nothing conlained in this ssction shall create any right or cause of
action against the municipality, school district or district corporation offering notes
for sale or agninst the individuals signing such officlal statement on its behalf which
did not exist prior to the effective date of this section.

3. No effect on validity of notes. Nelther the failuse to file such official statament
nor the [ailure of such officlal slalement to mest the information requirements
&nurlbed by the state comptroller sholl affect the validity of the notes relating

erelo.

9. Bxemptions. The slate compirolier, by rules or orders of or particular
applicability, may exempt any offering and sale of notes (.mm.my?nm or
sold as a single lssus pursuant to paragraph c of this section and whether or not
the sale is public within the meaning of paragraph a of this sectlon) from the filing
requirements of this ph If he determines that such filing Is not necessary or
appropriate in the public Interest or for the protection of Investor by reason of:
(a) the aggregate principal amount of the notes to be issued; or (b) the nature of
the offerees and the number and nature of the purchasers of such notes.

10. Filing of state compiroller’s rules and orders. Any rule or order and amend-
menls thereto adopted by the stale compiroller under this paragraph shall be filed
in the office of the secretary of state and In such other offices as the state comptrol.
ler may designate.

11. Furnishing coplies of officlal statement Coplcs of any official statement re-
quired to be filed purusant to this paragraph will be furnished by the municipality,
school district or disirict corporation filing such official statement to any person
ufron r:equm upon payment of such charge, If any, as the siate compirolicr may

1. State comptroller to furnish sample forms. The state comptroller shall fur-
nish to any municipality, school district or district corporation upon request

Go

somple forms of official stalemaents together with coples of the pertinent rules of the
state compiroller and supplementary instruction for the preparation of an officlel
statement.
. Section thirty of the general municipal law is hereby amended by add

thz:ew.ammbdlvuoa.wbemwmlondx.wrudulzww P

6. All reports filed pursuant to this section or section thirty-one-a of this chapter
shall be a public record open to inspection by eny interested person. Upon request,
any municipality, school district or district ratlon required (o file a summary
annual report, pursuant to section thiriy-one-a of this chapter, shall supply (o any
interested person (upon payment of such charge, if any, as the compiroller may
prescribe) a copy of the most recent summary annual report of such municipallty,
school district or district corporation on file with the comptroller, logether with a
copy of any report of examination by the compiroller of the accounts of such mu-
nicipalily, school district or district corporation which are presented in such sum.
mary annual report.

§5. Such law is hereby amended by adding thereto, a new section, to be section
thirty-one-a, to read as follows:

§31-a. Summary Annual Report

1. Applicablifty of this section. This section shall apply only to'a municipality,
school distriet or district corporation which (a) has issued bonds or noles after the
sffective date of this section, (b) has bonds outstanding at the closc of lts fiscal year,
and (c) has not been exempled from the requirements of this section pursuant lo
subdivision elght of this section,

3. Flling of summary annual report. All reports filed with the comptrolicr pur-
suant to subdlvision one of sectlon thirty of this chapter by each nunicipality,
school district or district corporation to which this section applies shall be ac-
companied by a summary annual report of information relevant 1o the holders of
obligations of such munlicipality, school district or district corporation. Except a3
provided in subdivision five of this section, the summary annual report shall be
filed within the applicadle time period prescribed In subdivision five of section
thirty of this chopter. .

3. Content of summary annual report. The complroller shall adopt a ruls or
order, which he may amend from time to thne, prescribing the information to be

*Included In such summary annual report. In developing such ruls or order the

comptroller shall give consideration to (and may adopt In their entirety) voluntary
disclosure standards pmmdglud by nallonal organizations of local governmenis.
In prescriding the Information to be included, the compirolier shall seek lo con-
form, as nearly as may be practicable and appropriate, the requirements of this
section with the requireinents of paragraph e of scetion 37.00 of the local finance
law and paragraph | of scctlon dv.o0 of the local finance law,

4. Form of Financial Statements. All financial statements presented in such
summary annual report shall be prepared elther (a) in accordance with such system
of kecping accounts as may be formulated and prescrlbed by the comptroller pure
suant to section lhlﬂ{-dx of this chapler, or (b) in accordance with generally ac-
ecpled accounting principles as are in cflect at the date of the summary annual re.
port. If the financial statements have been prepared as provided in the foregolng
clause (a), such sununary annual report shall also conlain an explanation (which
mny be preseribed In rules of that stale comptrolicr) as to any material differences
between such system of heeping accounts and gencrally accepted accounting prin-
clples as are In eflect at the date of the summary annual report.

3. Extension for time of fiting If financial stalements are audited. If the financial
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fiscal year covered by such budget, (ii) shall not proposs lo issue debi during the
fiscal year covered by such budget, and (iil) shall not have incurred deficits during
any of the three fiscal years preceding the fiscal year covered by such budget which
amount, in the aggregale, Lo thres per cent or more of the tolal revenues projected
for such fiscal year.

1-c. If, on the basls of documenis required to be.filed with him pursuant to the
provisions of this chapler or otherwise, the comptroller shall determing that a mu-
nicipal corporation or a district corporation shall have incurred deficits during any
of the three fiscal years preceding the fiscal year covered by its curront budget which
amount, in the aggregate, lo three per cent or more of the lolal revenues profected
for such year, or thal any such corporation shall have taken actions, or suffered
circumsiances, which heve affected such corporation edversely, or which threaten
o affect adversely, the creditworthiness of the obligations of such corporation, the
comptroller may require that such corporation deliver to the compiroller within
thirty days after the end of éach fiscal quarter a report of ils financlal condition at
the end of such quarler, an operations report reflecting results of operations for
such quarter and such’other reports as the comptroller may determine would be
necessary or desirable.

2-d. The obligation of & municipal corporation or of a distriet corporation to
deliver reports to the compiroller pursuant to subdivision one-< of this ssction shall
termninate upon the comptroller’s detevmination that such corporation shall not
have incurred a deficit for three successive fiscal years or, where the requirement to
dsliver such reports shall have been impased al the discration of the compirdlier,
upon a finding by the compiroller thas the circumsiances which warvanied such
reports no longer exist.

2. An annual financial report for each municipal urban renewal agency shall be
made-by the treasurer of the agency,

8- An annual report of the inanclal transactions shall be made by the treasurer
of exch public library and library service established pursuant to section
two hundred 8fty-five of the education law, each county vocational education board
established pursuant to section eleven hundred one of the education law and each
board of cooperative educational services established pursuant to section nineteen
hundred Afty-cight of the education law.

4. 1 for any reason, the comnpirolicr shall deem it necessary that additional in-
formation be furnished by any other officer, he may require such additlons! infor-
mation [rom sich other officer In such form as he may deem necessary to carry Into
effect the purposes of this artlcie.

§- All reports shall be certified by the officer making the same and shall be filed
with the comptroller within sixty days after the close of the fiscal year of such mmu-
nicipal corporation, district, ageney ur activity, it shall be the duty of the Incum-
bent officer at the thne such reports are required to be filed with the comprirolier
to file such reporl. The refusal or wilful ncglect of such oflicer 10 file a report as
bereln preseribed shall be » misloincanor and subject the financial officer so re-
fusing or neglecting to a penalty of five doltars per day for cach day's delay heyoml
the sixty days to be pald on demami of the comptrolier. Notwithstanding any of
the provisions contained In this sectlon, the ciy of New York shall file its report
with the compirolier within four months alter the close of lts flsal year,

§3. Such law Is hereby amended by adding thereto, a new sectlon, to be section
thirty-une-a, to read as (vllows:

837-a. Form of certain reporis and documents to be filed with Compiroller. The
annual budgets, and the material changes therelo, required to be filed with the
compiroller pursuant to subdivision one-b of section thirty of this chapter, and the
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reports required (o be filed pursuani to subdivision one-c of section thirty of this
chapter, shall be in the form to be prescribed by the compiroller.

§4. Section thirty-three of such law, as last amended by chaptoer six huindred
ninety-six of the laws of nineteen hundred sixty-four, Is hereby amended to read
as follows:

§33. Accounts of officers to be examined

1. The comptroller shall cause the accounts of all oficers of each such municipal
corporation, district, agency and activily (0 be inspected and examined by one or
more examiners of municipal affairs for such periods as the comptrolier shall dcem
necessary, On every such examination inquiry shall be made as to the financlal
condition and resources of the munidpal corporation, district, agency or activity,
and into the method and accuracy of l1s accounts.

8, In the case of cvery municipal corporation and every district corporation
which has filed a copy of its annual budget and any material modifications thereto
pursuant lo subdivision one-b of section thirty of this chapier, the compiroller shall
couse a review of such budget and any material modifications thereto to be made
within one yeor of the filing of such budgst. With respect to any material modifica-
tion lo such budget submitted after such revisw, the compirolier shall cause & re-
view of such modification to be made following the filing thereof.

3. In the cass of each municipal corporation or district corporation which has
filed with the compivoller such reporis as may be required pursuant (o subdivision
one-c of section thirty of this chapter, the compivoller shall cause any such reports
to be reviewed promptly. If the comptrolier shall determine that a violation of law
relating to the adoption and maintenancs of balanced budgels or the issuance of
debt exists which effects adversely or threatens to affect adversely the credilworth.
iness of the obligations of such corporation, he shall so notify and shall review with
officials of such corporation such remedial action as may be appropriate for such
corporation to effect compliance with low.,

4. In the case of each municipal corporetion or district corporation which is
under the supervision of the comptroller pursuant to subdivisions one-c of section
thirty of this chapter, the compiroller shall prepare for the governor and deliver
to the legislature an annual report describing the financial condition of such cor-
porations, including the difficulties encountered by them in complylng with laws
relating to the adoption and maintenance of balanced budgets and the issuance of
debt and the progress being made by such corporations towards the resolution of
such difficulties,

§35. Section (hirty-four of such law, as last amended by chapter six hundred
nincty-six of the laws of ninetcen hundred sixty-four, is hereby amended (o read
as follovws:

§384. Powersand dutles of cxaminers

1. ‘The comparollcr and cach examiner of municipal aflairs shall have power (o
cxamine Into the Gnancial affairs of cvery such municipal corporation, district,
agency amd aciivity amd to administer an cath 1o any person whose testlmony may
be required, and (o compel the appearance and attendance of such person for the
purposc of any such cxamination and investigation, and the production of bouks
anil papers. In the case of 8 municipal corporation or school district, no such per-
son shall be compelicd (o appear or be examined clsewhere than within such mu.
uldpal corporation or school district. In the casc of any district other than a school
distrlct, no such persun may be compelled to apprar or be examined elsewhere
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